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RULE 57
JURORS

A.

Challenging compliance with selection

procedures.
A. (1)

Motion.

Within 7 days after the moving

party discovered or by the exercise of diligence
could have discovered the grounds

therefor,

any event before the jury is sworn to
a party may move to stay
appropriate relief,

try

and in

the case,

the proceedings or for other

on the ground of substantial

failure to comply with ORS 10.010 to 10.490 in selecting the jury.
A. ( 2)

Stay of proceedings.

under subsection (1)

of this section containing a

sworn statement of facts which,
tute a substantial failure
to 10.490,

Upon motion filed

if true~ would consti-

to comply with ORS 10.010

the moving party is entitled to present in

support of the motion the

testimony of the clerk or

court administrator any relevant records and papers
not public or otherwise available used by the clerk
or court administrator,
dence.

and any other relevant evi-

If the court determines

that in selecting the

jury there has been a substantial failure
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to comply

with ORS 10.010 to 10.490, the court shall stay
the proceedings pending the selection cr the jury
in conformity with ORS 10.010 to 10.490, or grant
other appropriate relief.
A. ( 3)

Exclusive means of challenge.

The

procedures prescribed by this section are the
exclusive means by which a party in a civil case
may challenge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 to
10.490.
B.

Jury; how drawn.

When the action is

called for trial the clerk shall draw from the
trial jury box of the court, one by one,

the bal-

lots containing the names of the jurors until the
jury is completed or the ballots are exhausted.

If

the ballots become exhausted before the jury is
complete,

the sheriff, under the direction of the

court, shall summon from the bystanders, or the
body of the county, so many qualified persons as
may be necessary to complete the jury.

Whenever

the sheriff shall summon more than one person at a
time from the bystanders or the body of the county,
the sheriff shall return a list of the persons so
summoned to the clerk.

The clerk shall write the
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names of such persons upon separate ballots,

and

deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.
C.

Examination of jurors.

The full number

of jurors having been called shall thereupon be
examined as to their qualifications.

The court may

<k.:,;;. A-~
l-. v., . I-

examine the prospective jurors to the extent it
deems appropriate,

and shall permit the parties or

their attorneys to ask reasonable questions.

D.

Challenges.

D. ( 1)

Challenges for cause;

grounds.

Chal-

lenges for cause may be taken on any one or more of
the following grounds:
D. (1) (a)

The want of any qualifications pre-

scribed by ORS 10.030 for a person competent to act
as a juror

or improper summons under ORS 10.030

D. (1) (b)

(3).

The existence of a mental or physi-

cal defect which satisfies the court thoc the challenged person is incapable of performing the duties
of a juror in the particular action without prejudice
to the substantial rights of the challenging party.
D. (l)c)

Consanguinity or affinity within

the fourth degree to any party.
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D. (1) (d)

~ t : -h-e

guardian and ward ,~

e ation of

rae y~

l:reat,

h__

and patient, master and servant,
ant,

or debtor and creditor,

t O

landlord and tent

stir

in business with,

(!I. 19~ c.vd:iJ.Uel#-¼~
_

called for

trial,

or a partner

or in the employment

the adverse party;

or

wftf ,
'a-e4-R~ surety

or otherwise,

for wages

in the action

for

the adverse

party.
D.(l)(e)

ous

Having served as

a juror on a previ-

trial in the same action or proceeding:

or in

another action or proceeding between the same parties

for

the same cause cl action,

the same facts

AL

thef\/4. ction,

upon substantially

or transaction.

D ·~ (1) ( f)

~ ~ ,-..

Interest on the part of the juror in

or the principal question involved therein

witness on
D. (d-)

Peremptory challenges;

number.

A per-

emptory challenge is an objection to a juror for which
no reason need be given,

but upon which
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.

~ - t-y-

a member of the family of,

or he~

physician

the court shall

·

e.

exclude such juror.
titled to
more.

Either party shall be en-

three peremptory challenges,

and no

Where there are multiple parties plaintiff

or defendant in the

;ril/f'where

consolidated for tr \:'~

IC

cases have been

9

pf

~

e ·parties plaintiff or

defendant must join in the challenge and are limi- ~
ted to a total of three peremptory challenge~~
D.

(J)

Conduct of peremptory challenges.

After the full number of jurors have been passed

<SJ

,._-t'

J...

re,

I aA
lo/_,/

for cause, peremptory challenges shall be conducted as

follows:

r

The plaintiff may challenge one

and then the defendant may challenge one,

and so

alternating until the peremptory challenges shall
be exhausted.

After each challenge,

the panel

shall be filled and the additional juror passed
for

cause before another peremptory challenge

shall be exercised,

and neither party is required

to exercise a peremptory challenge unless
number of jurors are in the jury box at
The refusal to challenge by

the full

the time.

either party in the

said order of alternation shall not defeat the
adverse party of his

full number of challenges,

and such refusal by a party to exercise his

chal-

lenge in proper turn shall conclude that party as
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to the jurors once accepted by that party,
and if his right of peremptor y challenge be
not exhausted,

that party's further challenges

shall be confined,

in that part y 's proper turn,

to such additional jurors as ma y be called.
court may,

for good cause shown,

The

permit a chal-

lenge to be taken to any juror before the jury
is completed and sworn,

notwithstanding the juror

challenged may have been theretofore accepted •
ma )L-i n-G-r.. e a s e

E.

rh e

n UJil b e r

Oath of jury.

af

/7

P-~+o-r-y--e-h--a--:1.--l-e-B.-g.,e s

As soon as the number of

the jury has been completed,

an oath or affirma-

tion shall be administered to the jurors,

in

substance that they and each of them will well
and trul y try the matter in issue between the
plaintiff and defendant,

and a true verdict give

according to the law and evidence as given them
on the trial.

F.

Alternate jurors.

The court may dir-

ect that not more than six jurors in addition to
the regular jur y be called and impanelled to sit
as alternate jurors. Alternate jurors in the
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order in which they are called shall replace
jurors who,

prior to the time the jury retired to

consider its verdict, become or are found to be
unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same manner,
shall have the same qualifications, shall be

sub-

ject to the same examination and challenges, shall
take the same oath,

and shall have the same functions,

powers,

and privileges as

jurors.

facilities,

the regular

An alternate juror who does not replace a

regular juror shall be discharged as the jury retires
to consider its verdict.

Each side is entitled to

one peremptory challenge in addition to those otherwise allowed by law if one or two alternate jurors are
to be impanelled,

two peremptory challenges if three

or four alternate jurors are to be impanelled,

and

three peremptory challenges if five or six alternate
jurors are to be impanelled.

The additional peremptory

challenges may be used against an alternate juror
only, and the other peremptory challenges allowed by
law shall not be used against an
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alternate juror.

RULE 57

JURORS
A.

Jury; how drawn.

Trial juries shall be fonred as

W:ien the action is called for trial the clerk shall

follows :

draw from the trial jury box of the court, one by one, the ballots

conta:irring the narres of the jurors mtil the jury is completed
or the ballots are exhausted.

If the ba.llots becorre exhausted

before the jury is corrplete, the sheriff, mder the direction of

I

the court, shall summn from the bystanders, or the body of the

cmmty, so rrany qualified p::rsons as nay

the jurj.

ce

necessary to complete

Whenever the sheriff shall SUIIIIOn nnre than me person

at a ti.Ire from the bystanders or the body of the county, the
sheriff shall return a list of the p::rsons so sunnoned to the
clerk.

The clerk shall write the

I1al1ES

of such persons upon

separate ballots, and deposit the sane in the trial jury box,
and then draw such ballots therefrom, as in the case of the

panel of trial jurors for the tenn.
B.

Challenges ; examination of jurors .

B. (1)

Types of challenges.

or allav;ed tD the panel.

ce

No d:lallenge shall

ce

made

A d1allenge to a particular juror may

either p::rerrptory or for cause.
B. (2)

Challenge for cause; grounds.

B. (2) (a)

Challenge for cause nay

ce

either general, that

the juror is disqualified from serving in any action, or particu-

lar, that the juror is disqualified from serving in the action
or proceeding m trial.
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B. (2) (b)

General causes of challenges are:

B.(2)(b)(i)

A want of any of tl.1e qualifications prescribed

by law for a juror.
B. (2) (b) (ii)
B. (2) (b) (iii)

Unsoundness of mind.
Such refect in the faculties of the mind,

or organs of the 1::ody, as renders the person incapable of perfonning the duties of a juror :in the action or proceeding on trial.
B. (2) (b) (iv)

That such r:erson has teen surrmmed and

attended said court as a juror at any tenn of court held withln

rne year prior to the tinl= of such challenge; or that such person
has teen S1..I1.TIIOned from the bystanders or 1::ody of the county, and

has served as a juror :in any cause upon such surnmns within one
year prior to the tire of such challenge.
An exemption from service en a jurJ shall mt te cause of

challenge, but the privilege of the r:erson exerrpted.
B. (2) (c)

A particular challenge IlRY te for implied bias,

wri.ch is such a bias as, men the existence of the facts is

ascertained, in judgrrent of law disqualifies the juror.

A

challenge for implied bias IlRY te taken for any or all of the
fullc:wing causes, and mt otherwise:
B. (2) (c) (i)

Cmsanguinity or affinity within the fourth

regree to either party.
B.(2)(c)(ii)

Standing :in the relation of guardian and

mrd, attorney and client, µiysician and patient, III:1Ster and
servant, landlord and tenant, or debtor a:1.d creditor, to the
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adverse party; or being a rrenber of the family of, or a partner
in business with, or in the enployrrent fur wages of, the adverse
party;

(

or being surety in the action called fur trial, or other-

wise, for the adverse party.
B. (2) (c) (iii)

Having served as a juror on a previous

trial in the sane action or proceeding, or in another action
or proceeding retw:en the sane parties fur the sane cause of
action, upon suestantially the sane facts or transaction.
B.(2)(c)(iv)

Interest m t~e part of the juror in the

e"\ielt of the action, or the principal question involved therein.
B. (2) (d)

A particular challenge nay be for actual bias,

mi.ch is the existence of a state of mind oo the part of the

juror, in reference to the action or proceeding, or to eiti.1ter
party, mi.ch satisfies the court, in the exercise of a sotmd

discretion, that the juror cannot try the issue inpartially and
without prejudice to the substantial rights of the party challenging.

A challmge fur actual bias nay re taken for the

causes lIEiltioned in this paragraph, rut on the trial of such
challenge, although it should appear that the juror challenged
has forrred or expressed an opinion q:,on the rrerits of the cause

from mat the juror nay ha.ve h:ard or read, such opinion shall
mt of itself be sufficient to sustain the challenge, but the
court nust be satisfied, from all the circumstances, that the
juror cannot dis reg.rd such opinion and try the issue impartially.
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B. (3)

Challenge for cause ; procedure.

B. (3) (a)

re

The challenges for cause of either party shall

taken separately, in the follawing order, including in each

challenge all the causes of challenge belonging to the

sa.nE

class:
Bo(3)(a)(i)

For general disqualificationo

Bo(3)(a)(ii)

For implied bias.

Bo(3)(a)(iii)

For actual bias.

Bo(3)(b)

1he challenge IIBY be excepted to by the adverse

party for insufficiency, and if so, the murt shall detenrrine
th= sufficiency thereof, assuming the facts alleged therei.a."'l to

be true o The challenge IIBY be denied by the adverse party, and

if so , the murt shall try the issue and detenni.ne the law and
the facto
B. (3) (c)

Upon the trial of a challenge, the rules of

evidence applicable to testinony offered upon the trial of an
ordinary issue of fact shall g:rvem.

The juror challenged, or

any other person otherwise corrpetent, IIBY be examined as a witness
by either partyo

If a challenge is detenni.ned to be sufficient,

or found to be true, as the case IIBY be, it shall be allowed,
md the juror to

re

it was taken excluded; otherwise, it shall

disall~do
Bo (3) (d)

re

mom

rrade orally
B. (4)

'The challenge, the exception and the denial nay

O

Perenpto:ry challenges.

A perenptory challenge is

an cbjection to a juror for ~hi.ch ro reason need be given, but

qxm mi.ch the murt shall exclude such juroro
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Either party shall be

entitled to t.1-u::-ee pererrptory challenges, and no nore

0

f

W:lere there are m.tl.tiple parties plaintiff or defendant in the
case, or wbere cases have been consolidated for trial, the parties plaintiff or defendant nust join in ti1e challenge and are
limi..ted to a total of three perenpt01:y challenges .

Bo (5)

Order of examining jurors; conduct of peremptory

challenges.
B. (5) (a)

The full nur:tDer of jurors having been called

shall d1ereupon be examined as to their qualifications , and
having been passed for cause, perenptory challenges shall be
conducted as follCMs :

The plaintiff nay challenge one and then

the defendant my challenge one, and so alternating until the
peremptory challenges shall be e.}filaUSted.

After each challenge,

the panel s..½a.11 be filled and the additional juror passed for
cause before another peremptory c..½allenge shall be exercised,
and neither party is required to exercise a pererrptory challenge

Ulless the full number of jurors are in the jury box at the

tine.

1he refusal to challenge by either party in the said

o:i;tler of alternation shall not defeat the adverse party of his
full nurri:>er of challenges , end such refusal by a party to
exercise his challenge in proper tUin shall a:mclude him as to
the jurors cnce accepted by him, and if his rigpt of perenptory
challenge be not exhausted, his further challenges shall be
confi...""..ed, in bis proper tum, to such additional jurors as my be
called.

1he court my, for gpod cause shown, permi..t a challenge

to be taken to any juror before the jury is corrpleted and sworn,
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I

~;

mtwithstanding the juror challenged rmy have been theretofore
a:cepted, but mthing l"Erein shall be construed to increase the
IlL.lliber of perenptory challenges allowed.
B. (5) (b)

~

court rmy examine the prospective jurors

to the extent it deem appropriate, and shall permi. t the parties

or their attorneys to ask reasonable questions.
C.

ooen

Oath of jury.

As soon as the nunber of the jury has

corrpleted, an oath or affinnation shall be administered to

t±le jurors, in substance that they and each of them will ~11

and truly try the natter in issue between the plaintiff and
refendant, and a true verdict gi. ve according to the law and
evidence as gi.ven them m the trial.
D.

Alternate jurors.

The court my direct that mt nore

than 6 jurors in addition to the regular jury be called and

:inpanelled to sit as alternate jurors.

Alternate jurors in the

order in mi.ch they are called shall replace jurors mo, prior
to the t:irre the jury retired to consider its verdict, becone or

are found to be unable or disqualified to perform b.tieir duties.
Alternate jurors

shall be drawn in the sarre TimJiler, shall have

the sane qualifications , shall be subject to the

SarrE

examination

aid challenges, shall take the sarre oath, and shall have the
sane ftmctions, p:>wers, facilities, and privileges as the regular
jurors.

An al temate juror vilo cbes mt replace a regular juror

shall be discharged as the jury retires to consider its verdict.

Eac..11. side is entitlerl to me pererrptory challenge in addition to
tbose othe:rwise allowed by law if me or two alternate jurors are
-153-

to be impanelled, two perenptory c:ha.llenges if three or four

alternate jurors are to be :impanelled, and three perenptory challenges if five or six alternate jurors are to be :impanelled.
The additional peren:ptory challenges my be used against an

alternate juror ooly, and the other peren:ptory challenges allowed
by law shall mt be used against an alternate juror.

BACKGROUND ID'IE

ORS sections ~erseded: 17.110, 17.115, 17.120, 17.125,
17.130, 17.135, 17.l~ 17.145, 17.150, 17.155, 17.160, 17.165,
17.170, 17.175, 17.180, 17.185, 17.190.
O:M1ENT

This rule is based alnnst entirely upon existing ORS
provisions. The ORS language was reorganized to put the rule in
a rrore logical order. The only mtable nndifications of ORS
language are: Subsection B. ( 4) , mi.ch clarifies the language :in
ORS 17 .155 to clearly limi..t pererrptory challenges to three challenges per side men there are nultiple plaintiffs or defendants;
paragraph B. (5) (b) , mich was added to rrake clear that, while
the court has the authority to examine, the parties retain the
rigp.t to conduct their -...oir dire by reasonable questions; and,
section 57 D., which clarifies the language of ORS 17 .190 relating to al temate jurors.
Since the ORS sections involved apply to both civil and
criminal cases, they w::>uld remain as ORS sections for criminal
cases.
RULE 58

TRIAL PROCEDURE
A. Order of proceedings on trial by the court.

Trial

by the court shall proceed :in the order prescribed :in subsec-

tions (1) to (5) of section B. of this rule, unless the court,
for special reasons , oti.½.erwise directs.
B.

Order of proceedings m jury trial.

When the jury

bas been selected and ~rn, the trial, m.less the court for
(
\
'1,__ __ /
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RULE 57 ·
JURORS
A.

Jury; how

drawn.

Trial juries shall be fonred as follows;

W'.nen the action

is called for trial. the clerk shall · draw from the trial jury box of the court, me by
one, the ballots containing the nanes of the jurors uitil the jury is conpleted or the
ballots are exhausted.

If the ballots becorreexhausted before the jury is corrplete,

the. sheriff, mder the direction of the court, shall surmon from the bystanders, or
the body of the county, so IlEilY qualified persons as rmy be necessary to corrplete the
Whenever the sheriff shall surmnn n:ore than one person at a tine from the

jurJ.

bystanders or the body of the county, he shall return a list of the persons so surnnoned to the clerk.

1he clerk shall write the

IlaireS

of such persons upon. separate

ballots, and deposit the sane in the trial jury box, and then dnrw such ballots
therefrom, as in the case of the panel of trial jurors for the tenn.
B.

Challenges; examination of jurors.

B. (1)
panel.

Types of challenges.

Ho challenge shall be rmde or·· allowed to the

A challenge to a particular juror rmy be aj.ther pererrptory or for cause.
B. (2)

Challenge for cause;· grouids.

B. (2) (a) · Challenge for cause rmy be either general; that the juror is disqualified from serving in any action; or particular, that the juror is disqualified
from serving in the action en trial.
B. (2) (b)

General causes of challenges are:

/

0 \ B. (2) (b) (i)
B. (2) (b) (ii)
B. (2) (b) (iii)

A want of any of the qualifications prescribed by law for a juror.
Unsoundness of mind.
Such defect in the faculties of the mind, or organs of the

body, · as renders him incapable of performing the duties of a juror in the action on
trial.

17

B. (2) (b) (iv)

That such person has been surmoned and attended said court

as a juror at any tenn of court held within one year prior to the ti.rre of such
challenge; or that such person has l;>een surmoned from the bystanders or body of
the county, and has served as a juror in any cause upon such surmons within one
year prior to the tine of such challenge.
An exerrption from service on a jury shall

rot be cause of challenge, but

the privilege of the person exerrpted.
B. (2) (c)

A particular challenge nay be for implied bias, mich is such

a bias . as, w1en the existence of the facts is ascertained, in judgrrent of law
d:i.squalifies the juror.

A challenge for ir.plied bias nay be taken for any or

: all of the following causes, and not. othe:rw:i.se:
B. (2) (c) (i)

Consanguinity or affinity within the fourth degree to either

party.
· B. (2) (c) (ii)

Standing

in the relation of guardian and ward, attorney and ,

client, {hysician and patient, nester and servant, landlord and tenant,. or debtor
and creditor, .to the adverse party; or being a :rrerrber of the family of, or a
partrier. in

bus. iness

or being surety in

wi.~lf> in the errployrrE1t for wages of, the .adverse party;

the\ action called for trial, or othe:rw:i.se,

for the adverse

party ..
B. (2) (c) (iii)

Having served as a juror on a previous trial in the S/3JIE

action, or in another action between the sarrep:rrties for the sanE cause of
action, upon substantially the sanE facts or traILSaction.
~- (2) (c) (iv). Interest on the part of the juror in the event of the
action, or tl1e principal question involved therein.
B. (2) (d)

A particular challenge nay be for actual bias,

i,;hich is the

existence of a state of mi.nd on the part of the juror, in reference to the action,

o:t to either party, vhich satisfies the court, in the exercise of a sound
discretion, that

~

cannot try the issue impartially and without prejudice to

the substantial rights of' the _party challenging.

A challenge. for actual

bias I!l:l.Y be · taken for the causes rrentioned in this paragraph, but on the
trial of such challenge,. although. it Bhouli appear that the juror challenged
has fonred er expresseq an opinion upon the rrerits of the cause from mat he
may have heard or read, such opinion shall not of _itself be sufficient tq

sustain the challenge, but the court IIDSt be satisfied, from all the circumstanc~s, that the juror cannot disregard such opinion and try the issue
irrpartially.
B. (3)

Challenge for cause; procedure.

B. (3) (a)

The challenges for cause of either party shall be taken

separately, in the following order, including in each .challenge all the causes
of challenge-belonging to the sane class:
B.(3)(a)(i)

For general disqualification.

B.(3)(a)(ii)
B. (3) (a) (iii)
B. (3) (b)

For inplied bias.
For actual bias.·

The challenge I!l:l.Y be excepted to by the adverse party for

insufficiency, and if so, the court shall detenrrine the sufficiency thereof,
asslllIIi.ng the facts alleged therein to be true. · The challenge TIRY be denied
by the adverse party~ and if so, the court. shall try the issue and determine
the law and the fact.
B . ( 3 ) ~ n the trial of a challenge, the rules of evidence applicable_
to testirrony~ upon the trial of an ordinary issue of fact shall govern.
The juror challen6-red, or any other person ot:h.e:rwise competent~ rmy be ·examined
as

a witness by either party.

If a challenge. is determined to be sufficient,

19

or found to be true, as the, case rmybe, it, shall be allCMed, and the juror
to

mom it was
B. (3) (d)

orally.

t

taken excluded; othe:rwise, it shall be disallowed.

6

The challenge, the exception and the denial rray be _~de., .A;/

'

I TifCY-'

'Ihe judge shall rote the sane upon his minutes, and the subs~ance of

th~t)tir.nny on either si~.

. & ·(

4) . Perenpto,:)' challenges.

A peremptory challenge is an objection

to a juror for mich no reason need be given, but upon mich the court shall
exclude him.

Either party shall be entitled to three peremptory challenges,

and no nore.

vJhere th.ere are nultiple p~ties plaintiff or defenft in the

case, or mere cases have been consoli,dated for trial, the parties plaintiff
or. defendant rrust join in the· challenge and are limited to. a total of three
pererrptory challenges.
B. (5)

Order of examining jurors; conduct of pererrptory challenges.

B. (5) (a)

The full mmber of jurors. having been called-shall thereupon be

examined as to their qualifications, and havirig been passed for cause, pererrptory
challenges shall be conducted as foll~ :

The _plaintiff rray challenge one and

then the .defendant nay challenge one, and so alternating until the pererrptory
challenges shall be exhausted.

After each challenge, the panel shall be filled

arid the additional juror passed for cause before another pererrptory challenge
shall be exercised, and neither party is required to exercise a pererrptory
challenge unless the full nurrber of jurors ·are in the jury box at the tine.

The

refusal to challenge by either party in the said order of alternation shall mt
defeat the adverse party of his

Mi' rrurrber of challenges , and

party to exercise his challenge in· proper

tum

such refusal by a

shall conclude him as to the

jurors once accepted by him, and if his right of pererrptory.challenge be not
exhausted, his further challenges shall be confined, in~hi proper tum, to such

1)1

additional jurors as nay be called.

.

The court may, fori gooU cause shown, pe:rnri.t

;e.o

a challenge to be

taken to my juror before the.jury i.s_ completed and sworn,

notwithstancling the juror challEmged uay hive' been' theretofore accepted

J

but

nothing herein shall be ·construed to increase the rrurrber of pererrptory
challenges allm-:ed. ·
B. (5) (b)

The court nay examine the prospective jurors to the extent it

deerrs appropriate, and shall permit the parties or their attorneys to ask reason-

able questions.
C.

Oath of jury.

As soon as the nurrber of the jury has been cor;pleted,

an oath or affinnation shall be administered to the jurors, in substance that
they and each of them will ~11 arid truly try the natter in issue between the
. plaintiff and defendant, and a true verdict give according to the law and evi·. dence

as given them on the
D.

trial.'

Alternate jurors~

The court rmy direct that not nnre than 6 jurors

in addition to the regular jury be called and irrpanelled to sit as alternate
jurors .. Alternate jurors in the order in which they are called shall replace
jurors

prior to the tine the jury retired to consider its verdict, becorre

~10,

or are fomd to be mable or disqualified to perform their duties.
jurors

Alternate

shall·be drawn in the sarre rna:nner, shall have the sarre qualifications,

.shall be subject to the sarre exami.ntion and challenges, shall take the sarre
oath, and shall have the sane fimctions, pm~rs, facilities·, and privi].eges as
the regular jurors.

An alternate juror. mo ooes not replace a regular juror

shali be discharged as the jury retires to consider its -rerdict.

Each side is

entitled to one pererrptory challenge in addition to those otherwise allowed by
law if one or two ilternd:e jurors are to be inpanelled, a,;o pererrptory challenges
'

'

if three or four alteTI1at2

'

jurors are to be irrpanelled, and three peremptory

challenges if five or six alternate jurors are to be impanelled.

The additional

pererrptory _challenges nay be used aga:i.nst an alternate juror only, and the other
pererrptory challenges allm-:ed by law shall not be used. against an alternate
juror.
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CfJblb113N'f :
This rule is based almost intierly upon existing ORS provisions. The
ORSfanguage was reorganized to put the rule in a more logical Nfil{H~filrn
order. The onl)jnotable modiflations of the ORS language are: Subsection
B(4) )4hich M.IXXX:~XXN:~X clarifys the language in ORS 17.155 to
clearly limit IDUXX}UID{.~.KIN.NX peremptory challenges to three
challenges per side when there are ~ultiple plaintiffs or defendants;
Paragraph B(K5)(b) which was added to make clear thatywhile the court
has the authority to examin~the parties XUX retain the right to
conduct their voir dire by reasonable questions; and, Section 57 D
which clarifys the language of oR.4,.19.190 relating to alternate
jurors.
Since the ORS sections involved apply to both civil and criminal
cases/they would remain IDiXXN:~ as ORS sections for criminal cases.

RIJLE 57

JURORS
A.

Jury; hJw drawn.

Trial Juries shall be famed as foll~:

W1ffi the action is called for trial the clerk shall draw from the

trial jury oox of the court, one by one , the ballots containing the
narres of the juror.s until the jury ~ corrplete.d or the ballots are

If the ballots becorre exhausted before the jury is

exhausted.

corrplete, the sheriff, mder the direction of the court, shall surmon
from the bystander.s , or the oody of the county, so mmy qualified
persons as nay be necessary to conplete the jury.

Whenever the sheriff

shall 5UIIIIDn nure than one person at a tine from the bystanders or
the oody of the county, he shall return a list of the persons so sumIIDned to the clerk.

The clerk mall write the narres of ~ch persons

upon separate ballots, and deposit the

Salll=

in the trial jury oox,

and then draw such ballots therefrom, as in the case of the panel of
trial jurors for the tenn.
B.

Challenges; examination of juror s.

B. (1)

Types of challenges.

allowed to the panel.

No challenge shall be nade or

A challenge to a particular juror nay be either

peremptory or for cause.
B. (2)

Challenge for cause; grounds.

B. (2) (a)

Challenge for cause nay be either general; that the

juror is disqualified from serving in any action; or particular, that

v

the juror is disqualified from .serving in the action m trial.
B.(2)(b)

General causes of challenges are:

u
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B.(2)(b)(i)

A want of any of the qualificatiOI1$ prescribed by

lc:W for a juror.
B. (2) (b) (ii)

Unsmmdne.ss of mind.

B. (2) (b) (iii)

Such defect in the faculties of the mind, or

organs of the 1:x:>dy, as renders him incapable of perfonrring the duties
of a juror in the action on trial.
B. (2) (b) (iv)

That such person has been &nrmJned and attended

said oourt as a juror at any term of oourt reld within one year prior
to the tine of such challenge; or that such person has been sumroned

from the bystanders or 1:x:>dy of the cotmty, and has served as a juror
in any cause upon such

SUIIITDns

within one year prior to the tine of

such challenge.
M exemption from service on a jury shall mt be cause of
challenge, but the privilege of the person exenpted.
B. (2) (c)

A particular challenge nay be for irrplied bias,

w:ri.ch is 5Uch a bia'3 as , men the existence of the facts is ascertained, in judgp:ent of law disqualifies the juror.

A challenge for

inplied bias nay be taken for any or all of tl1.e following causes , and
not otherwise:
B. (2) (c) (i)

Consanguinity or affinity within the fourth degree

to either party.

B. (2)(c)(ii)

Standing :in the relation of guardian and ward,

attorney and client, µiysician and patient, rraster and servant, landlor d
and tenant, or debtor and creditor, to · the adverse party; or being a
nerrber of the farni.ly of, or a partner in bllSiness with, or in the
enployrrent for wages of, the adverse party; or being 5Urety in the
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action called for trial, or othe.:i;w:i.se, for the adver3e. party.
B. (2) (c) (iii)

the oarre action, or

Having served as a juror on a previm.us trial in

m another

acti.on betioeen the s ~ f o r the

3a:rre cause of action, upon substantially the 3arre facts or transaction.
B.(2)(c)(iv)

Interest en the part of the juror :in the event of the

action, or the principal question involved therein.
B. (2) (d)

A particular challenge nay be for actual bia3,

which i3 the existence of a state of mind en the part of the juror,
in reference to the action,

or to either party, mich satisfies the

court, in the exerci3e of a round discretion, that he cannot try the
i35Ue :inpartially and without prejudice to the substantial right3 of the
party challenging.

A challenge for actual bias nay be taken for the

causes nentioned in this paragraph, but on the trial of such challenge,
althougµ@appear that the juror challenged bas fumed or expressed an opinion upon the neri;fl-" of the caill;e from mat he nay have __, .

.J

heard or read, such opinion

~ of itself be

sustain the challenge, but the court DJ.1St be

suffic!erit~--

~'1) from all the

circumstances, that the juror carmot di3regar!

~~lnion and try

the issue impartially.
B. (3)

Challenge for caill;e ; procedure.

B. (3) (a)

The challenge5 for caill;e of either party shall be

taken separately, in the following order, including :in each challenge
all the causes of challenge belonging to the same cla3s:
B.(3)(a)(i)

For general disqualification.

B.(3)(a)(ii)

For l!Il'lied bia3.

B.(3)(a)(iii)

For actual bia3.

B. (3) (b)

The challenge nay be excepted to by the adverse
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5

f<

f

party fur insufficiency, and if so, the court sh.all detennine the
sufficiency thereof, assuming the fact:5 alleged therein tD be true.
'The dlallenge ImY be denied by the adverse party, and if so, the
court sh.all try the issue and detenni.ne the law and the fact.
B. (3) (c)

Upon the trial of a challenge, the rules of evidence

applicable to testim:my offered upon the trial of an ordinary issue
of fact sh.all gJvem.

~

juror challenged, or any other person

othe:rwise corrpetent, may be examined as a witness by either party.
If a challenge is determined to be sufficient,

or found tD be true,

as the case nay be, it shall be allm-;ed, and the juror to mom it was
taken excluded; othe:rwise, it shall te disallONed.

B. (3) (d)
made orally.
I

\

The dlallenge, the exception and the denial may be

Th.e-judge shall note the aarre upon bis minutes, and t;l1Q

,1Sub1Staace of the te:stirrrnzy: m citbcr eidc,-

B. (4)

Peremptory challenges.

A peremptory challenge is an

objection to a juror for mich ro ~on need be given, but upon
which the court sh.all exclude him.
to three pererrptory challenges,

Either party shall te entitled

Ore.

Where

there

are

mil.tiple parties plaintiff or defendant in the case, or mere cases
have been consolidated for trial, the parties plaintiff or defendant
1Il.l1St join in the challenge and are limited tD a total of three peremp-

tory challenges.
B.(5)

Order of examining jurors; conduct of perenptory challenges.

B. (5) (a)

The full m.mber ot jurors having teen called shall

thereupon be examined as to their qualifications, and having been
passed for cause, peremptory challenges shall be.....---_oonducced as foll~ :
./'

'Ihe plaintiff may challenge one and then

I 5"6

e deffendant

y challenge

one, and so alternating until the. pe;renptory challenges shall be
exhausted.

After each challenge, the panel shall b~led and the

additional juror pa,,sed for cause before a n o ~ o r y challenge
shall be exercised, and reither party is required to exercise a perenp-

unlbe~1S""' -~1 nunber of jurors are in
1-fu refuf /to challenge by either party

tory challenge

the jury box

//

at the t::i.Ire.

in the 5aid

order of alternation mall not defeat the adverse party of his full
nunber of challenges, and.such refusal by a party to exercise his
challenge in proper turn shall conclude him as to the jurors once
accepted by him, and if his right of perenptory challenge be mt
eJd:ia.w5ted, his further challenges mall be confined, in his proper
tunl,

to ruch additional juror5 as nay be called.

good cal15e shown, pennit
\

The court nay, for

a challenge to be taken to any juror before

the jury is corrpleted and swom, notwith5tanding the juror challenged

may/~, been theretofore accepted, 1:ut rothing rerein shall be con• ~ ID

increase the nunber of pererrptory cballenges allowed,

B. (5) (b)

The court nay examine the prospective jurors to the extent

it deems appropriate, and 5hall pennit the parties or their attorneys
to ask reasonable questions.
C.

Oath of jury.

M,

won as -ilie mmber of the jury has been

conpleted, an oath or affirmation mall be administered to the jurors ,
in 15Ubstance that they and each of them will W=ll and truly try the

matter in is5ue between the plaintiff and defendant, and a true verdict
gi.ve according to the law and eviden....:e as given them on the trial.

D.

Alternate jurors.

The court nay direct that mt nnre than

6 jurors in addition to the regular jury be called and impanelled to
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n

sit as alternate jurors.

Alternate jurors in the order in ,;.;hich they
~

are calle d shall replace jurors mo, prior to the

the jury retired

to consider its "\erdict, recorre or are found to be tm.able or disqualified to perfonn their duties.

Alternate jurors

shall be drawn in

the sane rrmmer, shall have the sane qualifications , shall be subject
to the sane exarnintion and challenge s , shall take the sane oath, and
shall have the sane functions, J_X)1M=rs, facilities, and privileges as
the regular jurors .

An alternate juror vho does mt replace a regular

juror shall be discharged as the jury retires to consider its 1-erdict.
Each side is entitled to one pererrptory challenge in addition to
those otherwise allc:Med by law if one or tv.o altenate j u r o ~ be
irrpanelled, two pererrptory challenges if tl1ree or four alternatte
jurors are to be impanelled, and three pererrptory challenges if five
or six alternate jurors are to be impanelled.

~

additional pererrp-

tory challenges nay be used against an alternate juror cnly, and the
other pererrptory challenges allowed by law shall not be used against
an alternate juror.

BAaZGROUND LDIE

ORS sections superseded: 17 .110, 17.115, 17.120, 17.125,
17 .130·, 17 .135, 17 .140, 17 .145, 17.150, 17.155, 17.160, 17.165,
17.170, 17.175, 17 . 180, 17 .185, 17.190.
CCM-b "fl'

L
)

This rule is based alrmst entirely upon existing ORS provisions.
The ORS language was reorganized to put the rule in a rrore logical
order. The cnly notable rrodifications of ORS language are: Si.:bsection B. (4), vhich clarifies the language in ORS 17 .155 to clearly
limit pererrptory challenges to three challenges per side men there
are mtltiple plaintiffs or defendants; paragraph B. (5) (b), mich was
added to rrake clear that, vbile the court has the authority to examine,
·
tain the right to conduct their wir dire by reasonable
qeustio ,
d, section 57 D. , wi.ich clarifies the language of ORS
'
relating to alternate jurors.
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RULE 57

JURORS
A.

Jury; how drawn.

Trial juries shall be forrred as follows:

¾hen the action is called for trial the cle:rk shall draw from the
trial jury oox of the court, one by one, the ballots containin\ the
narres of the jurors until the jury is conpleted or the ballots are
exhausted.

If the ballots becorre exhausted before the jury is

conplete, the sh.eri.ff, under the direction of the court, shall Sl.DlIIDn
from the bystanders , or the oody of the county, so mmy qualified
persons as nay be necessary to corrplete the jury.

Whenever the sheriff

shall surmon nore than one person at a t:i.ne from the bystanders or
the oody of the county, he shall return a list of the persons so
m:m.ed to the clerk.

The clerk shall write the narres of

SUI!l-

such persons

(

\

upon separate ballots, and deposit the sane :in the trial jury oox,

and then draw such ballots therefrom, as :in the case of the panel of
trial jurors for the term.
B.

Challenges; examination of jurors.

B. (1)

Types of challenges.

allowed to the panel.

No challenge shall be rmde or

A challenge to a particular juror nay be either

perernpto:cy or for cause.
B. (2)

Challenge for cause; grounds.

B. (2) (a)

Challenge for cause nay be either general; that the

juror is disqualified from serving :in any action; or particular, that
the juror is disqualified from serving in the action en trial.

B.(2)(b)

General causes of challenges are:
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B. (2) (b) (i)

A want of any of the qualifications prescribed by

law for a juror.
Bo(2)(b)(ii)
B. (2) (b) (iii)

Unsoundness of mind.
Such defect in the faculties of the mind, or

organs of the body, as renders him incapable of performing the duties
of a juror in the action on trial.
B. (2) (b) (iv)

That such person has been 3Uill1lJiled and attended

said court as a juror at any term of court held within one year prior
to the tine of such challenge; or that such person has been SlllIIIDned
from the bystanders or body of the county, and has served as a juror
in any cause upon such st.mm::ms within one year prior to the tine of
such challenge.
An exenption from service en a jury shall not be cause of

challenge, but the privilege of the person exerrptedo
B. (2) (c)

A particular challenge nay be for inplied bias,

which is such a bias as, vhen the existence of the facts is ascertained, in judgµent of law disqualifies the juror.

A challenge for

irq)lied bias rmy be taken for any or all of the following causes, and
not othe-rwise:
B.(2)(c)(i)

Consanguinity or affinity within the fourth degree

to either party.

Bo(2)(c)(ii)

Standing in the relation of guardian and ward,

attorney and client, p:iysician and patient, rraster and servant, landlord
and tenant, or debtor and creditor, to the adverse party; or being a
rren:ber of the family of, or a partner in business with, .or in the
errploym:n.t for wages of, the adverse party; or being 5Urety in tl1e
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action called for trial, or othe~se, for the adverse party.
B. (2) (c) (iii)

Having served as a juror on a previous trial in

the sarae action, or :in. another act:i,on 1:etween the sane parties for the
5ane cause of action, upon substantially the sarre facts or transaction.

Bo (2) (c) (iv)

Interest on the part of the juror :in the event of the

action, or the principal question :inwlved thereino
B. (2) (d)

A particular ei.1-iallenge nay be for actual bias,

-which is the existence of a state of mind on the part of the juror,
in reference to the action,

or to either party, v.hich satisfies the

court, :in tl1e exercise of a sound discretion, that he cannot try the
issue inpartially and without prejudice to the substantial rights of the
party challengingo

A challenge for actual bias may be taken for the

causes mmtioned in this paragraph, but on the trial of such challenge,
although it should appear that the juror challenged has forrred or expressed an opinion upon the rrerits of the cause from v.hat he nay have
heard or read, such opinion shall not; of itself be sufficient to
sustain the challenge, but the court IlllSt be satisfied, from all the
circumstances , that t.11.e juror cannot di~regard such opinion and try
the issue irrpartially.
B. (3)

Challenge for cause; procedure.

B. (3) (a)

The challenges for cause of either party shall be

taken separately, in the following order, including in each challenge
all the causes of challenge belonging to the sarre class :
B.(3)(a)(i)

For general disqualification.

B.(3)(a)(ii)

For irrplied bias.

B.(3)(a)(iii)

For actual bias.

B. (3) (b)

The challenge nay

re
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excepted to by the adverse

party for insufficiency, and if so, the court shall determine the
sufficiency thereof, assuming the facts alleged therein to be true.
The challenge TIRY be denied by the adverse party, and if so, the
court shall try the issue and detemri.ne the law and the fact.
B. (3) (c)

Upon the trial of a challenge, the rules of evidence

applicable to testi.rrony offered upon the trial of an ordinary issue
of fact shall govern.

The juror challenged, or any other person

otherwise conpetent, TIRY be examined as a ,;;v.i..tness by eiti.7.er party.
If a challenge is detenni.ned to be sufficient,

or found to be true,

as the case TIRY be, it shall be allowed, and the juror to whom it was
taken excluded; otherwise, it shall be disallowed.
B. (3) (d)

Tne challenge, the exception and the denial may be

ma.de orally.
B,. (4)

Perenptory challenges.

A peremptory challenge is an

objection to a juror for mich no reason need be given, but upon
which tl1e court shall exclude him.

Either party shall be entitled

to three perenptory challenges , and no rrore.

Where there are

rrultiple parties plaintiff or defendant in the case, or where cases
have been consolidated for trial, the parties plaintiff or defendant
must join in the challenge and are limi..ted to a total of three perenptory challenges.
B. (5)

Order of exarni.ning jurors; conduct of peremptor1 challenges.

B. (5) (a)

Tne full ntmber of jurors having been called shall

thereupon be examined as to their qualifications, and having been
passed for cause, peremptory challenges shall be conducted as follows:
The plaintiff may challenge one and then the defendant may challenge
(

\.J
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;'\.1

one, and so alternating mtil the peremptory challenges shall be
exhausted.

After each ea.1-iallenge, the panel shall be filled and the

additional juror passed for cause before another peremptory challenge
shall be exercised, and neither party is required tD exercise a peremptory challenge mless the full rrunber of jurors are in the jury box
at the t:i.nE.

The refusal to challenge by either party in the said

order of alternation shall not defeat the adverse party of his full
nurrber of challenges , and such refusal by a party to exercise his
challenge in proper tum shall conclude him as to the jurors once
accepted by him, and if his right of peremptory challenge be not
exhausted, his further challenges shall be confined, in his proper

tum, tD such additional jurors as nay be called.
good cause shown, penn:i.t

\)

'!he court may, for

a challenge to be taken to any juror before

tl1.e jury is corrpleted and sv;om, notwithstanding the juror challenged
may have been theretofore accepted, but nothing herein shall be construed
to increase the rn.mber of pererr:ptory challenges allowed.
B. (5) (b)

The court nay examine the prospective jurors to the extent

it deems appropriate, and shall penn:i.t the parties or their attorneys
to ask reasonable questions.
C.

Oath of jurJ.

As

soon as the rrunber of the jury has been

corrpleted, an oath or affir:rmtion shall be administered to the jurors,
in substance that they and each of them will v.ell and truly try the
matter in issue between the plaintiff and defendant, and a true verdict
give according to the law and evidence as given them on the trial.
D.

Alternate jurors.

The court nay direct that not nore than

6 jurors in addition to the regular jury be called and inpanelled to
sit as alternate jurors.

Alternate jurors in the order in mi.ch they
151

are called shall replace jurors mo, prior to the ti..Ire the jury retired
to consider its -wrdict, becOIIE or are found to be unable or disqualified to perfonn their duties.

Altemate jurors

shall be drawn in

the same mmner, shall have the sarre qualifications, shall be subject
to the sarre examintion and challenges, shall take the same oath, and

shall have the same .functions, po't\"ers, facilities, and privileges as
the regular jurors o

An altemate juror vho does mt replace a regular

juror shall be discharged as the jury retires to consider its -wrdict.
Each side is entitled to one peremptory challenge in addition to
those othe?:Wi.se allowed by law if one or

tv.O

altenate jurors are to be

in:panelled, two peren:ptory challenges if three or four altematte
jurors are to be impanelled, and three pererrptory challenges if five
\

or six altemate jurors are to be impanelled.

The additional pererrp.;.

tory challenges my be used against an altemate juror mly, and the
other pererrptory challenges allowed by law shall not be used against
an alternate juror o

BACKGROUND lUIE

ORS sections superseded:

170110, 17.115, 17.120, 17.125,

17.130, 17.135, 17.140; 17ol45, 17.150, 17.155, 17.160, 17.165,
17.170, 17.175, 170180, 170185, 17.190.
CCM1ENT

This rule is based alnost entirely upon oosting ORS provisions.
The ORS language was reorganized to put the rule in a nnre logical
order. '!he only notable nndifications of ORS language are: St:bsection B. (4), vhich clarifies the language in ORS 17 .155 to clearly
l:imi.t pererrptory challenges to three challenges per side·men there
are nultiple plaintiffs or defendants; paragraph B. (5) (b), vhich was
added to rrake clear that, mile the court has the a:tithority to examine,
the parties retain the right to conduct their wir dire by reasonable
questions; and, section 57 Do, w:iich clarifies the language of ORS
19.190 relating to alternate jurors.
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Since the ORS sections involved apply to both civil and
criminal cases, they would rem,ai,n ·as ORS sections for criminal
cases.

RULE 58
TRIAL PROCEDURE
Ao Order of proceedings on trial by the court.

Trial by the

court shall proceed in the order prescribed in subsections (1) to
(5) of section B. of this rule, u:tl.ess the court, for special reasons,

otherwise directso
Order of proceedings on jury trial.

B.

When the jury has been

selected and sworn, the trial, u:tl.ess the court for good and sufficient
reason othe:rwise directs, shall proceed in the fullowing order:

CJ

B. (1)

The plaintiff shall concisely state his cause of action

and the issues to be tried; the defendant then in like manner shall

state his defense or counterclaim or lx>tho
B. (2)

The plaintiff then shall introduce the evidence on his

case in chief, and men he has concluded, the defendant shall do likewiseo
B. (3)

The parties respectively then my introduce rebutting

evidence only, unless the court in futherance of justice permits them
to introduce evidence upon the original cause of action, defense or
counterclaimo
B 4)
0

(

When the evidence is concluded, u:tl.ess the case is

submitted by both sides to the jury without argt.llll=Ilt, the plaintiff
shall COIIIIED.ce and conclude the argt.llll=Ilt to the jury.

The plaintiff

may waive the opening argt.llll=Ilt , and if tl.1.e defendant then argues the
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RULE 57
JURORS
A.

Jury; how drawn.

Trial juries shall be forn:ed as

vhm the action is called for trial the cle:rk shall

follows :

draw from the trial jury

oox

of the court, one by one, the ballots

containing the narres of the jurors tntil the jury is con:pleted
or the ballots are exhausted.

If the ballots beCOIIE exhausted

before the jury is ccmplete, the sheriff, tnder the direction of
the court, shall summn from the bystanders, or the body of the

eotnty, so n:any qualified persons as my
the jury.

re

necessary to .complete

'Whenever the sheriff shall SUIIIIDn nnre than <ne person

at a t::i.ne from the bystanders or the body of the county, the
sheriff shall return a list of the persons so SUIIIIDned to the

)

clerk.

The clerk shall 'Write the nanes of such persons upon

separate ballots, and deposit the sane in the trial jury box,
and then draw such ballots therefrom, as in the case of the

panel of trial jurors for the term.
B.

Challenges; examination of jurors.

B. (1)

Types of challenges.

or all~d to the panel.

re

No d:lal.lenge shall be made

A d1allenge to a particular juror may

either perenptory or for cause.
B. (2)

Challenge for cause; grounds.

B. (2) (a)

Challenge for cause my be either general, that

the juror is disqualified from serving in any action, or particu-

lar, that the juror is disqualified from serving in the ac;tion
or proceed:ing en trial.
l-.- ___).
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B. (2) (b)

General causes of challenges are:

B.(2)(b)(i)

Av.ant of BrrJ of the qualifications prescribed

by law for a juror.
B. (2) (b) (ii)
B. (2) (b) (iii)

Unsoundness of mind.
Such d:fect in the faculties of the mind,

or organs of the body, as renders the person incapable of perfonning the duties of a juror in the action or proceeding on trial.
B. (2) (b) (iv)

That such person has been sumroned and

attended said court as a juror at any term of court held within
cne year prior to the t:i.nE of such challenge; or that such person

has been SUIIIIXJI1ed from the bystanders or body of the county, and

has served as a juror in any cause upon such

SU1IIIOnS

within one

year prior to the t:i.nE of such challenge.

(

1m exenption from service en a jury shall mt be cause of

dlallenge, but the privilege of the person exenpted.
B. (2) (c)

A particular challenge nay be for implied bias,

'W:li.ch is such a bias as, men the existence of the facts is

ascertained, in judgtn=nt of law disqualifies the juror.

A

challenge for inplied bias nay be taken for any or all of the
fullaving causes, and mt othenvi.se:
B. (2) (c) (i)

Ccnsangui.nity or affinity within the fourth

d:gree to either party.
B.(2)(c)(ii)

Standing in the relation of guardian and

vard, attomey and client, p:1.ysician and patient, naster and
servant, landlord and tenant, or d:btor and creditor, to the
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adverse party; or being a n:enner of the family of, or a partner
in business with, or in the enploymmt fur wages of, the adverse
party; or being surety in the action called fur trial, or other-

wise, for the adverse party.
B. (2) (c) (iii)

Having served as a juror on a previous

trial in the sane action or proceeding, or in another action
or proceeding be~en the sane parties fur the sane cause of
action, upon substantially the sane facts or transaction.
B. (2) (c) (iv)

Interest en. the part of the juro:r: in the

event of the action, or the principal question involved therein.
B.(2)(d)

A particular challenge nay be for actual bias,

mi.ch is the existence of a state of mind en the part of the
juror, in reference to the action or proceeding, or to either

( !
\

party,

v.ru.ch satisfies the rourt, in the exercise of a sound

/

discretion, that the juror cannot try the issue inpartially and
without prejudice to the substantial rights of the party challenging.

A challenge fur act:t.Jal bias nay be taken for the

causes IIEntioned in this paragraph, rut on the trial of such
challenge, although it should appear that the juror d:1allenged
has fonnad or expressed an opinion q,on the n:erits of the cause
from mat the juror my

rave

heard or read, such opinion shall

rot of itself be sufficient to sustain the challenge, but the
rourt m.lSt be satisfied, from all the circu:nstances, that the
juror cannot disregard such opinion and try the issue impartially.
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B. (3)

Challenge for cause; procedure.

B. (3) (a)

'Ille challenges for cause of either party shall

1:e taken separately, in the following order, including in each
challenge all the causes of challenge belonging to the sane
class:
B.(3)(a)(i)

For general disqualification.

B.(3)(a)(ii)

For in:plied bias.

B.(3)(a)(iii)

For actual bias.

B. (3) (b)

'The challenge my be excepted to by the adverse

party for insufficiency, and i f so, the court &½all dete:rmi.ne

th: sufficiency thereof, assuming the facts alleged thereii.--i to
be true.

'Ihe challenge my be denied by the adverse party, and

if so, the court shall try the issue and detennine the law and
the fact.

(J

B. (3) (c)

Upon the trial of a challenge, the rules of

evidence applicable to test:immy offered upon the trial of an

ordinary issue of fact shall g:,vem.
c!CI!j

The juror challenged, or

other person othel'.Wi.se conpetent, my be examined as a witness

by either party.

If a challenge is detenmned to be sufficient,

or found to be true, as the case my be, it shall be allowed,
end the juror to vtiom it was taken excluded; othel'.Wi.se, it shall

1:e disall~d.
B. (3) (d)

'Ibe challenge, the exception and the denial nay

1:e nade orally.
B. (4)

Perenptory challenges. A perenptory challenge is

m cbjection to a juror fur vhich m :reason need· be given, but
tpOil

vbich the court shall exclude such juror.
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Either party shall be

entitled to three p:ren:ptory challenges, and no nore.
vhere there are m..tl.tiple parties plaintiff or defendant in the
case, or where cases ha-ve been consolidated for trial, the parties plaintiff or defendant nust join in ti1e challenge and are
limited to a total of t;hree p:remptory challenges.
B. (5)

Order of examining jurors; conduct of peremptory

clla.llenges.
B. (5) (a)

The full nuIIDer of jurors having been called

shall thereupon be examined as to their qualifications, and
having been passed for cause, pererrptory challenges sh.all be
conducted as follCMS :

The plaintiff my challenge one and then

the defendant nay challenge cne, and so altemating mtil the
perenptory challenges shall be exhausted.

After each challenge,

t.ie panel &11.all be filled and the additional juror passed for

cause before another peremptory c..11.allenge shall be exercised,
and neither party is required to exercise a perenptory ch.allenge

unless the full number of jurors are in the jury box at the
t:ine.

'Ihe refusal to challenge by either party in the said

order of altem.ation shall not defeat the adverse party of his
full IIUIIDer of challenges , and such refusal by a party to
exercise his challenge in proper turn shall conclude him as to
the jurors cnce accepted by him, and if his right of peremptory
cilallenge be not e:xh.austed, nis further challenges &½all be
conf:L.~d, in his proper turn, to such additional jurors as nay be
called.

The court n:ay, fur good cause shown, permi. t a challenge

to be taken to any juror before the jury is conpleted and swam,
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rotwithstanding the juror challenged nay have been theretofore
accepted, but rothing herein shall be construed to increase the
I11..laber of pererrptory challenges allowed.
Th: court nay examine the prospective jurors

B. (5) (b)

to the extent it deem; appropriate, and shall permit the parties

or their attomeys to ask :reasonable questions.
C.

Oath of jury.

As soon as the Ill.lilDer of the jury has

b:erl. corrpleted, an oo.th or affirmation shall be administered to

the jurors, in substance that they and each of them will well
and truly try the natter :in issue between the plaintiff and

defendant, and a true verdict gi:ve according to the law and
evidence as gi.ven them cn the trial.
D.

Altemate jurors.

than 6 jurors

:m

The court my direct that rot nore

addition to the :regular jury be called and

mpanelled to sit as altemate jurors.
order

:m viri.ch

Altemate jurors in the

they are called shall replace jurors

mo,

prior

to the tin:e the jury retired to consider its verdict, becone or

are found to be mable or disqualified to perfo:rm their duties.
Altemate jurors

&'lall be drawn

:m

the sane mmn.er, shall have

the sarre qualifications, shall be subject to the sane examination
c11d challenges, shall take the sane oath, and shall have the

sarre fimcticns, J:XJWers , facilities , and privileges as the regular
jurors.

kl altemate juror

mo

cbes rot replace a regular juror

shall be discharged as the jury :retires to consider its verdict.

Eac..'1 side is e:ititl~ri to cne pererrptory challenge

:m

addition to

those otherwise all~d by law if me or two altemate jurors are
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to be :impanelled, two perenpto:cy challenges i f three or four
~
1

·~

alternate jurors are to be :impanelled, and three perenpto:cy challenges if fi.ve or six alternate jurors are to be :impanelled.
'The additional perenpto:cy challenges my be used against an

alternate juror cnly, and the other perenpto:cy challenges allowed
by law shall mt be used against an alternate juror.

ORS sections ~erseded: 170110, 170115, 17.120, 17.125,
17.130, 17 135, 17 1~ 17.145, 17.150, 17 155, 17.160, 17.165,
17.170, 17.175, 17.180, 17.185, 17.1900
0

0

0

O:M:•1ENT

..

)

This rule is based alnost entirely upon existing ms
provisions. The ORS language was :reorganized to put the rule :in
a mre logical order. The only mtable nodifications of ORS
language are: Subsection B. (4) , mich clarifies the language :in
ORS 17 .155 to cl.early limit perenptory challenges to three challenges per side men there are nul tiple plaintiffs or defendants ;
paragraph B. (5) (b), m.ich was added to IIBke clear that, mi.le
the court has the authority to examine, the parties reta:in the
rig:it to conduct theirwir di.re by reasonable questions; and,
section 57 D., vru.ch clarifies the language of ORS 17 .190 relating to al temate jurors.
S:ince the ORS sections .:iil'volved apply to both civil and
criminal cases, they IDuld :renain as ORS sections for criminal
cases.
RIJLE 58

TRIAL PROCEDURE

Ao Order of proceedings en trial by the court.

Trial

by the court shall proceed in the order prescribed in subsec-

tions (1) to (5) of section B. of this :rule, utless the court,
for special reasons, oti.11erwise directs.
B.

Order of proceed:ings en jury trial.

When the jury

bas been selected and ~rn, the trial, tn.less the court for
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APPENDIX A.
RULE 57
JURORS

A.

Challenging compliance with selection

procedures.
A. ( 1)

Motion.

Within 7 days after the moving

party discovered or by the exercise of diligence
could have discovered the grounds therefor, and in
any event before the jury is sworn to try the case,
a party may move to stay the proceedings or for other
appropriate relief, on the ground of substantial
failure to comply with ORS 10.010 to 10.490 in selecting the jury.
A. ( 2)

Stay of proceedings.

Upon motion filed

under subsection (1) of this section containing a
sworn statement of facts which, if true, would constitute a substantial failure to comply with ORS 10.010
to 10.490, the moving party is entitled to present in
support of the motion the testimony of the clerk or
court administrator any relevant records and papers
not public or otherwise available used by the clerk
or court administrator, and any other relevant evidence.

If the court determines that in selecting the

jury there has been a substantial failure to comply
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with ORS 10.010 to 10.490, the court shall stay
the proceedings pending the selection ci the jury
in conformity with ORS 10.010 to 10.490, or grant
other appropriate relief.
A. ( 3)

Exclusive means of challenge.

The

procedures prescribed by this section are the
exclusive means by which a party in a civil case
may challenge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 to
10.490.
B.

Jury; how drawn.

When the action is

called for trial the clerk shall draw from the
trial jury box of the court, one by one, the ballots containing the names of the jurors until the
jury is completed or the ballots are exhausted.

If

the ballots become exhausted before the jury is
complete, the sheriff• under the direction of the
court, shall summon from the bystanders, or the
body of the county, so many qualified persons as
may be necessary to complete the jury.

Whenever

the sheriff shall summon more than one person at a
time from the bystanders or the body of the county,
the sheriff shall return a list of the persons so
summoned to the clerk.

The clerk shall write the

-2. I
'-----"
'-

names of such persons upon separate ballots, and
deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.

c.

Examination of jurors.

The full number

of jurors having been called shall thereupon be
examined as to their qualifications.

The court may

examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties or
their attorneys to ask reasonable questions.

D.

Challenges.

D. ( 1)

Challenges for cause; grounds.

Chal-

lenges for cause may be taken on any one or more of
the following grounds:
D.(l)(a)

The want of any qualifications pre-

scribed by ORS 10.030 for a person competent to act
as a juror

or improper summons under ORS 10.030 (3).

D.(l)(b)

The existence of a mental or physi-

cal defect which satisfies the court th& the challenged person is incapable of performing the duties
of a juror in the particular action without prejudice
to the substantial rights of the challenging party.
D. (l)c)

Consanguinity or affinity within

the fourth degree to any party.

-3..

•

)
'----

D. (1) (d)

Standing in the relation of

guardian and ward, attorney and client, physician
and patient, master and servant, landlord and tenant, or debtor and creditor,

to the adverse party;

or being a member of the family of, or a partner
in business with, or in the employment for wages of,
the adverse party; or being surety in the action
called for trial, or otherwise, for the adverse
party.
D.(l)(e)

Having served as a juror on a previ-

ous trial in the same action or proceeding, or in
another action or proceeding between the same parties for the same cause of action, upon substantially
the same facts or transaction.
D.(l)(f)

Interest on the part of the juror in

the action, or the principal question involved therein,
except such juror's interest as a member of or citizen or taxpayer of a county or incorporated city.
D. ( 2)

Challenges for cauiei trial. Challenges

for cause may be tried by the court.

The juror chal-

lenged and any other person may be examined as a
witness on trial of the challenge.
D. ( 3)

Peremptory challenges; number.

A per-

emptory challenge is an objection to a juror for which
no reason need be given, but upon which the court shall
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exclude such juror.

)

Either party shall be en-

titled to three peremptory challenges, and no
more.

Where there are multiple parties plaintiff

or defendant in the case, or where cases have been
consolidated for trial, the parties plaintiff or
defendant must join in the challenge and are limited to a total of three peremptory challenges.
D. ( 4)

Conduct of peremptory challenges.

After the full number of jurors have been passed
for cause, peremptory challenges shall be conducted as follows:

The plaintiff may challenge one

and then the defendant may challenge one, and so
alternating until the peremptory challenges shall
)
- ~J

be exhausted.

After each challenge, the panel

shall be filled and the additional juror passed
for cause before another peremptory challenge
shall be exercised, and neither party is required
to exercise a peremptory challenge unless the full
number of jurors are in the jury box at the time.
The refusal to challenge by either party in the
said order of alternation shall not defeat the
adverse party of his full number of challenges,
and such refusal by a party to exercise his challenge in proper turn shall conclude that party as
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to the jurors once accepted by that party,
and if his right of peremptory challenge be
not exhausted, that party's further challenges
shall be confined, in that party's proper turn,
to such additional jurors as may be called.

The

court may, for good cause shown, permit a challenge to be taken to any juror before the jury
is completed and sworn, notwithstanding the juror
challenged may have been theretofore accepted,
may increase the number of peremptory challenges
and may allocate peremptory challenges allowed to
one side between or among parties on one side.

E.
--,

)

Oath of jury.

As soon as the number of

the jury has been completed, an oath or affirmation shall be administered to the jurors, in
substance that they and each of them will well
and truly try the matter in issue between the
plaintiff and defendant, and a true verdict give
according to the law and evidence as given them
on the trial.

F.

Alternate jurors.

The court may dir-

ect that not more than six jurors in addition to
the regular jury be called and impanelled to sit
as alternate jurors. Alternate jurors in the

-6-

order in which they are called shall replace
jurors who, prior to the time the jury retired to
consider its verdict, become or are found to be
unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same manner,
shall have the same qualifications, shall be

sub-

ject to the same examination and challenges, shall
take the same oath, and shall have the same functions,
powers,
jurors.

facilities,

and privileges as the regular

An alternate juror who does not replace a

regular juror shall be discharged as the jury retires
to consider its verdict.

Each side is entitled to

one peremptory challenge in addition to those otherwise allowed by law if one or two alternate jurors are
to be impanelled, two peremptory challenges if three
or four alternate jurors are to be impanelled, and
three peremptory challenges if five or six alternate
jurors are to be impanelled.

The additional peremptory

challenges may be used against an alternate juror
only, and the other peremptory challenges allowed by
law shall not be used against an
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alternate juror.

RULE 57

JURORS
A.

Challenging comuliance with selection

!lrocedures.
A. ( l)

Motion.

Within 7 days after the moving

party discovered or by the exercise of diligence
could have discovered the grounds

therefor,

any event before the jury is s~orn to

and in

try the case,

a party may move to stay the proceedings or for other
appropriate relief,
failure

on the ground of substantial

co comply with ORS 10.010 to 10.490 in selec-

ting the jury.

-

A. ( 2)

Stay of oroceedings.

under subsection (1)

Upon motion filed

of this section concaining a

sworn statement of facts which,

if true, would consti-

to comply with ORS 10.010
v'
the moving party is entitled to present~in

Cute a substantial failure
to 10.490,

V

support of the motion, the testimony of

v

court administrates any relevant

the clerk or

records and papers

not public or otherwise available used by the clerk
or court administrator,
dence.

and any other relevant evi-

If the court determines

that in selecting tie

jury there has been a substantial failure

to

comply

with ORS 10.010 to 10.490,

the court shall stay

the proceedings pending the selection d

the jury

in conformity with ORS 10.010 to 10.490, or grant
other appropriate relief.
A. ( 3)

Exclusive means of challenge.

The

procedures prescribed by this section· are the
exclusive means by which a party in a civil case
may challenge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 to
10.490.

B.

Jury; how drawn.

When the action is

called for trial the clerk shall draw from the
trial jury box of the court, one by one,

the bal-

(

"-i

(

lots containing the names of the jurors until the
jury is completed or the ballots are exhausted.

I£

the ballots become exhausted before the jury is
complete,
court,

the sheriff,

under the direction of the

shall summon from the bystanders, or the

body of the county,

so many qualified persons as

may be necessary to complete the jury.

whenever

the sheriff shall summon more than one person at a
time from the bystanders or the body of the cou~ty,
the sheriff shall return a list of the persons so
summoned to the clerk.

the clerk shall write the

-

J

~t -

names of such persons upon separate ballots, and
deposit the same in the trial jury box,

and then

draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.
C.

Examination of jurors.

The full number

of jurors having been called shall thereupon be
examined as to their qualifications.

The court may

examine the prospeceive jurors to the extent it
deems appropriate, and shall permit the parties or
their attorneys to ask reasonable questions.
D.

Challenges.

D. ( 1)

Challenges for cause;

grounds.

Chal-

lenges for cause may be taken on any one or more of
the following grounds:

C

D.(l)(a)

The want of any qualifications pre-

scribed by ORS 10.030 for a person competent to act
as a juror or improper summons under ORS 10. 030
D.(l)(b)

(3).

The existence of a mental or physi-

cal defect which satisfies

the court th~ the chal-

lenged person is incapable of performing the duties
of a juror in the particular action without prejudice
to the substantial rights of the challenging party.
D. (1) c)

Consanguinity or affinity with~n

cne fourth degree to any party.

D.(l)(d)

Standing in the relation of guardian

and ward, physician and patient, master and servant,
landlord and ten•nt,
adverse party;

or debtor and creditor,

or being a memeber of the family of,

a partner in business with,
wages of,

or otherwise,

for the adverse party.

Having served as a juror on a previous

trial in the same action ~P"'t"o~""e~g;
(elii> -. p: ~

the

or being surety in the action called for

D.(l)(e)

a c t ion

or

or in the employment for

or being an attorney for or a client of,

adverse party;
trial,

to the

or in another

o s e. e a i&g be tween the same part i es f o r

the

same cause of action, upon substantially the same facts
"--··

or transaction.
D. (1) (f)

Interest on the part of the juror in

the outcome of the action,

or the principal question

involved therein.
D.(l)(g)

Actual bias, which is the existence of

a state of mind on the part of the juror, in reference
to the action ~r ~reeggdisg;

or to either party, which

satisfies the court, in the exercise of a sound discretion,

that the juror cannot try the issue impartially

and without prejudice to the substantial rights of the
party challenging.

A challenge for actual bias may be

taken for the causes mentioned in this paragraph,
but on the trial of such challenge,

although it

should appear that the juror chall~nged has formed
or expressed an opinion upon the merits of the cause
from what the juror may have heard or read,

such

opinion shall not of itself be sufficient to sustain
the challenge, but the court must be satisfied,
all the circumstances,

from

that the juror cannot disregard

such opinion and try the issue impartially.
D. ( 2)

Peremptory challenges; number.

A per-

emptory challenge is an objection to a juror for which
no reason need be given, but upon which the court shall
/--"'

exclude such juror.

Either party shall be entitled to

three peremptory challenges,

and no more.

Where

there

are multiple parties plaintiff or defendant in the case
or where cases ha~e been consolidated for trial,

the

parties plaintiff or defendant must join in the challenge
and are limited to a total of three peremptory challenges,

except t;.hee i+= tbEi conr-t-

final.

·ke.~ is a !,~ed .: 0 it~

1!1-Qzkl~-a,.,a:f'@y a~;js•.:ng Qet-r,teQn rnzzJ+-ipJa p, . .

m~ltiple deiee~ra·s,

the court,

..;2 ... .:i:2

iif

in its discretion and

in the interest of justice, may allow any of the parties,
single or multiple,

additional peremptory challenges and

permit them to be exercised separately or jointly.

D. ( 3)

Conduct of peremptory challenges.

After

the full number of jurors have been passed for cause,
peremptory challenges snall be conducted as follows:
the plaintiff may challenge one and then the defendant
may challenge one,

and so alternating u~til the peremp-

tory chall~nges shall be exhausted.
lenge,

After each chal-

the panel shall be filled and the additional

juror passed for cause before another peremptory challenge shall be exercised, and neither party is required
to exercise a peremptory challenge unless the full
number of jurors are in the jury box at the time.

The

refusal to challenge by either party in the said order
not defeat the adverse party of
~

numoer of challenges, and such refusal by a

party to exercis.fi challenge in proper turn shall

conclude that part

to the jurors once accepted by

that
that party, and i
be not exhausted,

arty's
rignt of peremptory challenge

that party's further challenges shall

be confined, in that party's proper turn,
tional jurors as ~ay be called.

to such addi-

The court may,

for

good cause shown, permit a challenge to be taken to any
juror before the jury is completed and sworn,

notwith-

standing the juror challenged may have been theretofore
accepted., but nothing in this subsection shall be construed to

increase the number of peremptory challenges allowed.
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E.

Oath of jury.

As soon as the number of the

jury has been completed, an oath or affirmation shall
be administered to the jurors,

in substance that

they

and each of them will well and truly try the matter in
issue between the plaintiff and defendant,

and a true

verdict give according to the law and evidence as given
them on the trial.

F.

Alternate jurors.

The court may direct that

not more than six jurors in addition to the regular jury
be called and impan~lled to sit as alternate jurors.
Alternate jurors in the order in which they are called
shall replace jurors ·who, prior to the time the jury
retired to consider its verdict, become or are found to
be unable or disqualified to perform their duties.
nate jurors shall be drawn in the same manner,
the same qualifications,

Alter-

shall have

shall be subject to the same

examination and challenges, shall take the same oath,
and shall have the same functions,

powers, facilities,

and privileges as the regular jurors.

An alternate juror

who does not replace a regular juror shall be discharged
as the jury retires to consider its verdict.

Each side

is entitled to one peremptory challenge in addition to
ihose otherwise allowed by la~ if one or two alternate
jurors are to be impanelled,

-

two peremptory challenges ii

I

?I -

three or four alternate jurors are to be impanelled, and three
peremptory challenges if five or six alternate jurors are to be
impanelled.

The additional peremptory challenges may be used

against an alternate juror only, and the other peremptory challenges
allowed by law shall not be used against an alternate juror.

COMMENT
Section 57 A. allows a challenge to jury selection procedures. It is not the common law challenge to the array but a
specific method of insisting upon compliance with jury selection
procedures before trial. It was taken from Section 12 of the Uniform Jury Selection Act. The procedure is limited to questioning
va 1idity of jury selection methods. Any defect ·must be ''sub:..
stantial
and the court can refuse to stay proceedings when only
a technical defect is involved.
11

,

Section 57 B. comes from ORS 17.110.

·,,

(

The first sentence of section 57 C. comes from ORS 17.160.
The second sentence is new but is intended to retain existing
practice; that is, the parties• existing right to conduct voir dire
remains the same.
Section 57 D. combines the grounds for challenge for
cause. Reference to general and particular causes of challenge and
actual and implied bias are eliminated as archaic and unnecessary.
The order of challenges in ORS 17.165 is eliminated. The Council
intended to retain the same grounds for challenge for cause existing
in ORS. The elaborate prov,isions relating to trials of challenges
for cause of ORS 17.170 through 17.180 are eliminated.
Section 57 0.(2) is new and clarifies the number and exercise of per.emptorychallenges in multiple party situations. The
procedure for conduct of peremptory challenges in 57 0.(3) is the
same as in ORS 17.160. Note, the number of peremptory challenges
in district court is govered by ORS 41. 190.
jurors.

Section.57 F. clarifies the procedure relating to alternate
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RULE 57
JURORS

\
)

A.

Challenging compliance with selection procedures.

A. (1) Motion.

Within 7 days after the moving party

discovered or by the exercise of diligence could have discovered
the grounds therefor, and in any event before the jury is sworn
to try the case, a party may move to stay the proceedings or for
\
J

other appropriate relief, on the ground of substantial failure
to comply with ORS 10.010 through 10.490 in selecting the jury.
A.(2)

)

Stay of proceedings.

Upon motion filed under sub-

section (1) of this section containing a sworn statement of facts
which, if true, would constitute a substantial failure to comply
(

with ORS 10.010 through 10.490, the moving party is entitled to
present in support of the motion: the testimony of the clerk or
court administrator, any relevant records and papers not public
or otherwise available used by the clerk or court administrator,
and any other relevant evidence.

If the court determines that in

selecting the jury there has been a substantial failure to comply
with ORS 10.010 through 10.490, the court shall stay the proceedings pending the selection of the jury in conformity with ORS
10.010 through 10.490, or grant other appropriate relief.
A.(3)

Exclusive means of challenge.

The procedures pre-

scribed by this section are the exclusive means by which a party
in a civil case may challenge a jury on the ground that the jury
)~;

was not selected in conformity with ORS 10.010 through 10.490.
B.

Jury; how drawn.

When the action is called for trial
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the clerk shall draw from the trial jury box of the court, one by
one, the ballots containing the names of the jurors until the
jury is completed or the i:>aliots are exhausted.

If the ballots

become exhausted before the jury is complete, the sheriff, under
the direction of the court, shall summon from the bystanders, or
the body of the county, so many qualified persons as may be necessary to complete the jury.

Whenever the sheriff shall summon

more than one person at a time from the bystanders or the body
of the county, the sheriff shall return a list of the persons so
summoned to the clerk.

The clerk shall write the names of such

persons upon separate ballots, and deposit the same in the trial
jury box, and then draw such ballots therefrom, as in the case of
the panel of trial jurors for the term.
C.

Examination of jurors.

The full number of jurors having

been called shall thereupon be examined as to their qualifications.
The court may examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties or their attorneys
to ask reasonable questions.
D.

Challenges.

0.(1)

Challenges for cause; grounds.

Challenges for cause

may be taken on any one or more of the following grounds:
D.(l)(a) The want of any qualifications prescribed by ORS
10.030 for a person competent to act as a juror or improper summons
under ORS 10.030(3).
D.(l)(b) The existence of a mental or physical defect which
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satisfies the court that the challenged person is incapable
of performing the duties of a juror in the particular action
without prejudice to the substantial rights of the challenging
party.
D.(l)(c)

Consanguinity or affinity within the fourth

degree to any party.
D.(l)(d)

Standing in the relation of guardian and ward,

physician and patient, master and servant, landlord and tenant,
or debtor and creditor, to the adverse party; or being a member
of the family of, or a partner in business with, or in the
employment for wages of, or being an attorney for or a client
of, the adverse party; or being surety in the action called for
trial, or otherwise, for the adverse party.
D. (1 )(e)

Having served as a·.juror on a previous trial

in the same action, or in another action between the same parties for the same cause of action, upon substantially the same
facts or transaction.
D.(l)(f)

Interest on the part of the juror in the outcome

of the action, or the principal question involved therein.
O.(l)(g)

Actual bias, which is the existence of a state

of mind on the part of the juror, in reference to the action,
or to either party, which satisfies the court, in the exercise
)

of a sound discretion, that the juror cannot try the issue impartially and without prejudice to the substantial rights of the
party challenging.

A challenge for actual bias may be taken for
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the cause mentioned in this paragraph, but on the trial of such
challenge, although it should appear that the juror challenged
has formed or expressed an opinion upon the merits of the cause
from what the juror may have heard or read, such opinion shall
not of itself be sufficient to sustain the challenge, but the
court must be satisfied, from all the circumstances, that the
juror cannot disregard such opinion and try the issue impartially.
D. ( 2)

Peremptory cha 11 enges; number.

A peremptory cha 1-

1enge is an objection to a juror for which no reason need be
given, but upon which the court shall exclude such juror.

Either

party shall be entitled to three peremptory challenges, and no
more.

Where there are multiple parties plaintiff or defendant in

the case or where cases have been consolidated for trial, the
parties plaintiff or defendant must join in the challenge and are
limited to a total of three peremptory challenges, except the
court, in its discretion and in the interest of justice, may
allow any of the parties, single or multiple, additional peremptory challenges and permit them to be exercised separately or
jointly.
D.(3)

Conduct of peremptory challenges.

After the full

number of jurors have been passed for cause, peremptory challenges shall be conducted as follows:

the plaintiff may challenge

one and then the defendant may challenge one, and so alternating
unti 1 the peremptory challenges sha 11 be exhausted.

After each

challenge, the panel shall be filled and the additional juror
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passed for cause before another peremptory challenge shall be
exercised, and neither party is required to exercise a peremptory
challenge unless the full number of jurors are in the jury oox
at the time.

The refusal to challenge by either party in the

said order of alternation shall not defeat the adverse party of
such adverse party's full number of challenges, and such refusal
by a party to exercise a challenge in proper turn shall conclude
that party as to the jurors once accepted by that party, and if
that party's right of peremptory challenge be not exhausted, that
party's further challenges shall be confined, in that party's
proper turn, to such additional jurors as may be called.

The court

may, for good cause shown, permit a challenge to be taken to any
juror before the jury is completed and sworn, notwithstanding the
juror challenged may have been theretofore accepted, but nothing
in this subsection shall be construed to increase the number of
peremptory challenges allowed.
E.

Oath of jury.

As soon as the number of the jury has

been completed, an oath or affirmation shall be administered to
the jurors, in substance that they and each of them will well and
truly try the matter in issue between the plaintiff and defendant,
and a true verdict give according to the law and evidence as
given them on the trial.
F.

Alternate jurors.

The court may direct that not more

than six jurors in addition to the regular jury be called and
impanelled to sit as alternate jurors.
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)

Alternate jurors in the

order in which they are called shall replace jurors who, prior
to the time the jury retired to consider its verdict, become or
are found to be unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same manner, shall have
the same qualifications, shall be subject to the same examination
and challenges, shall take the same oath, and shall have the same
functions, powers, facilities, and privileges as the regular
jurors.

An alternate juror who does not replace a regular juror

shall be discharged as the jury retires to consider its verdict.
Each side is entitled to one peremptory challenge in addition to
those otherwise allowed by law if one or two alternate jurors are
to be impanelled, two peremptory challenges if three or four
alternate jurors are to be impanelled, and three peremptory challenges if five or six alternate jurors are to be impanelled.
The additional peremptory challenges may be used against an
alternate juror only, and the other peremptory challenges allowed
by law shall not be used against an alternate juror.
COMMENT
Section 57 A. allows a challenge to jury selection procedures and suoersedes ORS 17.115. It is not the common law
chall~nge to the array, out is a specific method of insisting upon
compI·iance with jury selection procedures before trial. It was
taken from Section 12 of the Uniform Jury Selection Act. The
procedure is limited to questioning validity of jury selection
methods. Any defect must be ''substantial", and the court can
refuse to stay proceedings when only a technical defect is involved.
Section 57 B. comes from ORS 17.110.
The first sentence of section 57 C. comes from ORS 17.160.
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The second sentence is new but is intended to retain existing
practice; that is, the parties' existing right to conduct voir
dire remains the same.
Section 57 D. combines the grounds for challenge for
cause set forth in ORS 17.125 through 17.150. Reference to
general and particular causes of challenge and actual and
implied bias are eliminated as archaic and unnecessary. The
order of challenges in ORS 17.165 is eliminated. The Council
intended to retain the same grounds for challenge for cause
existing in ORS. The elaborate provisions relating to trials
of challenges for cause of ORS 17.170 through 17.180 are eliminated and the determination of facts upon a challenge for cause
is left to the discretion of the court.
Section 57 0.(2) is based on ORS 17.120 and 17.155 and
clarifies the number and exercise of peremptory challenges in
multiple party situations. The procedure for conduct of peremptory challenges in 57 D.(3) is the same as in ORS 17.160. Note,
the number of peremptory challenges in district court is governed
by ORS 41.190.
Section 57 E. is based on ORS 17.185.
(

\

Section 57 F. clarifies the procedure of ORS 17.190
relating to alternate jurors.

)
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