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M)TICX'J FDR A DIRECTED VERDICT AND FOR .JUDCMNI'
NOIWITHSI'.ANDlliG lliE VERDICT

A.

1-btion for directed verdict; men nade; effect.

Any party nay nove

for a directed verdict at the close of the evidence offered by an opponent or
at the close of all the evidence.

A party who IIDves for a directed verdict at

the close of t.11e evidence offered by an opponent nay offer evidence in the
event d1at the IIDtion is not granted, without having reserved the right so to
do and to .the sarre extent as if the IIDtion had not been nade.

A IIDtion for a

directed verdict mi.ch is not granted is not a waiver 0£ trial by jury even
though all parties to the action l1ave rroved for directed verdicts .
a directed verdict sl:1all state the specific grmmds therefor.
\

!

A rrotion for

The order of the

court granting a nntion for a directed verdict is effective without any assent of
the jury.
B.

Judgment notwithstanding the verdict.

B. (1)

Grmm.ds.

When a IIDtion for a directed verdict which should have been

granted bas been refused and a verdict is rendered against the applicant, the
court may, on rrotion, render a judgrrent notwithstanding the verdict, or set
aside any judgrrent mi.ch may have been entered and render another judgtll=nt,
as the case nay require.
B. (2)

Reserving ruling on directed verdict IIDtion.

In any case mere,

in the opinion of the court, a nntion for a directed verdict ought to be
granted, it nay nevertheless, at the request of the adverse party, subrrd.t the
case to the jury with lµe· to the IIDving party to rrove for judgi-ent in his
; <{
favor if the verdict is ot£erwise than as w:mld have been directed.
B. (3)

Alternative IIDtion for n=w trial.

A rrotion in the alternative

for a new trial nay be joined with a IIDtion for judgrrent notwithstanding b1e
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verdict, and unless so joined shall, in the event that a notion for judgrrent
notwithstanding d1e verdict is filed, be deerred waived.

'When bot.1-i TIDtions

are filed, the notion for judgnent notwithstanding the verdict shall have
precedence over the ITDtion for a new trial, and if granted the court shall,
nevertheless, rule on the notion for a new trial and assign such reasons
therefor as w:mld apply had the ITDtion for judgnent notwithstanding the
verdict been denied, and shall IIEke and file an order in accordance with
said ruling.
B. (4)

T:irre for ITDtion and ruling.

A ITDtion for judgrrent notwith-

standing the verdict shall be filed within ten (10) days after the filing
of the judgrrent
ffi:lY allOW".

sougµt to be set aside, or such further tine as the court

The notion shall be heard and detennined by the court within

55 days of the tine of die . entry of the judgrrent, and mt thereafter, and
if not so heard and deternri.ned within said tine, the rrotion shall conclusively
be deerreddenied.
B. (5)

Duties of tl1e clerk.

The clerk shall, on the date an order

ffi:lde pursuant to this section is entered or on the date a ITDtion is deerred
denied pursuant to subsection (4) of this section, vbichever is earlier,
mail a copy of the order and notice of the date of entry of the order or
denial of the ITDtion to each party mo is not in default for failure to
appear.

(ft

T'ne clerk also shall make a note in the docket of the muling.
B. (6)

Motion for new trial after judgrrent notwithstanding the verdict.

The party vhose verdict has been set aside on notion for judgrrent notwithstanding the verdict ffi:lyserve_a TIDtion for a new trial pursuant to Rule 63 not
later than 10 days after entry of the judgrrent notwithstanding the verdict.
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COMMENT:
Section KX 61 A is based upon Federal Rule 50(a). These rules
eliminate the device of nonsuit completely. The propermotion to
K test sufficiency of the evidence ENKHXHKXKHRXKiNsRx0fxxkexpiaiRxiffsx
in a jury case, Kfils:H at the close of the plaintiffs case or any other
time before submission to the jury,is for directed verdict. The major
change from the nonsuit practice is that a directed verdict at the
close of the plaintiffs case would be a dismissal with prejudice whereas
the nonsuit was not. For a dismissal in a non jury case under rule
f;' ~
54 the judge may diredt that dismissal be without p r e j u d i c e . ~
judge feels that MHKXXID§.~HXXXHXX a plaintiff should be given
a chance to refile when the evidence presented by the plaintiff was
insufficient, the trial judge can grant the plaintiff leave to
take a dismissal without prejudice under rule 54 A instead of
directing a verdict.
Section Bis based upon ORS 18.140. The reference to failure to
state a cause of action in a pleading as aground for judgement NOV was
eliminated as unnecessary and inconsistant with the pleading rules.
Subsection B (6) K0mesxfx0mxxkex is based upon Federal rule50(c)(2)
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FDR A DIRECIED Vt'RPICT .AND FDR JUDG1ENT
NOJ.WITHSI'ANDWG nIB VERDICT

i"btion· fur directed verdict; .men nade;· effect~

!my party

fur a directed verdict at the close of the evidence offered

by . an opponent or at the close of all the

idence.

A party mo

"

IIDves for a directed verdict at the clsoe of the evidence offered by
an opponent nay offer evidence in
granted, without having reserved the right so to <b and to the sane
extent as if the IIDtion had not been rrade.

A IIDtion for a directed

yerdict mich is rot granted is not a waiver of trial by jury even.
though all parties to the action have IIDved for directed verdicts. · A
notion fur a directed verdict shall state the specific grounds therefor.
The order of the court grant:ing a IIDtion fur a directed verdict is

effective without any assent of the jury.
B.

Jud.f?t!EI1t notwithstanding the verdict.

B. (1)

Grnmds.

When a notion. for a directed verdict mich

should have been granted has been refused and a verdict is rendered
against the applicant, the court nay, en notion, render a judgm:mt
notwithstancting the verdict, or set aside any judgJrent vhich nay have
been entered and render another judgµent, as the case nay require .
B. (2)

Reserving ruling en di:r.=cted verdict notion.

In any

case mere, in the opinion of the court, a notion for a directed
verdict

ougp.t

to be granted, it nay nevertheless, at the request of

the adverse party, submit the case to the jury with leave to the
1
_.;

rroving party to nnve for judgJrent in his favor if the verdict is
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otherwise than as IDuld have been di,rected.
B. (3)

Altemati~

notion for ·new trial.

A notion in the

alternative for a new trial m1y be joined with a IIDtion for jud.g}IEnt
notwithstanding the verdict, and mless so joined shall, in the event
that a IIOtion for judg}J8lt notwithstanding the verdict is filed, be
deerred waived.

W1.en both notions are filed, the IIOtion for judgrrent

notwithstanding the verdict shall have preceamce over the IIDtion for
a new trial , and if granted the court shall, nevertheless , rule on

the- IIDtion for a new trial and assig-i such reasons therefor as IDuld
apply had the IIOtion for judgrrent notwithstanding the verdict been
denied, and shall nake and file an order in accordance with said
ruling.
. B. (4)

Tine for IIDtion and ruling.

A IIDtion for judgrrent

notwithstanding the verdict shall be filed within ten (10) days after
the filing of the judgrrent sought to be set aside, or such further
. t:irre as the court nay allow.

The notion shall be heard and 0=te1."1Ilined

by the court within 55 days of the tine of the entry of the judgrrent, and
not thereafter, and if not so heard and retenni.ned within said tm, the
nntion shall conclusively be reened ren.i.ed.
B. (5)

Duties of the cleric

The clerk shall, on the date an

order m1de pursuant to this section is entered or m the date a notion
is reened renied pursuant to subsection (4) of this section, whichever is earlier, nail a copy of the order and notice of the date of
entry of the order or amial of the notion to each party who is not
in 0=fault for failure to appear.

The clerk also shall nake a note

in the cbcket of the nailing.
' .,

I
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B. (6)

Y.otion for new trial after judgm.nt rom.thst~ing the

verdict. · The party whose verdict has been set aside oo. TIDtion for
judgrent rotw:i.thstanding the verdict nay seve a TIDtion for a new
trial pursuant to Rule

';J'not later than 10 days after entry of the

judgpErlt rotwithstanding the verdict.

BACKGROUND IDrE

18.240,

ORS sections superseded:

'

Section 61 A. is based upon Federal Rule 50(a). These rules
eliminate the device of nonsuit conpletely. The proper notion to
test sufficiency of the evidence in a jury case, at the close of the
plaintiff's case, or any other ti.rre before submission to the jury,
is for directed verdict. The najor change from the nonsuit practice
J ,.;-(l.. I
is that a directed -verdict at the close of the plaintiff's case
a.
'M:Juld be a dismissal with prejudice, whereas the ronsuit was
For a dismissal in a non-jury case tnder Rule 54, the · ge nay direct
that dismissal be without prejudice . In ·
case, if a judge
feels that a plaintiff should be given a chance to refile men the
evidence presented by d.1.e plaintiff was insufficient , the trial judge
can grant the plaintiff leave to take a dismi.ssal without prejudice ~
t.m.der Rule 54 A. ins tead of directing a -verdict. ()'(c.,, ,_t . J..~v ~ '-~ ~(
1

~I

• /

.-. vw.P. ,

Secti~ is based upon ORS 18 .140. The reference to failure
to state a cause of action in a pleading as a grnmd for judg;:rent r¥:JJ
was eliminated as umecessry and inconsistent with the pleading rules.
Subsection B.(6) is based upon Federal Rule 50(c)(2).
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RULE 61
VERDICTS, C&:IBRAL AHD SPECIAL

A.

General verdict.

A general verdict is that by ~ch

P ts

tte jury pronounces generally upon all or any of the issues either

{) e,"f b h ~-o

in favor of the plaintiff or defendant.

t...,_,

B.

,.1....R--

61
t/-iJ,J!.>

Special "'l.erdict.

The court rny require a jury to

return cnly a special ""1.erdict in the form of a special written
finding upon each issue of fact.

In that event the court rny

submit to the jury written questions susceptible of categorical
or other brief answer or my submi. t written form3 of the several
special findings mich mi.gpt properly be mde mder the pleadings
and evidence; or it my use such other TIEthod of submitting the
issues and requiring the written findings thereon as it deens
rrost appropriate.

Tne court shall give to b."le jury such explana-

tion and instruction concerning the natter thus submitted as my

1:e necessary to enable the jury to rrake its findings upon each
issue.

If in so cbing the court anits any issue of fact raised

by the pleadings or by the evidence, each party waives the right

to a trial by jury of the issue so anitted unless before the
, jury retires such party clemmds its submission to the jury.

As

to an issue omi..tted without such derrand the court my rrake a
finding; or, if it fails to cb so, it shall be deened to have
.mde a finding in accord with the judgrrent on tl-ie special verdict.
C.

General ""1.erdict accorrpanied by answer to interrogatories.

The court my submit to the jury, together wit.½. appropriate fo:rms

fur a general 'verdict, written interrogatories upon one or rrore
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issues of fact the decision of mich is necessary to a \erdicto

()

The court shall gi.ve such explanation or instruction as my be

recessary to enable the jury ooth to rmk.e answers to the interrogatories and to render a general \erdict, and the court shall
direct the jury ooth to nl:lke written answers and to render a
general verdict.

When the general \erdict and the answers are

hanmnious, the appropriate ju.dgnnent upon the \erdict and the
answers shall be entered.

\.hen the answers are consistent with

each other but one or nnre is inconsistent with the general

\erdict, ju.dgµent my be entered in accordance with the answers ,
mtwithstand.ing the general verdict, or the court ffi:I.Y return the
jury for further consideration of its answers and verdict or rray
order a new trial.

When the answers are inconsistent with each

other and one or rrore is likewise inconsistent with the general
\erdict, ju.dg;:rent shall mt be entered, but ·tile court shall
return the jury for further consideration of its answers and

\erdict or shall order a rew trial.

In an action

D.

the plaintiff,
value

answer claim3

t defendant is
tine assess
damages, if any are clairred in the corrplaint or answer,
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C

w:ri.ch the prevailing party bas sustained by reason of t.1-ie detention

or taking and withholding of such property.
E.

Assessnrnt of aunrnt of recovery

o1

vJh.en a -.erdict

is fornd for the plaintiff in an action for recovery of noney,

or for the defendant

men

a counterclaim for the recovery of

rroney is established 1::eyond the arrount of the plaintiff's
claim as established, t."'-ie jury shall also assess the arrount of

reco-.ery; t.½ey nay also, rnder the direction of the court,
assess the arrornt of the recovery w.1en the court gives judgrrent
for the plaintiff on the answer.
BACKGROUID

rum

ORS sections superseded:

17.405, 170410, 17.415, 170420,

17 A25.
cnvMENT

Sections 61 Bo and 61 Co are based upon Federal Rule 49 (a)
and (b). Section 61 D. is based upon ORS 17 0410, and Section 61 Eo
is based upon ORS 17. 425 .
RULE

62

fJ ~ ')

FINDINGS OF FACT

A.

Hecessity.

~(-;)

wbenever any party appearing in a civil

action or proceeding tried by the court so d:::mands prior
to the corrrrence!IEilt of t1e trial, the court shall :rrake special

findings of fact, and shall state separately its conclusions of law
thereon.

In the absence of such a demand for special findings , t.'i-ie

court nay Ill:3ke either general or special findings.

If an opinion or

rrerrorandum of decision is filed, it ·will be sufficient if the

findings of fact or conclusions of law appear therein.
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M:>TION FORA DIRECTED VERDICT AND FOR JUDGMENT
NO'.IWTI'HSrANDING 'IEE VERDICT
A.

l-btion for directed. verdict; men t.il:l.de; ·effect.

kly- party

may nrive for a directed verdict at the close of the evidence offe.red

by an opponent or at the close of all the evidence.

A party vno

no-ves for a directed verdict at the close of the evidence offe:r;ed by
an opponent IIRY offer evidence in the event that the notion is not
granted, without having reserved the right so to cb and to the sarre ·
extent as if the IIDtion had not been IIRde..

A notion for a directed

-verdict vnich is rot granted is not a wai-ver of trial by jury even
tholl@). all parties to the action ha.-ve noved for directed verdicts.

A

m::>tion for a directed verdict shall state the specific .grounds therefor.
The order of the court granting a notion for a directed verdict is
effective without any assent of the jury.
B.

Judgm:.nt rotwithstancling the verdict.

B. (1)

Grounds .

When a notion for a directed verdict. mi.ch

should ha-ve been granted has been refused and a -verdict is rende.red
against the applicant, the court tray, on notion, render a judgm:nt
notwithstanding the verdict, or set aside any judgnent w:ri.ch tray have
been entered and render another jud@TElt, as the case nay require.
B. (2)

Reserving ruling on directed verdict notion.

In any

case mere, in the opinion of the court, a notion for a directed
verdict ought to be gr-anted, it IIRy nevertheless, at the request of
the adverse party, submi..t the case to the jury with leave to the
m::>ving party to nove for judgnent in bis favor if the verdict is
. -·l
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otherwise than as IDuld have been di,rected.

/~

B. (3) ·Alternative mticiri ·for ·new ·trial.

A IIDtion in the

altemative for a new trial may be joined with a IIDtion for j11dgpent
notwithstanding the verdict, and unless so joined shall, in the event
that a IIDtion for judg:rent notwi thstand:ing the verdict is filed, be
deened waived.

vl1en both IIDtions are filed, the IIDtion for judgtIEnt

notwithstanding the verdict shall have precedence over the IIDtion for
a new trial, and if granted the court shall, nevertheless, rule on
the IIDtion for a new trial and assign such reasons therefor as IDuld
apply had the IIDtion for judgn:ent notwithstanding the verdict been
denied, and shall nake and file an order in accordance with said
ruling.
B. (4)

T:i.ne for IIDtion and ruling.

A IIDtion for judgmant

notwithstanding the verdict shall be filed within ten (10) days after
the filing of tl-ie jud~t sought to be set aside, or such further

tine as the court may allow.

'Ille IIDtion shall be heard and detenni.ned

by the court within 55 days of the tine of the entry of the j-ud.gient, and
not thereafter, and if not so heard and detenni.ned within said tine, the
nntion shall conclusively be deerred dmied.
B. (5)

Duties of the clerk.

'Ille cle:t:k shall, on the date an

order made pursuant to this section is entered or en the date a IIDtion
is deerred dmied pursuant to subsection (4) of this section, vtuchever is earlier, mail a copy of the order and notice of the date of
entry of the order or denial of the notion to each party who is not
in default for failure to appear.
)

The clerk also shall -nake a note

in the docket of the mailing.
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B. (6)
verdict.

Motion for new trial after judgpent mtwithstanding the

The party mose \erdict has reen set aside on IIDtion for

judgDEI1t mtwithstanding the verdict nay seve a notion for a new
trial pursuant to Rule 64 not later than 10 days after entry of the
judgDEI1t mtwithstanding the verdict.

BACKGROlND ID'IE
ORS sections superseded:

18.140, 18.230, 18.240, 18.250, 18.140.

CCM1ENT

( )

Section 61 A. is based upon Federal Rule 50 (a) . These rules
elimi..nate the device of ronsuit conpletely. The proper IIDtion to
test sufficiency of the evidence in a jury case, at the close of the
plaintiff's case , or any other tine before submission to the jury,
is for directed verdict. The major change from the nonsuit practice
is that a directed verdict at the close of the plaintiff's case
would be a dismissal with prejudice, mereas the ronsuit was not.
For a dismissal in a mn-jury case under Rule 54, the judge may direct
that dismissal be without prejudice. In a jury case, if a judge
feels that a plaintiff should be given a chance to refile men the
evidence presented by the plaintiff was insufficient, the trial judge
can gr-ant the plaintiff leave to take a dismi.ssal without prejudice
under Rule 54 A. instead of directing a verdict. ORS 18.240 was eliminated.
Section 61 B. is based upon ORS 18.140. The reference to failure
to state a cause of action in a pleading as a ground -for judgrrent NOV
was eliminated as unnecessry and inconsistent with the pleading rules.
Subsection B.(6) is based upon Federal Rule 50(c)(2).
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RI.LE 61
VERDICTS, lliNERAL Al."10 SPECIAL

A.

General verdict.

A general verdict is that by v.hl.ch

the jury pronounces generally upon all or any of the issues either

in favor of the. plaintiff or defendant.
B.

Special "'.erdict.

The court my require a jury to

return cnly a special "'.erdict in the form of a special written
finding upon each issue of fact.

In that event the court IIE.y

St:bmi.t to the jury written questions susceptible of categorical
or other brief answer or n:ay submi.t written fonIB of the several
special findings mich mi.ght properly be mde mder the pleadings
and evidence; or it nay me such other irethod of submitting the

issues and requiring the written findings thereon as it
nost appropriate.

(

deem;

The court shall give to the jury such explana-

tion and instruction conceming the mtter thus submitted as my
be necessary to enable the jury to mike its findings upon each

issue.

If in so doing the court omi.ts any issue of fact raised

by the pleadings or by the evidence, each party waives the right

to a trial by jury of the issue so omi. tted tnless before the

jury retires such party demmds its submission to the jury.

As

to an issue omi.tted without such demsnd the court IIE.y make a

finding; or, if it fails to do so, it shall be deenEd to have
mde a finding in accord with the judgnent on the special verdict.
C.

Ge:leral "'.erdict accorrpanied by answer to interrogatories.

The court my submi.t to the jury, together wit.t-i appropriate fo:rIIE

:fbr a general "'.erdict, written interrogatories upon one or nore
(

'<J

.

-163-
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issues of fact the decision of mich is necessary to a verdict.
'Jhe rourt shall give such explanaticn or :instruction as nay be

recessary to en::ilile the jury ooth to n:ake answers to the interrogatories and to render a general i;:erdict, and the com.-t shall
direct the jury ooth to !mke written answers and to render a
general verdict.

When the general verdict and the answers are

harnnnious, the appropriate judgnnent upon the verdict and the
answers shall be entered.

~

the answers are consistent with

each other but one or IID:re is inconsistent with the general

verdict, judgn:ent nay be entered in accordance with the answers,
mtwithstanding the general i;:erdict, or the rourt n:ay return the
jtn:y for further consideration of its answers and verdict or n:ay
order a new trial.

When the answers are inconsistent with each

(
other and one or nnre is likewise inconsistent with the general
verdict, judgrn:nt shall not be entered, but the rom.-t shall
return the jury for :further consideration of its answers and
verdict or shall order a new trial.
D.

Action for specific personal property.

In an action

for the :recovery of specific personal property, if t:i.1i.e property
has not been delii;:e:red to the plaintiff, or the defendant by

answer clains a return thereof, the jury shall assess the value
of the property, i f their i.erdict is in fawr of the plaintiff,
or i f they find :in favor of the defendant, and that defendant is
entitled to a :retum thereof, and nay at the sane tine as~ess
the damages, if any are clai.n:ed :in the ronplaint or answer,

. - 164-

Yiu.ch the prevailing party has sustained by reason of the detention

or taking and withholding of such property.
E.

AssesSIIEnt of aunmt ·of recovery.

When a i..erdict

is found for the plaintiff in an action for recovery of noney,

or for the defendant men a counterclaim for the recovery of
IIOney

is established 1::eyond the anount of the plaintiff's

claim as established, ti."-le jury shall also assess the aIIDUnt of

recoi..ery; they TJHJ also , mder the direction of the court,
assess the anount of the recovery vm.en the court gives judgtIEnt
for the plaintiff on the answer.
BACKG80lND lUIE

ORS sections superseded:

17.405, 17.410, 17.415, 17.420,

17.425.
CIJ.vMENT

Sections 61 B. and 61 C. are based upon Federal Rule 49 (a)
and (b). Section 61 D. is based upon ORS 17.410, and Section 61 E.
is based upon ORS 17. 425 .
RULE 62

FINDINGS OF FACT

A.

Necessity.

whenever any party appearing in a civil

action or proceeding tried by the court so demands prior
to the COIIIlEDCeIIEnt of ti1.e trial, the court shall n:ake special

findings of fact, and shall state separately its conclusions of law
ti:lereon.

In the absence of such a demmd for special findings, the

court nay make either g:meral or special findings.

If an opinion or

!lElIDrandum of decision is filed, it will be sufficient if the
findings of fact or conclusions of law appear therein.
-165-
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RULE 61
VERDICTS, GENERAL AND SPECIAL
A.

General verdict.

A.(l)

A general verdict is that by which the jury pro-

nounces generally upon all or any of the issues either in favor
of the plaintiff or defendant.
A.(2)

When a general verdict is found in favor of a

party asserting a claim for the recovery of money, the jury
shall also assess the amount of recovery.

A specific designation

by a jury that no amount of recovery shall be had complies with
this subsection.
B.

Special verdict.

The court may require a jury to

return only a special verdict in the form of a special written
finding upon each issue of fact.

In that event the court may

submit to the jury written questions susceptible of categorical
or other brief answer or may submit written forms of the several
special findings which might properly be made under the pleadings
and evidenc~ or it may use such other method of submitting the
issues and requiring the written findings thereon as it deems
most appropriate.

The court shall give to the jury such explana-

tion and instruction concerning the matter thus submitted a~ may
be necessary to enable the jury to make its findings upon each
issue.

If in so doing the court omits any issue of fact raised

by the pleadings or by the evidence, each party waives the right
to a trial by jury of the issue so omitted unless before the jury
J
\

- J!2 -

retires such party demands its submission to th.e jury.

As to an

issue omitted without such demand, the court may mak.e a finding;
or, if it fails to do so, it shall be deemed to have made a finding in accord with the judgment on the special verdict.
C.
tories.

General verdict accompanied by answer to interroga-

The court may submit to the jury, together with appropriate

forms for a general verdict, written interrogatories upon one or
more issues of fact the decision of which is necessary to a verdict.
The court shall give such explanation or instruction as may be
necessary to enable the jury both to make answers to the interrogatories and to render a general verdict, and the court shall direct
the jury both to make written answers and to render a general
verdict.

When the general verdict and the answers are harmonious,

the appropriate judgment upon the verdict and the answers shall
be entered.

When the answers are consistent with each other but

one or more is inconsistent with the g~neral verdict, judgment
may be entered in accordance with the answers, notwithstanding
the general verdict, or the court may return the jury for further
consideration of its answers and verdict or may order a new trial.
When the answers are inconsistent with each other and one or more
is likewise inconsistent with the general verdict, judgment shall
not be entered, but the court shall return the jury for further
consideration of its answers and verdict or shall order a new trial.
D.

Assessment of amount of recovery

- ir" /-:.;.;

In an action for

the recovery of specific personal property where any party who
alleges a right to possession of such property is not in
possession at the time of trial, in addition to any general
verdict or other special verdict, the court shall require the
jury to return a special verdict in the form of a special
written finding on the issue of the right to possession of any
parties alleging a right to possession and assessment of the
value of the property.
COMMENT
Section 61 A. combines the definition of general
verdict in ORS 17.405 with a redraft of ORS 17.425. The language
of ORS 17.425 is very confusing, and subsection 61 A.(2) preserves the essential procedure. The last sentence of 61 A~(2)
allows a jury properly to return a verdict in favor of a plain-,
tiff asserting a right to recover damages in the amount of zero
damages~ See Fischer v. Howard, 201 Or 426 (1954).
11

(
''

and (b).

Sections 61 B. and C. are based upon Federal Rule 49(a)
Section 61 D. is based upon ORS 17.410.
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RULE 61
VERDICTS, GENERAL AND SPECIAL
A.

General verdict.

A.(1)

A general verdict is that by which the jury pro-

nounces generally upon all or any of the issues either in favor
of the plaintiff or defendant.
A.(2)

When a general verdict is found in favor of a

party asserting a claim for the recovery of money, the jury
shall also assess the amount of recovery.

A specific designation

by a jury that no amount of recovery shall be had complies with
)

this subsection.
B.

Special verdict.

The court may require a jury to

return only a special verdict in the form of a special written
finding upon each issue of fact.

In that event the court may

submit to the jury written questions susceptible of categorical
or other brief answer or may submit written forms of the several
l

/

special findings which might properly be made under the pleadings
and evidence; or it may use such other method of submitting the
issues and requiring the written findings thereon as it deems
)

most appropriate.

The court shall give to the jury such explana-

tion and instruction concerning the matter thus submitted as may
be necessary to enable the jury to make its findings upon each
)

issue.

If in so doing the court omits any issue of fact raised

by the pleadings or by the evidence, each party waives the right
to a trial by jury of the issue so omitted unless before the jury
)
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retires such party demands itssubmission to the jury.

As to an

issue omftted without such demand, the court may make a finding;
or, if it fails to do so, it shall be deemed to have made a find1:ng in accord with the judgment on the special verdict.
C.
tories.

General verdict accompanied by answer to interroga-

The court may submit to the jury, together with appropriate

forms for a general verdict, written interrogatories upon one or
more issues of fact the decision of which is necessary to a verdict.
The court shall give such explanation or instruction as may be
necessary to enable the jury both to make answers to the interrogatories and to render a general verdict, and the court shall direct
the jury both to make written answers and to render a general
verdict.

When the general verdict and the answers are harmonious,

the appropriate judgment upon the verdict and the answers shall
be entered.

When the answers are consistent with each other but

one or more is inconsistent with the general verdict, judgment
may be entered in accordance with the answers, notwithstanding
the general verdict, or the court may return the jury for further
consideration of its answers and verdict or may order a new trial.
When the answers are inconsistent with each other and one or more
is likewise inconsistent with the general verdict, judgment shall
not be entered, but the court shall return the jury for further
consideration of its answers and verdict or shall order a new trial.
D.

Action for specific personal property.
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In an action for

the recovery of specific personal property, where any party who
alleges a right to possession of such property is not in
possession at the time of trial, in addition to any general
verdict or other special verdict, the court shall require the
jury to return a special verdict in the form of (1) a special
written finding on the issue of the right to possession of any
party alleging a right to possession, and (2) an assessment of
the value of the property.
COMMENT
Section 61 A. combines the definition of general verdict
in ORS 17.405 with a redraft of ORS 17.425. The language of
ORS 17.425 is very confusing, and subsection. 61 A.(2) preserves
the essential procedure. The last sentence of 61 A.(2) allows a
jury properly to return a verdict in favor of a plaintiff
asserting a right to recover damages in the amount of 11 zero 11
damages. See Fischer v. Howard, 201 Or 426 (1954).
Sections 61 B. and C. are based upon Federal Rule 49(a)
and (b) and replace ORS 17.415 and 17.420. Section 61 D. is
based upon ORS 17.410. For a special provision relating to a
verdict in an action to recover real property, see ORS 105.025.

- 189 -

