SUMMARY OF AMENDMENTS TO RULES 1- 64 (EXCEPT 32 )
AND
NEW RULES 65-66

Fredric R. Merri l l

Amendments
Several of the amendments are purely technical. There were
a few minor drafting errors i n original Rules 1-64. Chanqes in the
rules, made by the legislature in 1979 Oregon Laws Chapter 284,
resulted in some erroneous internal cross references. Amendments
in this category are the amendments to Rule 4 M., 9, 10 C., 21 F.,
26 A. , 36 B. (3) , 46 A. ( 2) , 46 D. , 60.
The remaining amendments make a few changes in the extsting
rules. Most of the amendments were made in response to requests
for revisions received by the Council from practicing attorneys
and trial judges.
Some of the most extensive changes are in Rule 7. Rule
7 D.(2)(c) relating to office service is amended to allow that a
copy of the summons and complaint may be sent to defendant's place
of business after leaving at the office; the present rule requires
that mailing be to defendant's home. Rule 7 D.(2)(d) is amended to
clarify when service by mail is complete. The present rule requires that the mail be delivered or acceptance refused and is not
clear as to completion date when people at the address claim the
defendant is not there. The amendment sets the completion date at
a fixed time after mailing. The amendments to Rule 7 D.(3)(b) conform to subparagraphs 7 D. (3)(e) and 7 D.(3)(f), which provide a
method of service upon general partnerships and unincorporated
associations. This, in turn, is required by changes in the rules
allowing actions .to be instituted against partnerships and unincorporated associations in their own names (see discussion relating to
Rule 26 B. ). Rule 7 D. (3)(g) is new and provides a form of agency
service for actions against foreign steampship carriers and charterers. This was developed in cooperation with the Admiralty Section
of the Oregon State Bar. Rule 7 D.(6)(g) is repealed because it
conflicts with subsection 7 0.(2).
The Council has also submitted a statutory amendment of
Rule 7 (pp. 147-148). This would change Rule 7 D.(4)(a) relating
to service of summons in motor vehicle accident cases. The amendment would again require that summons be served upon the Department
of Motor Vehicles, as well as mailed, in motor vehicle accident
cases. The reason for the change was not because there was any
actual need for service in the state, but to provide a practical
method of keeping a record of service. With service on the OMV, the
defendant's insurer can be sure that no suit has been instituted in
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the limitations period by checking DMV records . Without this record,
the insurance company is never absolutely sure summons has not been
mailed to the insured who has neglected to inform the insurance
company. The reason this is submitted as a statute is that it
required the DMV to accept and keep records of service. The Council
was not absolutely sure this was included in its rulemaking authority. The burden on the DMV should be far less than the pre-rule
procedure because the plaintiff, not the DMV, is responsible for the
mailing. A copy of the provision was sent to the OMV for comment,
but no response was received.
The language added to Rule 22 A. is probably implicit in
Rule 22 but was explicitly provided by ORS 18.100. Since that ORS
section was superseded, the language (taken from Federal Rule l3(c ))
was added to Rule 22. There are some old Oregon cases limiting
counterclaims to diminishing or defeating a recovery sought by the
opponent.
The prov1s1ons in existing 23 D. and E. were taken from prior
ORS sections and are designed to avoid two dangerous and archaic
procedural traps:
(1) Waiver of rights by pleading over in compliance with a
court order upon a pretrial motion, and
(2) Loss of objection or defense by failing to reassert such
objection or defense to an amended pleading, where such defense is
asserted to an original pleading and overruled, and the original
pleading is replaced by an amended pleading.
The existing rules do not clearly cover a third separate
problem, which is loss of objection or defense by pleading over after
a motion raising such objection or defense is denied.
Since all of the above problems relate to the effect of proceeding after motion or amendment, not just amendment procedure, a
separate new Rule 25 with language clarifications and embodying all
three rules was developed.
Rule 26 B. allows general partnerships and unincorporated
associations to be sued in their own names. The Council feels this
is the best solution to the procedural question of how to subject a
partnership or association to a judgment that binds partnership or
association assets. See Rule 67 E. The existing Oregon procedure
requires suit against all partners or members of the association
before a judgment binding entity assets is possible. The "Joint
Debtor Statute", ORS 18.135, allows suit with a judgment binding
entity assets even where all partners or members are not served,
provided all partners and members are named as arties. The result
wit a large partnership sue as a national accounting firm) or
association, which could have thousands of members, is a confusing
and unwieldy procedure . The entity approach does not change the
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substantive law relating to partnerships and associations but merely
allows the court to treat them as they are generally treated in the
business area. Plafntiffs seeking individual judgments against
individual partners and association members would simply join those
partners or members as individual defendants under the existing
liberal joinder rules.
Rule 39 F. is amended to change the procedure for submission
to and approval of a deposition by a witness.
Th~ existing rule
requires an affirmative waiver by the parties and witness; the amend ment requires an affirmative request for submission to the witness
or this procedure is waived.
Existing Rule 52, taken from a prior ORS section, was not clear
whether the court in granting a continuance had to require terms and
if those terms could include payment of costs other than statutory
costs under ORS 20.110. This ambiguity was picked up in Spaulding
v. McCaige, 47 Or. App. 129 (1980). As suggested in that case, the
Council superseded ORS 20.110 and clarified Rule 52.
The amendments to Rule 54 E. have three results for the offer
of compromise procedure: (1) the offer must be made more than three
days before trial; (2) the offer may be for the principal claims in
the suit only, with costs, disbursements, and attorney fees to be
decided by the court; and (3) if the offer is declined and a higher
judgment secured, the claiming party not only loses costs, but disbursements, and attorney fees from the time of the offer.
The amendment to Rule 55 D. (1) provides for a method of service
of a subpoena when it is directed to an organization and requires the
organization to produce a witness with knowledge. This was omitted
in the original rules. The change to Rule 55 F.(2) clarifies that
the limitation of depositions to residence of the witness only
applies to non-party witnesses required to appear by subpoena.
Finally, the changes to Rules 63 D. and E. and 64 F. and G.
are necessary to conform to changes in judgment procedure in Rule 70
and would be better considered in relation to Rule 70 .
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NEW RULES 65-66
The first two new rules pick up some aspects of trial procedure
prior to judgment not covered by the original rules.
Rule 65 replaces the existing ORS sections in Chapter 17. The
rule clarifies the availability of the reference procedure. Reference
remains generally available with the consent of the parties . Reference
upon motion remains available only in non-jury cases, but could be used
in any non-jury case. The existing ORS 17.775 set up some rather confusing categories of cases where reference could be used, and the
only one actually used refers to complicated account cases. The rule
requires that reference not be generally available,but only upon a
finding of exceptional circumstances. The language, adapted from the
federal rule, would prohibit a trial judge from routinely referring
cases to avoid deciding the case, or because of a crowded docket.
See LaBuy v. Howes Leather Co., 352 U.S. 249 (1957), where the United
States Supreme Court restrictively interpreted the availability of the
procedure.
The procedural aspects of the reference are covered in more
detail. The rule has a number of aspects designed to avoid the chief
danger of reference, which is delay. There are strict time limits on
action by the referee, with appeal to the trial judge to expedite the
procedure.
Rule 66 is almost identical to the procedure provided in existing
ORS Chapter 28. The procedure is little used but does have some utility
in saving costs of pleading, service, and submission of evidence if
the parties can agree. The procedure is not a common law procedure and
without a rule or ORS section would n6t be available. The only important change is in 66 A.(3) allowing the court to draw inferences from
the facts submitted,which may not have been allowed under Chapter 27.
In addition to these rules, it should be noted that one section
of ORS Chapter 17 is being superseded without having a directly equivalent rule. The Council deferred action on ORS 17.003 relating to
demanding a copy of an account until this biennium because of limited
time. After careful consideration, it was decided that the procedure
accomplished nothing not covered by present discovery rules, particularly
Rule 43, and was unnecessary.

SUMMARY OF RULES 67-73

Fredric R. Merrill

Rules 67 through 73 are new and cover various matters relating
to judgments including form, entry, default, and vacation of judgments.
RULE 67
This rule contains the general rules relating to judgments.
The definition of judgment in section A. is the same as existing
ORS 18.010. Section B. is identical to ORS 18.125(1).
Section C. deals with the relationship between the prayer
of the complaint and the judgment. Prior to 1980, whether or not the
judgment could exceed the prayer depended upon the law-equity distribution. Judgments in actions were limited to the prayer; judgments in
suits were not. Since the procedural distinction between law and
equity is abolished, it is necessary to develop a uniform rule. The
rule is the same as existing law. For defaults and cases where money
damages are sought, judgment is limited by the request for relief
in the complaint. (Under ORCP 18 where money damages are sought
the prayer must demand a specific dollar amount.) Rule 67 C.(l)
would allow a default judgment which differs from the prayer in a
case where equitable remedies are sought, if reasonable notice and
opportunity to be heard are given to the party against whom the default judgment is to be entered.
Subsection E.(l ) is new and contains a specific provision
for judgments where a partnership or unincorporated association is
sued as an entity. This conforms to the amendments to Rule 26. Subsection E. (2) is also new and is designed to eliminate some archaic
case law, which suggests that a final judgment of any kind against
one of several responsible parties, where the liability is joint, operates to bar any further proceedings against other parties. The rule
does not affect the substantive nature of the obligation, but eliminates any artificial procedural limits that would prevent proceeding
against less than all parties jointly liable. The question of
necessity of joinder should be considered in terms of necessary or
indispensable parties under ORCP 29.
Section F. of the rule provides a procedure which is the
same as the prior confession of judgment after suit.
ORS 26.01026.040. It differs from ORCP 66; the parties must agree to the
exact judgment to be entered, not just agree to the facts and allow
the court to decide what judgment is appropriate. Section G. was
formerly in the default section but is properly a special type of
final judgment.
11
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RULE 68
Rule 68 is the Council s response to a request by the 1979
Senate Judiciary Committee, the supreme court, and various attorneys, that a uniform method of pleading and proving attorney fees
be developed. Under existing law some claims for attorney fees
must be alleged in the complaint and presented at trial, while
others can be raised after trial. There seems to be no practical
reason for the distinction. The correct procedure is not clear in
many situations. The result is a procedural trap.
1

The Council s approach in Rule 68 is to have all claims for
attorney fees, incident to an action, decided by the judge through
the cost bill procedure. Note, the rule does not control the right
to attorney fees but only the procedure for recovery. There are
separate statutory provisions controlling right to fees.
1

Under this approach, the availability and amount of attorney
fees are not decided at trial but are determined by the judge after
trial. The rule does require the party who intends to seek such
fees to assert a claim in their first pleading. This gives opponent
warning and an opportunity to evaluate the case in light of such
claims . It also gives an opportunity to test such a claim, by
motion, prior to trial. The allegations relating to attorney fees,
however, need not be admitted or denied and do not form a factual
issue to be tried by the jury.
Under subsection C.(l), the above procedure would apply to
any claim for attorney fees as an incident of the action, no matter
what statutory, contractual, or other basis was asserted for such
fees, except partition and dissolution cases. The exceptions are
necessary because of the special nature of the fees claimed in those
cases. The procedure also would not apply if the fees were not incurred in and not incident to the case, but were claimed as damages.
For example, in a suit for malicious prosecution damages may include
costs of defending the prior case.
The costs and disbursements procedure is almost identical
to the existing rule. Because of the merger of l aw and equity, the
rule abandons any rigid definition of availability of costs and
disbursements and allows them to the prevailing party, subject to
court discretion. This was generally the prior rule for suits and
proceedings and is the present rule in most jurisdictions. The rule
does not change the amount of costs and items which are recoverable
as disbursements. The procedure for recovery of costs and disbursements is taken from prior ORS sections. This rule does require
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service of a statement of costs and attorney fees on parties not in
default, as well as a statement of disbursements. In a default
situation, no judgment for attorney fees can be entered without
court approval. No statement of such fee claims is served on the
defaulting party, and there would be no other check on excessive
attorney fee claims.
The time for objections to attorney fees, costs, and disbursements has been increased slightly. 68 C.(4}(b}. Subsection 68 C.(5)
also provides for a stay of judgment when there is objection to
attorney fees, costs, and disbursements. Subsection 68 C.(6) of the
rule is an expansion of ORS 20.050 and is designed to eliminate
multiple recovery of the same costs and disbursements when multiple
judgments are entered against parties jointly liable or there is
more than one final judgment in a single case.
RULE 69
This rule governs all defaults. The entry of a default
judgment by a clerk under section B. is more limited than ORS 18.080(a) .
This can only be done where a sum certain is claimed and when jurisdiction is based upon personal service within the state. The procedure was retained because of limited access to a judge under some
circumstances.
In the entry of default judgments by the court, the requirement of representation of infants and incompetents is new. The
requirement of 10 days' notice for defaults other than failure to
appear is also new. The rule retains the existing language relating
to the necessity of receiving evidence before entry of the default
judgment except: (l) the rule explicitly allows use of affidavits,
and, (2) the confusing statutory requirement for jury trial was
eliminated.
Subsection B.(3) makes explicit reference to the non-military
affidavit required by federal law. Section C. makes clear the rule
applies to all defaults for any form of claim; the existing ORS section is written as if it only applied to responses to complaints .
RULE 70
This rule, together with Rule 67, is designed to clearly
identify final judgments as distinguished from other orders or documents entered in a case. Extremely significant elements of enforceability, appealability, and finality attach to the judgment, arid the
clear identification of this step in the proceedings is extremely
important. The 11 judgment 11 is defined as a separate, plainly
labeled, written document signed by the judge (or clerk in a default
situation). The rul e does allow stipulations or affidavits to
1- 27-81
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support default or stipulated judgments to be included in the judgment document, but avoids confusion between judgments and opinions
or orders for entry of judgment.
Section 70 B. provides that for all purposes a judgment
shall only be effective upon entry by the c1erk; that is, upon
entry of a record of the judgment in the court records. Under the
prior law there was some confusion whether judgments could be for
some purposes effective on filing (delivery to the clerk) or rendi tion (pronouncement or signing). The Council felt that it was
extremely important that a single uniform point be used. Entry
was used because: it generally is the existing effective date, it
is a clear and definite step which is part of an official record,
and notice of entry is required. Note, the existing notice requirement is that of sending copies of the judgment to all parties. This
has presented substantial practical difficulty, and subsection
70 B.(l) only requires notice that a judgment has been entered on
a certain date. This conforms to existing practice in some clerks'
offices. Note, the uniform approach requires changing existing
Rule 63 and Rule 64 references to the commencement of periods in
which to file and rule upon motions for new trial and judgment

N.O.V.

Section 67 C. is new but conforms to generally accepted
practice. Whether the judge wants forms for judgment submitted or
prepares his or her own should be up to the judge.
If the judge
requires submission of proposed judgment forms, the opponents
should have access to such forms and an opportunity to object prior
to entry of judgment.
RULE 71
Thi s rul e expands the existing motion procedure of ORS
18.160 into a comprehensive rule regulating vacation of judgment
upon motion.
Section A. is new and allows a judge to correct an erroneous
judgment record by a nunc pro tune order. The nunc pro tune procedure is current practice in Oregon.
Subsection B.(l) includes the vacation of judgment by motion
for mistake, inadvertence, and excusable neglect, but it adds a
number of other explicit bases for vacation of judgment which
court interpretation has made available under ORS 18.160 or which
should be available by motion. The rule retains the existing
one-year limit, but the limit is satisfied bv filina the motion,
and not when the judge rul es on the motion . - Under ORS 18.160
1- 27-81
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the court could render the motion ineffective by simply not ruling upon the motion .
The rule also retains the existing due
diligence requirement by requiring that in any case the motion be
made within a reasonable time . Subsection B.(l) also explicitly
incorporates the case law requirement that motions based upon mistake, new evidence, or fraud be accompanied by an assertion of a
claim or defense so that vacation would not be a futile act.
Subsection B.(2) addresses the question of the power of
the trial judge to vacate a judgment when an appeal is pending.
The rule conforms to existing law, and during the pendency of the
appeal the trial judge cannot vacate the judgment and frustrate the
appeal. The motion may be filed, however, to await termination
of the appeal. The rule recognizes that there are other ways to
vacate judgments, including an independent action for equitable
relief and invoking the inherent power of the court. (Section C.)
The common law and equitable procedures for attacking judgments
probably did not exist in Ore9on but are explicitly abolished to
avoid confusion. (Section D.)

RULE 72
This rul e basically codifies existing Oregon case law .
There are no existing rules governing stays of enforcement of
judgments but the trial courts have inherent power to enter
such stays pending appeal, if such stay is ordered between judgment and filing of notice of appeal. After notice of appeal, only
the appellate court may stay the judgment. If the trial court
enters an order for stay prior to appeal, this is subject to modi fication by the appellate court. Among other things, this allows
the trial court to enter a judgment enjoining a party but staying
enforcement to avoid irreversible harm until review by the appellate court. The rule does not cover stays by the appellate court
as this i s beyond Council rulemaking power .

RULE 73
This rule retains confession of judgments but in a much
more limited form than prior ORS sections. The Council initially
decided to simply eliminate the procedure because of potential
for abuse. A number of attorneys, however, suggested that the
procedure had some utility as a settlement tool. Most of the
abuses in other jurisdictions occurred in cognovit situations
where the confession was incorporated in the original instrument
creating the debt, usually in consumer credit situations. It was
pointed out that although the ORS sections were broad enough to
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allow confessions of judgment of this nature, Oregon attorneys did not
so use them because of other statutory and constitutional due process
limitations. The device was used in some cases when a debtor acknowledged a debt was due but could not immediately pay; a creditor might
grant an extension of time with a guaranteed judgment because of confession.
The rule is designed to reflect this existing practice. It
prohibits confessions of judgments in consumer situations and by
cognovit statements before the debt is due. It also requires an
explicit statement signed by the party against whom the judgment is
to be entered which acknowledges understanding of the effect of the
confession.
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SUMMARY OF CHANGES TO ORCP 32

In the 1979 submission of ORCP 1-64 the Council incorporated
the existing class action ORS sections, without change, as ORCP 32.
At hearings before the Joint Judiciary Committee relating to ORCP 1-64,
questions were raised by legislators regarding the Council's failure
to seriously consider any changes in the class action provisions which
were then the subject of a separate bi 11 (1979 SB 904). In response, on
Apri 1 17, 1979, the Counci 1 chairman wrote., to i:ne committees rndi cati ng
that:
I

(a) The Council had not received criticism of , the class actions
procedures in ORS, and
I

(b) The Council had rioted the cl ass actions procedures had
been recently enacted after extensive legislative hearings and that
incorporation of existing statutes into the rule appeared reasonable.

1

On June 8, 1979, after SB 904 ;was defeated, the Senate Judiciary
Commi~tee wrote to the Council and specifically directed it to
troro~ghly review Rule 32 and ~ake necessary action. A copy of that
letter i,s attached as Exhibit A, and·.the response of June 14, 1979,
;by the chairman of th·e Council is attached as Exhibit B.
Pursuant to that direction, the Council appointed a subcommittee
on class actions. That subcommittee received proposed changes to
Rule 32 somewhat similar to changes which had been included in
1979 SB 904. The subcommittee requested Council staff to prepare an
extensive background analysis of the proposed changes and comment on
national activity relating to class actions, It also arranged a public
hearing rellting to the proposed chang~s before the full Council on
June 28, 1980. Notices of this hearing, including a summary of the
changes being considered and directions. for obtaining the full text of
the changes, were published in the state Bar Bulletin, the Multnomah
Lawyer, and a number of newspapers in thisstate.
Ten persons testified at the public hearing both for and against
the proposed changes, and four written submissions were received,
including extensive background and analyses by William McAllister and
the Oregon Savings and Loan League. The subcommittee unanimously
recommended the changes which were made in the rule. A copy of their
report, which contains a detailed summary of the changes, is attached
as Exhibit C. After the Council meeting on September 6, 1980, the
subcommittee's recommendations were adopted by the full Counci l . The
vote on the question was 14 for and 5 against.
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incorporation of existing statutes into the rule appeared reasonable.
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Report of Class .A.ction Subcomittee
At the request of the Council on Court Procedures and pursuant to a direction by the Senate Judiciary Committee of the
1979 Legislative Assembly, this subcommittee has conducted a detailed review of ORCP 32 relating to class actions. The subcommittee has compared the Oregon rule to Federal Rule 23, reviewed
current legislative trends in other states and proposals for federal statutes relating to class action, and reviewed the extensive
national literature an class actions. The subcommittee has also
considered Oregon cases interpreting ORCP 32 and the legislative
hi-story of that rule.. The Council conducted a public hearing
relating to class actions at which the testimony of 10 persons
was received.
The subcommittee now recommends that Rule 32 be amended
to incorporate the proposed revisions which are attached. The
proposed revisions are:
(1) Elimination of prelitiqation notice reouirenents. The subcommittee recommends that section 32 I. be e1 iminated, •f4ith con-

forming e1imination of subsection 32 A.(S) and modifications to
32 J. and K. This e1iminates the requirement of notice 30 days
prior to the coirmencement of c1ass actions for damages. The subcommittee fe1t the requirement served no usefu l purpose and contained potential for abuse.

(2) Revision of factors to be considered in decidi~g oredominance of common auestions of 1aw or fact. 1ne succcmmittae
reconmends that paragraphs (d) and (e) of subsection 32 3.(3) be
changed to eliminate the reference to notice in paragraph (d)
(because of the proposed change in 32 G.) and by substitution of
paragraph 3(a)(13) of the Uniform Class Actions Act for paragraph
B.(3)(e) of existing Oregon Rule 32. (The Uniform Act language
more clear1y expresses the idea incorporated in paragraph S.(3 )( e ) . )

Elimination of subsection 32 C. The subcommittee felt
this provision was of very 1imited utility and confusing. Anything
covered by this subsection cou1d already be considered under a. (3).
(3)

(4) Clarification of orovision relatino to aostoonement
of certification decision to determine ieaa1 cuestion. ~uosection G. (4) of the existing rule refers to 'a "stay1' of the class
action if the outcome turns upon a point of law and the court
wishes to consider the legal question first. Technically, what i s
invo1v~ is not a stai' but a postponement of the certification
rearing or decision. The substance af subsection 32 G.(4) was moved
up to subsection C.(2}.
11

Elimination of reauirement of indi 1idual notice in al:
The revision would rep1ace the existing requirement of

(5)

cases.

1

l

subsection 32 G. (1 ) with the l anguage of section 7 of the Uni form Class Actions Act (32 F.(1) of revision). The new language
only requires individual notice for claims over $100 and has a
number of provisions encouraging flexibility in the notice procedure. The subcommittee fe1t that an absolute requirement of
individual notice was too rigid and imposed an unnecessary impediment to maintenance of c1ass actions involving a large class and
small individual claims. The subcommittee drafted rev i sed paragraph F. ( 1 Hf ) .

(6 ) Elimination of mandatory requirement of claim by
class members prior to judgment. The carrmittee changea the
absolute requirement that class members submit claim forms in
damage cases as a basis for judgment. The language of existing
32 G.(2) was changed from 11 the court shall " to 11 the court~"
require such forms and by eliminating the l ast sentence (32 F.
2 in revision). Conforming changes were also made in 32 G.(3 )
and 32 N. 32 F-.(3) and 32 L. in re'lision). The subcorrmittee
fe1t that the requirement of a claim form in every damage case
was too rigid and that a judgment listing all class members and
individua1 damages in every case involves an extreme1y complex
and expensive form of judgment for no good reason. The subcommittse took no position regarding award of aggregate damages not
identifiable to individual class members (fluid class recovery).
The subcommittee felt this was an area better determined by ~~e
courts ar l egislature in the context of ra~edies and proof of
damages.
(7) Preliminarv hearin and allocation of damaae costs.
The proposed revision adds a new subsection, F. (4 , adapted from
N.Y . C.?.L.K. sec~ion 904, wnich authorize~ the court, after a
preliminary hearing., to require the defendant to pay all or part
of the costs of initial notice to class members. Although the
normal rule is that plaintiffs pay the costs of notice, the subcommittee felt the New York approach provided desirab l e f1exib i1 ity by allowing the trial judge to require payment by defendant,
based upon a likelihood that the plaintiff class wi ll wi n.
(8) Reaulation of attornev fees. The proposed revision
would substitute far more detai1ed provisions, taken from sections 16 and 17 of the Uniform C1ass Actions Act, for section 32
0. of the existing rule (section M. of revision). These prov i sions do not provide for or authorize award of attorney fees, not
otherwise provided by statute or law, but have rnucn ~ore deta i ied
provisions for court control of attorney fees and litigation :xpensas. The new language also covers 1i~bi 1i~y of class members
for fees, costs, and disbursements awards.

2

(9 ) New prov1s1on relating to tolling of statute of 1imitations. The proposed revision adds a new section, N., which is
taken from section 18 of the Uniform Class Actions Act. The
section clarifies the effect of pendency and termination of
class actions upon the running of the statute of limitations
against the individual claims of class ma~bers. This is an area
of considerable confusion and should be clarified. The subcommittee recognizes that this provision may have substantive elements, beyond the rulemaking powers of the Counci l, and suggests
that it be submitted to the legislature with a note as ki ng the
legislature to review i t in that li ght.

3
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§~mmary of Major Changes: 1981
f

.
On December 13, 1980, the Council on Court Procedures
promulgated Oregon Rules of Civil Procedure 65 through 85 and
amendments to original Rules 1 through 64. The 1981 Legislative
Assembly made some change in the material promulgated by the
Council and changed some of the original rules. These changes go
into effect January 1, 1982, and are summarized below.

I. A111c11d111c11ts to ORCP 1 Through 64
A. Service of summons
One of the most important changes to ORCP 7 was the addition
of a requirement that service of summons in motor vehicle cases,
under subsection 7 0.(4), include delivery of a summons and
complaint to the Motor Vehicle Division. Prior to 1980, ORS 15.190
required such service. When Rule 7 was originally promulgated by
the Council, no special service was specified for motor vehicle cases.
The 1979 Legislative Assembly added ORCP 7 0.(4), but required
only mailing to the defendant.
Service on the Motor Vehicle Division was restored to provide a
local record of service. This record can be periodically checked bv a
defendant's insurance company to avoid the danger that summons
will be maikd to defendant, but not given to the insurance company
prior to default. The service upon th C' Division also clarifies completion
of service in mo :ur vehicle cases. Original ORCP 7 0.(4) was not
entirely clear when the 30 days for response began to run. Under
amended ORCP 7 D. (4) (a) (ii), service is complete upon (a) delivery
to the Motor Vehicle Division and (b) mailing to defendc1nt. This
follow~; thl' sJnw patkrn as completion for substituted or office
service.
In its c1mendcd form, ORCP 7 0.(4) requires personal service on
thl' OMV. ORCP 7 D.(4) (a) (i). This is similar lo prior ORS 15.190. The
rule differs fnrn former ORS 15.190 in requiring mc1iling to "anv
other c1ddress of lhe defendant known to the plaintiff, which might
result in actual notice." ORCP 7 D.(4) (a) (ii) . The Motor Vehicles
l Di\ :sion fee h.1s in creased to $ 1:? 50. ORCP 7 D. ( 4) (a) (iii)

.
l
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Rule 7 also has been amended to provide a method of service on clearly written and did not expressly cover the situation now
general partnerships and other unincorporated associations. Thesl· described in ORCP 25 C.
provisions should be read with new ORCP 26 B. and 67 E., discussed
below, which allow suits by and against general partnerships and C. Parties
unincorporated associations in their own names. Under the servicl'
One of the most important changes in 1981 was the addition of
rule, general partnerships are served by personal service on a partnl'r Rule 26 B., which allows corporations and partnerships to be sued in
or authorized agent, ORCP 7 D.{3) (e), and unincorporated as::.n- their own name. The change applies to all such groups whether or not
ciations are served by personal service on an officer, managing agent. organized for profit.
or authorized agent, ORCP 7 D.(3) (f).
.
Generally, under the prior Oregon rules, actions could onlv be
Other miscellaneous changes in Rule 7 were:
brought against such groups bv suing individual members of a
{1) New mailing addresses. A provision \Vas added to officl· partnership or association. New Rule 26 B. should be read in
service that allows mailing to defendant's place of business or am conjunction with Rule 67 E. relating to enforcement of judgments
other place reasonably calculated to give notice to defendant. ORCr against partnership and association assets. Under the prior rule, to
7 0.(2) (c). The prior rule required mailing to defendant's home.
secure a judgment which would be enforceable against partnership
(2) Clarifying time of service completion. For service by m.:iil, or association propertv, it was necessary to name all partners or
the rules now provide that service is complete three days afkr members as defendants and serve them ,vith summons. Since this is
mailing to an address in the state and seven days after mailing to an impractical or impossible in some cases, Oregon had a joint debtor
address outside the state. ORCP 7 0.{2)(d). For service by public.:i- statute that allowed naming of all persons jointly indebted as parties,
tion, former ORCP 7 0.(6) (g) was eliminated to make clear that the service of summons on less than all members, and entrv of a
time to respond begins to run on the date of first mailing. ORCP 7 judgment binding joint assets. The effect for a partncrshir or
C.(2).
association was a judgment binding individual members actuailv
(3) Agency service for maritime defendants. A provision for served and partnership or association assets. The disad\·antages of
service upon foreign steamship owners or charterers, by personal the joint debtor approach were the awkwardness of dealing with
service upon an agent providing services, was added. ORCP 7 partnerships or associations that had a large membership and the
0. (3) (g). It should be noted that this provision provides a method of reliance upon thL' confusing concept of joint obligations. The entitv
service, and not a basis for jurisdiction.
approach solves this bv simplv allowing a judgment against the
as;;ociation or partnership. If a judgment is suught individuall\·
B. Pleading and motions
.
against some or all members of the association or partnership, thcv
The Council and the legislature made almost no changes 111 can be joined and served in the action as individuals.
Rules 12 through 24. The Council did remove the words "and shall
Note that a judgment L'nlercd against the partnership or
do so freelv" from ORCP 23 B. That language had been directed to t'.1L' association would involve merger of tlw claim into the judgment.
amendment of pleadings at trial after a variance objection. Some tnc1I Anv individual pc1rt1wrs or association members not joined as
judges believed that the language always required them to allow individuals in the first case could not bL' sued individuallv in a second
pleadings to be amended at trial. The language of Rule 23 B., action. f-!__t/l~ 11 1,111 ,•s. M1111crud. 68 Or. 350, 361, 136 P. 826 (1913). If till'
however, continues to liberallv l'ncourage such amendments a nd to entitv and indi\·idt::1ls Sl'I ved in the first case did not h.:wc suflil·ient
suggest a continuance if the objL'cting party needs time to meet th c assets to satisfv tlw claim, there wnuld lw no wav to collect from thL'
evidence.
.
rest of the partners or members.
ThL' Council also moved snme of tlw waivt'r rrovisinns, relatmg
ORCP 26 B. relates to procL'dur,1! capacitv and does nut ,1ffect the
to proceeding after motion or amendnwnt, from Rule 23 to a nc:\· substantive rules govL'rning partnership or association obligations.
Rule 25. This was more of a clarification th~m a change. The basic \Vlwther or not the entity or individual members Ml' joint!,· or
approach is to a\·oid any ll'chnic,1! w,1i\'l'r. The prior rull's were not scparc1tclv liab!(' for various acts or obligations is c1 rn,1tter of
1substantive la\\'
·'
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One of the most controversiJ.I J.n'as during the 1981 kgislative
session WJ.S the class action procedure in ORCP 32. Thl' Council
promulgated a number of changes; some of these were rejected by
.the legislature. The Council had amended the rule so th,1t: (a) no 30dav prclitigation notice to the defendant WJ.S required; (b) individual
notice \•vas not required to class members with claims under $100; {c)
t-he requirement of a mc1ndatorv c!J.im form by class members prior to
judgment and limitation of judgments to claims actuJ.lly submitted
,vas eliminated; and (d) the court would be c11lowed, after a
preliminary hearing, to require the defendant to pav the costs of
notice. The legislature eliminated 311 of these changt'S. The legislature
did expand Jnd clarify the initial notice provisions of the rule (ORCP
32 F.). The legislature Jlso developed lll'W provisions thilt allow the
court to either require a defcndJnt to cooperJte in notifying class
members, including sending notice with il regulilr mailing, or provide
a mailing list to plaintiff. ORCP 32 F. (1) (f) (g) and (h). The legislature
also added a new provision allowing the court some discretion to
order that a defendant bear the expense of notification to regular
customers or employees in a regular mailing. ORCP 32 F. (4).
Other changes in the class action rule include:
(1) Clarification of the factors to be considered in deciding
whether a damages class action would be superior to other methods
of adjudicating the controversy. ORCP 32 B.{3)(d) and (e).
(2) Addition of a new detailed provision regulating awards of
attorney fees and costs. The provision does not generally authorize
attorney fees for class actions but, where such fees are available, the
rule provides criteria to be followed in making such awards. In any
case, the section gives the court broad authority to regulate attorney
fee arrangements between the representative party Jnd the attornev
for the class. The new section also provides that, where a defendant is
entitled to attorney fees or costs, these can only be collected from the
class representati~es and class members who have appeared. ORCP
32 N.
(3) Addition of a new section describing the effect of pendency
of a class action upon the statute oflimitations. The limitations period
for all class members is tolled by the pend ency of the class action. The
tolling period ends if:
(a) A class member opts out of the class or is excluded in the
class; or
(b) The court refuses to certify the action as a class action; or
(c) The case is dismissed without an adjudication on the merits.
ORCP 32 0.
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D. Discovery

The onh· changl' of ilrW importance in the disco,·t'n' rules is in
ORCP 39 F. Under the prior pwcedure, 3 transcription or rl'cording
of ,1 deposition \vas submitted to a witness for e.x,11nination Jnd
changes, unless the witness and all parties wJ.ived the examinc1tion Jt
the time the deposition was taken. The rule was amenlil'd to provide
for an examination of the de-position by the witness on!\· if requested
bv the witness or a party Jt tl1e time of the deposition, With leave of
the court, such examination mav be requested after the tJ.king of the
ck-position at anv time before tri,11.
E. Trial
The Council amended ORCP 54 E., relating to offers of compromise. Under prior procedure, a formal offer to compromise could be
mJde any time before the triJl began. The Council amended the rule
to limit such offers to those made up to three davs before trial. The
Council also made cleJr that an offer under the rule can be made to
compromise the principal claim, leaving attorney fees and disbursements to be settled by the court bv a cost bill procedure. The
amended language provides that if an offer is made and the party
seeking judgment fails to obtain a judgment exceeding the offer, any
"costs, disbursements, Jnd attornev fees" incurred after the offer by
the party asserting the claim ca1111ot be recovered. The prior rule
referred only to "costs."
This rule should be read in conjunction with Delta Air Lines, Inc.
z,s. August, 101 S. Ct. 1146 (1981). In this case, the United States
Supreme Court held that similar provisions in Federal Rule 68
applied onlv when plaintiff obtained a judgment in an amount which
was less than the offer, not when judgment \Vas for defendant. This
means that defendants cannot routinely make a minimal settlement
offer under the rule and eliminate the authority of the court under
Rule 68 B. to enter a costs and disbursements award against the
prevailing party.
The Council also added a provision to ORCP 55 0.(1) which
specifies a method for service of a subpoena for an entity deposition
under ORCP 39 C.(6).
The legislature adopted a change to Rule 59 C., which had been
recommended by the State Bar but rejected by the Council, This gives
the court the authority to allow the jury to separate and go home for
the night after submission of the case, See ORCP 59 C. (5) and new 59

C.(6).
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II. Nr·u [,?.u/c s
1

/\. Referees
Tlw Council cxp,indcd the circumstances under which the
rl'lL'fl'IKl' pnlCL'durL' can be used. ORCP 65 13 . prnvidcs that, with
consent, reference can be used in anv case, and, wherl' tlw parties do
.not consent, the court mav use rl'fL'n'ncc in nn\· nonjurv case. Under
prinr law, rl'fc·rcnce without consent was onlv available in certain
listed tvpL'S of cases, prim,1rih· account cases. ThL· .:iuthority of the
court, hm,·t' H'r, is limited bv a requiremL·nt that rdercncc should not
be used unless there is some cxception,11 condition that requires it.
SL'l' l.1181111 i'. 1f11,r·c~ Lr'1J//1a CP., 352 U.S. 2·-19 (1957) .
The ·rowers of the rdereL~ .arc extremely flexible and depend
upon the order of reference. ORCP 65 C. This could range from
taking and recording tcstimmw of a single witness to conducting the
L'ntirc cvidcntiarv hearing. The procedure under the rule is designed
to ,.1\'oid <.klav and to force the referee to act promptlv. The initial
court order of reference can set a time schedule. ORCP 65 C.(1). The
referee 1nust meet with the parties \'\'ithin 20 davs. ORCP 65 0 .(1) (a).
1f the referee is not acting diligently, anv party can seek court
assistance. ORCP 65 D.(1) (b). The referee cannot withhold his or her
rrport to force payment of fees. ORCP 65 A.(3} .
B. Judgments

(1) Form and entry. The existing rules defining a judgment
and covering partial judgments are retained in ORCP 67 A. and B.
Under ORCP 67 C., the judgment is not limited to the prayer, except
in default judgment cases or when money damages are claimed. In
default cases, a judgment granting remedies can differ from the
prayer if reasonable notice and opportunity to be heard are given to
the party against whom the judgment is entered. Thus, in a default
judgment in a dissolution, the court could increase the child support
beyond th.:it prayed for in the complaint.
.
As discussed above, there is a specific provision in 67 E.(1} for
entry of a judgment against a partnership or unincorporated association which binds partnership or association assets. ORCP 67 E.(2) is
designed to avoid the rule, applied in some existing Oregon cases
- when joint debtors are sued, that any judgment must be for or against
all such persons. The procedural trap involved would be taking a
default, dismissal, or partial judgment involving less than all joint
debtors; arguably, under existing law, this would preclude an_Y
judgment against the rest of the joint debtors. The rule eliminates this
trap.
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l.lndl'r ORCP 70 1\., ,111 iudhnwntc; Ml' n'quin.'d t(.) bl' sl'l forth in a
Sl'p,n,1tl' docunwnt, bl1 l'kd ,1s :,uch, ,rnd sig1wd b\' thL' judgl' or ckrk.
Thl'rl' is .:in cxcq1tion for dd,nilt or stipuLl!L'd judgnll'nts, whL'rL' the
nl'l'l'SSM\' affida\'its, cvrtific,1ll's, mntions, ,1nd stipulc1lions mav be
includl'd. Thl' purpose of thl' ru IL· is to ,1\·nid ,1!1\' confusion over what
is a judgml'nt.
The Council also cLirifil'd \\'lwn ,1 judgnwnt is dicctivc. Under
thl' priur ruks, tlll're w,1s sonll' t·onfusiun O\'L'r \\·lwtlwr a judgnwnt is
dfr,cti\'l' (for various purposes such ,1s L'nforCL'111l'nt or time for
motions and ruling on motions) upon "l'ntry" or "filing." NL'W Ruic
70 pn1\'idl's that the L'ffl'clivc datl' for all purpoSL'S is l'Iltn·; that is, the
formal cntrv in the court records h\' thl' clerk. ORS 7.030. Conforming
ch,rnges were made in Ruks 63 D. and E. and 64 F. Upon l'ntn·, the
dl'rk is required to send a notice, but not .:i cop\', of the judgment to all
parties who appeared. ORCP 70 I3.(1).
The Council originallv required that, if the court askl•d an
attorney for a part\' to submit a proposed form of judgment, this
should be served upon other },arties five d.:i\'S prior to judgment. To
a,·oid the automatic five-dav ddav, Hw lt>gislature changed this to
require prior service onlv if orden' d bv the court. ORCP 70 C.
(2) Costs and disbursements. One of the more important new
rules is ORCP 68, which pro\'ide~ a uniform method of pleading and
establishing a right to attorncv fees. Under the existing law, some
claims for attornev fees mus.t be factuallv alleged in the complaint and
submitted to the trier of fact, and some cbims mav be simplv included
in the cost bill and determined h\· the court under that procedure.
The distinction is somewhat obscure based upon the tvpe of fees and
st.:itutorv language. Tliere have been a number of cases where parties
have lost attornev fees as a result of following the wrong procedure.
ORCP 68 C. adopts the cost bill procedure for all attornev fee
claims, regardless of the source of the right to those fees. This applies
to claims for the reasonable and nt' Cl'SSarv value of legal services
related to the action. ORCP 67 A.(1). It does not applv where the
amounts are claimed as damages from events prior to the action, such
.:is part of the. damages in a suit for malicious prosecution. The rule
also only relates to the procedure for attorney fees as an element of a
judgment. Where such fees are given by court order, such as under
Rule 46, the cost bill procedure would not apply, The rule also does
not apply to attorney fees awarded in partition and dissolution cases.
ORCP 67 C.(1).
The party seeking attorney fees must make a demand for such
fees in a pleading filed by that party, or if no pleading is ever filed, in
the motion seeking judgment or dismissal. The demand should
21 1

indici1le tlw basis of the right to such fees, hut tlw s~wcifil· ,111w11nt of
such !l'es does not hi1ve lo be allq~ed. ORCP 68 C.(2) . No response to
this dem,rnd is required. The exislenCL' of the right to such fees would
generally be settled upon objections to the costs and disbtnSL'!lH'nts
'statL'l11L' nt after the case is over. l {owen'r, the right to recover any
fees could be tested al the pretrial stagL' bv ,1 motion to strike the
demand from the pleading. The rule provides that if attorncv fees are
fncluckd in a statenwnt of costs c1nd di::,burscments in il default cc1se,
tlwv cannot be entered as part of the judgment without prior court
· approval. This prevents abuse since the statement would not be
served on the defaulting party. ORCP 68 C(4)( ,1)(ii).
One other significant change in the rule is ORCP 68 B., which
provid.L'S that costs and disbursements presumptivclv c1re awc1rdcd to
the prevailing partv, but the court mav direct otherwise in a p.irticular
case . This applies the prevailing partv rule for eguitv and special
proceedings to all cases, but gives the court authority to vary the rule.
The procedure for the statement of costs, disbursements, and
attornev fees is generallv the same as the existing procedure. The
time for objections to the statement has ch.inged from five days after
expiration of the time to file the statement to 15 days after service of
the statement. ORCP 68 C.(4)(b). ORCP 68 C.(5) provides an automatic
stav of enforcement of the costs, disbursements, and attorney fee
portion of a judgment until any dispute raised by an objection is
resolved. ORCP 68 C.(6) has detailed provisions to avoid multiple
assertion of costs in separate judgments on a single claim or any
situation where more than one judgment is entered in a single action
under ORCP 67 B.
(3) Defaults. ORCP 69 clarifies the procedure for default
judgments. It is not significantly different than the existing rules, but
the language is much clearer; the existing Oregon provisions
referred only to defaults for failure to appear. ORCP 69 covers all
defaults. A default is any refusal to proceed by a party against whom a
claim is asserted. A failure to proceed by a party asserting a claim is a
fai_lure to prosecute and results in a dismissal and not a default under
ORCP 54.
The rule still allows the clerk to enter a default judgment, but
under more limited circumstances. The action must be for a sum
ce~tain on a contract, the default must be for failure to appear, and
there must be personal service of summons upon the party against
vvhom judgment is sought. In all other cases, the default' judgment
must be signed by a judge. ORCP 69 B.
ORCP 69 B. (2) provides that if the party against whom the
default is entered has appeared in the action, or the party seeking
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judgment knows the other part,· is rl'pre ~f·nted b\· zin attonwv in the
pending proceeding, a writll'n applic.1tion for judgnwnt must be
Sl'rved 10 dzivs prior to judgment. Tlw prior language governing
when the court would be rL•quin·d to conduct a hearing zind take
evidence prior to cntr\' of tlw dd,1ult judgment wc1s retained, but
langu.ige providing a st,1tutnr\' jur\' trial right in some ca ses was
eliminated.
(4) Vacation of judgments. Thl' Council enacted c1 new comprelwnsivL' Rule 71 rl'lating to \·acation of judgments bv motion. This
moti()n to vacate applies to all judgments, not just default judgments.
The procedure, howt'Vl'f, zipJ...,lie~; onlv to v,1eation of thl' judgment;
vaczition of the order of ddault entered prior to judgment is .it the
court's discretion and is not CO\'('rcd b,· ORCP 71.
ORCP 71 A. codifies existing Oregon rules relating to 111111c 1ir,1
/1111c changes in judgments. ORCP 71 B. explicith· includes newlv
discovered evidence and frziud as a basis for \·acation of judgment bv
motion.
One of the most important changes in the new rule is the time
limitation for attacking a judgment bv motion. Under the prior rule,
the court had to grant the vaczition within one vear of entrv of
judgment. Under ORCP 71 B.(1), there is a one-vear time limitation,
but it applies to filing the motion, not the court order. The rule also
covers vacation of void or satisfied judgments, but there is no time
limitation on motions of this tvpe. The prior case law requirement of
shmving of a reliable basis for defense or objection, as a prerequisite
to vacation, is codified in ORCP 71 B.(1). Again, this would not apply
in the case of a void or satisfied judgment.
The rule contains a codification of Oregon cases relating to the
relationship between vacation of a judgment and appeal. ORCP 71
B.(2) . Basically, it provides that a motion to vacate cannot be granted
by a trial court during the pendencv of an appeal but, with leave of the
appellate court, a motion could be filed during the pendency of the
appeal to be disposed of either by the appellate court or by the trial
court after the appeal is completed . This would allow a party to
comply with a one-year time limit under ORCP 71 B. (1) even though
the case is an appeal.
(5) Confession of judgment. ORCP 73 eliminates the unconstitutional aspects of the prior confession of judgment rule . The
new rule allows use of a confession of judgment procedure only as a
settlement device in cases not involving consumer transactions. The
confession cannot be based upon a cognovit agreement in the
instrument creating the claim. Under ORCP 73 B., the judgment must
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be supported by a statement of the debtor authorizing the judgment,
executed after the sums in the judgment were due.
C. Provisional remedies
(1) Temporary restraining orders and preliminary injunctions.
ORCP 79 clarifies the relationship between ex parte temporan·
restraining orders and preliminary injunctions and the procedure for
each. ORCP 79 B. explicitly provides for ex parte restraining orders,
but such an order is limited to 10 days' duration, with a possible 1 Oday extension. The preliminary injunction after hearing requires fin'
davs' notice to the adverse party. ORCP 79 C. The availability of these
remedies under 79 A.(1) is the same as the prior ORS sections. Use of
a restraining order to preserve c1ssets for judgment wouid be covered
under the provisional remedies procedure in ORCP 83.
The rule does not apply to injunctions under ORS 107.700-.720,
which is the Familv Abuse Prevention Act. ORCP 79 E.(1) .
ORCP 79 D. clarifies who is bound by the injunction and
restraining order but is generally consistent with existing Oregon
cases. Onlv parties, their employees, agents, and officers, and persons
in active concert or participation with parties and who receive notice,
are bound.
(2) Receiverships. Under Rule 80 B, the conditions under
which a receivership is possible remain the same as under prior ORS
31.020. Under these provisions, a receivership can be a post
judgment, as well as provisional, remedy. The procedure involved is
the same. The rule governs all receiverships, even those designed to
protect assets for judgment. The Council felt that the receivership
was such an unusual procedure that it should be separated from
other provisional remedies which are subject to Rule 83.
The procedural provisions for the receivership are spelled out in
a great deal more detail than in ORS but conform to prior practice.
There is no pro\'ision for ,rn ex parte receivership. A party facing an
emergencv situation would secure a tcmporarv restraining order to
maintain the status quo. The Council had required 10 days' notice for
the recein'rship ht:.'aring. The legislatun' changed this to five davs to
avoid the danger that a temporary restraining order could L'xpirc
before the receivership hearing was possible. ORCP 80 C. ORCP 80
F.(1) explicitlv requires that notice of court action affecting their
rights be gi\"L' n to persons tfraling with or c1ffccted by tlw receiVL'rship.
(3) Other provisional remcdil's. ORCP 81 through 85 contain
detailed procedures for provisional remedies to preserve a ddemfant's
assl'ls for judgment. Thesl' \-\'l're takl'n almost l'nlireh· from ORS
chapter 29. As promulgatl'd bv the Council, OI~CP Hl and H4 had
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some detailed provisions relating to pre-judgment garnishment. The
legislature enacted a comprehensive revision of all garnishment
procedure and eliminated the rule provisions in favor of general ORS
sections covering all garnishments.
The rules contain a new procedure for summarv release of
attachments, upon motion by a third partv claiming the propertv
does not belong to defendant but belongs to such third partv. ORCP
81 C. The cour1 can order release without a trial on the merits if the
third partv's claim is so clear that there are no factual disputes The
standard is similar to a summarv judgment. This replaces the
awkward and seldom used sheriff's jun·
ORCP 81 B. provides that notices and orders in the provisional
process area ma\' be served in the same manner as a summons unless
there is some specific rule requiring personal service .
Three other changes of some importance were made in the
prO\·isional process rules:
(a) The pnn-isions relating to restraining orders to pri.:-ser\'e a
defendant's assets, ORCP 83 F., G.(4), and I.(2) were clarified h·
addition of a specific provision stating that such procl'dure does not
create a lien.
(b) A new procedure for creating a prejudgment lien on real
propert\' is pro\·ided bv ORCP 84 C. Rather than require issuance of a
writ of attachment and service bv the sheriff, the rule simpl\' allows
th e plaintiff to prl'pare and file a claim of lien ,vith the count\· clerk of
the count\· where the real property is located.
(c) If propertv is seized b\· the sheriff pursuant to cl,1im and
deli\·cn·, thL' plaintiff is prohibited from voluntt1rih· dismissing tlw
claim without court order for 30 da\·s. This would protect the
defendant from having to begin a separate case to reclaim propert\·
seized wrongful!\' bv claim and deliven·. ORCP 85 E.
(4) Bonds and undertakings. All securit\· rl'quircnwnts for
prn\·isional remc·diL'S arc inll'gralL'd into ORCP 82 !\ . The amount of
thl' bond for attachment is set bv the court rather than lwing related to
thL' pl,1intifi's claim . ORCP 82 A. (3) (a) . The rule requires a bond for
claim and deliven·, which is not pn'scntlv required. No bond is
required for claim and delivcn· if tlw court finds the plaintiffs claim is
th,1t the propert\' was taken contrarr to lei\\', i.e., stolen or taken
without initial legal authority. ORCP 82 A.(3) (c).
Rule 82 also governs the form ot all bonds required bv the
ORCP. Subsection 82 A.(5) provides that generall\' only corporate
securit\' bonds may be used, but under subsection 82 A.(6) the court
can au th orize private suretv bonds or otherwise varv the general
bond requirl'ments.
:!.15
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ORCP 8~ B. and D. also covl'r procL'L'ding ag,1inst the sureties
and the procedure for justification of sureties for all honds in civil
{"roceedings. Tlw partv protected bv the bond can proct't'd agc1inst
t½e surl'lv in the s,1me case in which the bond wc1 s po sted , r,1ther than
commence a separate case lo recover. on the bond.
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AGENDA
Time:
Room:

Tues.
350

Date

8:30 - 10:00 A.M.

Rules

Subjects

an, 2Q
Olairman:
Sen. Wyers

Rules 4-66 (.except 32 Class Action)

Jan. 27
Chairman:
Rep. Rutherford

Rules

,.1

67-73

Jurisd,, summons, service
&filing, time, defenses,
claims, pleadings, discovery,
exmnination, postponement,
dismissal, subpoena, verdict,
new trials, referee,s, submitted controversy

James Tait

Judgments, Attorney fees,
default, relief

Feb .. 3

. .nainnan:
Sen. Wyers

Rules 78-85

Judge Buttler

Judgment for specific nets,
temp. nrders & injw1etions,
receivers, definitions,
security, provisional process,
attachment, claim &delivery

Feb. 10
Olairman:
Rep. Rutherford

Rule 32

Austin Crowe
Judge Dale
Frank Pozzi
Laird Kirkpatric k

Class Actions

Senate Members
Sen. Brrn-m
Sen. Jernstedt
Sen. Kulongoski
Sen. Srni th ·
Sen. Wyers, 01.

)

llouse ~!embers
Rep. Bugas
Rep. Hcnclriksen
Rep. Lombard
Rep. ~lason
Rep. Rutherford, Ch .
Rep. Smith

HOUSE COMMITTEE ON JUDICIARY
352, State Capitol
Salem, Oregon

97310

(503) 378-5962
AGENDA
MONDAY, February 2,
Possible Work Session
HB
HB
HB
HB
HB

1981,

1:30

p.m., 350 State Capitol, Subcommittee 1, Hearing and

2335
Relating to disposition of certain cases (Bureau of Criminal Identification)
2336 - Relating to administration of diversion (Dept of Justice)
2337 - Relating to diversion agreements (Dept of Justice)
2338 - Relating to compensation of persons appointed under ORS 1.635 ( application)
2339 - Relating to board of bar examiners (rules for appointment)

TUESDAY, February 3, 1981, 8:30 a.m., 350 State Capitol, Subcommittee 2, Joint meeting
with Senate Justice Committee on Civil Procedure
Rules 78-85 - Hearing and Possible Work Session
Rules 4-73 (excluding 32, Class Actions) - Work Session
TUESDAY, February 3,
Possible Work Session

1981, 10:15 a.m., 350 State Capitol, Subcommittee 2, Hearing and

HB 2135 - Relating to an agricultural lien ( first priority lien on grain sold by
farmer)
TUESDAY, February 3,
Possible Work Session
HB 2383 - Relating to
judgment}
HB 2384 - Relating to
HB 2385 - Relating to
HB 2386 - Relating to

1981,

1:30 p.m., 350 State Capitol, Subcommittee 1, Hearing and

fees for court-appointed attorney in criminal cases ( docketing as
pleas in command cases (deportation warning}
criminal penalties (felony and misdemeanor increases )
restitution on criminal cases (docketing as judgment)

WEDNESDAY, February 4, 1981, 1:30 p.m., 350 State Capitol, Subcommittee 3, Hearing and
Possible Work Session
HB 2365 - Relating to child support (extends life of child support judgment)
HB 2367 - Relating to child support (medical insurance coverage; paternity)
THURSDAY, February 5, 1981, 8:30 a.m., 350 State Capitol, Subcommittee 2, Hearing and
Possible Work Session
HB 2302 - Relating to judicial review of orders pertaining to utilities
HB 2393 - Relating to liens (nonresidential landlord liens for self-service storage
facilities)
HB 2121 - Relating to eminent domain (public and private condemners)
i1IURSDAY, February 5, 1981, 3:00 p.m., 350 State Capitol, Subcommittee 1, Joint Meeting
with Senate Justice Committee, Hearing and Possible Work Session
HB 2030 - Relating to evidence
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Procedure for Release of
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81 B

Form of Notice of Exemption
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Effective Date - Jan. 1, 1982

/
January 13, 1981
Paul Vaughan
Lane County Courthouse
Room 317
Eugene, OR 97401

Professor Frederick Merrill
School of Law
University of Oregon
Eugene, OR 97403
Dear Professor Merrill:
I am sending this short letter to you in response to your phone
conversation regarding ORCP 9, and the somewhat ambiguous lan-guage found in ORCP 9 (B).
In order to clear up certain ambiguities, ORCP 9 ( B) might be
amended to read as follows:
11

B. Service; how made. Whenever under these rules
service is required or permitted to be made upon a
party, and that party is represented by an attorney,
the service shall be made upon the attorney unless
otherw:i.se ordered by the court. " ( The sugp.:ested
amendment is underlined.)
You may want to place this letter into your "hopper" of suggestions for possible amendments to ORCP. I hope that it
will be of assistance to you in this regard.
Sincerely,

.2£?~

Paul Vaughar
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SOUTHWEST
P. 0.
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BOX

8837

AVENU E

PORTLAND, OREGON

PORTLAND, OREGON

97208

Janaury 16, 1981

Frederic R. Merrill
School of Law
University of Oregon
Eugene, Oregon 97403
Dear Fred:
Subject:

Council of Court Procedures

Enclosed is a copy of a bill the Oregon Bankers Association
intends to introduce at the legislature shortly. The bill is intended
to simplify and codify the law of garnishments. The bill will
substantially conflict with Rules 84 ( C) and D proposed by the council.
Sincerely,

~)~~
Richard R. Rasmussen
Attorney, Law Division
RRR:js
Enclosure

I •

1f

';,

(

,,

(
A BILL FOR AN ACT

Relating to garnishments; creating new provisions; amending ORS
12.085, 23.185, 29.020, 29.170 and 29.178; and repealing
ORS 23.420, 23.430, 23.650, 23.655, 23.660, 23.665,
23.670, 23.750, 29.175, 29.270, 29.280, 29.290, 29.300,

29.310, 29.320, 29.330, 29.340, 29.350, 29.360, 29.370,

and 29. 400.
Be It Enacted by the People of the State of Oregon:
SECTION 1.

Sections 2 through 27 of this 1981 Act are

enacted as ORS Chapter 25.
SECTION 2. As used in sections 2 through 27 of this
Act:

(1)

"Defendant" means a person whose property is being

garnished by a plaintiff and includes a judgment debtor
after entry of judgment.
(2)

11

Garnishee" means a person other than a plaintiff

or a defendant who is in possession of property of a defendant
and who has been garnished in accordance with the provisions
of this Act.
(3 )

"Person" includes individuals, partnerships, and

corporations.
(4)

"Plaintiff 11 means a person who is garnishing

property of a defendant and includes a judgment creditor
after entry of judgment.
(5)

11

Sheriff 11 includes constables and their deputies.

(6)

11

Stock 11 includes rights or shQres in an association

or corporation with interest and profits thereon.

'

..

(

"
SECTION 3.

(

Garnishment is the procedure by which a

plaintiff on whose behalf a writ of garnishment has been
issued against a defendant reaches personal property 0£ the
defendant in the possession, control or custody of or owing
by a third person.

SECTION 4.

(l)

The clerk of the court shall promptly

issue one or more writs of garnishment upon application of
the following persons:
(a)

a person who complies with the requirements

of

ORS 29.010 to 29.075 and 29.110 to 29.130, or
(b)

a person on whose behalf a judgment requiring the
payment of money has been entered.

(2)

A writ of garnishment shall be in substantially

the following form:

COURT OF

IN THE

IN THE STATE OF OREGON FOR
THE COUNTY OF

____________
Plaintiff,

vs.

)
)

WRIT OF GARNISHMENT

)

Case No.

)

)

------------ ,

}

Defendant.

}
)

IN THE NA.NE OF THE STATE OF OREGON, TO:

Garnishee:
2

------------- ,

(

(
.T he above-named plaintiff/defendant

-------------------'

hereinafter called "Creditorn, has filed an action or obtained a
judgment against the above-named plaintiff/defendant

------------,

hereinafter called nDebtor", whose last known

address is

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , on the ___ day of
19

_________

The Debtor's Social Security Number or Employer Identifica-

tion Number is _ _ _ _ _ _ _ _ _ _ _ (insert if known). The following
amount is necessary to satisfy the Creditor's claim or judgment:
Claim or judgment Debt • • • • • • • • • • • • • • • • • . • • • •

$

----------

+Interest. . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

$

----------

+Attorney Fees . . . . . . . . . . . . . . . . . . . . . . ., . . . . . . . .

$

----------

+Cost Bill.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . .

$

+Accruing Costs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

+Prior Service Fees..........................
+Service Fees for this Writ. • • . . . . • • . . • • . • • • •
+Sheriff's Fees..............................

---------$
---------$
---------$
---------$
----------

+Otller· . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . " . . . . . .

$

----------

=Sub-Total. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

$

----------

-PayYnents 11ade •• ••.•.•.•...•.•........•......

$

(

=Total Amount Required to Satisty
in Full this Claim or Judgment..............

$

You are required to answer this writ by filling in the
attached "Certificate of Garnishee 11 or providing another
appropriate certificate and mailing or delivering the original
of such certificate to:
(.a)

the clerk of the above-named court, if you hold no
property of the Debtor, or if the property you hold
is a debt or other obligation payable in money; or
3

)

,

(

(

'•

(b)

the sheriff of the above-named county, if you hold
other property of the Debtor.

You must file the certificate within five days from the date
this Writ was delivered to you.
Unless otherwise provided by law, you are also required
to deliver any property of the Debtor or pay any debt which you
owe to the Debtor, to the clerk or sheriff, as specified
above, within five days. Unless you are otherwise directed
by the court, or unless the claim or judgment for which this

writ of garnishment was given is satisfied in full, you may
not pay any debt or turn over any property to the Debtor,
except the exempt portion of any wages you owe to the Debtor.
YOU MUST FILE A CERTIFICATE WHETHER OR NOT YOU HOLD ANY
OF THE DEBTOR'S PROPERTY OR OWE ANYTHING TO THE DEBTOR.
IF YOU FAIL TO ANSWER THIS WRIT, OR ANSWER IT UNTRUTHFULLY,
OR IF YOU FAIL TO DELIVER THE PROPERTY WHEN REQUIRED TO DO SO,
YOU MAY BE HELD LIABLE TO THE CREDITOR IN AN AMOUNT EQUAL TO
THE

LESSER

OF

(A)

THE TOTAL

AMOUNT,

OR (B) THE AMOlJNT YOU

OWE THE DEBTOR OR THE VALUE OF THE PROPERTY YOU HOLD.

Witness the hand and seal of this court on this
of

--------,

19

CLERK OF THE COURT

By
-

4

Deputy

day

(

_______

(

State of Oregon

)

County of

)

)

ss.

I certify that the foregoing is a true and correct copy
of the original Writ of Garnishment in the above-entitled case.
CLERI< OF THE COURT

By--=-----,,---------Deputy
Attorney for Plaintiff

Address

Phone Number

EARNINGS EXEMPTION COMPUTATION SCHEDULE

1.

Debtor's gross weekly

2.

Amounts required to be withheld by law

11

earnings 11 • • • • • • • • • • •

$

-------

$

-------

(Federal and State withholding, Social
Security, etc.) . . . . . . . . . . . . . . . . . . . . . . . . . . .

3.

Debtor s "disposable earnings
I

II

e

•••

for week -

Subtract line 2 from line 1 •••••••••••.••.•••• $
4.

Minimum Exemption (36 x

) per week •••••••••••

5.

Maximum Exemption - Enter 75 percent of line 3

6.

Earnings exempt from garnishment -

------$
------$
-------

Line 4 or 5, whichever is greater ..•.••••••••• $
7.

-------

Earnings subject to garnishment Subtract line 6 from line 3 .................... $

5

-------

CERTIFICATE OF GARNISHEE
State of

)

County of

)

(Sheriff or clerk of court)

TO:

I hereby certify that at the time of service upon me of
the foregoing Writ of Garnishment, I had in my possession or
control no property, money, debts, rights, .dues or credits due
or to become due, belonging or owing to the Debtor named in said
Writ of Garn.ishment, or any of them, except the following:

Dated

------,

19

Name of Garnishee
Signature

(3)

A writ of garnishment shall be valid for 60 days after

the date of issuance by the clerk.
SECTION 5.

Property of a defendant in the possession of a

person other than the plaintiff or defendant shall be garnished
by delivery of a writ of garnishment or a true copy thereof to such
person.
SECTION 6.

A writ of garnishment shall be delivered in

person and not by mail by the sheriff of the county where the
writ of garnishment is to be delivered, or by any competent person
18 years of age or older who is a resident of the State of Oregon
and is not a party or attorney in the action; provided, however,
that no person other than the sheriff shall deliver a writ of
garnishment unless the person has filed with the Secretary of
6

-

... ,.,,,.

State a current certificate of errors and omissions insurance
with limits of not less than $100,000 per occurence from a
company authorized to do business in this state.
SECTION 7.

(1)

Property shall be garnished by delivering

the writ of garnishment to the person specified in this section.
(2)

Except as otherwise provided in this section, a writ

of garnishment shall be delivered to:
(a)

the individual having possession of the property, if

the property is in possession of an individual;
(b)

any person designated by the partnership to accept

delivery of a writ of garnishment or any partner, if the property
is in possession of a partnership; provided, however, that if the
partnership is a limited partnership, with any person designated
by the partnership to accept delivery of a ~Tit of garnishment or
any general partner;
(c)

any person designated by the corporation to accept delivery

of a writ of garnishment, any officer or managing agent of the
corporation, if the property is in the possession of a corporation;
(d)

the president, vice-president, treasurer, secretary,

cashier, assistant cashier, or any person designated by the
bank, trust company, savings and loan association or credit union
to accept delivery of a writ of garnishment, or the manager or
assistant manager at the office or branch where the account
evidencing the indebtedness is carried or other property is
held, if the property is held by a bank, trust company, savings
and loan association or credit union; provided, however, that
delivery of a writ of garnishment is only effective if made at

7

•

,.
the office or branch where the account evidencing the debt is
carried or other property held, except that delivery to the head
office of any such institution shall be effective to garnish
property held at all offices or branches thereof located in the

same city as the head office;
(e)

The board, department, institution, commission or

officer charged with approving a claim for the property, if the
property is held by the state, any county, city, school district, or
other political subdivision therein, or any board, department,
institution or commission of the same.

(3)

If the property is a debt, other than a debt evidenced

by a negotiable instrument, negotiable document or the like, the
~

writ of garnishment shall be delivered to the debtor .thereon in
accordance with subsection (2) of this section.

(4)

If the property is stock of the defendant in a

corporation, other than stock represented by a negotiable
certificate or the like, the writ of garnishment shall be
delivered to the corporation in accordance with subsection (2}
of this section.
(5)

If the property is a negotiable instrument, certificate,

document or the like, the writ of garnishment shall, notwithstanding
ORS 77.6020 and 78.3170, be delivered to the person having
possession of the same in accordance with subsection (2) of this
section.

Any such garnishment shall not limit the rights of a

holder in due course of a negotiable instrument under ORS 73.3020,
a holder to whom a negotiable document has been duly negotiated
under ORS 77.5010 or a bona fide purchaser of a security under
ORS 78. 3010.

8
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(6)

If the property is an interest of an heir or legatee in

an estate of a decedent, the writ of garnishment shall be delivered
to the personal representative of the estate in accordance with
subsection (2) of this section.
{7)

For purposes of this section, a savings and loan

association, including such an association doing business in
this state and organized under the laws of another state or of
the United States, shall be deemed the debtor of a defendant to
whom a certificate, account or obligation, or an interest therein,
of the association has been issued, established or transferred
and in such case the provisions or subsection (4) of this section
shall not apply; provided, however, ownership by a defendant of
\

reserve fund capital stock, or comparable equity stock, or of an
interest therein, of any such association shall not be deemed to
create such a relationship and the provisions of subsection (4)
of this section shall apply.
SECTION 8.

(1)

Garnishee shall examine the writ of

garnishment to determine whether the writ complies on its face
with Section 4(2) of this 1981 Act.

Garnishee shall have no

duty to determine whether the plaintiff or sheriff or other
person has complied with the requirements of this 1981 Act
or to otherwise determine the effectiveness of the garnishment.
(2)

In searching its records for the property of the

defendant, the garnishee shall use all of the information
contained in the writ of garnishment pertaining to the identity
of the defendant.
SECTION 9.

(1)

Delivery of a writ of garnishment in

accordance with sections 5 through 7 of this 1981 Act shall be
9

t

/

... .

effective to garnish all property of the defendant which is in
the garnishee's possession at the time of delivery of the writ of
garnishment to the garnishee, including but not limited to stock,
debts and other obligations then in existence and payable in money,
whether due or to become due, property held on expired and unexpired
bailments and leases, and property held by the garnishee pursuant
to a security interest granted by defendant to garnishee.
(2}

Notwithstanding subsection (1) of this section,

property which may not be taken by garnishment shall include but
is not limited to equitable interest, property in the custody
of the law and property in the possession of a personal representative
constituting the subject matter of a trust contained in' a duly
probated will of a decedent.
SECTION 10.

( 1)

Following delivery of a ~Tit of garnishment

to a ga~nishee, the person or sheriff who delivered the writ of
garnishment shall promptly mail or deliver a copy of the ·writ of
garnishment, together with the notice of exemptions and claim
form described in section 11 of this Act, to each defendant

who is not a corporation and whose property is being garnished
by said Writ.

Such person or sheriff may meet the requirements

of this subsection by mailing the documents to the last-known
address of the defendant provided by the plaintiff.

The

person or sheriff may delay garnishment until the plaintiff
either provides such address or a statement that the plaintiff
has no knowledge of the defendant's last-known address.

The

person or sheriff shall have no duty under this subsection if
the plaintiff provides a statement that the plaintiff has no
knowledge of the defendant's last-known address.

10

(2)

-

-

Failure to comply with the requirements of subsection

(1) of this section shall not affect an otherwise effective
garnishment of the property of the defendant and such failure
shall not affect the right of the defendant to reclaim exempt
property.
SECTION 11.

(1)

The notice of exemptions referred to in

section 10 of this Act shall be in substantially the following
form:

NOTICE OF EXEMPT PROPERTY

Property belonging to you may have been taken or held in
order to satisfy a claim or judgment which has been asserted or
entered against you.

Important legal papers are enclosed.

YOU MAY BE ABLE TO GET YOUR PROPERTY BACK, SO READ THIS
NOTICE CAREFULLY.
State and Federal Law say certain property may not be taken.
Such property is said to be "exempt from execution."

The following

is a brief summary of such property:
(1)

Wages or a salary as described in ORS 23.175 and 23.185;

(_2)

Social Security (including SSI );

(3)

Public Assistance (welfare ) ;

(4)

Unemployment benefits;

tS )

Disability benefits;

(6 )

Workers' compensation benefits;

(7)

A Homestead (home, farm, mobile home, houseboat } if you

live in it, to the value of $10,000.

($12,000. if land is included)

or proceeds from its sale for one (1) year;
(8)

Household Goods, Furniture, Radios, a Television and

utensils to $800;
11

(9)
(10}

Automobile, Truck, Trailer or Other Vehicle to $800;
Tools, Apparatus, Team, Harness, or Library necessary

to carry on your occupation to $1,600, less the value of any vehicle
claimed exempt.

Food for such team for 60 days;

(11)

Books, Pictures, and Musical Instruments to $150;

(12)

Wearing Apparel, Jewelry and other Personal items to $500;

(13)

Domestic Animals and Poultry for family use to $600 and

their food for 60 days;
(14)

Provisions ( food) and Fuel for your family for 6 0 days:

(15)

One Rifle or Shotgtm and one Pistol:

(16)

Public or Private Pensions:

(17}

Veterans Benefits and Loans;

{18)

Medical Assistance Benefits;

(19}

Health Insurance Proceeds and Disability Proceeds

of Life Insurance Policies;

(20)

All Seamen's Wages and Clothing;

(21)

Cash Surrender Value of Life Insurance Policies not

payable to your estate;
(22}

Federal Annuities;

(23)

Other Annuities to $25 0 per month, excess over $250

per month subject to same exemption as wage;
{24)

Vocational Rehabilitation Benefits;

(25)

Benefits to the Aged;

(26)

Benefits to the Blind;

(27}

Credit Union Shares to $600;

(28)

Fraternal Society Benefits;

(29}

Civil Defense Benefits;

(30}

Benefits to Injured Inmates of Penetentiary, Correctional

Institutions or Work Camps;

12
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(31)

Benefits to Mentally Retarded Minors Injured in Special

Education or Training Program;
(32)

Public Employees and School District Employees Retirement

and Death Benefits;
(33)

Burial Lots or Space;

(34)

Building Materials, furnished for constructing

improvements on land;
(35)

Service~~n's Land during declared war; and

( 36)

Liquor License.
You must act promptly because the property may be

applied to the claim or judgment.

You may seek to reclaim your

exempt property by doing. the following:
(1)

Fill out the following fonn.

(2 )

Have the fonn notarized.

(3 )

Mail or deliver the form to the county courthouse.

You should be prepared to explain your exemption in court.
If you have any questions, you should see an attorney.

(2)

The claim form referred to in Section 10 of this

1981 Act shall be in substantially the following form:

State of Oregon

}
)

County of

)
Plaintiff

vs.

)

Defendant

)
)

CLAIM OF EXEMPT IO~-I

)
)
)
)
)
)
)

Case No.

13

•
STATE OF OREGON

)

) ss.

county of

)

I/we claim the following described property or money as exempt
from execution:

I/we believe this property is exempt because

Name

Name
Signature

Signature

Address

Address

---------

----------

-----------

----------

Phone

Phone
-----.("""'R,...e_qu__,i....r_e_d....,)...---

Subscribed and sworn to before me this

-----.(,....R_e_qu_i....r_e_d~)---day of

-----,

19

Notary Public for Oregon
My commission expires

------

(3)

Subsection (1) of this section is intended neither to

expand nor restrict the law relating to exempt property.

Whether

property is exempt from execution, attachment and garnishment sha1l
be determined by reference to other law.
(4)

The notice described in subsection (1) of this section

may be modified either to provide more complete exemption information
or to update the notice based on subsequent ,changes in exemption

laws.

However, any such modification shall not be required.
SECTION 12.

(1)

Within five days from the date the

writ of garnishment is delivered to the garnishee, the garnishee

14
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shall prepare a certificate designating the amount and description
of any property of the defendant in the possession or control of the

garnishee at the time of delivery of the writ of garnishment, or an
amount thereof sufficient to satisfy the plaintiff's claim or
judgment, whichever is less.

The certificate may be in the

form set forth in the writ of garnishment described in
Section 4 ( 2} of this Act.
(2)

If the garnishee determines that the writ of garnishment

does not comply on its face with Section 4(2) of this 1981 Act,
or if the garnishee is unable to detennine from the information
contained in the writ whether the property the garnishee holds
is the property of the defendant, the garnishee shall mail or
~

deliver its certificate to the Clerk of the Court which issued
the writ within five days following the garnishee's receipt
thereof, noting thereon the non-compliance with said Section 4 (2)
or the garnishee's inability to identify the defendant.
(3)

If the garnishee has no property of the defendant in

the garnishee's possession or control at the time of delivery of

the writ of garnishment to the garnishee, the garnishee shall,
within five days from the date the writ of garnishment was

delivered to the garnishee, mail or deliver its certificate to
the clerk of the court which issued the writ.
(4)

If the garnishee has property of the defendant in the

garnishee's possession or control at the time of delivery of the
writ of garnishment to the garnishee, the garnishee shall, within
five days from the date the writ of garnishment was delivered
to the garnishee, mail or deliver all property of the defendant

in the possession of the garnishee, or an amount thereof sufficient
to satisfy the plaintiff's claim or judgment, whichever is less,

in the .foll(

·- manner:
1 r:;

(a)

If the property garnished is a debt or other obligation

payable in money, the garnishee shall mail or deliver the property
to the clerk of the court which issued the writ, together with the
certificate of the garnishee.
{b)

If the property garnished is property other than a

debt or other obligation payable in money, the property shall be
mailed or delivered to the sheriff of the county in which the
writ was served, together with the certificate of the garnishee.
(5)

Notwithstanding section 9 of this Act, or subsection (4)

of this Section, the garnishee may deliver any property to the
sheriff or clerk of the court as the case may be, which the
garnishee believes has been garnished.

Garnishee shall have

no duty to detennine whether property held by the garnishee
is exempt from garnishment or is a property interest subject

to garnishment.
SECTION 13.

(1)

In the case of property in the garnishee's

possession which is or appears to be owned by the defendant and
one or more other persons, the garnishee may deliver all of said
property, or so much thereof as is necessary to satisfy the
garnishment, to the sheriff or the clerk of the court, as the
case may be.
t2)

Nothing contained in subsection (1) of this section

shall preclude any of the owners of the property from asserting
said owner's interest in or right to said property or any part
thereof.

To assert such a claim, the owner or owners, or any of

them, shall complete and file with the Court which issued the
writ of garnishment an Application in substantially the form
set forth in Section 11(2) of this 1981 Act~
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said application, the claim shall be adjudicated in a summary

manner at a hearing before said court.
SECTION 14.

(1)

Notwithstanding section 12 of this 1981 Act:

The garnishee shall have no duty to deliver its

certificate or any property pursuant to section 12 of this 1981
Act if it is otherwise directed by the court or if a release of
the garnishment has been delivered to the garnishee pursuant to
section 27 of the 1981 Act.
(2)

If the property of the garnishee is a debt which is

then in existence but not yet due, and which will become due

within 45 days after the date on which the writ of garnishment
is delivered to the garnishee, then within five days following the
~

garnishee's receipt of the writ of garnishfment, it shall prepare
a certificate designating the amount and due date of said debt,
and shall mail or deliver said certificate to the clerk of the
court which issued the writ.

Thereafter, unless the garnishee

receives written notice that the garnishment has been set aside,
satisfied or released, within five days after the debt becomes
due, the garnishee shall mail or deliver to the clerk of the
court which issued the writ the amount of the debt then due, or
an amount thereof sufficient to satisfy the plaintiff's claim or
judgment, whichever is less.
(3)

If the property of the garnishee is a debt which is

then in existence but not yet due, and which will not become due
within 45 days after the date on which the writ of garnishment is
delivered to the garnishee, or if the property is in the possession
of the garnishee on an unexpired bailment or lease, or pursuant
to a security interest granted by the defendant to the garnishee,
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• then;
(a)

-

-

The garnishee shall not be required to deliver

the property to the sheriff or the clerk of the court
pursuant to section 12 of this 1981 Act, but shall
instead hold the property pending receipt of the advice
provided for in paragraph (d} of this subsection.
(b)

Within five days after receiving the writ

of garnishment, the garnishee shall mail or deliver
to the sheriff of the county in which the writ was
served, the garnishee's certificate designating the
amount and description of the property, and noting
thereon the garnishee's reason for not delivering the
property.
(c)

Upon the sheriff's receipt of the certificate,

at any time after the entry of a judgment against the
defendant, unless a claim of exemption has been filed

with the clerk and said claim is pending, the sheriff
shall sell the defendant's interest in the property
according to.the certificate.
(d)

Within five days following the sale of the

defendant's interest in said property, th.e sheriff shall
advise the garnishee in writing of the identity of the
purchaser and that said purchaser is entitled to possession
of the property as provided in paragraph {e) of this subsection.

If the garnishee has not received the notice'

provided for in the preceeding sentence by the cate on
which the debt becomes due or the garnishee's interest
in the property expires, then, unless the garnishee has
been notified in writing by the plaintiff or the sheriff
that the sale of the defendant's interest therein has been
delayed, ·'· 'he garnishee may proceed to deal with the property
18

-

•

as if the ganiishment had not been issued.
(e)

Within five days following the garnishee's

receipt of said written advice or notice, the garnishee
shall pay the debt or deliver the property, as the case
may be, to the purchaser of the defendant's interest
therein, or, if the defendant's interest was not sold,
to the defendant.

Provided, however, that if, upon the

garnishee's receipt of said written advice or notice,

-

the debt remains undue or the bailment, lease or security
interest has not yet expired or been satisfied or released,
as the case may be, the garnishee shall not be required to
deliver the property to the purchaser or the defendant
until five days after the debt is due, the bailment or
lease has expired, or the indebtedness secured by the
property is satisfied or the security interest is
released.
(4)

Ganiishment shall not impair the powers of a personal

representative over estate property for the purposes of
administration.

The personal representative shall prepare a

certificate, noting thereon that the property is estate property
subject to administration.

Such certificate shall be delivered

within the time prescribed in section 12 to the clerk
of the court which issued the writ.

The personal representative

shall also file a copy of the writ of garnishment and certificate
in the office of the clerk of the court in which the estate is
being administered and report the garnishment to the court in any
petition for distribution.

In a decree made upon such petition,

distribution shall be ordered to the heir or legatee, but delivery
shall be ordered to the sheriff or clerk of the court, as the case
· may be.

-

•

(5 )

If the property is not conveniently deliverable, the

garnishee may note that fact on the certificate, and may continue to
hold the property until the sheriff takes possession thereof.
(6)

Garnishees who are employers may pay the exempt

portion of earnings to defendants who are employees.

The

garnishee may determine the exempt portion of such earnings
in accordance with the Earnings Exemption Computation Schedule
contained in the writ of garnishment delivered to the garnishee.
SECTION 15.

(1 )

Property delivered to the .clerk in

accordance with Section 12 of this Act shall be disposed of as
follows:
(a)

If the writ of garnishment was issued pursuant to an
I

order for provisional process, the clerk shall hold the money
pending final judgment against the defendant.

If final judgment

is rendered in favor of the defendant, the court shall order the
clerk to pay the money to the defendant.

If final judgment is

rendered in favor of plaintiff, unless a claim of exemption has
been filed by the defendant with the clerk and is pendingr the
court shall order the clerk to pay to the plaintiff so much of
the money as will satisfy the judgment, and to pay the remainder to

the defendant.

lbL

If the writ of garnishment was issued pursuant to a

final judgment, then five days after receipt of the money, unless
a claim of exemption has been filed with the clerk and is pending,
the clerk shall pay to the plaintiff so much of the money as will
satisfy the judgment and shall pay the remainder to the defendant.
(2)_

Property delivered to the sheriff in accordance with

Section 12 of this Act shall be disposed of as follows:
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(a)

If the writ of garnishment was issued pursuant to an

order for provisional process, the sheriff shall hold non-perishable
property pending final judgment against the defendant.

If final

judgment is rendered in favor of the defendant, the court shall
order the sheriff to deliver the property to the defendant.

If

final judgment is rendered in favor of the plaintiff, unless a
claim of exemption has been filed by the defendant with the
clerk and is pending, the court shall order the sheriff to sell
the property in the same manner in which property is sold on
execution.

{b)

If the writ of garnishment was issued pursuant to

a final judgment, then five days after receipt of the property,

'

unless a claim of exemption has been filed with the clerk
and is pending, the sheriff shall sell the property in the
same manner in which property is sold on execution.
(c)

If the garnished property is perishable, or livestock

and the cost of keeping is great, the sheriff shall sell the

property in the same manner in which property is sold on
execution.
(dl

The plaintiff shall be liable for the sheriff ' s

reasonable expenses in taking and keeping property tendered
pursuant to this section.

If final judgment is rendered in

favor of the plaintiff, such expenses shall be allowed as
disbursements.
SECTION 16.

(1)

Unless the garnishee shall file a

certificate and deliver the property required to be delivered to
the sheriff or clerk of the court within the time provided by la-w,
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the garnishee shall be liable to the plaintiff in an amount equal
to the lesser of:
{a)

the amount required to satisfy plaintiff's claim or
judgment; or

(b)

the value of the defendant's property held by the
garnishee at the time of the garnishee's receipt of
the writ of garnishment.

(2)

Delivery of the property by the garnishee to the

sheriff or clerk of the court, as the case may be, shall discharge
the garnishee from liability to the plaintiff for the value thereof.
The sheriff or clerk of the court shall, when requested, provide
the garnishee with a receipt for any property received.
SECTION 17.

If a garnishee fails to provide a certificate

within the time stated, or if a certificate, when given, is
unsatisfactory to the plaintiff, or if the garnishee fails to
deliver property within the time stated, the garnishee or an
officer of the garnishee may be ordered by the court where the
action is pending or judgment has been entered to appear and

be examined on oath concerning the same, and disobedience to
such order may be punished as contempt~
SECTION 18.

The order provided for in section 17 of this

Act shall require such person or officer to appear before the
court at a stated time and place.

In the proceedings upon the

order, the person or the association or corporation represented
by an officer shall be known as the garnishee.
SECTION 19.

The court may; at the time of the application

of the plaintiff for the order provided for in section 17 of this
Act, or at any time thereafter, by order, restrain the garnishee
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from in any manner disposing of or injuring any of the property
of the defendant alleged by the plaintiff to be in the garnishee's
possession, and disobedience of such order may be punishec as contempt.
SECTION 20.

After the allowance of the order provided for

in section 17 of this Act, and not less than 20 days before the
garnishee or officer thereof shall be required to appear, or
within a time to be specified in the order, the plaintiff shall
serve upon the garnishee or officer thereof written allegations, and
may serve written interrogatories concerning matters relating to
the garnishment.
SECTION 21.

Unless further time is allowed for good cause,

not less than 10 days prior to the day when the garnishee or
officer thereof is required to appear, he shall file his answer

-

to· the allegations and interrogatories with the court and
deliver a true copy of his answer to the plaintiff.

The

answer shall be on oath, and shall contain a full and direct
response to. all the allegations and interrogatories.
SECTION 22.

If the garnishee or officer thereof fails

to answer, the court, on motion of the plaintiff, may compel
the garnishee or officer thereof to do so, or the plaintiff
may, at any time after the entry of judgment against the defendant,
have judgment against the garnishee for want of answer.

In no

case shall judgment be given against the garnishee for a greater
amount than the judgment against the defendant.
SECTION 23.

Plaintiff may except to the answer of the

garnishee or officer thereof for insufficiency, within such
time as may be prescribed or allowed, and if the answer is
adjudged insufficient, the garnishee or officer may be allowed
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to amend the answer, on such terms as may be proper, or judgment
may be given for the plaintiff as for want of answer, or such
garnishee or officer may be compelled to make a sufficient
answer.

The plaintiff may reply to the whole or a part of the

answer within such time as may be prescribed or allowed.
SECTION 24.

Witnesses, including the defendant and garnishee

or officer thereof, may be required to appear and testify, and
the issues shall be tried, upon proceedings against a garnishee,
as upon the trial of an issue of law between a plaintiff and
defendant.
SECTION 25.

If by the answer it shall appear, or if upon

trial it shall be found, that the garnishee, at the time of the
delivery of the garnishment documents, held property beyond the
amount admitted in the certificate, or held any property if no
certificate was given, or failed to deliver property required
to be delivered, judgment may be given against the garnishee for
the value thereof in money.
SECTION 26.

Executions and writs of garnishment may

issue upon judgment against a garnishee as upon ordinary
judgments between a plaintiff and a defendant, and costs and
disbursements shall be allowed and recovered in like marmer;
provided, however, when judgment is rendered against any
garnishee, and property of the defendant in the possession
of the garnishee is a debt owing by the garnishee to the
defendant not yet due, a bailment or lease which has not yet
expired, or a security interest ·in favor of garnishee,
execution shall not issue until the debt is due, bailment or
lease has expired, or the indebtedness secured by the property
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is satisfied or security interest released.
SECTION 27.

(1)

The clerk of the court shall issue

releases of garnishments based upon writs issued by such
clerk, whenever the plaintiff, or the plaintiff's agent or
attorney, shall file with the clerk a written request therefor.
Such release shall be executed in duplicate, under the seal
of the court or the stamp of the clerk, and may cover all or
any portion of the property held under garnishment. One
duplicate original of the release shall be delivered to the
garnishee, and the other duplicate original shall be filed
by the clerk in the court record.

Any pending proceedings

in such case for the sale upon execution of any property so
garnished shall, as to all property covered by the release,
thereupon be terminated and be considered of no effect.

All

costs are to be paid by the plaintiff.
(2)

Upon receipt by the garnishee of the duplicate original

release, the garnishee, and all property subject to such
garnishment, shall to the extent stated in the release, be
released from all liability arising by reason of the issuance
and service of the ~Tit of garnishment, or by reason of the
garnishee's return thereon as though the garnishment documents
had not been served.

The garnishee may rely upon any such

release so received without any obligation to inquire into
the authority therefor.
(3)

The authority vested by this section in the clerk

of the court to issue releases is not exclusive but in addition
to the authority of the court having jurisdiction of the cause
to release, discharge or dissolve garnishments.

..
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SECTION 28.
12.085.

ORS 12.085 is amended to read:

Garnishment proceedings pursuant to (ORS 29.270 to

29.370] Sections 17 through 25 of this 1981 Act shall be cornmenced
within one year from the [time of service] delivery of the

writ [and notice.] of garnishment under Section 5 of this 1981

Act.
SECTION 29.
23.185.

(1)

ORS 23.185 is amended to read:
Except as provided in subsection {2) of

this section, the maximum part of the aggregate disposable
earnings of an individual for any work week that is subject to
garnishment may not exceed:
(a)

25 percent of [his] the individual's disposable

earnings for that week;
(b)

The amount by which [his] the individual's disposable

earnings for that week exceed 36 times the applicable federal
minimum hourly wage prescribed by Section 6 ( a) (1) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 206 ) as that section is in
effect on January 8, 1979, including future wage minimum hourly
increased then prescribed in that section; or
(c)

The amount described in paragraph (a) or (b ) of this

subsection, minus any amount required to be withheld from [his}
the individual's disposable earnings for that- week pursuant to
an order issued under ORS 23.777 or 23.783, whichever amount is less.
(2)

The restrictions of subsection (1 ) of this section do not

apply in the case of:
(a)

Any order of a court of bankruptcy under Sectior.s 1 (601)

to 1 (686} of the Act of June 22, 1938, ch. 575 (11

u.s.c.

or under the Act of November 6, 1978 (Public Law 95-598).

1001 to 1080)
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(b}

Any debt due for state or federal tax.

(3)

No court shall make, execute or enforce any order

or process in violation of this section.
(4)

Any waiver by debtor of the provisions of this section

is void.
[(5)

Any legal process served on a garnishee shall indicate

whether the provisions of subsection (2) of this section apply.]
[(6)

A copy of this section shall be attached to or made

a part of any legal process served on a garnishee.]
[(7}]

(5}

No employer shall discharge any person for the

reason that the person has had earnings garnished.
SECTION 30.
29.020.

ORS 29.020 is amended to read:

As used in ORS 29.020 to 29.075, unless the context

requires otherwise:

(1}

nconsumer goods" means consumer goods as defined in

ORS 79.1090.
(2)

"Consumer transaction" means a transaction in which

the defendant obligates himself to pay for goods sold or leased,
services rendered or moneys loaned, primarily for purposes of
the defendant's personal, family or household use.
(3)

"Issuing officer" means any person who on behalf of

the court is authorized to issue provisional process.
(4)

11

Property 11 means a present or future legal or equitable,

vested or contingent, interest in money, documents, instruments,
accounts, chattel paper, general intangibles, contract rights,
choses in action, goods or other real or personal property.

(5)

"Provisional process" means attachment under ORS 29.110

to 29.400, garnishment under [such attachment] this 1981 Act,
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any legal or equitable judicial process or remedy which before
final judgment enables a plaintiff, or the court on behalf of
the plaintiff, to take possession or control of, or to restrain
use or disposition of, property in which the defendant claims an
interest.
SECTION 31.

29.170.

ORS 29.1 70 is amended to read:

The sheriff to whom the writ is directed and

delivered shall note upon the writ the date of such delivery ,
a.'1.d shall execute the ·writ without delay, as follows:
(1)

To attach real property, he shall make a certificate

containing t~e title of the cause, the names of the parties to be
the action, a description of such real property, and a statement
that the same has been attached at the suit of the plaintiff,
and deliver the certificate to the county clerk of the cou..'1.ty in
which the attached real estate is situated.

The county clerk shall

certify upon every certificate so delivered the time when it was
received, and the certificate shall be effective from the time
of its receipt by the county clerk.
(2)

Personal property [capable of manual delivery to the

sheriff, and ] not in the possession, control or custody of a
third person [,] shall be attached by the sheriff taking [it )
the property into [his ] the sheriff's custody.
(3) Other personal propert:y shall be attached by leaving
a certified copy of the ·writ and a notice with the person having
possession of the same, or if it be a debt, then with the
individ~al debtor, and if such debt arises out of a wage or
salary claim against a corporate debtor then wi t h the registered

..
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agent of the corporation, the president or other head of the
corporation, vice president, secretary, cashier, assistant
cashier or managing agent or such other person designated by
the corporation to accept the writ and notice, or if it be

rights or shares in the stock of an association or corporation,
or interests or profits thereon, then with such person or officer

of the association or corporation as a summons is authorized to be
served upon; provided that if it be a security, as defined in
ORS 78.1020 or a share or any other interest for which a
certificate is outstanding, the requirements of ORS 78.3170
must be satisfied.

However, debts owing to the defendant by a

bank or trust company or savings and loan association maintaining
•
branch offices, or credits or other personal property whether or
not capable of manual delivery, belonging to the defendant and

in"the

possession of or under the control of such a bank or

trust company or savings and loan association, shall be
attached by leaving a certified copy of the writ and the notic.e
with the president, vice-president, treasurer, secretary,
cashier or assistant cashier of the bank or trust company or
savings and loan association at the office or branch thereof at
which the account evidencing such indebtedness is carried or
at which the bank or trust company or savings and loan association
has credits or other personal property belonging to the defendant
in its possession or under its control, or, if no such officers be
found at such office or branch, by leaving a certified copy of
the writ and the notice with the manager or assistant manager
of such office or branch; and no attachment shall be effective
as to any debt owing by such bank or trust company or savings
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loan association if the account evidencing such indebtedness

is carried at an office or branch thereof not so served, or as
to any credits or other personal property in its possession or
under its control at any office or branch thereof not so served,
except that such service on the head office of any such institution
shall be effective service upon all offices or branches thereof
located in the same city as the head office.]
(3)

Personal property in the possession, control or

custody of or owing by a third person shall be attached in
accordance with the provisions of Sections 2 through 27 of this
1981 Act.
[(4)

For purposes of this section, a savings and loan

association, including such an association doing business in
this state and organized under the laws of another state or of
the United States, shall be deemed the debtor of a defendant to
whom a certificate, account or obligation, or an interest therein,
of the association has been issued, established or transferred and
in such case the provisions of ORS 78.3170 shall not applyi
provided, however, ownership by a defendant of reserve fund
capit_a l stock, or comparable equity stock, or of an interest
therein, of any such association shall not be deemed to create
such a relationship.]
[(5)

The notice referred to in subsection

(3)

of this

section shall contain the name of the court, the names of the
parties to the action, clearl:y specify name of the party or
parties whose property is being ·garnished, provide the last
address, if known, of each party whose property is being
garnished, be directed to the garnishee, specify the property

30

..

Ill'

•
.

•

.

,. attached, whenever possible, and comply with the requirements
of ORS 23.185.

The notice may contain additional information

to assist the garnishee in identifying the party whose property
is being garnished.]
SECTION 32.

ORS 29.178 is amended to read:

290178., (1)

Following [execution] attachment by the sheriff

[of any writ] pursuant to subsection (1) or (2) of ORS 29.170
[or 29.175 other than a wage or salary garnishment], the
sheriff shall promptly mail or deliver the following to the
[noncorporate judgment debtor] defendant who is not

a corporation

at his last-known address:
(a}

A copy of the writ;

(bl

A copy of the certificate delivered to the county clerk

pursuant to subsection (1) of ORS 29.170, if any; and
[(cl

A copy of the notice delivered pursuant to subsection

t3l of ORS 29.170 or subsection (1) of ORS 29.175, if anyi andl
[(dl]

(c}

The notice of exemptions and claim form described in

[subsection (2) of this] Section 11 of this 1981 Act.

[{2)

The notice to the judgment debtor shall contain;]

[(a}

A statement that certain property of the judgment

debtor has been or may have been levied upon;]
[(bl

If the sheriff has executed the writ by taking property

into his custody, a list of the property so taken;]

[tct

A list of all property and funds declared exempt

under state or federal law;]
[(d)

An explanation of the procedure by which the judgment

debtor may claim an exemption;]
[(el

A statement that the forms necessary to claim an

31

"

.

... •

'
~

. ' ••

.

.. .

•

'

exemption are available at the county courthouse at no cost to
the judgment debtor; and]

[(f)

A statement that if the judgment debtor has any

questions, he should consult an attorney.]
[(3)

Notwithstanding subsection (1) of this section,

if a writ is served on a bank, trust company or savings and loan
association, as garnishee, the sheriff shall deliver the copies
and notice required by subsection (1) of this section to such
garnishee.

If the garnishee has property belonging to the

judgment debtor, the garnishee shall promptly mail or deliver
the copies and notice to the judgment debtor.I

[ (4)]

(2)__

The sheriff may meet the requirements of

subsection (1) of this section by mailing the documents to the
last-known address of the [judgment debtorl defendant as provided
by the [judgment creditor] ~~aintiff.

The sheriff may withhold

execution of the writ witil [such address or a statement that
the judgment creditor] the plaintiff either provides such address
or a statement that the plaintiff has no knowledge of the
[judgment debtor's] defendant's last-known address [is
furnished by the judgment creditor]. The sheriff shall

~ve no duty under this subsection if the plaintiff provides a
statement that the plaintiff has no kno·wledge of the defendant's

last-known address.
SECTION 33.

Section 34 of this Act is added to and made

a part of ORS chapter 23.

SECTION 34.

(1)

Following levy by the sheriff pursuant

to ORS 23.410, the sheriff shall promptly mail or deliver
the following to each judgment debtor who is not a corporation
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at his last-known address:
(a)

A copy of the writ; and

(b)

A copy of the notice of exemptions and claim form

described in Section 11 of this 1981 Act.
(2)

The sheriff may meet the requirements of subsection

(1) of this section by mailing the documents to the lastknown address of the judgment debtor as provided by the
judgment creditor.

The sheriff may withhold execution of the writ

until the judgment creditor either provides such address or a
statement that the judgment creditor has no knowledge of the
judgment debtor's last-known address.

The sheriff shall have no

duty under this section if the judgment creditor provid~s a
statement that the judgment creditor has no knowledge of the
judgment debtor's last-known address.
SECTION 35.

If any provision of Sections 1 through 34 of

this 1981 Act or the application thereof to any person or
circumstance is held invalid for any reason, such invalidity shall
not affect any other provision or application of Section 1 through
34 of this 1981 Act which can remain in effect without the invalid
provision or application, and to this end the provision of
Sections l through 34 of this 1981 Act are severable.
\

SECTION 36.

ORS 23.420, 23.43 0, 23.650, 23.655, 23.660,

23.665, 23.670, 23.750, 29.175, 29.270, 29.280, 29.290, 29.300,
29.310, 29.320, 29.330, 29.34 0 , 29.350, 29 . 360, 29.370, and

29.400 are repealed.
SECTION 37.

This Act shall take effect on Januar;l 1, 1982.
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C I RCU I T COURT OF OREGON
THIRD JUDICIAL DISTRICT
MARION COUNTY COURTHOUSE

SALEM, OREGON 97301
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MR. DONALD W. MC EWEN
Attorney at Law
1408 Standard Plaza
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Dear Don:

\

I

I just recently made the acquaintance of the OCPR while
setting as a Pro Tern Trial Judge in Marich County.
I was
met with a Motion to Dismiss under Rule 21, because of the
lack of personal jurisdiction of the defendant resulting
from faulty service under Rule 7. When the motion was
presented to me, I, in my ignorance, asked if the moving
party did not intend a Motion to Quash service. Rule 21
was then called to my attention.
It seems to me that in
order to attempt a new se,~ce plaintiff has to refile
his complaint with attend~ filing fees because dismissal
usually means dismissal of the suit or action.
I have made no extended examination of the rules and there
may be a simple answer which obviates the filing of a new
case. Such examination as I have made fails to disclose to
me that dismissal really means something else ~hen used in
this context. There may be a simple answer which obviates
the filing of a new case, however, I thought it wise to call
the matter to your attention because if my interpretation is
correct the result seems unnecessary and undesirable.

rmh/slh
P.S.
In the case in question I told counsel I didn't care what
the rules provide I was only going to quash service of summons
because it is the only thing that makes any sense.

DAVID

R.

VANDENBERG• JR.,

P.C.

ATTORNEY AT LAW
411

PINE STREET

KLAMATH FALLS, OREGON 97601
TELEPHONE 503/882-5501

January 19, 1981

Mr. Fredric R. Merrill
Attorney at Law
School of Law
University of Oregon
Eugene, Oregon 97403
Dear Fred:
RE:

Wrongful Death Statute
Our File No. 80-263

Would you take a look at ORS 30.080 and 30.020, which are the
statutes pertaining to the bringing of a wrongful death action
in Oregon.
There certainly seems to be a discrepancy in ORS 30.020 and
30-080.
ORS 30.080 limits damages to compensate the spouse,
dependents or estate for the actual pecuniary loss, if any,
to such spouse, dependents and estate and for reasonable medical
and funeral expenses.
In 1973, when the amendment took place and ORS 30.020 was expanded
to provide, among other things, for recovery of pain and suffering,
this was not carried over into 30.080.
The only thing that comes to mind is that this was simply inadvertently overlooked by the Legislature.
If you agree with
this analysis and I am correct in the same, it would seem
that a recommendation should be made to the Legislature to
have both statutes provide the same measure of damage.
Let me know what your thoughts are.
Very respectfully yours,
DAVID R. VANDENBERG, JR., P.C.

'/:J. ~ ,pci .

~ d R. Vandenberg, Jr.
DRV:pct

MEMORANDUM
TO:

COUNCIL

FROM:

Fred Merri 11

RE:

1981 LEGISLATIVE SESSI ON

DATE:

January 21, 1981
The first Joint House and Senate Judiciary Committee hear-

ings were held Tuesday morning, January 20, 1981.

At 3:00 o'clock

in the afternoon, at the request of the Oregon Bankers' Association,
the Senate Judiciary Committee voted unanimously to introduce the
enclosed bill as a Committee Bill.

They were very careful to point

out that this vote did not absolutely indicate that they would vote
to strip the rulemaking power from the Council but that the vote
merely was to have the bill introduced.

From what we can figure

out at this point, it appears the motivation for the bill is the
Council's position on class actions, and it probably will be supported by anyone opposing liberalization of class actions .

Notice

that the effective date of the bill is the beginning of this year;
obviously, this is intended to wipe out the work of the Council
for this biennium.
I am also enclosing a schedule of the meetings relating
to the rules by the joint committee with the names of persons who
have agreed to attend and represent the Council for those meetings
filled in.

We are still actively seeking people to appear at the

hearings, and if you have a particular interest in any area, please
let me know and plan to attend.

We also will have a hearing

scheduled on the Council's budget at some later date.
ing a copy of the bill relating to the budget .
FRM:gh
Encl. (2)

I am enclos-

A BILL FOR AN ACT

l

2 Relating to the Council on Court Procedures; amending ORS 1.7351
3 and declaring an emergency.
4

Be It Enacted by · the People of the State of Oregon:

5

Section 1.

6

1.735. The Council on Court Procedures shall promulgate rules

7

ORS 1.735 is amended to read:

governing pleading, practice and procedure, including rules

8 governing

form and service of summons and process and personal

9 and in rem jurisdiction, in all civil proceedings in all courts
\. ,

10 of the state which shall not abridge,

enlarge, or modify the

11

substantive rights of any litigant.

12

section do not include rules of evidence and rules of appellate
procedure.

The rules authorized by this

The rules thus adopted and any amendments which may

14 be adopfed -,frorn time. to.time, together with a list bf statutory
15 sections superceded thereby, shall be submitted to the Legislative
16 Assembly at the beginning of each regular session [and]~

If adopted

,..
J7 by statute by the Legislative Assembly, the rules shall go into
13 effect 90 days after the close of that session unless the Legislative
19

Assembly shall provide an earlier effective date.

In adop·ting the

20 rules the Legislative Assembly may (, by statute,] amend,

[repeal ]

21 delete or supplement any of the rules.
22

SECTI ON 2.

This Act being necessary for the immediate

23 preservation of the public peace, health and safety, an emergency
24

is declared to exist, and this Act takes effect on

l'agc

January lst , 1981.

DISTRICT COURT OF THE STATE OF OREGON
FOR LANE COUNTY
LANE COUNTY COURTHOUSE
EUGENE. OREGON 97401

BRYAN T. HODGES
DISTRICT JUDGE
687-4027

21, 1981

Frederic R. Merrill, Executive Director
Council on Court Procedures
University of Oregon, School of Law
Eugene, Oregon 97403
Re:

Small Claims Procedures

Dear Mr. Merrill:
As the judge in charge of the administration of our Small Claims
Department, I have become aware of many problems causing clerical
uncertainties, public anguish and the possibility -- however remote or unlikely -- of judicial error. I would like to impose
upon you to the extent of outlining some common problems and then
inviting your council to give whatever consideration to the promulgation of civil rules of procedure that you may deem appropriate.
The basic premise throughout this letter is that Small Claims Court
is intended to be a truly 11 peoples 1 court" and, therefore, should
be as inexpensive, readily accessible and most understandable as
possible. We prefer to adopt procedures enabling parties to reduce
to a minimum not only their monetary outlay but also the number of
times they must appear in court and the number of times they must
contact the court for advice as to the current status of their
cases and what to do next.
The concerns and observations made below are directed toward the
goal of achieving a truly efficient Small Claims Court which is
conducted according to Due Process concepts.
TRANSFER CASES
In two situations, a defendant may cause a plaintiff's small claim
to be transferred out of the Small Claims Department of the District
Court: (l) by requesting a jury trial in those cases in which the
claim exceeds $200 (see ORS 46.465) and (2) by filing a counterclaim in excess of the jurisdiction of the Small Claims Department
(see ORS 46.461).
The present statutes provide no procedure for anyone s benefit in
the excess counter-claim transfer case. Hence, what is the actual
status of the small claim when the defendant fi les such a counterclaim? Is it dismissed by operation of l aw? Is it somehow "inactive?"
1

(Continued )

Frederic R. Merrill, Executive Director
Council on Court Procedures
January 21 , 1981
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Does the case file physically remain within the Small Claims Department,
or does the file get physically transferred to the "appropriate court?"
If physically transferred, can there be a trial in that court on the
basis of the small claim and the counter-claim materials in violation of
existing provisions of ORCP? Do the parties lose their paid fees or can
the fees paid into the Small Claims Department be credited against the
required department fees? To what extent, if any, may a court fashion
court rules to govern the management aspects of these cases?
One possible format for dealing with these cases could be statutes or
civil procedures rules providing for the following:
1) Defendant pays all costs of transfer at the time of filing the
excess counter-claim;
2) The Small Claims clerk physically transfers the Small Claims
file and fees to the :Cl erk of the "appropriate court" -- i.e., district
court for counter-claims within that court's jurisdiction and circuit
court in other cases;
3) The Clerk of the "transferee court" immediately gives the
Small Claims file a new case number and then sends a notice to the parties
giving plaintiff 30 days (or other time) to file a new Complaint, in full
compliance with ORCP, then serving defendant a copy of Summons and Complaint under ORCP, with the case thereafter proceeding under ORCP and
local court rul es;

4) If plaintiff fails to fil e a Complaint within that 30 days,
then defendant has a right to file a Complaint within the next 30 days,
which Complaint must comply fully with ORCP and the further requirement
of service of Summons and Complaint under ORCP, with. the case th.e reafter
proceeding under ORCP;
·
5) If the parties file a new case under()) or (4),. then no new
fees would be required because the def~ndant in the Small Claims case
paid all those at the time of filing the excess counter-claim:
6) If th.e parties do not file a new case under (3) or (4), then
the case is dismissed without prejudice in the "transferee court. "
In the case of the jury request transfer, ORS 46 . 465(3) at least provides for some time periods for the parties to act wi_thin -- but what
really are the consequences if the parties do not? We interpret these
provisions as creating essentially a time period which excus~s the requirement of formal service, substituting servi:ce of Complaint only by
mail. The defendants in these cases commonly default after the plaintiff
files a formal Complaint be.cause there is no Summons or similar notice
required by current law, and the defendants assume that their _response
within the small claims case in requesting a jury is somehow also a
response to the new Complaint when received in the mail. We fear a
constitutional notice problem in the lack of the Summons requirement .

(Continued )
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In some cases, the plaintiff files a small claim, the defendant files
a counter-claim for more than $200 but within the upper limit of the
Small Claims Department and then the plaintiff requests a jury trial
because of that counter-claim. The statutes are silent as to that
particular situation and there are no provisions permitting or prohibiting that jury request at that time and there are no procedures
whatsoever enacted for us to deal with that situation. The constitution of the state, however, guarantees a jury trial in all civil
cases for more than $200. See Art. VII (Amended) Sec. 3 Or. Const.
Can there not be some rights, procedures and costs spelledout by
legislation to deal with this situation so that we can fo l low a common,
mandated procedure?
DEFAULTS VS. DISMISSALS
In ORS 46.475, provisions are made for various dismissals and judgments.
But no provision anywhere deals with the right to award costs to a nondefaulting party -- e.g., ORS 46.475(4), the defendant has paid $7.00
for a hearing fee and taken one-half of a day off of work in order to
appear for his requested small claim hearing, the plaintiff has failed
to appear and all that we can do under current law is to tell the defendant: "You do not get a judgment for your paid costs, but the claim
against you is dismissed without prejudice to the plaintiff's right to
refile it and subject to the plaintiff's right to file a motion to set
aside this dismissal for good cause shown." ( Fortunately not a ll defendants in that position challenge us to explai n how that is fair ) .
DEFAULT REQUESTS
In our County, plaintiffs request a default judgment as a part of the
claim-filing process -- long before a default is permissible -obviously not authorized by current statutes, but an efficient procedure nevertheless for our clerks and for plaintiffs who do not thereby
have to come back to court to file a default judgment motion as a separate document and at a separate time. Perhaps there could be thought
given to authorizing this procedure by statute or in some way codifying
default judgment procedures in the smal l claims cases.
POST-JUDGMENT RIGHTS AND DUTIES
In one county, the judges require the losing party to answer under oath
to questions submitted on a "judgment debtor examination" which is not
authorized by statute, and the practice is open to serious challenge at
present -- but does have the merit of expediency, efficiency and some
certainty -- not to mention a good use of people's time. Perhaps this
could be considered as something to permit or authorize by statute under
certain limitations.
ORS 46.495 requires our civil clerks to explain the remedy of garnishment,
but does not tell us what to say. This whole area needs l egislative
guidance and it wou l d~of assistance to us to have spel l ed out exactly

(Continued )
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what our small claims clerks (and our regular civil clerks, for that
matter) must advise people about.
We have many problems with regard to garnishments under existing law
and it would be of great help for all civil clerks in all departments
(small claims, regular civil department of district court, and perhaps
regular civil department of circuit court) if there could be some civil
procedure rule or statute which simplifies the garnishment procedures
in all respects so that: a) judgment debtors can know immediately what
their rights are to exemptions, as to what exemptions are permitted and
the procedure for claiming those exemptions, b) judgment creditors
can know their rights and, c) garnishees can be served with a simplified form which more easily, in simpler language and in a more reasonabl e
format explains their obligations and, more importantly, how to compute
accurately what is to be paid into court by an employer or a banker or
the like.
Employers sometimes receive multiple garnishments from one or more
courts for the same employee and then they call our clerks for advice.
Their lawyers are too expensive and the lawyers often suggest that the
garnishees call our clerks anyway. Our clerks are not garnishment
experts and I hope someone could clarify legislatively the law in this
area so that all concerned can know what to do and how to do it.
The district court is intended to be a people's court
but it needs
some common, well-considered, consistent procedure to be abl e to serve
the interests of all persons using the court.
I deeply appreciate whatever attention you are able to give these
matters and would be happy to cooperate with you or your council in any
possible way in order to help in the improvement of the current statu tory law in this area.
Small Claims Court users are not a very viable or powerful lobby group
I suppose, but we would like to be able to be more responsive to
plaintiffs, defendants, witnesses and garnishees than is the case at
present.

BTH:ew
cc:

Mr. John Van Landingham, Lane County Legal Aid
Lane County Legislative Delegation .

.'>,IH•"I ! I ..:\',

January 23, 1981

Honorable Bryan T. Hodges
District Judge
Lane County Courthouse
Eugene, Oregon 97401
Dear Bryan:
Thank you for your excellent letter of January 21, 1981. As you
probably know, the Council has just completed the balance of the general
ORCP for circuit and district court cases. Drafting the rest of the
ORCP and amending Rules 1-64 occupied full Council energy during this
biennium, and a legislative review of thi s work is presently in process .
Generally, the future plans of the Council call for attending to a
number of more specialized areas of civil procedure which are covered by
ORS sections and would never be part of the ORCP. The Small Claims procedures are one of the items on this list. Your letter suggests that it
should be a high priority for work during the next biennium.
I am furnishing copies of your letter to Council members. The
Council should be deciding its workload for the next biennium this
summer.

Very truly yours,

. . >..
'

.'~-- A L·
C'c

__,_/

,:'..

Fredric R. Merrill
Executive Director, Council on
Court Procedures
FRM: gh

cc: V"Council members
Mr. John Van Landingham

7'

/..,,..-----7..-:7....-c:~

{

ME MO R A N D U M

FELICIA GMIEWOS Z

TO:

Co-Counsel
Senate Justice Commi ttee

FROM:

Fredric R. Merrill

RE :

PROPOSED LEGISLATIVE AMENDMENTS

DATE:

January 27, 198 1

I would suggest that you could substitute the words,
"depositions, where the 1tJitness does not te sti-Fy at trial ana
the deposition is admitted into evidence," for "ne cessary Ge pos i tions."

To allow recovery for all depo s itions has S;Jbs tantia l

dangers for abus e .

To refer to depositions used in eviden ce

would include situations when the deposition was use d for i no eachment or as an admission and would encourage attorneys to du;r:p
depositions into evidence at trial.

The suggested languag2 s hould

be close to current general interpretation of "necessary. "

FRM:gh
Encl .

cc:

Linda Zuckerman (Encl.)

PROPOSED LEGISLATIV E AMENDMENTS

January 27, 1981

ORCP 70 C. is amended to read:
C.

Submission of forms of judgment.

Attorneys shal l sub-

mit proposed forms for judgment at the direction of the court
rendering the judgment.

[Unless otherwise] When ~ ordered by

the court, [any] the proposed form of judgment shall be served
five days prior to the submission of judgment in accordance with
Rule 9 B.

The proposed form of judgment shall be filed and proof

of service made in accordance with Rule 9 C.
ORCP 69 B. (2) is amended to read:
B. (2)

By the court .

In all other cases, the party see k-

ing a judgment by default shal l apply to the court therefor, but
no judgment by default shall be entered against an infant or
incompetent person unless they have a general guardian or th ey
are represented in the action by another representative as pro vided in Rule 27.

If the party against whom judgment by default

is sought has appeared in the action[, such party] or if the
party seeking judgment knows that the party against whom judgment is sought is presently represented by an attorney, the
party against whom judgment is sought (or , if appearing by representative, such party's representative ) shall be served with
written notice of the application for judgment at l ea st 10 days,
unless shortened by the court, prior to the hearing on such application.

If, in order to enable the court to en t er judgme nt

or to carry it into effect, it is necessary to ta ke an account

PROPOSED LEGISLATIVE AMENDMENTS

January 27, 1981
Page 2

or to determine the amount of damages or to establish the truth of
I

any averment by evidence or to make an investigation of any other
matter, the court may conduct such hearing, or make an order of
reference, or order that issues be tried by a jury, as it deems
necessary and proper.
matter upon affidavits .

The court may determine the truth of any

LANE COUNTY LEGAL AID SERVICE. INC.
1309 WII.LAMt:TTF. STHr.t:T

AM~:.,., c f 111~.

EUGENE. OREGON 97401

U'.;lh11:;11

January 30, 1981

Fredric R. Merrill
Executive Director
Council on Court Procedures
University of Oregon School of Law
Eugene, OR 97403
Re:

Small Claims Court procedures

Dear Fred:
On January 21, 1981, District Judge Bryan Hodges wrote to you,
requesting that the Council address several procedural problems
in Small Claims Courts.
I want to express my support for the
points he raised regarding transfer cases, which he ind t had
discussed before he wrote to you.
The first transfer case problem involves requests for jury trials.
ORS 46.455 (2) (c) provides, in compliance with the Oregon Constitution,
that r1 Small Claims Court defendant who has been sued for more than
$200 may request a jury trial.
In effect, because there are no
juries in Small Claims Court, this bumps the case up to District
Court; The procedure thereafter is described in ORS 46.465(3).
The Small Claims clerk is to notify the plaintiff thats/he must
refile a regular District Court complaint within 20 days of the
clerk's notice. (ORS 46.475(3) requires the Court to dismiss the
plaintiff's Small Claims Court ·complaint without prejudice if the
plaintiff fails to refile.)
The plaintiff "serves" the new District
Court complaint, which is not limited to the amount stated in the
Small Claims Court complaint, on the defendant "by mail" {Query:
would Fourth class mail be sufficient?), with proof of mailing
certified on the District Court complaint. The defendant then has
10 days to appear, rather than the standard 30 days every other
District Court defendant has. The mailing pddress ·used is one
provided by the defendant at the time of the jury request.
By the
time that the new District Court complaint is mailed to the defendant
(and remember that it may be several weeks before the clerk even
notifies the plaintiff of the jury request), s/he may have moved.
Note that ORS 46.465(3) docs not require that there be a Summons
accompanying the new District-Court complaint.
Lane County Legal Aid Service encounters a significant number of
defendants who default at the end of this procedure, either because
they didn't get the District Court complaint or because, having

·w• ~

Fredric Merrill
Small Claims Court Procedures
30, 1981

tten it, without a Summons to inform them of required action, they
nothing or don't act in time. This is especially problematic
ecause most Small Claims Court defendants are acting without leg~l
epresentation. Besides the fairness aspects and the administrative
Qssles for the Court (regarding the mechanics of this transfer;
pmpare this with ORS 46.075), this procedure would appear to be
onstitutionally suspect.
0

0

t a minimum, it would seem appropriate to require that the new
bmplaint be served by certified mail with return receipt requested,
that it be accompanied by a Summons or Summons-like document, and
hat the defendant have the regular 30 days to respond. As Judge
ffodges pointed out, a lot of defendants don't realize that they will
·ave to do more than just file the jury request in Small Claims Court,
hey don't contact an attorney prior to receiving the mailed complaint ,
ithout a Summons they often don't act at all, and they - and any
attorneys they do contact - don't realize that there is a 10 day
appearance limit.
The second problem also involves.Small Claims Court and is related
t o the first.
Another option for a Small Claims Court defendant is
t o seek a hearing in Small Claims Court and to file a counterclaim.
©RS 46.455(2) (b).
Under ORS 46.461, if the defendant's counterclaim
$Xceeds $700, the case must be transferred to the higher court.
The statute does not provide any further detail on how this transfer
is to take place, whether the plaintiff is to refile in the appropriate court, or how the defendant receives notice of what's going
9n, except to say that the plaintiff's claim is, again, not limited
to the original amount.
Because Small Claims Court complaint and
counterclaim forms are typically very brief, without formal complaints
the District or Circuit Court trial judge and the defendant are left
with very little information upon which to frame the issues. A common
and thorough procedure should be set out for both transfers.
There is one additional procedural point I wish to raise involving
Small Claims Courts. ORCP 22A, adopted in 1979, allows a defendant
to assert any counterclaims s/he may have against the plaintiff.
Unfortunately, Small Claims Court wasn't included in this "progressive"
change; ORS 46.461 still limits a defendant's counterclaims to those
"arising out of the same transaction etc."
I feel that ORS 46.461
should be amended to follow ORCP 22A.
With regard to Judge Hodges' points on default r~quests and postjudgment rights, I agree that these areas would benefit from attention
(especially a simplification and standardization of garnishment) and
that his proposal would be more efficient for the Court.
Yet I have
some concerns about the automatic default and the debtor exam
immediately following a Small Claims decision; the latter particularly
seems ripe for judicial abuse of discretion, with the judge playing a

January 30, 1981
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very active role in pressing the debtor · on how s/he intends to pay
the debt. As you'll recall, there are no appeals from Small Claims
Court, so it is difficult to check judiciai discretion in that
setting.
Please let me know if the Council, assuming that it.continues for
1981-83, does decide to address Small Claims Court procedures or
if I can be of any assistance.

JC·

Joh·n H. Van Landingham
Attorney at Law

JHV: kjz
cc:
Judge Bryan T. Hodges

MEMORANDUM

TO:

Senate Committee on Justice.

Re:

SB 85 permitting trial judge to allow deliberating
jury to separate.

1.

At the present time under ORCP59C once a case is

submitted by the trial judge to the jury, the jury must continue
its deliberations until it reaches a verdict or is discharged.

The

only exception occurs when the jury is sequestered in a hotel
overnight.

While the trial judge is authorized to do this, the

process is expensive, disruptive of the lives of the jurors,
and is rarely employed.

This bill would permit the trial judge to

allow the jury to discontinue deliberations and to separate at any
time during their deliberations for any purpose and for any
length of time.
2.

This Conference believes that such procedural

proposals should be made first to the Council on Court Procedure,
and that has been done in this case.

I am advised by Mr. Merrill

that the Council rejected the proposal by a divided vote.

I

would suggest that the Council representative be asked to
~

comment on the reason for that decision.

The Executive Committee

of the Conference has taken no position on the matter.
consider the proposal at'its February meeting.

It will

Meanwhile I have

the following personal comment in response to questions.
3.

The chief advantage of this proposal is that it

Page 2

(

will permit the trial judge to use each day fully because the
judge need not be concerned whether the jury will have sufficient
time to deliberate before it becomes swamped with fatigue.

Many

judges are reluctant to submit a case to a jury late in the afternoon and therefore carry it over until the following day.

Very

few people can listen to a complex trial from 9:30 A.M. to 5:00 P.M.
and then enter upon a vigorous debate for five or six hours with
twelve people in a small room -- and still be at their rational
best.
4.

The chief disadvantage is the possibility that a juror

might discuss the case with someone in violation of his trust or
be affected by some news story commenting upon the case.

Some

persons also believe that requiring a jury to deliberate without

(

interruption to verdict compels decision.
5.

Some judges, including the undersigned, attempt to deal

with late deliberation by asking the attorneys to stipulate that
the jury may be sent home for the evening if they fail to reach a
verdict by 5 or 6 o'clock.

If they agree, and the jury deliberates

but fails to reach a verdict by early evening, then the jury is
cautioned and sent home.

If the lawyers do not both agree to such

an arrangement, then the case must go over to the following day or
deliberation must continue until verdict.

I have never had improper

conduct of a jury sent home by stipulation brought to my attention,
and I can never recall suc,.h a jury hanging.
of late juries hanging.

I can recall a number
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6.

As to the specific language of the bill I suggest

it is too broad.

There is no reason for a jury to separate

during the deliberations except for the evening and it seems
reasonable to confine separation to that purpose.

It also

would be well to emphasize that discretion should be
exercised to permit separation only where the judge is
satisfied the deliberative process will not be adversely
affected.

~-ttaspe9 _~s ___~___ ){_E:!r()X COf.>Y. ~f st1ggested~~_Il,9:!flE:=£1t§_

to accomplish this.
7.

If these amendments were included I believe that

the risk of juror misconduct would be minimal.

I also believe

the measure would result in some overall saving of court time
and expense to litigants even if one were to assume an occasional
problem, but such savings would be difficult to quantify.

Respectfully submitted,
/\

\
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Senate Bill 85
PRINTED PURSUANT TO ORS 171. 130 by order of the President of the Senate in conformance with presession filing rules ,
indicating neither advocacy nor opposition on the part of the President (at the request of Oregon State Bar Association)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduced.

Permits court to allow jurors to separate while jury is deliberating.
A BILL FOR AN ACT
2

Relating to juries; amending ORCP 59 C.

3

Be It Enacted by the People ~f the State of Oregon:

4

Section 1. ORCP 59 C. is amended to read:

5

C. Deliberation.

6

C.(l) Exhibits. Upon retiring for deliberation the jury may
take with them all exhibits
received in evidence,
-,.;
.

7

8
9
10

(

II

12
13

except depositions.
C.(2) Written statement of issues. Pleadings shaU not go to the jury room. The court may, in its discretion,
submit to the jury an impartial written statement summarizing the issues to be decided by the jury.
, C.(3) Copies of documents. Copies may be substituted for any parts of public records or private
documents as ought not, in the opinion of the court, to be taken from the person having them in possession.
C.(4) Notes. Jurors may take notes of the testimony or other proceeding on the trial and may take such

a,nJ' /)I,{ PJJ/~lf) ~/IQ (diJJJ t"" "th,u,

notes into the jury room.

14

C.(5) Custody of and communications with jury. After hearing the charge)( the jury shall retire for

15

deliberation. When they retire, they must be kept together in some convenient place, under the charge of an

16

officer, until they agree upon their verdict or are allowed by the court to separate or are discharged by the court.

17

Unless by order of the court, the officer must not suffer any communication to be made.to them, or make any

18

personally, except to ask them if they are agreed upon a verdi~ •.and the officer must not, before their verdict is

19

rendered, communicate to any person the state of their deliberations, or the verdict agreed upon. Before any

20

officer takes charge of a jury, this subsection shall be read to the officer who shall be then sworn to foUow its

21

provisiqns to the utmost of such officer's ability.

22
23
24

C.<fJ

Juror's use of private, knowledge or information. A juror shall not communicate any private

nowledge
. or information that
, the juror

rhay have of the matter in controversy to other jurors, except when

lied as a witness, nor shall the juror be governed by the s.mie in giving his or her verdict.
~
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NOTE:

Matter in bold face in an amended section is new; matter [italic and bracketedj is existing law to be omitted;
CC?mplete new sections begin with SECTION.

CIRCUIT COURT OF OREGON
FOURTH JUCJC:IAL CJSTRIC:T

PORTLANO, OREGON

!37i:!04

January 27, 1931

ME MO R A N D U M
TO:

Judge William M. Dale, Jr.
Vice Chairman, Council on Court Procedures

FROM:

Robert Paul Jones

SUBJECT:

Proposed O.R.C.P. Amendment

At the last monthly meeting of the Circuit Judges of
the Fourth Judicial District, it was resolved that the
Council on Court Procedures be requested to recommend
amending Rule 59C(S) to authorize a Trial Judge in a
civil trial to permit jurors to separate after
commencing deliberations for the purposes of going
to their homes for rest.
As the rule now stands, the jurors, once they commence
their deliberations must be kept together until they
are discharged by the court. The change would permit
the Trial Court to send the jury home in the evenings
to rest and return in the morning to resume heir
deliberations.
cc:

Presiding Judge Crookham
Judge Beatty
Chairman of the General Committee
Presiding Judge Donald Lender
District Court
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COSTS AND FEES
Ccmn.i.ttee Counsel were asked to locate certain costs and fees established by
statute for review by the Can:nittee. They are as follcws:

1. Prevailing party costs
20.070
Amount of costs. Costs, when
allowed to either party, are as follows:
(1) In the Supreme Court, or Court of
Appt>nls, on an appeal, to Lhe prevailing party,
$75.

/ i.

1 r

\4 ) / {., \ /'.....( .
ft.A _,, ,

(2) In the circuit cou.rt or district. court., to
the prev,liling party when judgment is given
without trial of an issue of ltnv or fact, or upon
an appeal, $25; when judgment is given after
trial of an issue of law or fact, $50.
(3) In t·he county court or justice court,
one-half of the amount allowed in subsection
(2)

of this section.

i

[Amern:k<i by Hl77 i;.544 §1]

· Carrne.nt: These costs were amended last jn 1977. At that time, the costs jn (1)
were increased fran $15 to $75; the costs in (2) were increased frcm $5 to $25 and
fran $10 to $50.
2. Costs on notion
20.100
Costs on motion, and in cuses
not other.ivise provided for. A gum not
exceeding $5 as coats may be allowc.-d to the
prevailing party on a motion, in the diocretion
cf the court, and may be absolute or directed
to abide the event of the action or suit. In 1:my
action, suit or proceeding as to which the
allow~nce and recovery of costs may not. be
provided for by statute, costs may be a.llowed
or not, according to the measure prescribed in
this chapter, and npportion<.¥J among the parties, in the discretion of the court.

.-,

I-=-

;

'·t

3. Costs on granting p:JStJ;Onerrent
20.UO
Cot.ta on granting postponement or other ai,plicotfon allowable) on
terms. Upon an application to postpone a
trial, the payment to the advernc party of a
sum, not exceeding $10, OH cost.'? may be impos.:~ by the cm1rt us a condition of granting
the postponement, 11nd in all cru:;es where the
pr0Cf'dural statutes authorize a court or judge
to allow a party to do ftny ud iTl an nction, 8uit
or proceeding li?'.m krms, the court or jud1,;c
may, aB a condjtion of 1-1uch n!lowancc, im;x;oc,
upon Huch party the payrnent of a like sum a•1

' (

).
·..1

J)

C fl

cosw.

Rule 52, Post;:onement of C,.ses, as prc:rnulgate::3. by the Council on Court Procedures
provides that the court, at its discretion, "m:i.y grant a postr::onernent, with or without

Cor:rrent:

Costs and Fees (cont. )
terms, including requiring the party securing the posti:onem2nt to pay expenses incurre:1
·by an OJJIX)Sing party." The Council proposes, therefore that ORS 20.110 be superceded
by this rule. In the alternative, ORS 20.110 could be retained and a phrase could be
ac':ded indicating that the costs prescribed are in addition to any anounts awarded under
Rule 52.
4 • Fees of witnesses
4-t..410
Fees of witne-.r,..iea. (1) AR uRed
in this section, "judg-e" means judge of a court
of n-<.-ord, judge of u di1~rict court, justice of
t..'1e )X\3Ce, referee, sheriff or other officer.
(i) The ft'f::s of witnesses shall be $f, for
each day's attendance before a judge. {Amen<kd
toy 1~f,9 C 158 ~} I

./

\

Corrme.'1t: HB 2360, whlch ¼Duld have raise:1 fees and mileage of witnesses , was intro:::l.uced
in the 1979 Legislative Session. See attachrrent.
5. Mileage of witnesses
4•1.430
Mile.age of witnesl'mR. Eve1-y
witneAA wh()S(' fet~s an:1 prcsr~ribed. in ORS
-l-4Al0 who is required to trsvel in order to
c•xecute or p0rform his duties as a witness, in
addition to the fees prescrih?d, is entitled to
mileage at the rate of eight ce.nLs a mile, and
no more, in going to and returning from the
place where the service is 'p,erfonned.

Cc:mnent: The state presently pays for mileage at the rate of 17¢ a mile; the federal
government pays 22½¢ a mile. The present statute could be changed by establishing
a new set rate or by referring to whatever rate is established by the Executive
Deparbnent for payment to state officers and anployees. ___,""__1 . . h
6. Title reports (for liens on real property)

n--~ · ~

&·

J

/1--·

'I

I

87. 386 Costs and attome feeif in foreclosure.
(1) In sui~s t<? foreclose
lien <?reated_by ORS 87.357 to 87.3621, the court,
u~n entermg Judg~t ff: the lien cla~t, shall /allow_ as # t <?f the
lien all noneys paid forttitle reports r~ee---!E!M'
~ui.g.• .tba-l-1,en and
for the preparation, filing or recording of the li
as provided in ORS 87.910.
Comncnt: This prop:,sal is in resp:,nse to the concern rai ,ed that judges have been
inconsiste.~t in their alla.v'ance of costs for title, or foreclosure , rerx,rts necessary
in suits to foreclose a lien.
l
I•

~ I

~

U(WU 1 llh l. J bl/

lntrcxluccd in the 1979 Lcq.ir,lativc Session
DOCUMENT:::

HU2360

DATE

NAME
NAME
SPONSOR
SUNi'-JARY

7

= 790210
= HB2360

House Bi 11 2360
Sponsored by Representative STARR ( at the request of Multnomah
County District Attorney)
Increases fee of witness from $5 to $20 per day. Increases
travel mileage witness entitled to from 8 to 17 cents per mile.
A BILL FOR AN ACT

TITLE
TEXT

5 OF

Relating to witnesses; emending ORS 44.410 and 44.430.
Be It Enacted by the People of the State of Oregon:
Section 1. ORS 44.410 is amended to read:
44.410. (1) As used in this se c tion, "judge" means judge of a
court of record, judge of a district court, justice of the peace,
referee, sheriff or other officer.
(2) The fees of witnesses shall be 1 $5c $20 for each day ' s
attendance before a judge.
Section 2. ORS 44.430 is amended to read:
44.430. Every witness whose fees are prescribed in ORS 44.410
who is required to travel in order to execute or perform his
duti e s as n witness, in addition to the fee s prescribcd 1 is
entitled to mileage at the rate of ,eight¢ 17 cents a mile, and
no more, in going to and returning from the place wh e re the
service is performed.

DATE

02/10/79

END OF DOCUMEtrr

This bill was amended. by the House Judiciary Corrmittee ~o reduce the
profOsed witness fee frcm $20 to $10 and to rerJuce milea,;:;e reimburse'TlCnt from
the proposed 17¢ a mile to 12¢ a mile. The? bill then wa s referred to Way s and
Mc::.m s ;.:md w<1s in C...Y.JITTllit.tcc up::m adjournrnent.

I ,,

(

) () (j ·-.:

rn 1 :''.L'.;;S u:i pr>()f1Cl\f::D LRL:in'.J R\_11_1::s 01· CI\IL ;;f-!flCUlURE
r,y o,,.,iqht D. f..rple - f"r,b,·uary 3, 1981

We have reviewed the past, present, and proposed legal guidelines
for serving the Administrator of the Motor Vehicles Division, or his
designee(s), with summons and complaints on behalf of persons involved
in actions arising out of use of roads, highways, and streets.
As a result of the review, we oppose certain sections of the proposed
Amendment to Rule 7. Specifically:
D.(4)(a)(i) In any action ar1s1ng out of any
accident, collision, or liablility in which a
motor vehicle may be involved while beinq
operated upon the roads, ... , any defendant .. . ,
....... may be served with summons by service
uoon the Motor Vehicles Division and mailino a
copy of the summons and complaint to the defendant.
D.(4)(a)(ii) Summons may be served by l~avinq one
the summons and complaint with a fee of
$2.00 in the hands of the Administrator of the
Motor Vehicles Division or in the Administrator's
office or at any office the Administrator authorizes to acceot summons.

.92.Ql_Of

D.(4)(a)(iii) The fee of $2.00 paid by the plaintiff
to the Administrator of the Motor Vehicles Division
shall be taxed as part of the costs if plaintiff
prevails in the action. The Administrator of the
Motor Vehicles Division shall keep a record of all
such summonses which shall show the day of service.

Page l

2/3/81

If the following proposal is adopted, however, the Division
would recommend the following procedures:

l.

2.

3.

Accept and sipn for the summons and complaint.
A.

The fee for accepting service would be increased
to $15 to cover the inflated costs of handling.

B.

The Division will not send written notice to
either the plaintiff or attorney, verifying
that summons was received.

Since the Amendment leaves it up to the plaintiff to
caused to be mailed to the defendant a true copy of
the summons, the Division will not search for and/or
verify a current address to the defendant.
A.

If the plaintiff/attorney wish to know the most
current address(es) listed for the defendant in
the Motor Vehicles files, they must request a
record look-up search.

B.

The Division will charge an established look-up
fee for address information that it provides.
This fee is not included in the fee for service.
The current fee is $2, but that is subject to change.

All summons and complaints received by the Division will
be kept in file at the main office in Salem. A crossreferenced index card file will also be maintained for
each access to records/information regarding the summons.

All costs reflected above are the result of legal opinions which
now require the Division's programs to support themselves entirely.

Page 2

2/3/81

Reinstating a law that would allow the MVD to be served
with summons and complaint, in which the Division is not
a named party, serves no purpose.
Under the repealed ORS 15.190, section 7, personal service
upon the Administrator of the MVD could suffice as valid
personal service upon the defendant, in the event of default.
Under the existing law, however, both service and default
may be accomplished with-out having to serve the Division
on behalf of the defendant.
D. (1) Notice required. Summons shall be
served, either within or without this state,
in any manner reasonably calculated, under
all the circumstances, to apprise the defendant of the existence and pendency of the action and to afford a reasonable opportunity to
appear and defend. Summons may be served in a
manner specified in this rule or by any other
rule or statute on the defendant or upon an
agent authorized by appointment or law to
accept service of swnmons for the defendant.
Service may be made, subject to the restrictions
and requirements of this rule, by the following
methods: Personal service of summons upon
defendant or an agent of defendant authorized
to receive process; substituted service by
leaving a copy of summons and complaint at a
person's dwelling house or usual place of abode;
office service by leaving with a person who is
apparently in charge of an office; service by
mail; or, service by publication.

D. (4) (c) Default. No default shall be entered
against any defendant served by mail under this
subsection who has not either received or rejected
the registered or certified letter containing the
copy of the summons and complaint, unless the plaintiff can show by affidavit that the defendant cannot be found residing at the address furnished by
the defendant at the time of the accident or collision, or residing at the most recent address furnished
by the defendant to the Administrator of the Motor
Vehicles Division, or residing at any other address
actually known by the plaintiff to be defendant's
residence address, if it appears from the affidavit
that inquiry at such address or addresses was made
within a reasonable time preceding the service of
summons by mail.

Page 3
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Under the repealed ORS 15.19 0 the Division sent
verification to the plaintiff/attorney, as a matter
of procedure, that one copy of the summons was mailed
to the defendant.
Upon request, the Division also gave the plaintiff/
attorney our most current address for the defendant
without charge.
If the Amendment is adopted our proposed procedure will
not include these two courtesies.
The Amendment allows a plaintiff to spend time and money
to accomplish something that can already be accomplished
with less effort under the existing law. The Division is
also invited to share in the burden of increased time and
cost. The Motor Vehicles Division , however, declines to
support such a proposal .

Page 4
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MEMORANDUM
TO:

COUNCIL

FROM:

Fred Merri 11

DATE:

February 5, 1981

The subcommittee for Ways and Means conducted a hearing on the
Council budget and approved the budget in the form enclosed.
We have completed three of the four scheduled hearings. The
only changes explicitly requested to date are the .enclosed amendments
to ORCP 70C. and 69 B.(2). The amendment to 70 C. was requested
because the committee felt that the five-day delay was unnecessary.
The amendment to 69 B.(2) deals with taking a default when you know
the party is being actively represented by an attorney. The argument
for this is that such default is probably subject to vacation anyway
and why not avoid the whole problem. It also is suggested that the
rule would then reflect standard ethical practice and requirements of
some local rules. On the other hand, the requirement might introduce
another rather uncertain hurdle to overcome prior to securing a
default.
The legislature has also requested some alternative drafts of
a change in the disbursements rule relating to discovery depositions.
A copy of the alternatives prepared by committee counsel is enclosed.
At the present time, they have not taken a position as to whether they
actually wish to change this or what alternatives would be desirable.
In addition, the last session produced some suggestions that the exemption
notice in 81 B.(2) list all exemptions and describe the appropriate
procedure and that the summary release procedure in 0. (1 ) include
provisions that set a fixed time for hearing and provide for costs and
attorney fees to a successful claimant.
The committee is also considering SB 85, which is the Bar bill
allowing separation of the jury which was rejected by the Council, and
the enclosed bill submitted by OTLA changing 11 may 11 to 11 shall II in the
allowance of costs on discovery hearings. The "shall" language is that
existing in the federal rule but was changed by the Oregon State Legi slature in 1977 when the federal rule was enacted as a state statute.
I anticipate a very substantial fight on the class actions
matter, and the hearings on this may extend beyond the coming hearing
already allocated. The committee probably won't get back to these
other matters until it resolves the class action dispute. The committee
bill relating to changing the rulemaking power of the Council is in the
process of introduction, but I don't anticipate any action on that
until after disposition 6f class action questions.
FRM:gh
Encl .

STATE OF OREGON

LEGISLATIVE FISCAL OFFICER

LEGISLATIVE FISCAL OFFICE

AR EA Cool: 503

RICHARD J , BURKE:
378°81,2

STATE: CAPITOL

SALEM. OREGON 973 t 0

Feb.rua,ry 2, l 981

MEMO TO;

Subcommittee No~ l

FROM:

Kay

SUBJECT:

HB 5070, Council on Court Procedures.

Hutchi'son

Agency Request/ Governor I s Recorrrrnendati on -

$91,369

Analyst Recommendation:
Reduce Management Assistant A to . 5 FTE
Reduce S & S

-24,124

Recommended Budget

""2,000

$65,245

COUNCIL BUDGET
1981-1983
(Two years of operation)
Salaries

Actual Budget

Proposed Budget

Salaries of Executive Director
and Management Assistant
(includes personnel costs,
i.e., Social Security,
workers' comp, benefits) .•....•••..•.

$46,095.00

$70,219.00

Services and Supplies:
Accounting and payroll services •••.••••
Audit . ................................ .

Office supplies ..............•..•.••.•.
Postage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Duplicating and printing .•...•.•.••.•••
Connnunications . ....................... .

Student assistance .•••••••..•.••••••.•
Sub-totals
Travel and Expenses •......•......•.•••..
TOTALS

1,500.00
650.00
1,000.00
1,500.00
4,000.00
500.00
2,000.00

I

1,500~00
650.00
- 0 -

1,500.00
2,000.00
500.00
11,150.00

- 0 -

6,150.00

$81,369.00

$52,245.00

10,000.00

6,500.00

$91,369.00

$58,745.00

School of Law

UNI V ERSITY OF OREGON
Eugene, Oregon 97403
503 / 686-3837

February 6, 1981

Honorabl e John C. Beatty, Jr.
512 Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, Oregon 97204
Dear Judge Beatty:
Thank you for the help at the Ways and Means hearing on Monday .
As usual, your support is most helpful. The subcommittee approved
the enclosed budget the next day. I guess we should be glad to
survive in the current budget picture.
I received your summary relating to SB 85 and your February 13,
1981, letter to Don. I am enclosing a copy of the latest report to
the Council on the legislative session. The review of the rules is
going quite well, but the blood should flow next Tuesday when class
actions come up. The Bankers' bill is just sitting, and I suspect
what happens with it may depend upon what takes place on Tuesday.
I will try to keep you posted.
Very truly yours,

Fredric R. Merrill
Executive Director, Council on
Court Procedures
FRM:gh
Enclosures
cc:

Donald W. McEwe n

an equal opportunity / affirmative action emplo y er

School of Law

UNIVERSITY OF OREGON
Eugene, Oregon 97403
503 /686-3837

February 7, 1981

;

Mr . John Van Landingham
Attorney at Law
Lane County Legal Aid Service, Inc.
1309 Willamette Street
Eugene, Oregon 97401
Dear John:
Thank you for your letter relating to Small Claims Courts. As
I indicated in my letter to Judge Hodges, this will be a matter for
action during the next biennium. Assuming the Council survives the
current assault (the Bankers Association has submitted a bill to strip
the Council of its rulemaking power), I will suggest that they begin
with this next fall.
In the meantime, several members of the legislative judicial
committee were most unhappy with the notice to debtors which the
Council adopted in ORCP 81 B. I sent staff counsel your suggestions
as a possible alternative. I would suggest you follow up if you
are interested and write or appear to argue your proposal.
The persons to contact are:
Felicia Gniewosz, Co-Counsel, Senate Justice Committee,
Rm. 347, State Capitol, Salem, Oregon 97310
Linda Zuckerman, Co-Counsel, House Judiciary Committee,
Rm. 351, State Capitol, Salem, Oregon 97310
Very truly yours,
Fredric R. Merrill
Executive Director, Council on
Court Procedures
FRM:gh

an equal opportunity / .:iffirmatiue action employer

M E MO R A N D U M
TO:

FELICIA GNIEWOSZ
Co-Counsel
Senate Justice Committee

LINDA ZUCKERMAN
Co-Counsel
House Judiciary Committee

I am enclosing a redraft of Rule 81 D. which should satisfy the
concerns expressed at the hearing.

Also enclosed are:

a form of

notice for 81 B. which lists exemptions and describes the procedure
from the bankers' bill, and another similar form which was suggested
to the Council by John Van Landingham in his letter to the Council
dated November 13, 1980 (a copy of which is enclosed).
are technically not exactly correct.

Both probably

(A total list prepared by Prof.

Bob Lacy as part of the draft he prepared for the Council is enc l osed. )
On the other hand, they are substantially complete and certainly cover
all exemptions of any actual importance.

The only thing which worries

me is that the exemptions probably will change over the years, and
someone will have to continually revise the rul e.
Finally, Judge Buttler noticed two technical problems in
Rul e 80 F.(l ) and 82 D. (l) .

Under 80 F.(l), it is obvious that

notice could not be given to persons whose ex i stence is unknown .
prob l em in 82 D.(l) is that the language is unclear.

The existing

rul e presently being retained is that the net worth of one surety,
or any combination of sureties, must be twice the sum specified.
FRM:gh
Enclosures
cc:

Honorable John Buttler

The

PROPOSED LEGISLATIVE AMENDMENTS

February 10, 1981

ORCP 81 D. is amended to read:
D.

Adverse claimants.

A person other than the defendant

claiming to be the actual owner of property subject to provisional process, or any interest in such property, may move the
court for an order establishing the claimant's title or interest, extinguishing the plaintiff's lien, or other appropriate
relief.

A hearing upon such motion shall be conducted within

20 days after service pursuant to Rule 9.
0.(1)

After hearing:

Summary release of attachment.

In a case where

there is no genuine issue as to any material fact and the
claimant is entitled to relief as a matter of law, the court
may make an order establishing claimant's title or interest,
extinguishing or limiting the plaintiff's lien, or granting
other appropriate relief.

In such case, the court may enter an

order directing the plaintiff to pay the claimant the reasonable
expenses included in securing such order, including attorney
fees.
0.(2)

Continuation of attachment.

In all other cases,

the court shall order the provisional process continued pending judgment.

Such order protects the sheriff but is not an

adjudication between the claimant and the plaintiff .

•

..

':,

(2 )
{ 1)

e

8

'

Failure to comply with the requirements of subsection

of this section shall not affect an otherwise effective

garnishment of the property of the defendant and such failure
shall not affect the right of the defendant to reclaim exempt
property.
SECTION 11.

(1)

The notice of exemptions referred to in

section 10 of this Act shall be in substantially the following
form:

NOTICE OF EXEMPT PROPERTY
Property belonging to you may have been taken or held in
order to satisfy a claim or judgment which has been asserted or
entered against you.

Important legal papers are enclosed.

YOU MAY BE ABLE TO GET YOUR PROPERTY BACK, SO READ THIS
NOTICE CAREFULLY.
State and Federal Law say certain property may not be taken.
Such property is said to be "exempt from execution."

The follow~--ig

is a brief surr.mary of such property:
(1)

Wages or a salary as described in ORS 23.175 and 23.185;

(.2)

Social Security (including SSI ) ;

( 3}

Public Assistance (welfare ) ;

( 4)

Unemployment benefits ;

CS )

Disability benefits ;

(6)

Workers' compensation benefits;

(7)

A Ho;;nestead

(home,

farm, mobile 1.1ome ,

live in it, to the value of $10,000.

~1.ousei.)oat}

i

= yoL:

($12,000. if land is included)

or proceeds from its sale for one (1) year;
(8)

Household Goods, Furniture, Radios , a Television and

utensils to $8 00;
11

(9)
(10)

Automobile, Truck, Trailer or Other Vehicle to $8 0 0;
Tools, Apparatus, Team, Harness, or Library necessary

to carry on your occupation to $1,6 00, less the value of any vehicle
claimed exempt.

Food for such team for 60 days;

(11)

Books, Pictures, and Musical Instruments to $150;

(12)

Wearing Apparel, Jewelry and other Personal items to $500;

(13)

Domestic Animals and Poultry for family use to $600 and

their food for 60 days;
(14)

Provisions ( food) and Fuel for your family for 60 days:

(15)

One Rifle or Shotgun and one Pistol:

(16}

Public or Private Pensions:

(17)

Veterans Benefits and Loans;

(18)

Medical Assistance Benefits;

(19)

Health Insurance Proceeds and Disability Proceeds

of Life Insurance Policies;
(20)

All Seamen's Wages and Clothing;

(21)

Cash Surrender Value of Life Insurance Policies not

payable to your estate;
(22)

Federal Annuities;

(23}

Other Annuities to $250 per month, excess over $25 0

per month subject to same exemption as wage;
(24)

Vocational Rehabilitation Benefits;

(25)

Benefits to the Aged;

(26)

Benefits to the Blind;

(27)

Credit Union Shares to $600;

(28}

Fraternal Society Benefits;

(29)

Civil Defense Benefits;

(30).

Benefits to Injured Inmates of Penetentiary, Correctional

Institutions or Work Camps;
1 ')

..
.

.

(31)

Benefits to Mentally Retarded Minors Injured in Special

Education or Training Program;
(32}

Public Employees and School District Employees Retirement

and Death Benefits;
(33)

Burial Lots or Space;

(34)

Building Materials, furnished for constructing

improvements on land;
( 35)

Service~2n's Land during declared war; and

( 36}

Liquor License.
You must act promptly because the property may be

applied to the claim or judgment.

You may seek to reclaim your

exempt property by doing the following:

(l}

Fill out the following form.

(2)

Have the form notarized.

(3)

Mail or deliver the form to the county courthouse .

You should be prepared to explain your exemption in court.
If you have any questions, you should see an attorney.

(2)

The claim form referred to in Section 10 of this

1981 .Act shall be in substantially the following form:

State of Oregon

)

County of

)

)

Plaintiff
vs.

)
)

)
)

Case No.

)
)
)

Defendant

)
)

13

STATE OF OREGON

)

County of

) ss.
)

I/we claim the following described property or money as exempt

from execution:

I/we believe this property is exempt because

Name

Name

Signature

Signature

Address

Address

---------

Phone

Phone---('""R,_e_qu_J.,....,r_e
__
d..,..)_ __

Subscribed and sworn to before me this
Notary

--------------------

---(,..,,R~e_q_u__
i_r_e..,_d.- .----day of

- - - - -,

Public for Oregon

My corrimission expires

(3}

19

------

Subsection (1) of this section is intended neither to

expand nor restrict the law relating to exempt property.

Whether

property is exempt from execution, attachment and garnishment shall
be determined by reference to other law.
(4)

The notice described in subsection (1) of this section

may be modified either to provide more complete exemption information
or to update the notice based on subsequent:. cha:iges in exemption
laws.

However, any such modification shall not be requirec.
SECTION 12.

(l}

Within five days from the date the

writ of garnish.~ent is delivered to the garnishee , the garnishee

14

·.

,

LANE COUNTY LEGAL AID SERVICE, INC.
RICHARDH . HART
EXECU'!' IVE DIRECTOR

1309 WILLAMETTE STREET

AR!::A nm~
: 50:1
34 2.fi<J56

EUGENE, OREGON 97401

November 13, 198 0

Fredric R. Merrill
Executive Director
Council on Court Procedures
University of Oregon School of Law
Eugene, OR 974 03
Dear Fred:
I write to comment on the September 6, 1980 tentative draft of
Proposed Oregon Rules of Civil Procedure 65-85. My comments are
as follows:
1. Rule 68A ( l) defines costs and attorney fees separately.
I think this is a good and important idea, but I fear confusion
when this section is reviewed in conjunction with statutes such
as ORS 20.080, which treat attorney fees as a part of costs. Which
definition then applies? Rather than amend each of those statutes,
I recommend that you add to the definition of attorney fees
language which states that this definition controls even where
attorney fees are treated as a part of costs by ORS.
2. Rule 6 BC ( 4) (b) allows a party 15 days after service of a
"statement" .of the amount of attorney fees and disbursements to
file an objection.
I presume that the " statement" referred to in
68C (4) (b) is the statement of attorney fees and disbursements required in 68C(4) (a) (i), so that the 15 day period won't begin running when the court clerk automatically enters the costs, presumably
sometime before the statement of attorney fees and disbursements is
filed.
However, what happens if the prevailing party does not file
for or even seek attorney fees or disbursements? The costs will
have already been entered; how does the opposing party object to the
costs, and when?
3. Rule 69 allows a party to take a default judgment, which
may include attorney fees.
However, Rule 68 provides that a request
for "reasonable attorney fees" is a sufficient allegation in a pleading. Generally, I think that is the best approach. Unfortunately,
though, a defendant who decides to allow a default has no way of
knowing then how much attorney fees will be sought against him/ her.
In fact, Rule 6 SC ( 4) (a) ( i) does not even require service of the cost
bill on a defaulted party.
Some defendants in parties allow defaults
to be taken against them for strategic reasons (they have no money
to pay an attorney to contest the case or they don't want to drive
up the attorney fees on a losing defense), but they still may want
to, and should be entitled to, contest the amount of attorney fee s
sought.

Fredric R. Merrill
November 13, 1980
Page 2

4. I disagree with the deletion, in Rule 81B (l), of the
requirement presently found in ORS 29.178 that the notice to individuals contain a list of exemptions, an explanation of the
exemption procedure, and a reference to the availability of forms.
Your reasoning is that this requirement is incomprehensible and
constitutes a procedural trap. The Oregon State Sheriff's Association
has come up with a form (a copy is enclosed) which does the job very
well.
If you are concerned that plaintiff's won't know of the existence of this form, then I suggest that you incorporate the form,
in full, in the rule, as is now done with ORS 23.665.
In my practice
with Legal Aid I have encountered many people who would not have
understood their post-judgment exemption rights without this notice,
which has been used by the Lane County Sheriff since 1977. My
conversations with the Lane County Sheriff's Office indicate that
they have had very fe~ problems with it and that they, too, feel
that the notice is a significant and valuable tool in informing people
of their rights and in prompting them to act.
5. There is another problem related to Rule 81B. In your
Comment to Rule 84, you state that ORS 29.178 would be eliminated
as unnecessary because of 81B. You are ignoring the fact that
ORS 29.178 applies to both pre-judgment attachments and post-judgment
executions. ORS 23.410(4 ) ; Saluhub v. Montgomery Wa~ 41 Or App.
775 (1979). Deleting ORS 29.178 is going to leave a big hole for
post-judgment executions. Saluhub, by the way, presents another
argument for not deleting the exemptions from the notice, since doing
so may be a denial of equal protection for debtors whose bank accounts
are attached, yet receive less notice than do debtors garnished under
ORS 23.665.

6. With regard to bonds and undertakings (Rule 82), I think it
would be helpful if you incorporated the provisions of ORS 22.020,
which allows a deposit of money, rather than security, directly into
the rule rather than just referring to it in the Comment, and if you
elaborated on this alternative.
7. Please note that in the Comment to Rule 84, on page 87,
the 5th line down, 29.170 and 29.185 should be 23.170 and 23.185.
I hope my comments are of some help.
myself better, please let me know.

~eve (

i,J~~anl_~ g ~
Attorney a
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If I can do more, or explain

- -"'NOT ICE TO JUDGMENT DEBTO~
(Under 0. R.S. 29.178)
YOU AR E H E RE8Y NOTIF I ED, that pursuant to an execution and/or other process initiated by creditors, copies of
which ..ire enclosed herewith, certilin of your property has been or m..iy hilve been taken (levied upon) by the sheriff
or other officer. The following described property hils been so taken or levied upon:
·

The lnw declares ccrtnir, types of property and funds exempt from execution (that is, you may be able to get your·
property or funds bnck ).
EXEMPTION LIST
. WAGES; S10G per week or 75% of weekly net (take
home) wc1ses, whichever is gre<1ter
SOCIAL SECURITY (including SSI )
PUBLIC ASSISTANCE (welfilre)
CHILD SUPPORT
UNEl'viPLOYMENT BENEFITS
DIS1\BILITY BENEFITS
VvOf,KMEN'S COMPEN:.ATION BE N EFITS
PUCLIC OH PRIV/1-TE PENSIONS
VETEFrnNS l3ENEFITS and lo:ins
IH:1\L TH I NSU llANCE PROCE E OS
ALL SEAMEN'S WAGES ancl clothing
LIFE INSUR/\NCE POLICIES not payable to your
est.ite
FEDERAL ANNUITIES
0TH ER ANNU I Tl ES to S250 per month, excess over
S250 per month subject to s..irne exemption as wages
VOCATI OhJAL F\EH/.\l3I LITATION benefits
BENEFITS TO THE AGED
BENEFITS TO THE BLIND
Cf~EOIT UNION SHAIH:S to SGOO
H~/\TER f\J/\L SOCIETY BENEFITS
CIVIL DEFENSE BENEFITS
13H!EFITS TO INJURED INMATES of penitentiary
or correctional institution
BEi~JEFITS TO INJURED MENTALLY RETARDED
. MINOflS in srwciiJI erluc;ition trJir,ing progr.irn
SErW ICEM [ N'S LAND during decl,,rcd war

A HOMESTEAD (home-mobi l, home-houseboat)
if you I ivc in it, to the value of S 10,000 (S 12,000
if land is included) or proceeds from its sale for
( 1) yc<1r
HOUSEHOLD BOOKS, furniture, radios, .i television
ilnd utensils to S800
•AUTOMOBILE, TR UCI<, TRI\I LE R or oth~r vehicle
to S800
*TOOLS, appJratus, team, harness, or librt1ry necessary
to cJrryo on your occupation to S1600, LESS value
of any vehicle claimed exempt. Food for such te<1rn
for 60 days
.
'BOOKS, PICTURES & MUSICAL INSTRUM EN TS
to S 150
' WEARING APPAREL, JEWELRY and other personal
items to $500
DOMESTIC ANIMALS AND POULTRY for family
use to $600 and their food for 60 days
PROVISIONS (food) nnd FUEL for your fomily for

GO d ~,vs

1 fllr-LE or SHOTGUN and 1 PISTOL
8Unl/\L LOTS or SPACE
STATE EMPLOYEES WAR SAVINGS ACCOU[,JT?
BUILDING MATE:11IALS, furnished for constructing
improvements on lnnd
·NOTE: if two (H more of the people in your household
owe this juclqnwnt dellt, cJch of you rnDy cl.rim tile
exemptions markpcJ by ( • ).

You may u~e the form on the other $idc of this notice to clairn yo1ir exemption. Additional copies of this form
are Jv,ril;11Jle Jt the c;ourillouse, Jt no cost. fl/roil or dl.!liver the cl.iim of exemption to the clerl; (or justice) of the
court from \•:hich the e11clo£.ed process was issued .

T:1c ,1!; r.,,~ li~t. <32scrii,;CS cert.uin cxcr\itio:is. I~ is not 0.x::,,u::;tive. If :mu :1,wc '1:1~stinns
r~,,,1rdinr; ~hcsc exeri;.J ticns or any ot~1r.rs t i1 ilt ,lir.flt exist, or br ~rrccss t:.y ',!hie~ '..'CHJ
'cl.Ji::! an ~xe".:~t1r:-n 1 21cu si1c!.lH consult ,1n .itt,n·:1c:1,

~() lJi

VV\ u.S I

rt '--fz:.

-ntt S
ArJ

~ l ItT/i:l. 'I
F--Y.8v111rT'1c,JJ

fo ~-

I11/J fVl

IN O(U) lzfl.

TO

C.Ut-t h-\
CCP ,SF78

IN THE_ _ _ _ _ _ COLJRT OF THE STATE OF OREGON
I

I

FOR THE COUNTY 0 ~

-----------

)
,)

;)
Pl.1intiff,

')

CLAIM OF EXEMPT ION

\)

vs.

)
)
)
)
)
)
)
)

Aclc1rcss

. I

CJ\SE NO. - - - - - - - - - - -

Defendant,
- 0

'.." l!fSTATE OF OREGON·-··-·· ·-- ...._._ .... -

)-

-----ss.:

~~;·'f,

. County of

--------------

I, the above-named defendant, being first duly sworn, depose and say that:
I CLAI M the following described property or funds exempt from execution:

(Complete this section if applicable.)
The present fair market value of the snid property is

. . s- - - - - -

l oweto _ _ _ _ _ _ _ _ _
on said property, the sum of

$ _ _ _ _ __

My net equity in the said property is

s

I HAVE MAILED OR DELIVERED THE OlllGINAL of this cloim to the clerk or justice o f the
above court and have ma~d- or dr.liv~rec.J copies of_the Cle.Jim of ExempJion to~.
~

f

__The plaintiff or his attorney
_ _ The Sheriff or:

Defendant
SUBSCHIBED AND SWORN to before me this _ _ _ duy of _ _ _ _ _ _ _ _ _ _ _ , 19__

.,.
••

NOTARY PUBLIC FOR OREGON

• .._.: . .. • . 4 . • ~

• :

. ...

~

My

Commissio~~~-pires: _ _ _ _ _ _ __

The aforesaid Claim of Exemption .based upon the evidence is hereby

- - - ullowcd - - - denied.

IT IS SO ORDERED
Dat~d

---

Judge

)

RULE 76

I

EXEMPTIONS

A.

Substantive nature of exemptions.

Provisions that cer-

tain kinds of property belonging to a deb_tor may not be applied to
compulsory satisfaction of a creditor•s claim are matters of substantive law and outside the scope of these Rules.

For convenience,

sections 76 8., C., and D. provide a catalog of such provisions, but
presence or absence from this list is not conclusive as to the existence or non-existence of an exemption.

B. State statutory exemptions.
B.(1)

Honesteads.

ORS 23.240

B. ( 2 )

Mob i 1e homes •

B. ( 3)

Houseboats.

B.(4)

Condominiums.

B.(S)

Earnings from personal services~

B. (6)

Motor vehicles.

B. ( 7)

Tools, etc., necessary to earn living.

B. ( 8)

Household goods, provisions, fuel.

ORS 23.160

B. ( 9)

Clothing, jewelry, personal items.

ORS 23.160

ORS 23. 164 , • 168
ORS 23.164
ORS 91.581
ORS 23.185

ORS 23 .160

B. ( 10) Books, pictures, rrusical instruments.

8. (11) Domestic animals, poultry.
B. ( 12) Fireanns.

ORS 23 . 160

ORS 23.160

ORS l3.160

ORS 23.200

B.(13) Life insurance proceeds.

ORS 743.099

B.(14 ) Group life insurance proceeds.

B. (15 ) Annuity policies.

ORS 743.105

ORS 743.102
\

..,/
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B. ( 16 )

Hea 1th insu ranee proceeds.

ORS 743. 108

B. ( 17)

Insurance company security deposits.

B. ( 18)

Credit union shares.

ORS 743.192

B. ( 19)

War savings acounts.

ORS 29.070

B.(20 )

Servicemen's property.

8. ( 21 )

Buri a 1 1ots.

B. ( 22 )

Cemeteries, ere ma tori urns.

B. (23 )

Bank deposits.

ORS 731.644

ORS 408.440

ORS 61 • 770
ORS 61 . 755

ORS 23.166 exempts bank deposits of

personal earnings, social security payments, and disabled veterans
benefits exempted by federal law, and the exempt funds listed in subsections 24 to 37.
B.(24)

Pensions.

ORS 23.170

8.(25)

Public employee retirerrent payments.

ORS 237.201

8.(26)

School district retirement payments.

ORS 239.261

8~(27)

Vocational rehabilitation payments.

B. {28)

Civil defense injury benefits.

8.(29)

Veterans ' loans.

8.(30)

General ass·istance grants.

B.(31)

Aid to blind and disabled persons.

B.(32)

Old age assistance.

ORS 413.130

8.(33)

Medical assistance.

ORS 414.095

B.(34)

Benefits for injured trainees and inmates.

B.(35)

~~orkers' compensation payments.

B.(36)

Unemployment compensation.

8. ( 37)

Frate rna 1 Benefit society payments.

ORS 344.580

ORS 401 .840

ORS 407.110
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ORS 411.760
ORS 412.115, .610

ORS 655.530

ORS 656.234

ORS 657.855
ORS 748. 225

C.

Federal statute ry exemptions.

C.(l)

Earnings from personal services.

C.(2}

Social security payments.

C.(3)

Veterans• benefits.

C. (4)

Medal of honor oolders' pensions.

C.(5)

Civil service employees' retirement benefits.

5

u.s.c.

§

15 U.S.C. :§ 1673

42 U.S.C. § 407

38 U.S.C. § 3101
38 U.S.C. § 502

775

C.(6) Anned forces retirement benefits.
C.(7)

10 U.S.C. § 1440

Foreign service retirement and disability benefits.

22

u.s.c.

§ 1104

C.(8)

Justices' and judges' annuities.

C.(9)

Lighthouse service employees' benefits.
§

28 U.S.C. § 376

333 U.S.C.

775

C. (10 ) Longshoremen's and harbor workers• compensation payments.

33 U.S.C. § 916

C. (ll) Rail road employees' annuities.

45 U.S.C.

§ 231

C.(12) CIA employees' retirement and disability payments.
50 U. S • C. § 403
C.(13) Seamen's wages and clothing.

46 U.S.C. §§ 503, 601

C.(14) Public land settlers homesteads.
D.

43 U.S.C. § 175

CoR1T1on law exemptions.

D.(1)

Claims to recover compensatory damages for personal in-

juries, injuries to reputation or invasion of privacy of a natural
person, or for invasions of dignitary interests.

.)
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PROPOSED LEGISLATIVE AMENDMENTS

February 10, 1981

ORCP 80 F. (l) is amended to read:
F. (l)

Required notice.

Creditors filing claims with the

receiver, all persons making contracts with the receiver, al l
persons having known claims against the receiver, al l persons
[having] actually or constructively known to be claiming any interests in receivership property, and all persons against whom the
receiver asserts claims shall receive notice of any proposed
action by the court affecting their rights.
ORCP 82 D.(l) is amended to read:
D.(l)

Individuals. Each individual surety must be a resi-

dent of the state.

[Each must be worth]

If there is one

individual surety, that surety must be worth twice the sum specified in the undertaking, exclusive of property exempt from execution, and over and above all just debts and liabilities[, except
that]_i_ where there [are] ts more than [two sureties] one individual surety, each may be worth a lesser amount if the total
net worth of all of them is equal to twice the sum specified in
the undertaking.

No attorney at law, peace officer, clerk of any

court, or other officer of any court is qualified to be surety
on the undertaking.

PROPOSED LEGISLATIVE AMENDMENTS

February 10, 1981

ORCP 81 0. i s amended to read:
D.

Adverse cl aimants . · A person other than the defendant

claiming to be the actual owner of property subject to provi sional process, or any interest in such property, may move the
court for an order establishing the claimant ' s title or i nterest, exttnguis hing the plaintiff's lien, or other appropriate
re l ief.

A hearing upon such motion shall be conducted within

20 days after service pursuant to Rule 9.
D.(1)

After hearing:

Surrmary release of attachment.

In a case where

there is no genuine issue as to any material fact and the
claima~t is entit l ed tp_relief_ as a matte( of law, the court
may make an order establis hi ng claimant's title or interest,
extinguis hing or limiting the plaintiff ' s lien, or granting
other appropriate relief.

In such case, the court may enter an

order directing the plaintiff to pay the claimant the reasonable
expenses included in securing such order, including attorney
fees.
D. (2 ) Cont i nuation of attachment.

In all other cases,

the court sha l l order the provisional process continued pending judgment.

Such order protects the sheriff but is not an

adjud i cation between the claimant and the plaintiff.

PROPOSED Af,[END>ll:i'-;'TS
COSTS IN FORECLOSURES A\1J COST OF PREPARING LIEN i\OTICE

67.060
Foreclosure; right to jury
trial; distribution of proceeds of forccloru.re sale. (1) Suits to enforce the liens created bv ORS 87 .010 shall be brought in the
circu-it courts, and the pleadings, process,
practice and other proceedings shall be the
same as in other ca...c:.es.
(2) In suits to enforce the liens created by
ORS 87 .010, the court shall allow or disallow
the lien. If the lien is allowed, the court shall
proceed v.rith the fore-closure of the liei:, an_d
resolve all ot..1-ier pleaded issues. If the lien 1s
rusallowed, and a party has made a demand
for a jury trial as provided for in subsection
(3) of th.is section, the court shall empa.neJ a
jury to decide any i..._c.sues triab~e of right b~· a
jury. All other issues in the swt shall be tned
by the court.
(3) A party may demand a trial by jury of
e.nv issue triable of right by a jury aft.er the
lie~ is d isallowed, if that party S€rves a de~nd therefor in v.Titing upon the other parties at any time prior to commencement of the
trial to foreclose the lien . The demand shall be
filr:d ....ith the court. The failure of a party to
serve a demand as required by this rule shall
ronstitute a waiver by him of trial by jury. A
demand for trial by jll.J;,' made as herein provided may not be .,..,'ithd.:-av,n \1.--ithout the
cxm...c:.ent of the parties.
(4) \\7-ien notice of intention to commence
su..it to foreclose the lien has l::x.~n given,
pleaded and proven as pro\ided for in ORS
87 .057, the court, upon entering judgment for
the lien cl2.imant, S!"'!ail ellow as part of the
costs all moneys paid for the filing OT: ~c;:ird- _
ing of the lien a:-id all r.ioncvs oo.io ... or ti tl c
reoorts recuired !or oreoarinq and
foreclosinc the lien.
In suits to enforce a lien created by ORS 87 .010 the court shall allow as a
part ·of the cosl.s a rea__c:.o:'~ble amount as att.ornt>y f c--e~ to the pre\'a1l1ng party, exc:t:!pt a~

proY-ide-d in subsection !2) ~ <:_f ORS 87 .039 and
subsection (3) of ORS S 1 .O;:, 1.

(5) In ca...c.e the proceeds of any sale under
ORS 87.001 to 87.060 and 87.075 to 87.08S are
insuificient to pay all lienholders claiming
under such statutes, the liens of all persons
shall be paid pro rat.a. Each claimant is entitled to execution for ,:my b.'1lance due him
aft.er the distribution of t_he procc.--ed.s, and that
execution shall be issued by the clerk of the
court, upon demand, after the return o! the
sheriff or other officer making the sale showing the balance due.
(6) A.Jl suits to enforce any lien created by
ORS 87.010 shall have pref ere nee on the
calendar of the court over e\'ery civil suit,
except suits to wh.ich the state is a party, and
shall be tried by the court v.ithout unnecessary delay. In such suits, all persons personally liable, and all lienholders whose claims
have been filed for re-cord under the provisions
of ORS 87 .035, shall, and all other persons
interested in the matt.er in controversy, or in
the property sought to be charged v.-ith the
lien, may be made parties; but persons not
made parlies a.re not bound by the proceedings. The proceedings upon the fore-closure of
the liens created by ORS 87.010 shall, as
nearly as po,..c:c..sible, conform to tJ1e procet-d.in.gs
of a foreclosure of a mortgage lien upon real
property.
87.910
Cost of preparation of lien
notice. Whenever any person files a notice or
claim of lien under this ch.apt.er, he may add
to the arno•.mt of his claim, a.s contained in the
notice, ($10 for L½e p:-eparation of the lien
notice, plusJthe: amount of fees actually paid
for the recording or filir.g of the lien notice,
and such amount thereupon shall become part
of the lien against the property described in
the notice .

PROPOSED AMENDMENT

44.4-30
l\.lileage of ~itnesses. ( l ) Every
....;tness in a criminal proceeding-whose fees are prescnbed m ORS
44.410 who is required to trave1 in order to
execute or perform his duties as a witness, in
addition to the fees prescrilx--d, is entitled to
mileage at the rntc of eight cents a nule, and
no more, in going to and returning from the
place where the service is performed.
(2) Every witness in a civil action
whose fees are prescribed in ORS 44.410
who is required to travel in order to
execute or perform his duties as a
witness, in addition to the fees prescribed
is entitled to mileaoe at the rate of 17
cents a mile, and no more, in going to and
returnino from the place ~here the service
is performed.

r~ . -

.,.

COST STATUTES REPEALED

20.070
Amount of costs. Costs, when
allowed to either party, are as follows :

:rr.als,
(1)

In the Supreme Court, or Court of
on an appeal, to the prevailing P8-f:Y,

(2) In the circuit court or district court to
the prevailing party when judgment is gi~en
\\.'lthout trial of an issue of law or fact, or upon
an appeal, $25; when judgment is given after
trial of an issue of law or fact, $50.
(3) In the county court or justice court,
one-half of the amount allowed in subsection
(2) of this section. [Amended by 1977 c.544 §1)

20.100
Costs on motion. and in cases
not otherv.ise provided for. A sum not
exceeding $5 as cost.s may be allowed to the
prevailing party on a motion, in the discretion
of the court, and may be absolute or directed
to
ie the event of the action or suit. In any
ac
, suit or proceeding as to which the
alluwa.r1ce and recovery of costs may not be
provided for by statute, costs may be allowed
or oot, according to the measure prescribed in
this chapter, and apportioned among the parties, in the discretion of the court.
20.110
Costs on granting postponement or other application allowable on
terms. Upon an application to postpone a
trial, the payment to the adverse party of a
sum, not exceeding $10, as costs may be irnpose<l by the court as a condition of granting
the postponement, and in all cases where the
procedural statutes authorize a court or judge
to allow a party to do any act in an action, suit
or proceeding upon terms, the court or judge
may, as a condition of such allowance, impose
upon such party the payment of a like sum as
costs .

.... ,.~

.

PROPOSED Ai\1END~lEi\JTS

RULE 81 B

81 B. (2)

Notice of Ex.emption

Notice of Exemption.

The notice to the judgment debtor

shall contain:
(a) A list of all property and fw1ds declared exempt tmder state
or federal law;
(b) AA e>-.-planation of the procedure by which the judgment debtor
may claim an exemption ;
(c) A statement that the forms necessary to claim an exemption are
available at the county courthouse at no cost to the judgment debtor;
and
(d) A statement that if the judgment debtor has any questions, he
should consult an attorney.

PROPOSED LEGISLATIVE Ai\lL~TI,JTu\'TS:

Rule 68 Disbursements

Council on Court Procedures, Page 16

Alternative I:
68 A (2) Disbursements. "Disbursements 11 are reasonable and necessary expenses
incurred in the prosecution or defense of an action other than for legal senrices
and include the fees of officers and witnesses, the lnecessary] e:x..-penses of taking
depositions where the witness does not testify at trial and the deposition is
admitted into evidence at trial, publication of surmnonses or notices, the postage
where the same are served by mail, the compensation of referees, the copying of any
public r ecord, book, or document used as evidence on the trial, a sum paid a person
for executing any bond, recognizance, undertaking, stipulation, or other obligation
(not exceeding one percent per annum of the amotmt of the bond or other obligation) ,
and any other expense specifically allowed by agreement, by these rules, or by
other rule or statute.
Note:

This suggested language should come close to current general interpretation
of "necessary" (i.e. perpetuation depositions).

Alternative II:
68 A (2) Disbursements . "Disbursements" are reasonable and necessary expenses incurred
in the prosecution or defense of an action other than for legal services, and include
the fees of officers and witnesses, the necessary expenses of taking depositions [,]
when introduced and received into evidence at trial, publication of summonses or
notices, the .postage where the same are served by mail, the compensation of referees,
the copying of any public record, boo}(,or document used as evidence on the trial,
a sum paid a person for executing any bond, recognizance, undertaking, stipulation,
or other obligation (not exceeding one percent per annum of the amount of the bond
or other obligation), and any other expense specifically allowed by agreement, by
these rules, or by other rule or statute.
Note:

This suggested language WOULD include discovery depositions used for impeachment
or as an admission. The problem here is that this amendment may encourage
atton1eys to introduce .all depositions into trial.

Alternative III:
68 A (2) Disbursements. ,;Disbursements: , are reasonable and necessary eA1)enses
incurred in the prosecution or defense of an 2ction other than for legal services ,
and include the fees of officers and witnesses, the [necessary] expenses of taking
depositions, publication of slIDlffionses or notices, the postage '"i1ere the same are
served by mail, the compensation of refereees, the copying of any public record,
book, or doct.m1ent used as evidence on the trial, a sum paid a person for executing
any bond, recognizance, tmdertaking, stipulation, or other obligation (not exceeding
one percent per annt.m1 of the amount of the bond or ot'..1er obligation), and any other
expense specifically allowed by agreement, by these rules,or by other rule or statute.
Note:

This suggested language would include all discovery depositions and would
;ropen the floodgate". TI1e biggest danger suggested by many attorneys is that
this would end up preventing plaintiff's from going forward i,..,ri th cases
Kith merit because of t11e danger of having to pay for all depositions in the
event that they lost the case.

PROPOSED LEGISLA.TIVE AMEND~'lE.i\ITS:
Rule 68 Disbursements
Council on Court Procedures, Page 16
Alternative IV:
68 A (2) Disbursements. "Disbursements" are reasonable and necessary e}..-penses
incurred in the prosecution or defense of an action other than for legal senrices,
and include the fees of officers and witnesses, [the necessary expenses of taking
depositions,] publication of SlllTil1lonses or notices, the postage where the same are
served by mail, the compensation of referees, the copying of any public record,
book, or document used as evidence on the trial, a sum paid a person for executing
any bond, recognizance, undertaking, stipulation, or other obligation (not exceeding
one percent per annum of the amount of the bond or other obligation) [,] .
Disbursements also include the fil.1Jenses of taking: of depositions when tlie court
deents stidi e2,.-pertses rtlropriate 1 _ and any other expense specifically allowed by·
agreement 1 by tflese
es• or by other rule or statute,
;Jote:

TI1is would open up the possibility of including all discovery depositions,
but only in the discretion of the court.

Alternative Y;
68 A C:Zl ·Disbursements, nDisbursements't are reasonable and necessary e2.-penses
incurred in the prosecution or defense of an action other than for legal services,
and include the fees of officers and witnesses, the lnecessary] e:xpenses of taking
depositions ,;~ii.ere the i;d.tness does not testify at trial and the deposition is
admitted at trial, and the e)._-penses of taking depositions of necessary parties,
pubL cation of summonses or notices, the postage where tne same are served by
.mail, the compensation of referees, the copying of any pUDlic record, book, or
doa.nnent used as evidence on the trial, a sum paid a person for executing any
bond, recognizance, undertaking, stipulation, or other obligation (not exceeding
one percent per annum of the amount of the bond or other obligation}, and any
other e2-,.-pense specifically- allowed by agreement 1 by these rules, or by other rule
or statute,
Note: This would include the current interpretation of '·'necessary" (i, e. perpetuation
depositionsl as well as all depositions of necessary- parties,
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The Honorabl Ralph M. Holman
Judge
1555 Bea ont Drive N.W.
Salem, o/egon
97310
,
Re:

ORCP Rule 21

Dear Ralph:

I have your letter of January 19, 1981, concerning the
motion for a dismissal under Rule 21 ORCP, and the "Holmanized"
result.
I agree that you are correct that if an action is
dismissed on any one of a number of grounds set forth in
Rule 21, and the defect is curable, all the plaintiff can do
is file a new action and pay additional filing and service
fees.
This is certainly undesirable, and in my opinion
results from an oversight by the Council.
The Council sought to simplify and limit motion practice.
At the same time it sought to retain fact pleading as distinguished from notice pleading permissible under the Federal
Rules of Civil Procedure.
It abolished demurrers, consolidated
motion practice under a single rule, and attempted to accomplish the foregoing by fusing it all into a single rule.
The
rule attempted to preserve some existing practice, relied in
part on some of our former pleading statutes, and .incorporated
some provisions from Rule 12 of the Federal Rules of Civil
Procedure.
In doing all that we simply overlooked some practical results. Obviously there is no reason whatsoever to
dismiss an action if a proper service can be made, a necessary
party joined, or sufficient facts stated in an amended pleading.
The rule in its present form does not really provide a
trial judge with any options.
If the motion is well taken and
the action is dismissed, the plaintiff simply has to start over.
The only possible solutions are for the plaintiff to cure the
defect before the motion is heard, or for the trial judge to
take the matter under advisement to provide a period within
which the defect might be cured.
This problem will be dealt
with by the Council, and hopefully will be remedied in a
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The Honorable Ralph M. Holman
February 17, 19~1
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sensible, practical way.
I am forwarding a copy of your letter
to Fred Merrill, who has acted as the Executive Director of the
Council since its creation.· Since the adoption of the rules,
similar practical problems have been encountered, Fred has
drafted the necessary changes, a number of which were included
in the Council's recommendations to the present Legislature,
and I suppose will be an ongoing process in the future.
Yours very truly,
McEWEN, NEW~N, HANNA

.(i_

( ~/(Jr;'-"

Donald
DWM: lam
cc: /4r. Fredric R. Merrill

w.

McEwen

&

GISVOLD

.'>d1c,,-,J .,1 Ln.
U'.\: I\ l·R'- ff '1

(ll

( lI

! ( .Cl'.'-..

February 18, 1981

Felicia Gniewosz
Co-Counsel
Senate Justice Committee
Room 347, State Capitol
Salem, OR 97310
Dear Felicia:
I am enclosing copies of fl uid class recovery provi s ions from:
(l)

The 1979 Small Business Judicial Access Act (Justice
Department class action proposal, which has never
been enacted) - Enclosure A

(2)

The Uniform Class Actions Act, Section 15 - Enclosure B

(3)

The New Jersey statute - Enclosure C

(4)

The Hunt-Scott-Rodino Antitrust Improvement Act Enclosure D

The Justice Department proposal provided that unclaimed funds
would go to a fund which would be used to pay fees, expenses, and
attorney fees for future class actions. § 3005(c)(2). The full text
of the proposed Act with commentary appears in Class Action Reports 2
(1979). The Uniform Act provides criteria to determine if the excess
money should be taken from the defendant,§ 15(6), and allows the
court to direct the defendant to devote the funds to specific remedial
purposes, § 15(7), or that the funds escheat as unclaimed property,
§ 15(8). In Oregon, I believe this means the money goes to the common
school fund. The escheat idea is intriguing as it provides an acceptabl e
rationale for taking by the state. The Hunt-Scott-Rodino Act allows the

Felicia Gniewosz

February 18, 1981

-2-

court to direct distribution of the funds or deposit with the state
general funds,§ 15(e). The New Jersey Act is similar to the proposed
1979 Oregon statute and Pozzi's suggestion to the Council in that it
does not provide what happens to the money.
If I can provide any further information, please let me know .
Very truly yours,
-1

_/
/ ,,/ I
l CFredric R. Merrill
Executive Director, Council on
Court Procedures

FRM:gh
Encl.

CLASS ACTION REPORTS
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on behalf of the United States n:lator or other private
counsel(i) on an hourly basis tot he extent funds a re authorized
by section 3005(c)(2): or
(ii) on a contingent fee basis.
(2) To the ex tent tax a blc costs and reasnna hie ex pcnses a re
paid by the United States or a State under this subsection, the
defendant sha II pay costs and ex penscs provided in su hscction
(a)( I) to the Department of Justice, a State, or an agency.

E.04.

Public recovery;judgment

(a) In a public action in which the defendant is found liable, the
judgment shall include a public recovery in an amount to be
.determined under this section.
( h)( I) Except as provided in subseetion(d), the public recovery
shall be in an amount e4ual to-(A) the monetary benefit or profit n:ali1.cd hy the defendant from conduct injuring persons not in excess of S300
each: or
( B) the aggregate damage to persons injured not in excess
of S300 each.
(2) If a judgment includes a public recovery, the court may
also include in thcjudgment appropriat<.: e4uitahlcordeclaratory relief. Any person prosecuting a public action in the name
of the United Sta tcs sha II have standing to en fo recs uch relief.
(c)( I) In electing the measure of puhlic recovery to be applied
under subsection (b), the court shall consider among other
relevant factors - ( A) the intent of Congress embodied int he statute giving
rise to the public action under section J00l(a)( I):
(B) the relative expeditiousness 1Jf proof: and
(C) The degree of uncertainty in the law upon which
liability is based prior to the filing of the complaint.
(2) This determination shall be based upon any reas onab le
means of ascertaining benefit, profit, or damage provided by
law and by section 3022((). Separate proof of damage to
persons injured not in excess of$300each shall not be re4uired
except as necessary to conduct any sampling that the court
may direct.
(d) If the statute under which the action was brought provides
for( I) an award of a multiple oft he damage orthe recovery , the
multiple shall be applied to the public recovery;
(2) a limitation on aggregate liability, that limitation shall
apply to the public recovery: and
(3) punitive damages, such damages shall. if awarded, ht:
added to the public recovery.
(e) Within sixty days after entry of _iudgmcnt against the
defendant , or within such time as the court may ot hcrwise order,
the defend ant shall pay tot he clerJ:: oft he cnurt the amount oft he
_judgment, which shall he used to cstablish a puhlic recovery fund
under the supervision
the niurt.

or

§3005. l'uhlic rccovnJ fund;

J)ll)'llll'llh

lo injured prrrnris

(a) The public recovery fund established u ndcr scctio 113004( c)
shall be used for. (I) payments to persons injured in an amount not exceeding
$300 by conduct giving rise to the puhlic action:
(2) administrative expenses incurred in carrying out the
provisions of this section: and
(3) rcasonahlc expenses pro\·i dcd in subsection (c) .
' (b) The court shall determine whet herthl' court or the Director
. . __ of the Administrative Office of the United States Courts shall
administer the payment of claims. If the court determines that the
Director shall ..idministcr the payment of claims, the amount of
the public recovery shall be transmitted to the Administrative

[Vol. 6:2

Office, whL·rc it shall he deposited in ;1 puhlic rcco\-er\ ;:ind. The
I )i rectors ha II ad rn in ister s11<.: h claims according to any c<l rlll it ill n
and direction the court may provide.Claim~ , hall be paid w;t hi n
one year from the date of not ice. If the public recovery i~ a diu~ tcd
as dcscrihcd in section 3004(d). claim payments shall he proportionately adjusted . Notice rnay he hy puhlication and \uch ,ithn
means as tht: court or Director dete rmines arc reasonahiy lil-. e ly
to i nforrn pc.:rsons eligible to filcclai 111' . TJ-.c court or Ad ministr:1tiYC Office may utili 1.c a pa yme nt procedure which wi!lJi , tributc.:
p.1yrrn:nts in a reasonably accu rate manner without requiring
su bmissil;n of claims . If the court or Administrative Office find,
that it is impracticable to de term inc with rea son..i hi e Jccura,·\ the
idcntit ies of all or some oft he injured per,,uh. or till: ;1111ou nt 11f
all nr sorrn.: or the individual damages, tht: ,·,iurt may order that
payments not he made to such person~ fo r such dam"gc,.
( c)( I) If the public rc:cm·t:ry is greater t h:,n the ad rni niq ra ti\ c
expenses and payments referred to in subsection (a). t hL' ,·Jul-of the court shall pay the e:-.ccss ;1 rnou nl t 11 the Trea,l!r1· ut tl1L'
United States. The Trca,ury· sbll pay sud; amount to
(A) a fund established under the direction and control
ofl i) t he Department of .I u,tice or the agency corrduui 11g
the action. if it has been initiated or ass u rneJ hy the L' ;1i tcd
States: or
(ii) The Department of .Justice, or other cxccuti\·e or
independent agency authorized pursuant l<J section
300l(c) to bring the action in which the puhlic rc,:,m:ry
was obtained, if there has hecn tw assumption by the
United States or a State: or
( ll) a State . if the State has ini I iated th,· action and i l i, not
assumed, or prosecuted the action by retncn..:e .
(2) Payme nts under par.,graph (,\). "' ,tpprnpri:llcd. and
paragraph ( ll). and any funds that Cong ress <Ha State rn,1y
authori1.e, ,hall he used to pay the rea,,,11.1bk cxpL':ises pr,1vided in section J00J(h). Payment, rwt applied tu l ho c n:as<1nablc e:-pL·nscs after three years rrllrn the date of Lkposit may
be ernpl,l~-Cd by the Dcp.irtmcnt of .l11't ice or ;,g,ncy. a,
appro priated, or hy the State for the cnt"orcemerll of any
statute within its rcsponsihility.
(d) The Director shal l issue such regulations as ;in: neces, ar~
and appropriate to assure the prompt. Lii,, a11J inexpen,i\c
claim administration by the Administrati\l' Office pursu,u11 t,J
subsection (h). The court or Director may cornpcnsatc .i rl'iator
or other privat<.: counsel for ;issi,tance in claim ad111i11 istratio~

SUBCHAPTER il --C LASS co~-u>ENSATORY
ACTION
§)(111. Class compens:.itor)' action; prcrcqui-'itcs; clistrid court

jurisdiction

(a) A person whose co11d11ct gives ri,e tu ;1 civil right 111 actiPn
lor damages ttndn a .\talull' oftk lJ111tcd .\i,1lt'\ ,hall 1,1' liahk
imli1·idually or ,is a 11K111hn "I a l'LIS-" lo tl,e 111j11n:d prrs1>m i11 ;1
civil class c11111pensatory acti,rn if (I) such conduct injurL·, !orty nr more 11,u11cJ or u11n,1111ed
persons each in an ;rnwunl ncL·cdi11g S:1111), or creates k1hilities for forty or more persons, e,1..:h in an a mo u nt n,-ceding
$:100;
( 2) the in pirics or Iia hi Ii tics ,1 ri se' nut of l hes a rnc t ransactinn
or occurre1\ce or series of tra11sat:tion, or Pccurrence,: and
(:l) the actinn prcsents a substantial 4ut·,ti,1n of law ,ir fact
common to the injured or sued per,011, .
(b) The district t:nurts of the l)11itcd Sta to , hall ha1·e iu~isdiction, exclusive of the courts of the States. nf actiom brnu!!ht
under this section. A State court in 1hccxcr.:1,e ofitse,i ncu rrt· nt
jurisdiction expressly conferred by any statute of the Unitcd
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in the inlLin•st of j11,tiec.
(el The) co,-;t nf notiee ~iwn 1mtl1•r s11h,-;1•dion (h) ,-;h:111 1)1• p :titl hy tlw 1iarty
,1•ekin:; <1i,n1is,al, or as :q.;n·e,I in ca,e o( :\ nimpn1111i>'<', uull'>'S the court after

hear'n1-: "i-,krs c,tlll'rwis\'.
Comment
as well ns dass a,:ti ons cntific,1 11ntler
This si?etion 1·on•rn rln gs1 n~ti o ng
~,·,·tion 2.
brou;.:hl unckr 8Pction 1 11nti!·,·Hlifiention l,n~ hPrn n·fus11tl u1111,·r ~t·t·tlDn '2,
Library References

Cornment
elass who ltas requested ('xclusion.
Srction 13 deals with the 11pplication
This is a matter which is ~o,·crned by
of a class action judgment to the mcrn·
the normal rules of res judienta/prehers of the class . This Act <lors not
clusion.
deal with the preclusivc effect of a
class action upon a member of the
Library References
Judgment c:=:>G77.
C .J .S . Judgments §§ 772, 777.
Section 14. [Costs]
(a) Only tile representative I)arties ancl those members of the class who
have appeared individually arc liable for costs assessed ai;ninst n plaintiff
class.
(b) The court ~hall apportion the liallility for costs assessed against a defendant
class. of notice advanced under Section 7 arc tax:tble as costs in
(c) Expenses
favor of the prevailing party.
Comment
The nature of other costs and assessSection 14 specifies the liability of
ments against parties in a class action
class members when costs are assessed
is left to the law generally applicable
against the class and provides · for asin tho state.
sessment of the expense of notification
under Section 7.
H lstorlcal Note
Costs (l:::>93.
C.J.S. Costs§§ 110, 112.

~

ctlon 15, [Relief Afforded]
(a} T.he court may award any form of relief consistent with the ecrtifica·
tion order to which the- party in whose favor it is rendered is entitled including
cq11itable, declaratory, monetary, or other relief to individual mrmbcrs of the
class or the class in a lump sum or installments.
(b) :")amagr
ed by a minimum measure of recovery provided by any
statute may \...

recovered in a class action.
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Pretrial Proceclurc C:::,,j05.
C.J.S. Compromise and S ettlement
§§ 6, :!-1.
Section 13. [Effect of Judgment on Class]
ln n class art ion certified 11mlrr S,:ct ion 2 in whirl1 notice Jla,; lwen gi vcn
1mder ~L·ction 7 or 12, a judgment as to tile claim or particnLtr claim or issue
certified is hinding, aeconlin:.; to its terms, on any lllL'lllhrr of the class who
ha!> not filed :rn (']cction of exclu~iou under ~ection 8. The jmlh'THl'nt slwll
11an11: or tlPscribe tl1e meml>ers of the class who aw llound hy its trrms.

t~l - If a .-class is awanlccl a judgment
f,,r llloJ11•1·,
the I,rli~trihntion
sl,all th·
•
.. '
•
'
~M~1'Jn!11cp
follqws l
\
i_
/
/ • /
J 7
i i (l) i T!iq pa 1uef
!1st as c-xr-<:lht!onsly 11s p 12s,- 1blg all ~1enyl>cr., G, r
~he ¢las~ wh q_.~l' /icl(• tlity r an be d e/.1.•rrni.nccJ " "J thOllt ex]lt'Ill]ing a1--di,-;pro/
1lorqonat~ share ~1( t tc recovery.
, \
,r,,..1\-l)h~g'he rpason:1111<' <',(lL'llSC' or ;d1·ntifi1·:Hion anti clistrilmtion shall I><.·
~
itl, wi_t!_: ...!~'=-~onrt's approval, from the f111_1tl: t_o he <listribtl!cd. --:n_
. ~ ~he ro11rt mny onler ~trp, t:tkl'n lo 1n1rnm1ze the• 1.•xpcn~e of Hll'n. . . . --LiJ1c:1t1on/
,)-\-1£,) #f) 'l'he court ~hall s111,1·n-iH\ :1;.t! rn:1y ,:;rnnt or stay the whole or ally
portion of, the t'Xec11tion of the j1;d_..:me11t :incl the colll'ction Hll<l tlistrib.Jt\a.,
t i ~_1.1.h .. to... tl_1c mt·111hers ot:,..t_he <;l_;1~_lj___ a~ thei_r intcr~ts warrnn ~ · ~.J
--ff(f:!',:i ) The court shall tlt>termine what nmount of the fnntls availal>le for i.
the paympnt of the judgment cannot be distributed to members of thL'
cl.1ss indi\·idnally lwr:rnsc they C(•uld llot bc i<kntifi<'d or located or b<:" '1>.'
• cause they did not claim or prove the right to money :tpportioncd to
' /.
~ tl1cm. The court after hearing ~hall clistributl' that amount, in whole
'VI
or in part, to one or more states a:, unrlaimecl property or to the defend~ ..)i>
ant.
'f e,,..
(.gj
determining the amount, if any, to I.Jc tlistributPLI to a ;:tate or
·Jl)V"' to the dcfrntlant, tl1e court shnll con~i<kr the following criteria: (i) any
· . 't .,ti:f'Yunjust enrichment of the dcfcndnm: (ii) the willfulness or lack of willfulness on the part of the tlefondant; (iii) the impact on the defendant
or the rdief gr:rntcd; (i\') the pen<lencs of other claims against the defendant; (v) any criminal sanction imposed on the defendant; nnd (,·i)
the los}isuffercd by the plaintiff class.
(ff/The court, in order to rcmc-dy or alleviate any harm done, may impose conditions on the defendant re~~cting the use o! the money distributw,.!i him.
~ t;,;_iy a'rnount to be distrilmtcd to a state shall be distributed as unclaimed property to any state in which arc located the last known adclrc~ses of the members of the class to whom distribution could not be
mat!e. If the last known addresses cannot be ascertained with reasonnble
diligence, the court mny determine by other means what portion of the
unidentified or unlocatcd members of the class were residents of a state.
A state shall rccciYe that portion of the distribution that its residents
would ha\'e receiYCd had they been identified and located. Before entering an order distributing any part of the amount to a state, the court
A shall given written notice or its intention to make distribution to the
~\
attorney genernl o! the state of the residence of ans l)('rson gi\"en notice
and shall afford the attorney~c
ml an opportunl., ., ·
ty to move for an order rel]uiring payment to the state.
•

nf

(-l) 1lb:1ppro\·l' the rompromise: or
(;i) t:tk(' ntltrr :ippropri:1t<' :wtioll for tlH• prot(•ction of t!H' <'l:1ss :11Hl

§ 15
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•

ft ovi.-~ ~ ·
Comment

r,J.·Suhsection (cl (3) is similar to subsection 7(g) iu its purpose and scope
,
,
oud should be construed similarly.
' Subsection 15 (c) (5) provicles for the
. ,
po8sibility of escheat of funds- avail,(};, able for the payment of the )udgment
if the court, applying the relevant
~ - v j,
criteria, so orders. The escheat pro-,
)<l"_ f\·\. yision is similar to that found in the
Model Escheat of Postal Savings Systern Accounts Act.
If the court decides that undistributed funds available for the payment
of the judgment should be distributed
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to the defendant, the court under subsection 15(c) (7), "in order to remedy
or alle\·inte any harm done, may impose . conditions on the defendant ~esp_ectrng the. n~.e of the mone)'. distn~ut~d to lum.
For example, if the
plamnff class s~ed for damage done
because of the discharge of pollutants
by the defendant and the clas_s won_ a
moner Judgment, the court might d!s·
t~t.ute to the def':nd:3-nt funds nnd1stnbuted to the plamtiff ,,1,ss on condition that the defenda1'
the funds
to install pollution-con'-. ,evices.

adjudication of the controversy. The factors pertinent to the findings include: first,
the interest of members of the class in individually controlling the prosecution or
defense of separate actions; second, the extent and nature of any litigation
concerning the controversy already commenced by or against members of the class;
third, the difficulties likely to be encountered in the management of a class action.

4:32-2.

Determination of Maintainability of Class Action; Notice; Judgment;
Partially as Class Actions
(a) Order Determining Maintainability. As soon as practicable after the
commencement of an action brought as a class action, the court shall determine by
order whether it is to be so maintained. An order under this subdivision may be
conditioned, and may be altered or amended before the decision on the merits.
(b) Notice. In any class action maintained under R. 4:32-l(b) (3) the court shall
direct to the members of the class the best notice practicable under the circumstances, consistent with due process of law. The notice shall advise that (I) each
member, not present as a representative, will be excluded from the class by the
court if he so requests by a specified date; (2) the judgment, whether favorable or
not, will bind all members who do not request exclusion; and (3) any member who
does not request exclusion may enter an appearance. The cost of notice may be
assessed against any party present before the court, or may be allocated among
parties present before the court, pending final disposition of the cause.
(c) Judgment. The judgment in an action maintained as a class action under R.
4:32-l(b) (I) or (b) (2), whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The judgment in an
action maintained as a class action under R.4:32-1 (b) (3), whether or not favorable
to the class, shall, to the extent practicable under the circumstances, consistent with
due process of law, describe the class and specify those who have been excluded
from the class. In any class action. the judgment may, consistent with due process
of law, confer benefits upon a fluid class, whose members may be, but need not
have been members .of the class in suit.
(d) Partial Class Actions. If appropriate, an action may be brought or
maintained as a class action with respect to particular issues, or a class may be
subdivided into subclasses and each subclass treated as a class, and the provisions
of this rule shall then be construed and applied accordingly.
Note: Paragraphs (b) and (c) amended November 27, 1974 to be effective April I, 1975.

4:32-3. Orders in Conduct of Actions
In the conduct of actions to which this rule applies, the court may make
appropriate orders: (a) determining the course of proceedings or prescribing
measures to prevent undue repetition or· complication in the presentation of
evidence or argument; (b) requiring, for the protection of the members of the class
or otherwise for the fair conduct of the action, that notice be given in such manner
as the court may direct to some or all oft he members of any step in the action, or of
the proposed extent of judgment, or of the opportunity of members to signify
whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the action; (c) imposing
conditions on the representative parties or on intervenors; (d) requiring that the
pleadings be amended to eliminate therefrom allegations as to representation of
absent persons, and that the action proceed accordingly; (e) dealing with similar
procedural matters. These orders may be combined with an order under R. 4:322(a) and may be altered or amended as may be desirable from time to time.

( 2) Any person on whose behalf an action is brought under subs ection
( a) ( 1 J of this section may elect to excl udfl from adjudi cation the portion of th e State claim for monetary relief attributable to him hy fi ling
notice of such election with the court within such time as specified in
the notice given pursuant to paragraph ( 1) of this subs ection.
( 3) The final judgment in an action under subsection (a) ( 1) of this
section shall be res judlcata as to any claim under s ection 5 of this
titl e by any person on behalf of whom such action was brought and who
fails to give such notlce wilhin the period specified in the notice gh·en
pursuant to paragraph (1) of this subsection.
Dlsml!,snl or compromlKc of nctlon

( c) An action under subsecllon (a) ( 1) of this ~ection shall no l be
dismissed or compromised without the approval of the court, and n o tice
of any proposed dismissal or compromise shall be given in such manner
as the court directs.
Attorney"' fees

( d) In any action under subsection (a) of thi s section( 1) the amount of the plaintiffs' attorney's fee, if any, shall be
determined by the court; and
(2) the court may, in its di s cretion, award a rea s onable ~, ao rney's f ee to a prevailing defendant upori a finding that the Static)
attorney general has acted in bad faith, vexatiously, wantonlr. or
for oppressive reasons.
Oct. 15, 1914, c. 323, § .4C, as added Sept. 30, 1076, Pub.L. 94-43:,, Titl e
III, § 301, 90 Stat. 1394.
J<;ffccti\'e Dote. Section 30! of l'ub.L.
9-H:!5 provid ed thnt: "The amcn,lments
to th0 Clnyt on Ar.t [sections 12 to 2i of
this title) made hr s ec tio n 301 of t hi .,
Ar.t [ Cll fl f'ting S<'c tion s l5c to l f> h of this
title] shall not npply t o nny injury sust a ined prior to the <.Intc of enactme nt of
this Act [8ept . 30, 1976) ."
L~i:-i,lutirn llistor,·.
For lq;islalivc
history and pnrpost'.! ot l'ub.L. !l·l-435,
see 1976 U.S.Code Cong. iin<.l A<.lm.Xews ,
p. 2572.

1.

C'ntitlt>t.l to ttlH~
this ~l'Cti()n, Stntr's

}>erson.,;

Undrr

Cl'n er ul rnuld
j11 rr. d

~ U13

on hPhnlf of

(' llll S lllll f! r r pga r d l PSS

injt1 ry to

g-1.' tlf 1rnl

,,f

t•1· o r11 11n y.

.Att.irn<·y
S. t af 1.' ,..:

t' Xi!'-.{t· II •'\'

1it·

df

In re >l n 1~t-

g o rncry Cnnn t. y llral E s tat e Antitr u s t Litigut ion, P.C .~lu.l:I,>, ·l;,2 F .Su1•P- 51.
2.

lnjundi\'C" rt'li~~t

Cnrlf•r thi s 8(':l'ti!)n, ~tHlP c·o11ld mni1;tnin
suit fo r inj11nt:tive ri~l it •f wlaert• it 11 \ lf'g <·d inj11ry to it H g'('Jlt'lral C('O BOI :l y .
In
r ~ .\f(ntgonwry Coun t y H t~ul E~ tnt1• ..\n t itrust Liligation, D.C.~!cl.luiS, 4;,~ F .::iuJJp.
5"1.

Index: to Notes
JnJunclh·c relier 2
l'
entitled to sue 1

d. J\Ieasm'l'ment of damages
ny action under section 15c ( a) ( 1 ) of this title, in which tlw re
has been a determinat ion that a defendant agre e d to fix prices in l'iolatlon of the sections 1 to 7 of this title, damages may be pro\'C:tl an d .:,.ssessed in the aggregate by statistical or sampling methods, by the computation of illegal overcharges, or by such oth er reasonable syst er:1 of
estimating aggregat e damages as the cou1·t in its discretion may p er mit
without the necessity of separately proving the individual claim o f , or
amount of damage t o , persons on whose behalf the suit was brought.
Oct. 15, 1914, c. 323, § 4D, as added Sept. 30, 1976, Pub.L. 94-435,
Title III, § 3 01, 90 Stat. 1395 .
Efredh·o llnt,•. Injuries R11stuln,..1 prior
t,1 1;,(' Pl. :IO, .lllill, Hot ,,o,·,·rPil hy this
/<f'Ptinn, St<) H<'vilon 3\)1 or 1'111>.1,. Hf -1:1~.
Hl't. out Hij n nolu uudcr ticcllon 1r1c or
this title.

1 ,<'i.:l.,.lutln•
lli,-.tor;\· · ·
lli ... lur,r nnd Pllfllll S\'

lll71f U.H.Codo
2072.

s

Cu111s.

For

or ] 111J . l,.
1

Jpgi ~ l,d i YP
!)I ·i; ~;J, hh'

u11u Adm.:,."t•w~, p.

15<'. l>i~trihut.ion of !la11111.gt'S
Monetary rPllcf recovered in an action under section 15c ( a) ( 1 ) of this
title shall( 1) bo distribut ed in such manner as the district court in its
discretion may authorize; or
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'·

,;

\ 2 ) bo dee1 1ecl a ci\'il pe>nalty hy the court and deposited wit It
the State as general revenues;
subj0ct in either case to the requirement t11at any clistril,utinn proc,·(lur,•
unity to ~,·curP. his a1iadopted afford each person a rPasonable 01
propriate portion of the net monetary,__,r.,..,.._.___
l!J,1,, Pub.L. ~1 -·l :l,,,
Oct. 15, 1914, c. 323, § 4E, as ai:Iaed Sept.
Title III, § 301, 90 Stat. 1395.
1-:ffectlve I>l\te. Injuries su~tniIH' <l prior
1'<·1,t. 30, JO,G, not covcrc,l IJ;· this
Hl'liou, see section 30-1 of l'uh.L. 01-43.,.
set out as a note under section 15c of
this title.
t()

Lf'J:i-"'lt\t h ·. _~ Hi.,tor:,·.
For ll'~i:-- :a1 i\",•
hislorY unil puri111:,::.p of I'ul1.I.. ~H 1:G, ~····

rn,.:

lJ.S.Code Cong. u1u.l •.\dn1.Xews, JJ.

2ill2.

Act.io11s liy Att.m·m•y G,•1wr1ll
(a) "'hene,·e r the Attorney General or the l:nitccl StaU·s has hro,:i.:l:t
an action under the antitrust laws, and lie has reason to t;r,Jie\'c> that any
State attornc>y general would be entitled to bring an aC"tion unclrr "''Ctions 12 to 27 of this title> based substantially on the s.:i.me allcgl·tl Yiolat!on of the antitrust laws, he shall promptly give written notifical'.on
thereof to such State attorney general,
§ 1Gf.

(b) To assist a State attorney general in evaluating th e notke or in
hringing any action under sections 12 to 27 of this titl t', the Attorn,·y
General of the United Slates shall, upon request by such StatP attorn,'Y
general, make available to h!m, to the extent permittc>d hy Jaw. any in,·estigati\'e files or other materials which are or may be r.:le\·ant or material to the actual or potential cause of action under sections 12 to 2 i
of this title.
Oct. 15, 191-1, c. 323, § 4F, as added Sept. 30, 1976, Pub.L. 94-43~.
Title III, § 301, 90 Stat. 1395.
1-:C!edlve l>at~. Injuries sustained prior
lo :,ept. 30. 19,6, not ~vYPred by this
,;Pelion, see se ction 3CH of l'ul>.L. 0±--13,;,
,et out as 11 not e under section 15c or
this titk
L~i:-lslntlve Hls,ory.
For le,:islatin
history :uul purpot--f~ or Pub.L. 0-l-4~tj, sec
lf7.~ U.S.Codo Con,:. nnd Adm.Xcws, p.
2i.)1 ...
1.

Disclosuru of gronll Jury mntc-rlnl

The inve!-iti~nt h·t' files or titl11·! r materinls whi<'h the Altorn<'y (;cnernl of th,,
t:niteu Stutes is required to rnnkc 11vnilnl,le to state Attorneys General under this

:srction do nol in<:l111h.• g-ruud jury m:tt,·:-inl!-:. :\Iattcr of (iraud Jl; rr c'rirninal lndietrneut~ 7tJ.--l-1(l nncl 77-i:::! In >tidJI,•
Pi!-it. of Pennsylvanl&, D.C.Pu.H)7b, 4, ;~1

F.~upp. 01;tl.
, ·n,lf\r : h:::. ~rr ti o u , ~ t nl(• Attn r01•y C1·n eral su ini: on li(~llnlf of ::-;.~at1~ ·s rou:-. um t• r s
was C"nlitJrtl to diseh,sun~ •Jf 1111 fl· ikra l
gr11nd jnry mntt-..rinl s: , ir,chu1in,i..:- trnn ~eript.::;, in possc:-::-sion ,if _aovcrnm1•nt. nlifit•ut
pr1l\·ision f,:[)C.cifjc·ally 11n,1,:1,:tini..:
di:-.1 lo ~ urr of ~11eh mnt c rial~. In r•'. ~1!11atgomery County Hrnl E_;,;tnte .An~itru~t
1

Liti,:ation,

§ 1Gg.

ll.C.~ld.197S . ,,_;2 F.~ur,p.

"'!.

Definitions
For the purposes of sections 15c, 15d, 15e and 15f of this title:
( 1) The term "State attorney general" means the chiE:f leg:d o:ficer of a State, or any other person authodzrd by State law to !,ring
actions under section 15c of this title, and inclu<lt?s the Corporation Counsel of the District of Columbia, exce>pt that Sl!Ch term Joes
not include any person employed or retained on(A) a contingency fee based on a percentage of the monetary relief awarded under this section; or
(D) any other contingency fee basis, l,nlcs s the amount of
the award of a reasonable attorney's fee to a pre1·ailing pl ;dn tiff 1s determined by the court under section 15c(d) (1) of this
ti tie.
(2) Thn tPrm "State" means a 8tat,i, the District of Columh!a,
tho Con1111011\\'1•:\lt 11 of l'n<'rlo Hico, 1111d any oth,•r IPrrltPry or Jim:·
IH'8filon of l Ii<' lTnllt'd Stat,•s.
( :; ) The tl•rn1 "natural JH•rsons" doe!i not Include 1,ropri,•turships or partiwrshlps .
Oct. 15, 1914, c . 323, § 4G, as added Sept . 30, l!l7G, l'ub.L. !J ·l - ·135,
Title Ill, § 301, 9() Slat. 1396 .
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February 23, 1981

Sen. Ted Kulongoski
State Capitol Building
Salem, OR 97310
Dear Senator Kulongoski
I noticed several stories in last Thursday's Oregonian (Feb. 19,
1981, page B8) on the problem of execution sales at a small
fraction of true value and suggest that the 1981 legislature
may attack this problem. For your information I enclose draft
rules 80C., 77 F. (2), and comment to rule 80.
I prepared these
for the Council on Court Procedures in an attempt to deal with
the same problem. They outline an approach quite different
from the traditional sheriff's sale and redemption system-a
system many believe is "beyond redemption"-and you may want to
bear this alternative in mind when considering proposals to tinker with the traditional system. A general description of the
alternative appears in the comment to rule 80.
These rules have not been considered by the Council on Court
Procedures and are not in the group of rules reported by the
Council to the '81 legislature.
I don't mean to suggest that
my draft should be introduced as a bill. This might be unwise
as it is part of an interrelated group of rules.
I do think
you should be awar e of this alternative concept.
Incidentally, the Oregonian quotes the Multnomah County chief
civil deputy as saying that 95% of execution sales were redeemed. This surprises me.
The article in Business Lawyer,
cited in the comment to rule 80, reports a redemption rate of
less that 1% and an Oregon survey conducted by one of my students a few years ago found an 8% rate. See also 16 Willamette
L. Rev. 903-04.
I wonder if what the deputy actually said was
that 95% were not redeemed.
Sincerely

F. R. Lacy
Professor of Law
FRL/Mm
Enc.

an equal opportunity/ affirmative action institution

M E M O R AN D U M

TO:

COUNCIL

FROM:

Fred Merrill

DATE:

March 10, 1981

The expected battle over the class action sections of the new
rules has begun to heat up.

A joint effort is being made by most of the

major financial and business interests, which are active in lobbying in
the legislature, to block the changes.

They are pursuing two approaches.

First, they want to have the legislature pass a bill that would
totally revoke all of the changes promulgated by the Council.

They say

they will then participate in development of legislation that would make
"some" changes in Rule 32.

In other words, they want to put things back

in the position they have always been in relating to class actions.
success of this tactic appears questionable.

The

At a meeting of the Joint

House and Senate Committee considering the rules, an attempt was made
to introduce a bill to totally erase the Council action relating to
Rule 32.

The House members voted 4 to Oto support the bill, but the

Senate voted 2 to 1 against the introduction of the bill, and therefore
no action could be taken by the Joint Committee.

The House Judiciary

Committee, however, will introduce the bill separately, and it may pass
the House.

At this point, it appears unlikely that it would be success-

ful in the Senate.

This is all, of course, subject to change as things

develop.
The second approach is to attack the Council.

SB 545, a copy of

which is enclosed, has been introduced in the Senate Justice Committee.
The rumor mill also says that there is a plan to attack the Council
budget.

Our budget has been approved by the subcommittee, but like all

budget bills, no final action will be taken until the legislature has
complete

revenue projections in June.

I am beginning to worry about

possible success on this approach -- at least in the sense of danger to
the Council.

Some of the legislators who have been most supportive of

the Council are the most vulnerable to pressure by the groups lobbying

Memo to Council
Page 2
March 10, 1981
against class actions.

Even those legislators favoring the new Rule 32

can see that if Rule 32 goes through, it accomplishes a change that
could not be done in the past by direct legislative action.

They are

beginning to wonder whether in the next biennium some change they bitterly
oppose will pass because of action by the Council.

The longer the class

action dispute goes on, the more danger to the Council.
The review of the rest of the new rules is proceeding quite
well.

We have one more joint hearing, and there should be agreement on

the changes to be made.

Most changes are simply clarifications.

They

have not changed the disbursements provision relating to discovery
depositions and probably will not do so.

They did eliminate the main

prevailing party costs and other costs provisions in Rule 20, which may
require some conforming changes in the rules.

I will send you a copy

of .the package of final changes after the last meeting.
to consider these.

We should meet

They should result in a separate Joint Committee

Bill making the changes, changing cross references, and setting an
effective date (similar to HB 3131 last biennium).

This should keep

the rest of our work product free of the class action problem.
SB 85, relating to separation of the jury after submission, is
still in hearings before the Senate Justice Committee.

FRM: gh

Enclosure

M E MO R A N D U M

TO:

COUNCIL MEMBERS

FROM:

Fredric R. Merrill

RE:

LEGISLATIVE SESSION

DATE:

3/25/81

You will be happy to learn that HB 545, which would have
taken rulemaking power from the Council, was tabled by the Senate
Judiciary Committee on Thursday, March 19.
We have completed all legislative review of the rules by the
Joint House and Senate Judiciary. The resulting changes are enclosed
and legislative counsel is preparing a bill for the Joint Committee
which will make the indicated changes, correct cross references,
etc., and make the effective date for the rules January 1, 1982.
As you can see from the summary, the House has introduced
enclosed HB 3122 and HB 3123. As I understand it, one bill is
intended to be passed out of Committee quickly to be sure that the
Council version of Rule 32 does not go into effect. The second bill
will be used to enact some changes in Rule 32 which are acceptable to
the Committee.

FRM:gh
Enclosures:

Summary of changes
House Bill 3122
House Bill 3123
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Senator Jan Wyers, Chairman
Senate Justice Committee
Room 347
State Capitol Building
Salem, OR 97310
Representative Tom Mason, Chairman
House Judiciary Committee
Room 351
State Capitol Building
Salem, OR 97310
Re:

Proposed Additions to Oregon
Rules of Civil Procedure

Gentlemen:
I am writing on behalf of the Executive Committe e of
the De btor-Creditor Section of the Oregon State Bar
in regard to the proposed additions to the Oregon Rules
of Civil Procedure.
Specifically, we wish to call attention of your committees
to some technical amendments which we believe should be
made either for purposes of clarification or to correct
)?ossible procedural difficulties.
/RULE 65B(2). This Rule refers to " action£ 11 , and it is
not clear whether the Rule would allow a reference in
a post judgment proceeding as contemp lated by ORS 23.710(a).
This could be clarified by adding the '.lords:
II
"
. including post judgment coll e ction proceedings •
after the word "jury".
RULE 67E(l)
There is a trap here for the unwary.which
was probably not intended by the drafte rs, and which
probably serves no good purpose.
If a jU:agme nt is taken
against a partnership or an incorporated associ a tion,
that j udgrnent arguably would bar any future cl a im against

••

·1

Senator Jan Wyers, Chairman
Representative Tom I,1 ason, Chairman
April 3, 1981
Page TWO

an individual partner or member. We suggest that a sentence
be added as follows:
"A judgment obtained against a
partnership or unincorporated association is not a bar
to any subsequent action against an individual partner
or member. 11
RULE 70C. Not all litigants are represented by an at torney, therefore, the word " attorneys" should be changed to
11
persons".
RULES 79B(2)ar'79C(l)~d 80C. There is a serious inconsistency here because of the different time periods
- established for temporary restraining orders, preliminary
injunctions and receiverships. A temporary restraining
order has only a 10 day life under 79B(2) (a}.
Five days'
notice is required before a hearing can be held on a
preliminary injunction under 79C(l).
However, 10 days'
notice is required for the appointment of a receiver
under SOC. Although a temporary restraining order may
be extended, it is easy to visualize a situation whereby
the temporary restraining order would dissolve before
t h e time constraints of Rule SOC could be complied with.
Also, the time periods in Rules 79C(l) and SOC should
be the same because in many cases the plaintiff will
be using- both procedures at the same time. The problem
ean be substantially relieve_d by changing the time
eriod in Rule SOC from "10 days" to "5 davs"
P
~)C
·'SD
...
, and we
\ ~,::::i
r~corrmend that this be done.

l

*

*

*

*

If our Section can be of further assistance to your
committees, please let us knowo
Very truly yours,

I
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/I,-;?,
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Stephen B. Herr~ll
'

cc:

Mr. Bob Oleson
Mr. Richard C. Josephson

-c..,c . -

·

L~/

Chairperson:
SEN. JAN WYERS

0

Vice-Chairperson:
SEN. ROBERT SMITH

}tatt:

FELICIA M. GNIEWOSZ.
KRISTENA A. LaMAR
Legal Counsel

.
.

Members:
SEN. WALT BROWN
SEN. EDWARD FADELEY
SEN. JIM GARDNER
SEN. KENNETH JERNSTEDT
SEN. TED KULONGOSKI

SENATE COMMITTEE ON JUSTICE
Room 347, State Capitol

HARRIET CIVIN
Chret Committee Assistant

GLENDA HARRIS
VERA J. MOISEVE

SALEM, OREGON 97310
(503) 378~8833

Committee Assistants

April 13, 1981

Stephen B. Herell, Esq.
Morgan Park Building
729 S.W. Alder Street
Portland, Oregon 97205

Dear Steve,
Diana Godwin asked me to review your letter on the proposed
additions to the Oregon Rules of Civil Procedure and contact you
about them. Unfortunately the joint house and senate hearings on
civil procedure are already over. I am bringing them directly to
the attention of Linda Zuckerman, legal counsel tot.he House Judiciary
so that she can also review them and suggest them as changes when
the civil procedure bills are reviewed by the full House Judiciary
Committee. By copy of this letter I will also ask Fred Merrill,
Executive Director of the Council on Court Procedures to also review
the changes and give us his comments,
To make it easier to follow the changes, I note that the changes
to Rule 65B(2) are on page 2 of the Council ' s book; Rule 67E(l) on
page 11; Rule 70C on page 28; and times for TRO's in Rules 79B(2)a
on page 43, Rule 79C(l) on page 45 and Rule BOC on page 50.
These are not substantive changes so I do not see much problem
in incorporating them into the omnibus bill , if that is the wish of
the committees. We will keep you informed of the progress.
Please feel free to call if I can answer any further questions.

cc

Linda Zuckerman, Legal Counsel, House Judiciary
Fred Merrill, Executive Director, Council on Court Procedures
Sen. Jan Wyers, Chairman, Senate Justice Committee
Rep. Torn Mason, Chairman, House Judiciary Committee
Mr. Bob Oleson and Ms. Diana Godwin. Oregon State Bar
Mr. Richard C. Josephson, Esq .

-;,1 1,,"l u! L.11·.
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503 /(,';',(, . _3',:1,37

Apr il 21, 1981

Mr. Stephen B. Herrell
McMenamin, Joseph, Herfell & Babener
Attorneys at Law
Morgan Park Building
729 S.W. Alder Street
Portland, Oregon 97205
Dear Mr . Herrell :
Both Bob Oleso n and Felicia Gniewosz have furnished me with co~ies
of your l etter to the Chairman of the Senate Justice Committee and the
House Judiciary Committee relating to the new ORCP. Ms. Gniewosz's letter
describes the current status of these changes.
I have reviewed your suggestions and generally they would be
desirable changes to the rules. The only problem I can see relates to
67 E. (l). You are suggesting a change that would specify the merger effect
of a judgment against a partnership or unincorporated association. The
Council subcommittee which reviewed Rule 67 did in fact consider the problem presented and decided to leave the matter to court interpretation. See
draft of proposed Rules 67-74, 10/15/79, pp. 17-20.
"The problem is that with a few limited exceptions (e.g., Rule 54 ) ,
the procedural rules do not deal with res judicata effect of judgments.
This doctrine is almost entirely court created. The complexity of the
questions presented makes codification extremely difficult. The propose d
language would prevent merger of claims against individual partners or
members into a judgment against the partnership or corporation. What about
merger of claims against the partnership or association into a judgment
against individuals? What about collaeral estoppel effect of a judgment for
or against a partnership or association on i~dividuals? What about bar by
judgment in favor of the partnership or individuals?
There is a risk in suing only the partnership or association, but
it is not particularly different from the existing risk of suing less than

___.....,,..,- ~ - - -....--~-.. ~·-- ----~---~----,--~...........
~=-=•.-,~,=;:=<--~-- .. ·-··-

Mr. Stephen B. Herrell

April 21, 1981
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all partners or association members. See Ryckman v. Manerud, 68 Or. 350
(1913). The danger is avoided by joining the association and all individuals
as defendants. The ru1e making the partnership or association subject to
suit in their own name clearly suggests such joinder. See amended Rule 26 B.,
p. 108, of Council book. Defining res judicata effect in the judgment rule
would create more problems than it avoids.
Very truly yours,
,,·

/,- /
,r I

/

, / / ,. L

.

L~l

Fredric R. Merrill
Executive Director, COUNCIL ON
COURT PROCEDURES
FRM:gh

cc:

Felicia M. Gniewosz, Legal Counsel, Senate Justice Committee (Encl . )
Linda Zuckerman, Legal Counsel, House Judiciary (Encl.)
Sen. Jan Wyers, Chairman, Senate Justic~ Committee (Encl. )
Rep. Tom Mason, Chairman, House Judiciary Committee (Encl .)
Mr. Bob Oleson (Encl.)
Ms. Diana E. Godwin (Encl.)
Mr. Richard C. Josephson (Encl. )
._...,.,Members, Council on Court Procedures (Encl. )

CLASS ACTIONS
F.(l )(a) through F.(l)(b)(v)
F.(l)(f)

UNCHANGED FROM COUNCIL DRAFT 12/13/80

The court may order a defendant who has a mailing

list of class members to cooperate with the representative parties
in notifying the class members and may also direct that notice
be included with a regular mailing by defendant to the class members.
F. (2)

Prior to the final entry of a judgment against a

defendant the court shall require members of the class with claims
over $500.00 and may require members of the class with claims under
$500.00 to submit a statement claiming the extent of the member's
loss, injury, claim, or damages.

In determining the form of the

statement, the court shall consider the nature of the acts of the
defendant, the amount of knowledge a class member would have about
the extent of such member's damages, the nature of the class including the probable degree of sophistication of its members, and the
availability of relevant information from sources other than the
individual class members.

Except as provided in subsection (4) of

this section, the amount of damages assessed against the defendant
shall not exceed the total amount of damages determined to be
allowable by the court for each individual class member, assessable
court costs and disbursements, and an award of attorney fees, if
any, as determined by the court.
F.(3)

If the court requires class members to file a state-

ment claiming the extent of the member's loss, injury, claim, or
damages, failure of a class member to file a statement required by
the court will be grounds for the entry of judgment dismissing
each class member's claim without prejudice to the right to maintain

an individual, but not a class, action for such claim, unless damages
are assessed as provided in subsection (4) of this section.
F. (4)(a)

When members of a class with claims under $500.00

are not prepared to submit a statement claiming the extent of the
member s loss, injury, claim, or damages or when members with claims
1

under $500.00 who are required to submit a statement claiming the
extent of the member s loss, injury, claim, or damages do not submit a
1

statement, damages for such members may be assessed against the
defendant in the aggregate by statistical or sampling methods, by
the computation of i l legal over-charges, or by such other feasible
systems of estimating aggregate damages as the court may permit
without the necessity of separately proving the individual claim
of or amount of damages awarded to such members.
F.(4) (b)

The reasonable expense of identification and

distribution shall be paid, with the court s approval, from the funds
1

to be distributed.

The court may order steps taken to minimize the

expense of identification.
F.(4)(c)

The court shall supervise, and may grant or stay the

whole or any portion of, the execution of the judgment and the col lection and distribution of funds to the members of the class as
their interests warrant and may provide that where aggregate damages
have been assessed on behalf of members who were not required to or
did not submit a statement claiming the extent of the members' loss,
injury, claim, or damages, the amount of such damages may be claimed
by the member s acceptance of a tender of the amount of money appor1

tioned to them.

2

F. (4)(d)

The court shall determine what amount of the funds

available for the payment of the judgment cannot be distributed to
members of the class individually because they could not be identified or located or because they did not claim or prove the right to
money apportioned to them.

The court after hearing shall distribute

that amount, in whole or in part, to one or more states as unclaimed
property or to the defendant.
F.(4)(e)

In determining the amount, if any, to be distributed

to a state or to the defendant, the court shall consider the following criteria:

(i) any unjust enrichment of the defendant; (ii) the

willfulness or lack of willfulness on the part of the defendant;
(iii) the impact on the defendant of the relief granted; (iv) the
pendency of other claims against the defendant; (v) any criminal
sanction imposed on the defendant; and (vi) the loss suffered by the
plaintiff class.
F.(4)(f)

The court, in order to remedy or alleviate any harm

done, may impose conditions on the defendant respecting the use of the
money distributed to the defendant .
F.(4){g)

Any amount to be distributed to a state shall be

distributed as unclaimed property to any state in which are located
the last known addresses of the members of the class to whom distribution could not be made.

If the last known addresses cannot be ascer-

tained with reasonable diligence, the court may determine by other
means what portioon of the unidentified or unlocated members of the
class were residents of a state.

A state shall receive that portion

of the distribution that its residents would have received had they

3

been identified and located .

Before entering an order distributing

any part of the amount to a state, the court shall give written notice
of its intention to make distribution to the attorney general of the
state of the residence of any person given notice under subsection (1)
of this section and shall afford the attorney general an opportunity
to move for an order requiring payment to the state .

4
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Ms. Linda Zuckerman
House Judiciary Committee
State Capitol
Salem, Oregon 97310
Dear Ms. Zuckerman:
Re:

ORCP Bl(A) ( 7 ) Def.inition of

11

Levy 11

Enclosed is a copy of a letter which I recently sent to Fred
Merrill expressing my concern about the definition of the
word "levy" in the Oregon Rules of Civil Procedure.
Since I
sent the earlier letter I have had an opportunity to review
other uses of the same word in ORS Chapters 23 and 29. It
appears that there are a number of instances where the word
has been used to describe both attachment and execution
procedures and many other instances where it has been used
in the manner which I suggested is its traditional sense.
While the suggested definition of B0(A) (7) may be intended
only for the Rules, such definition as presently written
will make much of ORS 23.410 incomprehensible.
Accordingly ,
I would respectfully suggest that immediate steps be taken
to amend the definition of "levy" in ORS Chapter Bl(A) (7) so
that the definition is as follows:
" Levy means to create a lien upon property by any me.ans
provided under Rules 81 through 85 or under ORS Chapters
23 or 29."
I would be happy to discuss this with you or even travel to
Salem if it would assist.
Very truly yours,
SUSSMAN, SHANK, WAPNICK, CAPLAN & STILES

Barry P. Caplan
BPC/rc
cc: Felicia Gniewosz
Bob Olson
Don McEwen
Fred Merrill ~
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1981

Linda Zuckerman
Lega1 Counsel
House Judiciary Committee
Room 351, State Capitol
Sa1em, Oregon 97310
Re:

ORCP 81 A. (7) - Definition of "Levy"

Dear Linda:
In reference to Barry Caplan's letter of May 1 , 198i, I
talked to Barry about this and suggested that when the omnibus bill is
set for hearing in your committee we should discuss the defir,itional
problem raised by his letter to me and to y,·,c.
I don I t think 2.nything
too serious is involved, but it is possible that some cJnfusion coulc
be created by a separate definition of levy.
Very truly yours,

Fredric R. Merrill
Executive D.i.rector , COUNCIL ,l:\

COURT PROCEDURES

FRM:gh
cc:

Felicia Gniewosz
Bob Oleson
Don McEwen
Bob Lacy

- - - , - - - , ,.......-...-~--,-----,_,-,.,,-c.,.-.~.~.-7#...,.._.

-

==•'""""......~..,,.
__ ..,._,,...,...~~--,----------

------,--~..........

MEMORANDUM
TO:

COUNCIL MEMBERS

FROM:

Fredric R. Merrill

DATE:

May 14, 1981
I am enclosing a letter which I think explains the current

situation on legislative review of Rule 32.

Currently some members

of the House Judiciary Committee strongly favor some changes in the
rule.

Laird Kirkpatrick and I were asked to meet with Bob Stoll

and lobbyists for the banks and savings and loans to work out some
agreement.

This did not work and the House Judiciary Subcommittee is

attempting to decide what changes it should make.

The issues included

are described in the material.
The Legislative Counsel's office is still drafting the bill
to make the changes accepted by the Joint House and Senate Committees.

FRM:gh

Encl. (letter to William Rutherford dated 5/15 / 81 ~- see letters)

)
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UNIVERSITY OF OREGON

Eugc;m:, Or<:gon 97403
503/686-3837

May 15, 1981

Representative William Rutherford
Chairman, Subcommittee B
House Judiciary Committee
State Capitol
Salem, Oregon 97310
Dear Representative Rutherford:
I am sending to your committee counsel a draft of language
changes in Rule 32 which have been accepted by your subcommittee.
As we reported at the May 12, 1981 hearing, the persons representing
various interests, who met at your request, could not agree upon
changes to Rule 32. At that hearing your subcommittee resolved two
of the four issues that are in contention between the conflicting
interests.
On the first issue, your subcommittee decided that the presently
required 30-day prelitigation notice, which was eliminated by the
Council, should be retained. On the second issu~,· the subcommittee
decided that the notice provision in 32 F. (l)(d)-1 which did not require
personal notice to class members whose claims were below a certain dollar amount was acceptable, but changed the dollar amount from $100. 00
to $50.00.
The question of who pays the cost of determining the amount of
the class members' claims was not resolved; this, however, is actually
part of the third issue, which is who pays the cost of the initial
notice. Specifically, the question is whether 32 F. (4), which provides
that the court may require the defendant to pay notice costs, shall be

'!:__/ The styling used in this letter for the subdivisions of the
rules is that applicable to the rule as amended by the Council except
for specific references to the aggregate damages proposal.

an equal opport11nity / affirmative action institution

Representative William Rutherford
May 15, 1981
Page 2

retained or modified and whether 32 F. (l)(f), which allows the court to
order the defendant to cooperate in the notification process, should be
made more specific and cover costs. Bob Stoll will be submitting a
letter and some proposed language on those issues.
The final issue is the treatment of aggregate damages. The potential defendants have suggested that the new 32 F. (2), (3) and L. would
expose defendants to substantial undetermined aggregate damages, with no
specific procedure for assessment and distribution of such damages.
Whether or not this is true, some of the potential defendants suggested
that it might be better to have a specific provision covering aggregate
damages. After an initial proposal prepared by Diana Godwin, we considered a counter proposal which I drafted (submitted at the hearing and
with this letter). I would suggest this proposal, which would modify
some Council language in 32 F. (2) and add new provisions, provides a
reasonable framework for addressing the issues involved. The questions
are:
(1) Should there be any specific provision at all relating to
aggregate damages? Much of our law on damages remedies is common law
developed by the courts. This area, however, is an offshoot of the class
action procedure itself, which was developed by the legislature, and may
require special treatment. The policy argument is that a person who has
acquired money illegally or improperly ought not to be allowed to retain
the money simply because there is no practical way to directly return it
to the original owners. If there is to be a specific aggregate damage
recovery provision it must come from the legislature, as the Council did
not feel that its rulemaking power enabled it to draft an affirmative
aggregate damages recovery provision.

(2) Should aggregate damages be available only for defendants
who cannot be located or identified? Under 32 F. (4)(a) of the proposal,
aggregate damages could be assessed (a) for all persons who could not
be located and (b) when persons below $500 are not required to submit a
claim, and, (c) when persons below $500 are required to submit a claim
and do not. The last category is the controversial one. Below a certain
amount, a class member's failure to file a claim can reflect a lack of
understanding or procrastination, rather than a conscious decision to
waive damages and let the defendant keep the money. Above a certain
amount, a failure to claim can more easily be deemed a waiver. I selected
$500 as a fairly substantial amount that I would not give up without considering the matter carefully.
(3) What discretion should the trial court have in an award of
aggregate damages? The potential defendants pointed out that the argument
for aggregate damage availability makes less sense when a defendant's

..

Representative William Rutherford
May 15, 1981
Page 3

conduct has not been willful or a defendant has incurred losses or damage
that offset the aggregate gain. If aggregate damages were assessed in
every case there could be some injustice. Section F. (4) (e) of t11e proposal provides discretion based on specific factors. It was taken from
the Uniform Class Action Act.
(4) Procedurally, how is the aggregate damage award to be administered and distributed? The aggregate damages become part of a judgment
that could be enforceable against the defendant through execution. This
has some potential for abuse. The proposal uses language from the Uniform
Class Action Act and basically requires distribution to be done completely
under careful court supervision. The proposal differs from the Uniform
Act in:
(a) allowing class members to ultimately claim their portion of
the aggregate award by cashing a check (proposed 32 F. (4) (c)), and (b) not
providing that unclaimed money escheats to the state (proposed 32 F. (4)(d).
The first provision is designed to maximize distribution of money directly
to those actually damaged. In the second provision, the potential defendants
objected to escheat; it seems reasonable to see that the money benefits some
class members rather than having it fall back into state funds.
Other than the issues discussed above, I do not believe there is
substantial disagreement about the acceptability of any other changes made
by the Council in Rule 32.
Very truly yours,

Fredric R. Merrill
Executive Director, COUNCIL ON
COURT PROCEDURES

FRN: gh

Enclosures
cc:

Diana Godwin (Encl. )
Frank Brawner (Encl. )
Bob Geddes (Encl.)
Bob Stoll (Encl.)
Laird Kirkpatrick ( Encl. )
Ted Bugas (Encl.)
Norm Smith (Encl.)
Kip Lombard (Encl. )
Tom Mason (Encl.)
Margie Hendrickson (Encl. )
Linda Zuckerman (Encl. )

A.

Requirement for class action.

One or more mem-

bers of a class may sue or be sued as representative parties
on behalf of all only if:
The class is so numerous that joinder of all

A. (1)

members is impracticable, and
There are questions of law or fact connnon to

A. (2)

the class; and
A. (3)

The claims or defenses of the representative

parties are typical of the claims or defenses of the class;
and

A. (4)

The representative parties will fairly and

adqautely protect the interests of the class; and[.]

A. (5)

In an action for damages under subsection (3)

of section B. of this rule, the representative parties have
complied with the prelitigation notice provisions of subsection H. (1) of this rule.

*
F. (l)(d)

*

*

*

Each member of the class, not a representa-

tive party, whose potential monetary recovery or liability is
estimated to exceed [$100] $50 shall be given personal or
mailed notice if such class member's identity and whereabouts
can be ascertained by the exercise of reasonable diligence.

RULE 32
Page 1 of 3
May 15, 1981

ij.

Prelitigation notice and limitation on maintenance

of class actions for damages.
H. Cl}

Notice · and demand required prior to commencement

0£ action for damages.

H. (l)(a)

Thirty days or more prior to the commencement

of an action for damages pursuant to the provisions of subsection (3} of section B. of this rule, the potential plaintiffs• class representative shall:

H. (l)(a)(i)

Notify the potential defendant of the

particular alleged cause of action; and
H. Cl) (a) (ii)

Demand that such person correct or rectify

the alleged wrong.

H. (l)(b)

Such notice shall be in writing and shall be

sent by certified or registered mail, return receipt requested, to the place where the transaction occurred, such
person's principal place of business within this state, or,
if neither will effect actual notice, the office of the
Secretary of State.

RULE 32
Page 2 of 3
May 15, 1981

[H.] H. (2)
for damages.

Limitation on maintenance of class actions

No action for damages may be maintained under

the provisions of A. and B. of this rule upon a showing by
a defendant that all of the following exist:

[H. (l)]

H. (2)(a)

All potential class members simi-

larly situated have been identified, or a reasonable effort
to identify such other people has been made ;
[H. (2)]

H. (2) (b)

All potential class members so

identified have been notified that upon their request the
defendant will make the appropriate compensation, correction , or remedy of the alleged wrong;
[H. (3)]

H. (2) (c)

Such compensation, correction , or

remedy has been, or, in a reasonable time, will be, given ;
and
[H. (4)]

· H. (2) (d)

Such person has ceased from engag-

ing in, or if immediate cessation is impossible or unreasonably expensive under the circumstances, such person will,
within a reasonable time , cease to engage in such methods ,
acts, or practices alleged to be violative of the rights
of potential class members.

RULE 32
Page 3 of 3
May 15 , 1981

MEMORANDUM
TO:

Enforcement of Judgments Subcommittee: HON . JOHN H. BUTTLER,
ROBERT W. REDDING, LAIRD C. KIRKPATRICK, and
BOB LACY

FROM:

Fredric R. Merrill

DATE:

May 14, 1981

Dear Committee Members and Bob:
The Oregon Bankers Association has submitted a bill, SB 527, that
would make substantial changes in some of the material in our rules,
particularly Rules 81 and 84.

I have been trying to work with them to

be sure their changes are to our new rules and not the old ORS sections.
A copy of the bill and some agreed changes to avoid conflicts are enclosed.
I have taken no position on the substance of the changes.

As far

as I can see, they attempt to set up one uniform procedure for post-judgment
and pre-judgment attachment and garnishment and notices to debtors.

They

are amending sections in ORS chapters 23 and 29 and would remove the form
of notice required by 81 B. and all of the garnishment procedure in 82 D.
Since the legislature has already rejected the Council version of 81 8.,
and the 81 D. attachment procedure is almost word for word that in the
existing statutes, I have not felt much Council work product was in
jeopardy.

In any case, I haven ' t the time to monitor what they are doing .

Gary Roberts of Legal Aid and a number of other people have objected, and
I assume the legislative committee can balance the competing interests in
a reasonable manner.
The only things we added which are being lost in repealing 84 D. are:
(a)
sentence)

The attachment of lien upon garnishment in 84 D.(2)(b) (last

Memorandum
Page 2
May 14, 1981
(b)

The requirement of attachment of a copy of the provisional

process in 84 D.(2)(d)
(c)

The requirement of attaching a copy of ORS 23.170 and

23.185 in 84 D.(2)(d)
If you feel we should be doing something further, let me know.

FRM:gh

Enclosures:

SB 527
Copy of letter to Kristena LaMar
Proposed amendments submitted by Ken Sherman, Jr.,
dated May 12, 1981

PROPOSED AMENDMENTS TO SENATE BILL 52 7
Offered by Kenneth Sherman, Jr.
Oregon Bankers Association
May 12, 1981
On page 1 of the printed bill, line 2, after- " 29 . 17 0", delete
" and" and insert a comma, and after "29.178 " , insert ''and ORCP 81
and 84 ".
On page 2,

line 6, delete "ORS 29.010 to 2 9 . 07 5 and 2 9 .11 0 to

29.130" and insert "ORCP 82A.

( 3 ),

( 5)

and ( 6 ) , 82B. to G. , 83 and 84 "

On page 16, after line 16, insert:
"Section 35.
"( 2 )

( 1) ORCP 81B. and C. ,are repealed:

ORCP 84D. ( 2 ) (a) is amended to read as follows:
"D.(2)

(a} Personal property not in possession of

third person.

Personal property not in possession , custody

or control of a third person shall be attached by
taking it into the sheriff's custody.

If any pro-

perty attached is perishable, or livestock, where
the cost of keeping is great, the sheriff shall
sell the same in the manner in which property is
sold on execution.

The proceeds thereof and other

property attached shall be retained by the sheriff
to answer any judgment that may be recovered in the
.
~l
.
.
action,
un ess sooner subJected
to execution
under

"--

'-

another judgment J

~-- -

"(3)

Plaintiff I s lien shall attach

when the property is take

the sheriff's custod y .

ORCP 84D.(2)(b)

deleted, and the

toD.(3

/

fo,,H-6wing is inserted in place th
"

1

D. ( 2 ) ( b) Other personal property.

Personal property

in the possession, control or custody o f o r owing by

a third person shall be attached in accordance with
the provisions of Sections 2 through 27, Chapter

'

Oregon Session Laws, 1981 (SB 5 2 7 ) • "

In line 17, delete "35 II and insert " 3 6 " .
In line 2.1 ,. delete

ti

3 6 ·ti and insert " 3 7" .

-2-

5/18/81

In order to delete the " Claim of Lien" provisions of ORCP 84
with regard to personal property, ORCP 84 ( C) should be amended to read
as follows:
"C. ( 1 )

Property subject to claim of lien.

When attachment is

authorized, the plaintiff may attach the defendant ' s real
property by filing a claim of lien."
In addition, "C. ( 2 )(b)( i )" should be deleted, the text of c. (2)(b)( i )
should be added following " C.(2 )( b ) Filing," and subsection
c.(2)(b)(ii) should be deleted.

School of Law
UNIVERSITY OF OREGON
Eugene, Oregon 97403
503/686-3837

May 14 , 1981

Ms. Kristena LaMar
Co - Counsel
Senate Justice Committee
Room 347, State Capitol
Salem, OR
97310
Dear Kris:
I met with Dick Rasmussen and Ken Sherman, Jr. , regarding
the changes to the ORCP in SB 527.
I think we have worked out
the wrinkles. The following changes should be made in the proposed
amendments submitted by Ken Sherman , Jr., dated May 12, 1981:
A.
The amendment to section 35(1) should say:
is repealed."
B.

"ORCP 81 B.

Section 32 should be changed to read as follows:

"ORS 29.178 is amended to read:
ORS 29.178(1) Following [execution] attachment
by the sheriff [or any writ] pursuant to ORS 29.178
1) or 2) or attachment under ORCP 84 C. [or 29.175
other than a wage or sa ary garnishment , the sheriff
or the plaintiff shall promptly mail or deliver the
following to the [non-corporate judgment debtor]
defendant who is not a corporation at [his] the last
known address of the defendant:"
(NOTE:

Rest of section 32 stays the same. )

Assuming SB 527 is to pass, we also need to be sure that
the bill being prepared by Bob Lundy to make the final changes
for the joint committee:

dn equdl opportunity/ dffirmdtive dction institution

Ms. Kristena LaMar
May 14, 1981
Page 2

(1)

Does not repeal ORS 29.170;

(2)

Does not amend ORS 29.178 as suggested by the Council,

and
(3) Drops the joint committee change to 81 B. because
SB 527 repeals it.
We may have to draft the above three matters as conditional
on the fate of SB 527. These two sections would remain as part of
the execution and attachment procedures as amended by SB 527.
I
am submitting SB 527 and this letter to the subcommittee of the
Council which drafted ORCP 81-85 and will pass on any comments I
receive from them.
Very truly yours,

Fredric R. Merrill
Executive Director, Council on
Court Procedures
FRM:gh
cc:

Hon. John Buttler
Hon. Robert W. Redding
Laird C. Kirkpatrick
Jan Wyers
Felicia Gniewosz
Dick Rasmussen
Ken Sherman, Jr.
Frank Brawner
Bob Lundy

School of Law
UNIVERSITY OF OREGON
Eugene, Oregon 97403
503/686-3837

May 15, 1981

Linda Zuckerman
Co-Counsel
House Judiciary Committee
Room 351, State Capitol
Salem, Oregon 97310
Dear Linda:
I am losing my little remaining sanity attempting to deal with changes
to ORCP 32 in the format of HB 3122. We end up talking about changes to changes
to changes to existing ORCP 32. I think what we should do is prepare another
bill or substitute bill HB 3122 that says:
11

0RCP 32, as amended by promulgation on December 13,
1980, by the Council on Court Procedures, is amended
to read: 11

and then put in Rule 32 as promulgated by the Council, with those changes to the
Council rule adopted by the subcommittee shown as amendments.
I am submitting sections of Council Rule 32 as amended by the subcommittee at the May 12, 1981, hearing in that format. By combining both the
notice requirement and limitation of maintenance of actions in section H., we
avoid having to renumber the rest of the rule. After the later hearings we
can change other sections as required and then add the rest of the Council
version for a final bill.
Very truly yours,

Fredric R. Merrill
Executive Director, COUNCIL ON
COURT PROCEDURES
FRM:gh
Encl.
cc: Diana Godwin (Encl.)
Frank Brawner (Encl. )
Bob Stoll (Encl.)
Bob Geddes (Encl.)
Laird Kirkpatrick (Encl.)
Bob Lundy (Encl.)
Bill Rutherford (Encl.)

an equal opportunity/ affirmative action institution

MEMORANDUM
TO :

Enforcement of Judgments Subcommittee: HON . JOHN H. BUTTLER,
ROBERT W. REDDING, LAIRD C. KIRKPATRICK, and
BOB LACY

FROM:

Fredric R. Merrill

DATE:

May 20, 1981

Enclosed is a letter from Dick Rasmussen suggesting a
further revision to Rule 84.
to this or object to it .

FRM:gh

Enclosure

I need to know whether I should agree

,

"
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9720B

May 18, 1981

:b,red Merrill
Law School
University of Oregon
Eugene, Oregon 97403
Dear Fred:
Subject:

Personal Property
Claim of Lien
ORCP 84C.

As I related to you by phone on Friday, I am somewhat
concerned with the personal property claim of lien provisions of ORCP
84C. As promulgated by the Council, ORCP 84C. provides, in part, for
the attachment of personal property in which a consenual security
interest would be required to be perfected by filing a financing
statement. ORCP 84C.(l)(b). The attachment is effected by filing a
claim form with the clerk of the court that authorized the claim and
in the same office or offices in which a financing statement would be
required to be filed.

My initial concern with these provisions stemmed from the
fact that while claim forms are required to be filed in the office or
offices in which a financing statement would be required to be filed
(usually the Secretary of State under ORS 79.4010), neither ORCP nor
the Uniform Commercial Code contain provisions for reporting filed
claims. Under ORS 79.4070(2), a filing officer is required to report
only financing statements and statements of assignment.
My initial reaction to this concern, as expressed to you in
our meeting l~st Wednesday, was to modify ORS 79.4070(2) to require
filing officers to also report filed claims of lien. Upon further
reflection, I no longer believe this is a wise course. Although I
have had considerable experience in ucc matters, I feel uneasy about
the relationship between the ucc and ORCP which such an amendment may
create and sense that further amendments to the UCC or ORCP may be
necessary in order to adequately flesh out the relationship.
As you are probably aware, the Secretary of State has
offically approved a form (UCC-25-R) for use by persons who wish to

2
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obtain information from filing officers.
The language of the approved
form closely parallels ORS 79.4070(2).
It appears that an amendment
to ORS 79.4070(2) will make inadequate both the existing approved form
and printed forms patterned after the approved form.
In addition, it appears any proposal to amend ORS 79.4070(2 )
will result in the involvment of the Secretary of State's office in
the legislative process.
I believe such involvement is likely to slow
the process and is consequently undesirable at this time.
As you know ORS 79.4070(2) is part of the Oregon Uniform
Commercial Code. The official text of the Code was promulgated and
has been periodically updated by the National Conference of
Commissioners on Uniform State Laws and the American Law Institute.
One of the purposes of the DCC is to make commercial law uniform among
the states.
In the absence of compelling circumstances, I do not
believe states should deviate from the official text of the ucc.
I have considered creating a separate filing office for claims
of lien concerning personal property. A separate filing office would
require separate searches, separate forms, additional time and
expense.
I do not consider a separate filing office to be a feasible
alternative.
As you are aware, the claim of lien has been limited
applicability with regard to personal property.
It is available only
in the pre-judgment context.
It is also available only with regard to
personal property in which a consenual security interest "would be
required to be perfected by filing a financing statement" under ORS
79.3020. ORS Chapter 79 divides personal property into 9 categories.
ORS 79.1050, 79.1060, 79.1090.
Security interests in only two of
those categories (accounts and general intangibles) must be perfected
by filing.
Security interests in the other seven categories may be
perfected by possession. ORS 79.3050.
In light of the foregoing, I believe the claim of lien
provisions of ORCP 84C. relating to personal property should be
deleted. You will find enclosed language and instructions which I
believe will accomplish that result. At our meeting, we discussed
adding a section to Senate Bill 527 which would amend ORCP 84D.{2) {b )
and delete D.{2)(c) through D.(3)(1 ) .
I suggest the enclosed language
be included in Senate Bill 527 with other amendments to ORCP 84.
I would appreciate your thoughts with regard to the
foregoing.
Sincerely,

Richard R. Rasmussen
Attorney, Law Division
RRR:js
Enclosure
cc:

Ken Sherman

5/18/81

In order to delete the " Claim of Lien " provisions of ORCP 84
with regard to personal property, ORCP 84 ( C ) should be amended to read
as follows:
"C. (1)

Property subject to claim of lien.

When attachment is

authorized, the plaintiff may attach the defendant's real
property by filing a claim of lien."
In addition, "C. ( 2 )( b )( i )" should be deleted, the te xt o f c.(2)(b)(i)
should be added following "C.(2)(b) Fili ng , " and subsection
c.(2)(b)(ii) should be deleted.

P,~'1111"111111
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May 27, 1981

Ms. Kay Hutchison
Legislative Analyst
Legislative Fiscal Office
State Capitol
Salem, Oregon 97310
Re:

HB 5070 - COUNCIL ON COURT PROCEDURES

Dear Kay:
We have been looking at the tentative budget for the Council on Court
Procedures because we are searching for a new Executive Director.
We understand that the subcommittee on Ways and Means wished to cut
the FTE of the Management Assistant to .5 and to cut $2,000 from the Services
and Supplies portion of the budget. There appears to be an arithmetic error
in the recommended total budget figure. The figure which we were given,
$65,245, is $3,022 short of the actual necessary budget. Specificall y ,
.5 of the salary of the Management Assistant would be $15,624 for the biennium; the salaries total is $36,590. The OPE on this amount would be $12,757
and the total personnel costs would be $49,127. The bill budget should be as
follows :
Personnel Costs
Services and Supplies
Travel and Expenses

$49,127
9,150
10 ,000

TOTAL $68 ,277
Since HB 5070 is still in the subcommittee, I assume thi s can be corrected before any further action is taken.
Very truly yours ,
Fredric R. Merrill
Executive Director, COUNCIL ON
COURT PROCEDURES
FRM:gh
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MEMO TO;

Subcommittee No~ l

FROM:

Kay Hutchison

SUBJECT:

HB 5070. Council on Court Procedures

Agency Request/ Governor's Recommendation -

$91,369

Analyst Recommendation:
Reduce Management Assistant A to. 5 FTE
Reduce S & S

-24,124

Recommended Budget

CODE ~03

378 , 81 ~2

STATE CAPITOL

... 2,000
$65,245

MEMORANDUM
TO:

COUNCIL

FROM:

Fred Merrill

DATE:

May 27, 1981

RE:

CLASS ACTIONS

The House Subcommittee completed another work session on class
actions. They actually approved two bills. The first, HB 3122, is
enclosed. HB 3122:
(l)

Restores 30-day prelitigation notice;

(2)

Restores mandatory personal notice for claims under $100;

(3)

Restores a requirement of mandatory claims as a basis
for damages;

(4)

Eliminates the cost shifting provision; and

(5) Makes a few other minor changes as requested by the savings and
loans and the banks. In short, it would give the opponents of the Council
version of Rule 32 most of their requested changes.
The Subcommittee also passed out HB 3123 which :
(1)

Restores 30-day prelitigation notice;

(2)

Requires mandatory notice for claims above $50;

(3)

Accepts the fluid class recovery proposal enclosed in my last
memo with the dollar figure set at $250; and

(4)

Modifies the cost shifting provision to require that the class
representative post a bond to guarantee repayment to defendant
of notice costs if the plaintiff class loses. (See Stoll letter
of May 14, 1981, which is enclosed.)

Where all of this leaves us is a mystery. Neither bill ends up as a
compromise, in the sense of being acceptable to both sides. HB 3122 cuts
out all really significant changes that the Council voted to Rule 32. HB 3123
ends up going far beyond Council action and authorizing fluid class recovery.
The opposing lobbyists now say they cannot accept HB 3123.
The full House Judiciary Committee will consider the bills sometime in
the next ten days, and I assume will send both to the Senate.
FRM:gh
Enclosures:

HB 3122
Letter from N. Robert Stoll dated 5/14/81

LAW O!'F!CE!;

STOLL. STOLL

&

BAXENDALE

A PROF'E!:iSIONAL CORPORATION
STRO\\'l:lRIDGE BUILDING
73;'3 S,W. FIRST AVENUE
PORTLA.,D, OREGON 97204

60.'.l 227- I 60 I

May 14, 1981
Rep. William Rutherford
Vice-Chairman
House Judiciary Committee
Capitol Bldg., Room 351
Salem OR 97310
RE:

HB 3122 - Class Actions
Shifting of Costs

(Rule 32 )

Dear Bill:
I have had further discussions with other counsel regarding this
· "cost shifting" issue. The proposal that I made in my previous
letter that the plaintiff "post a bond or provide other reasonable assurance" that costs of notice would be paid by the class
representative in the event the defendant ultimately prevailed,
should not apply in cases in which liability has been adjudicated.
For instance, in some cases a motion for summary judgment, in
favor of the plaintiff class, may be decided at the same time a
case is certified as a class action.
In that circumstance there
obviously should not be a requirement that the plaintiff has to
post a bond, etc. Accordingly, I would propose the following
addition to my Proposal No. II dated May 13, 1981:
"In the event the court has made a final determination,
~n ruling on a motion for summary judgmert or otherwise,
that the plaintiff class shall prevailr the cl~ss representative need not post a bond or provide other reasonable assurance that costs of notice will be paid by the
class representative if the court orders that all or a
portion of the costs of notification to the class be
paid by defendant."
For the convenience of your subcommittee, I have enclosed a new
"Proposal .IIA" which encompasses the above addition.
I would appreciate it very much if my letter of May 13, as well
as this letter, ~nd the proposals can be circulated to the other
subcomrni ttee rnenuJers.

Rep. William Rutherford
Page Two
May 14, 1981
Finally, I will be in trial (in Salem) during the week of May
26, and therefore -r may not be available to testify during that
week.
I would appreciate it very much, if it is at all possible,
that the next hearing on HB 3122 be held during the week of May
18 or June 1.
Thank ybu for your consideration.
Very truly yours,

N. ROBERT STOLL
NRS:al

bee:

Fred Merrill

PROPOSAL NO . II A

Re:

Costs of Notice
(Alternative Proposal of N. Robert Stoll on May 14, 1981 )

HB 3122:

On page 4, delete lines 33 through 36 and insert:
"F. (4)
Unless the court orders otherwise, the
plaintiffs shall bear the expense of notification. The
court may require that the defendant bear the expense of
notification or may allocate the costs of notice among the
parties if the court determines, after a hearing, that there
is a strong likelihood that plaintiff will prevail.
If the
Yfln
~epresentative requests that defendant bear at least
'\}.)6
_____...--a portion of costs of notice', the court may require the
class representative to post a bond or provide other reason~-~
able assurance that costs of notice will be paid by the class
~
representative in the event the defendant ultimately prevails
~,
.
in the case.· The court shall hold a preliminary hearing to
\.,,J · ,k- determine the likelihood of recovery by plaintiffs and how
HI 1
the costs of notice shall be apportioned.
In the event the
i..y'. ~
court has made a final determination, in ruling on a motion
~~ l
for summary judgment or otherwise, that the plaintiff class
~
shall prevail, the class representative need not post a bond
. Ul
or provide other reasonable assurance t. hat costs of notice
will
be paid by the class representative if the court orders
;)
that all or a portion of the costs of notification to the
~ \./1. · ~'(\
class b _e paid by defendant."
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MEMO
TO:

COUNCIL ON COURT PROCEDURES

FROM:

Fred Merrill

RE:

Council Budget

DATE:

June 8, 1981

To follow up on the panic calls of last week regarding our budget, some of our legislative friends came to our
rescue and our budget suddenly was set for a subcommittee
work session at 8:30 a.m. this morning, June 8, and passed
out to the full committee.
The budget received the standard
20% cut and now goes to the full Ways and Means Committee
to wait for several weeks until the revenue picture becomes
clearer.
If the Governor • s tax package goes through, the
10% will be restored; if there are no new taxes, all budgets
will go out with the 10% cut .
We seem to have a far more serious problem than the
10% tax cut.
It seems quite clear that our budget was not
treated like the other budgets and there was a genuine
need for panic.
Had we not acted, the budget would have
stayed in subcommittee.
From comments by some subcommittee
mernbers and legislative staff, it seems clear this is
directly related to our class action rule.
The Council
budget would have been either buried in the subcommittee as
punishment for the class action rule or at least held hostage
until the legislature changed the rule.
We are definitely not "out of the woods . " The same
process could take place in the full Ways and Means Committee or on the House and Senate floors.
For the moment, we
need to worry about the full Ways and Means Committee. The
members are listed below.
If you have any contacts with
these people, particularly the chairmen, please use them .
Senators

Representatives

Ed Fadeley, Chairman
Keith Burbidge
Jim Gardner
Tony Meek er
E , D. "Debbs" Potts
Jack Ripper
Frank Roberts
Michael Thorne

Jeff Gilmour, Chairman
Howard Cherry
Denny Jones
Vera Katz
Ed Lindquist
Al Riebel
Max Simpson
Tony VanVliet

(

(

(
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HB 5070

1981-83

(Exec utive Department)

Kathleen Dewoina

Riebel, Simpson

Date:

I-6

I -8

Potts, Ripper

Sens:

LFO Analysis Page

~~ { ) ~

(Legislative Fiscal Office)

~~

July 3, 1981
1979-81
Estimated
Expenditures

Budget Description

Governor's Printed
Agency Request

1981-83
Committee
Recommendation

Differences from
Agency Request

OPERATING EXPENDITURES
General Fund

$ 90,206

$ 91,369

$ 58,745

$-32,624

2.00
1. 21

2.00
l. 21

2.. 00
.71

-.50

POSITION SUMMARY
Positions
{ ~~ ull-time equivalent positions
' ~

SUMMARY OF SUBCOMMITTEE ACTION:
The Subcommittee made the following reductions in the agency request:
Reduce Management Assistant A to .5 full-time equivalent position
Reduce Services and Supplies
Total Reductions

$24,124
2,000

$26,124

.

~;.

.:: ,-~

. . -·t!-:·c~:

It was understood that the agency would have the latitude to distribute remaining . Services and Supplies money as
n~ces-sary for continued operation.
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HB 5070

(

\

\

Base Support Level/Reduction List
The Subcommittee made the following additional reduction s:
1.

2.

Reduce Services and Supplies
(Instate travel, $2,250; office supplies, $1,000)

$ 3,250

Reduce Services and Supplies
(Instate travel, $1,250; printing and duplicating, $2,000)
Total Reductions

$ 6,500

3,250

C
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HB 5070
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ME MO R A N D U M

TO:

Council

FROM:

Fred Merrill

DATE:

July 13, 1981

The battle over class actions has come down to whether the
Senate Justice Committee will pass HB 3122 to the floor.

The pro-

ponents of HB 3122 probably have enough votes on the Senate floor
for passage.

The key votes on the Senate Justice Committee are:

Jim Gardner, Ed Fadeley, Ted Kulongoski, Jan Wyers, and Walt
Brown.

They have been opposed to passage of HB 3122 but are being

subjected to very intense lobbying effort which appears to be
succeeding.

The bill was scheduled for a hearing last Thursday -

and was put over until late this week.
Meanwhile, our budget has passed the House and should pass
the Senate, and the Council will survive.

The chairman has scheduled

a meeting as set out below to discuss future plans and appointment
of an executive director:

FRM:gh

COUNCIL MEETING:

Saturday, August 8, 1981

TIME:

9:30 a.m.

PLACE:

Judge Dale's Courtroom
Multnomah County Courthouse
Portland, Oregon

HB 2545

Summary:

Permits subpoenas to be se rv e d by ma il a s well as by
personal s ervice.

Section l.
D. (l)

ORCP 55 D. is amended to read as follows :

Service.

Except as provided in subsection (2 ) of this

section, a subpoena may be served by [the party or any other person over
18 years of age.

The service shall be made] either of the following

methods :
D. (l)(a)

A subpoena may be served by delivering a copy to the

witness personally and giving or offering to the witness at the same time
the fees to which the witness is entitled for travel to and from the
place designated and for one day ' s attendance.

The service must be made

so as to allow the witness a reasonable time for preparation and travel
to the place of attendance.

(i')

l~G

A subpoena may,:be served by a person over

eighteen years of age.
D.(l)(b)

A subpoena may be served by delivering a copy to the

witness by certified mail restricted delivery, or any other designation
of mail that provides the receipt for the mail signed by the witness.
If service is made under this paragraph, the return receipt signed by the
witness shall constitute prima facie proof of service.
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OREGON LEGISLATIVE ASSEMBLY-1981 Regular Session

House Bill 2545
Sponsored by Representative MARKHAM

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduced.

Permits subpenas to be served by mail as well as by personal service.
A BILL FOR AN ACT

2

Relating to subpenas; amending ORCP 550 and ORS 136.595.

3

Be It Enacted by the People of the State of Oregon:

4

Section 1. ORCP 550 is amended to read:

5

D. Service; service on law enforcement agency; proof of service.

6

D.(1) Service. Except as provided in subsection (2) of this section, a subpoena may only be served by [the

, '7

8

D.(l)(a) A·subpoena may be served by delivering a copy to the witness personally and giving or offering to

9

the witness at the same time the fees to which the witness is entitled for travel to and from the place designated

10

and for one day's attendance. A subpoena may only be served by a person over 18 years of age. The service must

11

be made so as to allow the witness a reasonable time for preparation and travel to the place of attendance.

12

•

party or any otherperson over 18 years ofage. 'I1te service shall he made] either of the foUowing methods:

D.(l)(b) A subpoena may be served by delivering a copy to the witness by certified mail restricted delivery, or

13

any other designation of mail that provides a receipt for the mail signed by the witness.

14

this paragraph, the return receipt signed by the witness shall constitute prima facie proof of service.

H service is made under

15

D.(2) Service on law enforcement agency.

16

D.(2)(a) ~very law enforcement agency shall designate individual or individuals upon whom service of

17

subpoena may be made. At least one of the designated individuals shall be available during normal business

18

hours. In the absence of the designated individuals, service of subpoena pursuant to paragraph (b) of this

19

subsection may be made upon the officer in charge of the law enforcement agency.

20

D.(2)(b) If a peace officer's attendance at trial is required as a result of employment as a peace officer, a

21

subpoena may be served on such officer by delivering a copy personally to the officer or to one of the

22

individuals designated by the agency which employes the officer not later than 10 days prior to the date

23

attendance is sought. A subpoena may be served in this manner only if the officer is currently employed as a

24

peace officer and is present within the state at the time of service.

25

D.(2Xc) When a subpoena has been served as provided in paragraph (b) of this subsection, the law

26

enforcement agency shall make a_ good faith effort to give actual notice to the officer whose attendance is

27

sought of the date, time, and location of the court appearance. If the officer cannot be notified, the law

28

enforcement agency shall promptly notify the court and a postponement or continuance may be granted to

29

allow the officer to be personally served .

NOTE:

Matter in bold face in an amended section is new; matter [italic and bracketedJ is existing law to be omitted;
complete new sections begin with SECTION.

HB2545

[2]

D.(2)(d) As used in this subsection, "law enforcement agency" means the Oregon State Police, a county
2
3

4

sheriff's department, or a municipal police department.
D.(3) Proof of service. Except as provided in paragraph (l)(b) of this section, proof of service of a subpoena
is made in the same manner as proof of service of a summons.

5

Section 2. ORS, 136.595 is amended to read:

6

136.595. (1) Except as provided in subsection (2) of this section, a subpen:a is served by either of the

7

8
9

following methods:

(a) By delivering a copy to the witness personally[; and proof of the service is made in the same manner as

in the service ofa summons].

10

(b) By certified mail restricted delivery, or any other designation of mail that provides a receipt for the mail

11

signed by the witness. H service is made under this paragraph, the return receipt signed by the witness shall

12

constitute prima fade proof of service.

13

(2) (a) Every law enforcement agency shall designate an individual or individuals upon whom service of

14

subpena may be made. At least one of the designated individuals shall be available during normal business

15

hours. In the absence of the designated individuals, service of subpena pursuant to paragraph (b) of this

16

subsection may be made upon the officer in charge of the law enforcement agency.

17

(b) If a peace officer's attendance at trial is required as a result of [his] employment as a peace officer, a

18

subpena may be served on [him] the officer by delivering a copy personally to the officer or to one of the

19

individuals designated by the agency which employs the officer not later than 10 days prior to the date

20

attendance is sought. A subpena may be served in this manner only if the officer is currently employed as a

21

peace officer and is present within the state at the time of service.

22

(c) When a subpena has been served as provided in paragraph (b) of this subsection, the Jaw enforcement

23

agency shall make a good faith effort to actually notify the officer whose attendance is sought of the date, time

24

and location of the court appearance. H the officer cannot be notified, the Jaw enforcement agency shall

25

contact the court and a continuance may be granted to allow the officer to be personally served.

26
27
28
29

(d) As used in this subsection, "law enforcement agency" means the Oregon State Police, a county
sheriff's department or a municipal police department.
(3) Except as provided in paragraph (b) of subsection (1) of this section, proof of seirvice of a subpena is made

in the same manner as proof of service of a summons.

OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session

House Bill 3122

HAND ENGROSSED (with amendments

Sponsored by COMMITTEE ON JUDICIARY

submitted by the Oregon Savings
League and Oreuon Bankers ' Assoc. )

SUMMARY
The following swnmary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief sta tement of the essential features of the measure as
Introduced.

Modifies civil procedure rule on class actions to restore rule to way it was before amendment by Council
on Court Procedures in December 1980.
Declares emergency, effective on passage.
A BILL FOR AN ACT
2

Relating to class actions; amending ORCP 32; and declaring an emergency .

3

Be It Enacted by the People of the State of Oregon:

Section 1. ORCP 32, as amended by promulgation on December 13, 1980, by the Council on Court

4

5

Procedures, is amended to read;

6

CLASS ACTIONS

7

RULE32
A. Requirement for class action . One or more members of a class may sue or be sued as representative

8

9

parties on behalf of all only if:

10

A.(l) The class is so numerous that joinder of all members is impracticable; and

II

A.(2) There are questions of law or fact common to the class ; and

12

A.(3) The claims or defenses of the representative parties are typical of the claims or defenses of the class;

13

and

14

A.(4) The representative parties will fairly and adequately protect the interests of the class; and[.]

15

A.(S) In an action for damages under subsa'tion (3) of Btion B. of this rule, the representative parties have

16

complied with the prelitigation notice provisions of sectiorliJt this rule.

B. Class action maintainable. An action may be maintained as a class action if the prerequisites of section

17
18

A. of this rule are satisfied, and in addition:
B.(1) The prosecution of separate actions by or against individual members of the class would create a risk

19
20
21
22

of:
B.(l)(a) Inconsistent or varying adjudications with respect to individual members of the class which would
establish incompatible standards of conduct for the party opposing the class; or

23

B.(l)(b) Adjudications with respect to individual members of the class which would as a practical matter be

24

dispositive of the interests of the other members not parties to the adjudications or substantially impair or

25

impede their ability to protect their interests; or

26

B.(2) The party opposing the class has acted or refused to act on grounds generally applicable to the class,

27

thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class

28

as a whole; or

NO'IE:

Matter in bold face in an amended section is new; matter [italic and brackeledJ is existing law to be omitted;
complete new sections begin with SECTION .

[2]

HB 3122

B.(3) The court finds that the questions of law or fact common to the members of the class predominate

~

2

over any questions affecting only individual members, and that a class action is superior to other available

3

methods for the fair and efficient adjudication of the controversy . Common questions of law or fact shall not

4

be deemed to predominate over questions affecting only individual members if the court finds it likely that final

.5

determination of the action w~ require separate adjudications of the claims of numerous members of the class,

6

unless the separate adjudications relate primarily to the calculation of damages. The matters pertinent to the

7

findings include: (a) the interest of members of the class in individually controlling the prosecution or defense

8

of separate actions; (b) the extent and nature of any litigation concerning the controversy already commenced

9

by or against members of the class; (c) the desirability or undesirability of concentrating the litigation of the

JO

claims in the particular forum; (d) the difficulties likely to be encountered in the management of a class action,

11

including the feasibility of giving adequate notice; (e) whether or not the claims of individual class members are

.92
~3

2~

insufficient in the amounts or interests involved, in view of the complexities of the issues and the expenses of thJ
litigation, to afford significant relief lo the members of the class;

E

~ood t h ~ dam11g~o.,;,{recovered

14

,1?'11vidual class~bers, if j u ~ for the c ~ e n t e ~ s o ~ a s ~ r v e n t i o n

1.5

o ~ 3 ( f ) after a preliminary hearing or otherwise, the determination by the court that the probability of

16

sustaining the claim or defense is minimal.

17

uant to

18

iciently served by ~ c e of the~ e u
• of this

19

20

~section (3) ~ t i ~ . of t~~,;{~ourt

ru1..;J

C. Determination by order whether class action to be maintained.

21

C.(1) As soon as practicable after the

22

commencement of an action brought as a class action, the court shall determine by order whether it is to be so

23

maintained and, in action pursuant to subsection (3) of section B. of this rule, the court shall find the facts

24

specially and state separately its conclusions thereon. An order under this section may be conditional, and may

2.5

be altered or amended before the decision on the merits.

26

(C(2) Where a party has relied upon a statute or law which another party seeks to have declared invalid, or

27

where a party has in good faith relied upon any legislative, judicial, or administrative interpretation or regulation

r/':
30
31

which would necessarily have to be voided or held inapplicable 1f another party is to prevail in the class action,
the court may postpone a detennination under subsection (1) of this section until the court has made a
determination as to the validity or applicability of the statute, law, interpretation, or regulation.
D.

Dismissal or compromise of class actions; court approval required; when notice required. A class

32

action shall not be dismissed or compromised without the approval of the court, and notice of the proposed

33

dismissal or compromise shall be given to all members of the class in such manner as the court directs, except

34

that if the dismissal is to be without prejudice or with prejudice against the class repre:,entative only, then such

3.5

dismissal may be ordered without notice if there is a showing that no compensation in any form has passed

36

directly or indirectly from the party opposing the class to the class representative or to the class

37

representative's attorney and that no promise to give any such compensation has been made. If the statute of

38

limitations has run or may run against the claim of any class member, the court may require appropriate notice.

39

40

E

Court authority over conduct of class actions. In the conduct of actions to which this rule applies,

the court may make appropriate orders which may be altered or amended as may be desirable:

l.lJ
_E
2
3

.(1) Determining the course of proceedings or prescribing measures to prevent undue repetition or

complication in the presentation of evidence or argument;
E.

.(2) Requiring, for the protection of the members of the class or otherwise for the fair conduct of the

4

action, that notice be given in such manner as the court may direct to some or all of the members of any step in

5

the action, or of the proposed extent of the judgment, or of the opportunity of members to signify whether they

6

consider the representation fair and adequate, to intervene and present claims or defenses, or otherwise to

7

come into the action;

8

E._

(3) Imposing conditions on the representative parties or on intervenors;

9

E.

(4) Requiring that the pleadings be amended to elimina.t e therefrom allegations as to representation

10

of absent persons, and that the action proceed accordingly;

11

E. F.(5) Dealing with similar procedural matters.

12

F. Notice required; content; statements of class members

13

14
15

to file required statement..
F.(/Xa} Following certification, in any class action maintained under subsection (J) of section B. of this
rule, the court by order, after hearing, shall direct the giving of notice to the class.

16

F.(l}(b} The notice, based on the certification order and any amendment of the order, shall include:]

17

F.(l)(b)(i) A general description of the action, including the relief sought, and the names and addresses of

18

19
20

21

the representative parties;
F.(l)(b}(ii) A statement that the court will exclude any member of the class if such member so requests by a
pecified date/
F. (l}(b)(iii) A description ofpossible financial consequences on the class;
F.(l}(bXiv) A general description of any counterclaim being asserled by or against the class, including the

"

reliefsought,
24

25

26
27

F.(l}(bXv) A statement that the judgment, whether favorable or not, will bind all members of the class who
are not excluded from the action;
F. (l}(bXvi) A statement that any member of the class may enter an appearance either personally or through
counsel/

28

F. (l}(bXvii) An address to which inquiries may be directed; and

29

F.(l}(b)(viii) Other information the courl deems appropriate.

30

F. (/Xe) The order shall prescribe the manner ofnotification to be used and specify the members of the class

31

to be notified In determining the manner and form of the notice to be given, the court shall consider the interests

32

of the class, the relief requested, the cost of notifying the members of the class, and the possible prejudice to

33

members who do not receive notice.

34

class, not

repre ntative party, w

35
36

le diligenqj

F. (1) (d) Each member of the class
not a
representativt:
party, whose identity and whereabouts are,known
shall
be given
personal or mailed notice.
,
37.

,.F.(J)(e) For members of the class not given personal or mailed notice, the coutt shall provide a means of

38

notice reasonably calculated lo appnse I~ members of the class of the pendency of the action. 77,e means of

·39

notice may include notification by means of newspaper, television, radio, posting in public or other places, and

40

distribution through trade, union, public interest, or other appropriate groups, or any other means reasonably

41

calculated lo provide notice lo class members of the pendency of the action.

Q:o)(f)

e court. may or.~r
a efendant~s a m a ~ / of clas~bers to ~ l e with the

2

representative pa ·

in notifying

3

mailing by de/en ant I the clas m

e class m e m ~ may a ~ t that ~ e inclufd wi~ regular
beri}

F. (1) (f) The court ma y order that a defendant who has a
mailing list of class member s provide a copy of that list to the
representative parties.
The representative parties shall be
required to pay the reasonable costs of generating, printing or
duplicating the mailing list.
'!'.·:. •

4

es; effect

s
6
7
8

9
IO

11

; and

12

, enter an appearance

13

14

F.

(2) Prior to the final entry of a judgment against a defendant the court [may] shall request members

15

of the class to submit a statement in a form prescribed by the court requesting affirmative relief which may

16

also, where appropriate, require information regarding the nature of the loss, injury, claim, transactional

17

relationship, or damage. The statement shall be designed to meet the ends of justice. In determining the form

18

of the statement, the court shall consider the nature of the acts of the defendant, the amount of knowledge a

19

class member would have about the extent of such member's damages , the nature of the class including the

20

probable degree of sophistication of its members, and the availability of relevant information from sources

21

other than the individual class members . The amount of damages assessed against the defendant shall not exceed

22

the totalamount of. damages determined to be allowable by the court for each individual class member, assessable

23

court costs, and an award of attorney fees, If any, as determined by the court.

24

_F.

(3) [If tire cou,t requires class members to file a statement requesting affinnative relief,] Failure of a

25

class ·member to file a statement required by the court [may] will be grounds for the entry of judgment

26

dismissing such class member's claim without prejudice to the right to maintain an individual, but not a class,

27

action for such claim.

28

29
30
31
32

loterp

33
34

35
36
37

JS

0.

Commencement or maintenance of class actions regarding particular issues; division of class;

subclasses. When appropriate:

39

G.

(1) An action may be brought or maintained as a class action with respect to particular issues; or

40

G..

.(2) A class may be divided into subclasses and each subclass treated as a class, and the provisions

41

of this rule shall then be construed and applied accordingly.

[5]
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H•Notice and demand required prior to commencement of action for damages.
2

3

H, ~1) Thirty days or more prior to the commencement of an action for damages pursuant to the provisions of
subsection (3) of section B. of this rule, the potential plaintiffs' class representative shall:

t).(l)(a) Notify the potential defendant of the particular alleged cause of action; and
5

j../,(l)(b) Demand that such person.correct or rectify the alleged wrong.

6

J-t<2) Such notice shall be in writing and shall be sent by certified or registered mail, return receipt requested,

7

to the place where the transaction occurred, such person's principal place of business within this state, or, if

8

neither will effect actual notice, the office of the Secretary of State.

9

:;::.·. Limitation on maintenance of class actions for damages. No action for damages may be maintained

10

under the provisions of sections A., and B.

11

the following exist:

12
13
14
15

of this rule upon a showing by a defendant that all of

::[",.(l) All potential class members similarly situated have been identified, or a reasonable effort to
identify such other people has been made;

:::,r:, .(2) All potential class members so identified have been notified that upon their request the defendant
will make the appropriate compensation, correction, or remedy of the alleged wrong;

16

'I;

(3) Such compensation, correction, or remedy has been, or, in a reasonable time, will be, given; and

17

=r:.

'4) Such person has ceased from engaging in, or if immediate cessation is impossible or

18

unreasonably expensive under the circumstances, such person will, within a reasonable time, cease to engage in

19

such methods, acts, or practices alleged to be violative of the rights of potential class members.

20

21

f! Amendment of complaints for equitable relief lo request damages permitted.

-. Application of sections Ji

~ f this rule to actions for equitable relief; amendment of complaints for equitable relief to request damages
permitted. An action for equitable relief brought wider sections A..

. and

/3. of this rule may be commenced

23

without compliance with the provisions of section,4 of this rule. Not less than 30 days after the commencement of

24

an action for equitable relief, and after compliance with the provisions of section H, of this rule, the class

25

representative's complaint may be amended without leave of court to include a request for damages. The

26'

provisions of section ::,::

27

request damages.

28

I<,

of this rule shall be applicable if the complaint for injunctive relief is amended to

Limitation on maintenance of class actions for recovery of certain statutory penalties. A class

29

action may not be maintained for the recovery of statutory minimum penalties for any class member as

30

provided in ORS 646.638 or 15 U .S.C. 1640(a) or any other similar statute.

31

L . . Coordination of pending class actions sharing common question of law or fact.

32

j__ ·,(l)(a) When class actions sharing a common question of fact or law are pending in different courts,

33

the presiding judge Qf any such court, upon motion of any party or on the court's own initiative, may request

34

the Supreme Court to assign a Circuit Court, Court of Appeals, or Supreme Court judge to determine whether

35

coordination of the actions is appropriate, and a judge shall be so assigned to make that determination.

36

J.__, · (l)(b) Coordination of class actions sharing a common question of fact or law is appropriate if one

37

judge hearing all of the actions for all purposes in a selected site or sites will promote the ends of justice taking

38

into account whether the common question of fact or law is predominating and significant to the litigation; the

39

convenience of parties, witnesses, and counsel; the relative development of the actions and the work pn:xluct
of counsel; the efficient utilization of judicial facilities and personnel; the calendar of the courts; the

[6)
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disadvantages of duplicative and inconsistent rulings, orders, or judgments; and the likelihood of settlement of
2

the actions without further litigation should coordination be denied.

3

/4., ..(2) If the assigned judge determines that coordination is appropriate, such judge shall order the

4

actions coordinated, report that fact to the Chief Justice of the Supreme Court, and the Chief Justice shall

5

assign a judge to heac and determine the actions in the site or sites the Chief Justice deems appropriate.

6

I_; .{3) The judge of any court in which there is pending an action sharing a common question of fact or

7

law with coordinated actions, upon motion of any party or on the court's own initiative, may request the judge

8

assigned to hear the coordinated action for an order coordinating such actions. Coordination of the action

9

pending before the judge so requesting shall be determined under the standards specified in subsection (1) of

10

this section.

L

11
12

the determination may stay any action being considered for, or affecting any action being considered for,

13

coordination.

J...... (5)

14

Notwithstanding any other provision of law, the Supreme Court shall provide by rule the

15

practice and procedure for coordination of class actions in convenient courts, including provision for giving

16

notice and presenting evidence.

17

;Y\ .,Judgment; inclusion of class members; description; names. The judgment in an action maintained as

18

a class action under subsections (1) or (2) of section B. of this rule, whether or not favorable to the class, shall

19

include and describe those whom the court finds to be members of the class. The judgment in an action

20

maintained as a class action under subsection (3) of section B. of this rule, whether or not favorable to the

21

class, shall include and specify by name those to whom the notice provided in section F.

22

directed, and [ who have not requested exclusion andJ whom the court finds to be members of the class, and the

23

judgment shall state the amount to be recovered by each member.

24

~y

of this rule was

~ ~ ol • ~ - ~fa party o p ~ h e dass),4,y •~ , ~

das,

26

be ~I~ shall b e ~the c ~
I{/. Allorney fees, costs, disbursements, and litigation expenses.

27

/V. (IXa} Allorney fees for representing a class are subject lo control ofthe court.

28

A{ (IXb} If under an applicable provision of law a defendant or defendant class is entitled to allorney fees,

29

costs, or disbursements from a plaintiff class, only representative parties and those members of the class who

30

have appeared individually are liable for those amounts. If a plaintiff is entitled lo attorney fees, costs, or

31

disbursements from a defendant class, the court may apportion the fees, costs, or disbursements among the

25

32
33

34

. ~tW%s

rr

(4) Pending any determination of whether coordination is appropriate, the judge assigned to make

36
37
38

39
40

41

membe

embers of the class.

/V,

{IXe} If the prevailing class recovers a

judgment that can be divided for the purpose, the court may orde

asonable attorney fees and litigation expenses ofthe class lo be paid from the recovery.

/V, (IXd} The court may order the adverse party to pay to the prevailing class its nasonable attorney fees
and litigation expenses 1/pemiitled by law in similar cases not involving a class.

d,(!Xe} In detemiining the amount of allorney fees for a prevailing class the court shall consider the
following factors.:
;i{(IXe}{i} The time and e/forl expended by the allomey in the litigation, including the nature, extent, and
quality°/the services rendered,'
/V,(JXeXii} Results achieved and benefits confelled upon the class,'.

(7)
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'tJ. (JXe)(iii} The magnitude, complexity, and uniqueness ofthe litigation;
2

;,/ (l)(eXiv) The contingent nature of success; and

3

/V.- .{JXeXv) Appropriate critena in OR 2-106 of the Oregon Code ofProfessional Responsibilily.

4

/V. ,(2) Before a hearing under seclion C. of this role or al any other time the cou,t directs, the representative

5

parties and the attorney for the representative parties shall file with the court, jointly or separately:

6

N/2)(a) A statement showing any amount paid or promised them by any person for the sen4ces rendered

7

or lo be rendered in connection with the action or for the costs and expenses of the litigation and the source of all

8

of the amounts,·

9

10

11
12

N

(2Xb) A copy of any wrillen agreement, or a summary of any oral agreement, between the representative

arties fnd their al/omey concerning financial arrangement or fees; and

fl,

(2Xc) A copy of any written agreement, or a summary of any oral agreement, by the representative

arties or the a/lomey to share these amounts with any person other than a member, regular associate, or an
allomey regularly of counsel with the law /inn of the representative parties• allomey. This statement shall be
supplemented promptly if additional arrangements are made.

15

Q, Statute of Limitations. The statute of limitations is tolled for all class members upon the

16

commencement of an action asserting a class action. The statute of limitations resumes nmning against a

17

member of a class:

18

D. .(1) Upon filing of an election of exclusion by such class member,·

19

0 .. (2) Upon entry of an order of certification,

20

21

22
23

or of an amendment thereof, eliminating the class member

from the class,:

Q (3) Except as to nrpresentative parties, upon entry of an order under section C.

of this rule refusing lo

certify the class as a class action; and_
Q.(4) Upon dismissal of the action without an adjudication on the merits.
/

24
25

SECTION 2. This Act being necessary for the immediate preservation of the public peace; health and

safety, an emergency is declared to exist, and this Act takes effect on its passage.

OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session

House Bill 3122
Sponsored by COMMITTEE ON JUDICIARY

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject, to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduced.

Modifies civil procedure rule on class actions to restore rule to way it was before amendment by Council
on Court Procedures in December 1980.
·
Declares emergency, effective on passage.
A BILL FOR AN ACT

2

Relating to class actions; amending ORCP 32; and declaring an emergency.

3

Be It Enacted by the People of the State of Oregon:

4
5

Section 1. ORCP 32, as amended by promulgation on Decembei:. 13, 1980, by the Council on· Court
Procedures, is amended to read:

6

CLASS ACTIONS

7

RULE32
A. Requirement for class action. One or more members of a class may sue or be sued as representative

8

9

parties on behalf of all only if:

10

A.(l) The class is so numerous that joinder of all members is impracticable; and

11

A.(2) There are questions of law or fact common to the class; and

12

A.(3) The claims or defenses of the representative parties are typical of the claims or defenses of the class;

13

and

14

A.(4) The representative parties will fairly and adequately protect the interests of the class; and[.)

15

A.(5) In an action for damages under subsection (3) of section B. of this rule, the representative parties have

16

complied with the prelitigation notice provisions of section I. of this rule. ·

B. Class action maintainable. An action may be maintained as a class action if the prerequisites of section

17

18

A. of this rule are satisfied, and in addition:

B.(1) The prosecution of separate actions by or against individual members of the class would create a risk

19
20

21

22

of:
B.(l)(a) Inconsistent or varying adjudications with respect to individual members of the class which would
establish incompatible standards of conduct for the party opposing the class; or

23

B.(l)(b) Adjudications with respect to individual members of the class which would as a practical matter be

24

dispositive of the interests of the other members not parties to the adjudications or substantially impair or

25

impede their ability to protect their interests; or

26

B.(2) The party opposing the class has acted or refused to act on grounds generally applicable to the class,

27

thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class

28

as a whole; or

NOTE:

Matter in bold face in an amended section is new; matter [italic and bracketedj is existing law to be omitted;
complete new sections begin with SECTION.
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B .(3) The court finds that the questions of law or fact common to the members of the class predominate
2

over any questions affecting only individual members, and that a class action is superior to other available

3

methods for the fair and efficient adjudication of the controversy. Common questions of law or fact shall not

4

be deemed to predominate over questions affecting only individual members if the court finds it likely that.final

5

determination of the action will require separate adjudications of the claims of numerous members of the class,~

6

unless the separate adjudications relate primarily to the calculation of damages. The matters pertinent to the

7

findings include: (a) the interest of members of the class in individually controlling the prosecution or defense

8

of separate actions; (b) the extent and nature of any litigation concerning the controversy already commenced

9

by or against members of the class; (c) the desirability or undesirability of concentrating the litigation of the

10

claims in the particular forum; (d) the difficulties likely to be encountered in the management of a class action,

11

including the feasibility of giving adequate notice; (e) [ whether or not the claims of individual class members are

12

insufficient in the amounts or interests involved, in view of the complexities of the issues and the expenses of the

-13

litigation, to afford significant relief to the members ofthe class;] the likelihood that the damages to be recovered

14

by individual class members, if judgment for the class is entered, are so minimal as not to warrant the interventioo

15

of the court; (0 after a preliminary hearing or otherwise, the determination by the court that the probability of

16

sustaining the claim or defense is minimal.

17

C. Court discretion. In an action commenced pursuant to subsection (3) of section B. of this rule, the court

18

shall consider whether justice in the action would be more efficiently served by maintenance of the action in lieu

19

thereof m a class action pursuant to subsection (2) of section B. of this rule.

20

· [ C. Detennination by order whether class action to he maintained.]

21

D. Court order to determine maintenance of c~ actions. [C.(1)1 As soon as _practicable after the

22

commencement of an action brought as a class action, the court shall determine by order whether it is to be so

23

maintained and, in action pursuant to subsection (3) of section B. of this rule, the court shall find the facts

24

specially and state separately its conclusions thereon. An order under this section may be conditional, and may

25

be altered or amended before the decision on the merits.

26

[(C. (2) J.Wiere a party has relied upon a statu,te or law which anotherparty seeks to have declared invalid, or

27

where a party has in good faith relied upon any legislqtive, judicial, or administrative interpretation or regulation

28

which would necessarily have to be voided or held inapplicable if another party is to prevail in the class action,

29

the court may postpone a determination under subsection (1) of this section until the court has made a

30

determination as to the validity or applicability of the statute, law, interpretation, or regulation.]

31

[D.] E. Dismissal or compromise of class actions; court approval required; when notice required. A class

32

action shall not be dismissed or compromised without the approval of the court, and notice of the proposed

33

dismissal or compromise shall be given to all members of the class in such maruier as the court directs, except

34

that if the dismissal is to be without prejudice or with prejudice against the class representative only. then such

35

dismissal may be ordered without notice if there is a showing that no compensation in any form has passed

36

directly or indirectly from the party opposing the class to the class representative or to the class

37

representative's attorney and that no promise to give any such compensation has been made. If the statute of

38

limitations has run or may run against the claim of any class member, the court may require appropriate notice.

39
40

[E] F. Court authority over conduct of class actions. In the conduct of actions to which this rule applies,

the court may make appropriate orders which may be altered or amended as may be desirable:

[3]
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[E.] F.(1) Determining the course of proceedings or prescribing measures to prevent undue repetition or

2

complication in the presentation of evidence or argument;

3

[E.] F.(2) Requiring, for the protection of the members of the class or otherwise for the fair conduct of the

4

action, that notice be given in such manner as the court may direct to some or all of the members of any step in

5

the action, or of the proposed extent of the judgment, or of the opportunity of members to signify whether they

6

consider the representation fair and adequate, to intervene and present claims or defenses, or otherwise to

7

come into the action;

8

[E.] F.(3) Imposing conditions on the representative parties or on intervenors;

9

[E.] F.(4) Requiring that the pleadings be amended to eliminate therefrom allegations as to representation

10

of absent persons, and that the action proceed accordingly;

11

[E.] F.(5) Dealing with similar procedural matters.

12

[F. Notice required; content; statements of class members may be required; form; content; effect of failure
to file required statement.]

13

[F.(IXa) Following certification, in any class action maintained under subsection (3) of section B. of this

14

rule, the court by order, after hearing, shall direct the giving ofnotice to the class.]

15
16

[F.(l)(b) The notice, based on the certification order and any_ amendment ofthe order, shall include:]

17

[F.(J)(b)(ij A general description of the action, including the relief sought, and the names and addresses of
the representative parties;]

18

[F.(l)(b}(ii) A statement that the court will exclude any member ofthe class if such member so requests by a

19

specified date,j

20
21

[F.{J)(b}(iii) A description ofpossible financial consequences on the class/j

22

[F.(l)(bXiv) A general description of any counterclaim being asserted by or against the class, including the
'relief sought;]

23

[F.(l)(hXvJ A statement that the judgment, whether favorable or not, will bind all members of the class who

24

are not excluded from the action;]

25

[F.(l)(hXvi) A statement that any member of the class may enter an appearance either personally or through

26

counsel,j

27
28

[F.(l)(hXvii) An address to which inquiries may be directed; andj

29

[F.(l)(b}(viii) Other infonnation the court deems appropriate.]

30

[F.(IXcJ The order shallprescribe the manner ofnotification to be used and specify the members of the class

31

to be notified In determining the manner andform ofthe notice to be given, the court shall consider the interests

32

of the class, the relief requested, the cost of notifying the members of the class, and t~e possible prejudice to

33

members who do not receive notice.]

34

[F.(IXd) Each member of the class, not a representative party, whose potential monetary recovery or

35

Hability is estimated to exceed $100 shall be given personal or mailed notice if such class member's identity and

<
36

,

whereabouts can be ascertained by the exercise ofreasonable diligence.]
[F.(IJ(e) For members of the class not given personal or mailed notice, the court shall provide a means of

38

notice reasonably calculated to apprise the members of the class of the pendency of the action. The means of

39

notice may include notification by means ofnewspaper, television, radio, posting in public or other places, and

40

distribution through trade, union, public interest, or other appropriate groups, or any other means reasonably

41

calculated to provide notice to class members ofthe pendency ofthe action.]

-
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1

[F. {1)(/} 11re court may order a defendant who has a mailing list of class members to cooperate with the

2

representative parties in notifying the class members and may also direct that notice be included with a regular

3

mailing by defendant to tl}e class members.]
G. Notice required; content; statements of class members required; form; content; amount of damages; effect

5

of failure to file required statement; stay of action in certain cases. In any chm action maintained under subsection

6

(3) of section B. of this rule:

G.(1) The court shall direct to the members of the class the best notice practicable under the circumstances.
Individual notice shall be given to all members who can be identified through reasonable effort. The notice shall
advise each member that:
10

· G.(l)(a) The court will exclude such member from the cl~ if such member so requests by a specified date;

11

G.(l)(b) The judgmen~, whether favorable or not, will include all members who do not request exclusion; and

12

G.(l)(c) Any member who does not request exclusion may, if such member desires, enter an appearance
through such member's counsel.

[.F.] G.(2) Prior to the final entry of a judgment against a defendant the court [may] shall request members
15

of the class to submit a statement in a form prescribed by the court requesting affirmative relief which may

16

also, where appropriate, require information regarding the nature of the loss, injury, claim, transactional

17

relationship, or damage. The statement shall be designed to meet the ends of justice. In determining the form

18

of the statement, the court shall consider the nature of the acts of the defendant, the amount of knowledge a

19

class member would have about the extent of such member's damages, the nature of the class including the

20

probable degree of sophistication of its members, and the availability of relevant information from sources

21

other than the individual class members. The amount of damages assessed against the defendant shall not exceed

22

the total amount of damages determined to be allowable by the court. for each individual class member, msessable

23

court costs, and an award of attorney fees, if any, as determined by the court.
[.F.] G.(3) [Q the court requires class members to file a statement requesting affinnative relief,] Failure of a

class member to file a statement required by the court [may] will be grounds for the entry of judgment

-

dismissing such class member's claim without prejudice to the right to maintain an individual, but not a class,
27

action for such claim.

-28

G.(4) Where a party has relied upon a statute or law which another party seeks to have declared invalid, or

29

where a party has in good faith relied upon any legislative, judkial, or administrative interpretation or regulation

~:
'1:
32

33

36

which would necessarily have to be voided or held inapplicable if another party is to prevail in the class action, the
action shall be stayed until the court ~ made a dete~tion as to the validity or applicability of the statute, law,
interpretation, or regulation.
[F. {4} Unless the court orders otherwise, the plaintiffs shall bear the expense ofnotification. The court may,

if justice requires, require that the defendant bear the expense of notification or may allocate the costs of no.tice
among the parties if the court determines there is a reasonable likelihood that the plaintiffs may prevail The
court may hold a preliminary hearing to determine how the costs ofnotice should be appartione4.]
[G.] H. Commencement or maintenance of class actions regarding particular issues; division of class;

l:t

~

38
39

:

subclasses. When appropriate:
[G.] H.(1) An action may be brought or maintained as a class action with respect to particular issues; or
[G.] H.(2) A class may be divided into subclasses and each subclass treated as a class, and the provisions
of this rule shall then be construed and applied accordingly.

(5]
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I. Notice and demand required prior to commencement of action for damages.
2

3

1.(1) Thirty days or more prior to the commencement of an action for damages pursuant to the provisions of

subsection (3) of section B. of this rule, the potential plaintiffs' class representative sball:

4

l.(l)(a) Notify the potential defendant of the particular alleged cause of action; and

5

I.(l)(b) Demand that such person correct or rectify the alleged wrong.

6

1.(2) Such notice shall be in writing and shall be sent by certified or registered mail, return receipt requested,

7

to the place where the transaction occurred, such person's principal place of business within this state, or, if

8

neither will effect actual notice, the office of the Secretary of State.

9

'

[.H.J J. Limitation on maintenance of class actions for damages. No action for damages may be maintained

IO

under the provisions of sections A., [awl iJ;:n;;:a,.d C of this rule upon a showing by a defendant that all of .

11

the following exist:

12

13
14

15

[.H.J J.(l) All potential class members similarly situated have been identified, or a reasonable effort to

identify such other people has been made;
[.H.] J .(2) All potential class members so identified have been notified that upon their request the defendant

will make the appropriate compensation, correction, or remedy of the alleged wrong;

16

[.H.] J. (3) Such compensation, correction, or remedy has been, or, in a ,r easonable time, will be, given; and

17

[.H.] J.(4) Such person has ceased from engaging in, or if immediate cessation is impossible or

18

unreasonably expensive under the circumstances, such person will, within a reasonable time, cease to engage in

19

such methods, acts, or practices alleged to be violative of the rights of potential class members.

20

[L Amendment of complaints for equitable reliefto request damages penn/tted.] K. Application of sections I.

21

·,
and J. of this rule to actions for equitable relief; amendment of complaints for equitable relief to request damages

22

pennitted. An action for equitable relief brought under sections A., B., and C. of this rule may be commenced

23

without compliance-with the provisions of section I. of this rule. Not less thari 30 days after the commencement of

24

an action for equitable relief, and after compliance with the provisions of section I. of this rule, the class

25

representative's complaint may be amended without leave of court to include a request for damages. The

26

provisions of section [.H.J J. of this rule shall be applicable if the complaint for injunctive relief is amended to

27

request damages.

28

(J.] L. Limitation on maintenance of class actions for recovery of certain statutory penalties. A class

29

action may not be maintained for the recovery of statutory minimum penalties for any class member as

30

provided in ORS 646.638 or 15 U .S.C. 1640(a) or any other similar statute.

31

[K.] M. Coordination of pending class actions sharing common question of law or fact.

32

[K.J M.(lXa) When class actions sharing a common question of fact or law are pending in different courts,

33

the presiding judge of any such court, upon motion of any party or on the court's own initiative, may request

34

the Supreme Court to assign a Circuit Court, Court of Appeals, or Supreme Court judge to determine whether

35

coordination of the actions is appropriate, and a j~dge shall be so assigned to make that determination.

36

[K.] M.(l)(b) Coordination of class actions sharing a common question of fact or law is appropriate if one

37

judge hearing all of the actions for all purposes in a selected site or sites will promote the ends of justice ·taking

38

into account whether the common question of fact or law is predominating and significant to the litigation; the

39

convenience ~f parties, witnesses, and counsel; the relative development of the actions and the work product

40

of counsel; the efficient utilization of judicial facilities and personnel; the calendar of the courts; the
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[6]

disadvantages of duplicative and inconsistent rulings, orders, or judgments; and the likelihood of settlement of
2
3

[K] M.(2) If the assigned judge determines that coordination is appropriate, such judge shall order the

4

actions coordinated, report that fact to the Chief Justice of the Supreme Court, and the Chief Justice shall

5

assign a judge to hear and determine the actions in the site or sites the Chief Justice deems appropriate.

6

[K] M.(3) The judge of any court in which there is pending an action sharing a common question of fact or

7

law with coordinated actions, upon motion of any party or on the court's own initiative, may request the judge

8

assigned to hear the coordinated action for an order coordinating such actions. Coordination of the action

9

pending before the judge so requesting shall be determined under the standards specified in subsection (1) of

10

~

the actions without further litigation should coordination be denied,

this section.

11

[K.J M.(4) Pending any determination of whether coordination is appropriate, the judge assigned to make

12

the determination may stay any action being considered for, or affecting any action being considered for,

13

coordination.

14

· [K] M.(5) Notwithstanding any other provision of law, the Supreme Court shall provide by rule the

15

practice and procedure for coordination of class actions in convenient courts, including provision for giving

16

notice and presenting evidence.

17

[L.] N. Judgment; inclusion of class members; description; names. The judgment in an action maintained as

,. 18

a class action under subsections (1) or (2) of section B. of this rule. whether or not favorable to the class, shall

1.9

include and descnbe those whom the court finds to be members of the class. The judgment in an action

20

maintained as a class action under subsection (3) of section B. of this rule, whether or not favorable to the

21

class, shall include and specify by name those to whom the notice provided in section [F.] ·G. of this rule was

22

directed, and [ who have not requested exclusion anal whom the court finds to be members of the class, and the

23

judgment shall state the amount to be,recovered by each member.

24
25

O. Attorney fees. Any award of attorney fees against the party opposing the elms and any fee charged

da§

members shall be reasonable and shall be set by the court.

26

[.M. Attomey fees, costs, disbursements, and litigation expenses.]

27

[.M. {JXa) Attomey fees for representing a class are subject to control ofthe coult.]

28

[.M.(l)(b} Q under an applicable provision of law a defendant or defendant class is entitled to attomey fees,

29

costs, or disbursements from a plaintiff class, only representative palties and those members of the class who

30

have appeared individually are liable for those amounts. If a plaintiff is entitled to attorney fees, costs, or

31

disbursements from a defendant class, the coult may appoltion the fees, costs, or disbursements among the

32

members ofthe class.]

33
34

35
36
37
38
39
40

41

[.M.(JXc} Q the prevailing class recovers a judgment that can be divided for the purpose, the coult may order
reasonable attorney fees and litigation expenses ofthe class to be paid from the recovery.]
[.M.(JXd} The coult may order the adverse palty to pay to the prevailing class its reasonable attomey fees
and litigation expenses ifpennifted by law in similar cases not involving a class.]
[.M.(JXe} In detennining the amount of attomey fees for a prevailing class the c-oult shall consider the
following factors:]
[.M.(JXeXi} The time and effort expended by the attomey in the litigation, including the nature, extent, and
quality ofthe services rendered,']
[.M.{JXe}(ii} Results achieved and benefits confen-ed upon the class;]

[7]
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[M.(l}(e)(iii} The magnitude, complexity, and uniqueness ofthe litigation,']
2

[M.(l}(e}(iv} The contingent nature ofsuccess; andj

3

[M.(J}(e}(v} Appropriate criteria in OR 2-106 ofthe Oregon Code ofProfessional Responsibility.]

4

[M. (2) Before a /tearing under section C. ofthis rule or at any other time the court directs, the representative

J

5

parties and the attorney for the representative parties shallfile with the court, jointly or separately:]

6

[M.(2}(a} A statement showing any amount paid or promised them by any person /or the services rendered

7

or to be rendered in connection with the action or for the costs and expenses ofthe litigation and the source of all

8

ofthe amounts,']

9
10

[M. (2}(b} A copy ofany wr{tten agreement, or a summary of any oral agreement, between the representative

parties and their attorney concerning financial arrangement or fees; andj

11

[M.(2}(c} A copy of any written agreement, or a summary of any oral agreement, by the representative

12

parties or the attorney to share these amounts with any person other titan a member, regular associate, or an

13

attorney regularly of counsel with the law finn of the representative parties' attorney. This statement shall be

14

supplementedpromptly if additional arrangements a.re made.]

15

[N. Statute of limitations. Tf!e statute of limitations is tolled for all class members upon the

16

commencement of an action asserting a class action. The statute of limitations resumes running against a

17

member ofa class:]

1~

[N. (1) Upon filing ofan election ofexclusion by such class member,']

19

[N.(2} Upon entry of an order of certification, or of an amendment thereof, eliminating the class member

20

21
22

from the class;]
[N.(3} Except as to representative parties, upon entry of an order under section C. of this rule refusing to
certify the class as a class action; andj

23

[N. (4) Upon dismissal ofthe action wit/tout an adjudication on the merits.]

24

SECTION 2. This Act being necessary for the immediate preservation of the public peace, health and

25

safety, an emergency is declared to exist, and this Act takes effect on its passage.
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AN ACT

{ HB3lll J

Relating to vehicles; amending ORS 486.291.
Be It Enacred by the People of the Sti.,te of
Oregon:
Section 1. ORS 486.291 is amended to read:
486.291. Except as otherwise provided by ORS
482.820 and if not otherwise prohibited by the :.not.or
vehicle laws of this state, the privilege of operating a
vehicle and the license evidencing such privnege and
the registration of all vehicles which hR.s been revoked or suspended pursuant to the prJvisions of this
chapter shall be restored to the drivl',r, owner or eillployer if the person:
(1) Makes the reports required by this chapter;
(2) Files with the division and for a period of three
years thereafter maintains proof of future responsibility with respect to all vehicles registered in the
person's name as owner, or, if no vehicles are registered to the person, then with respect to all vehicles
operated by the person; and
(3) With respect to a judgment rendered against a
person:
(a) Satisfied such judgment;
(b) Has an insurer which has been found by the
division to be obligated to pay such judgment provided that there has been no final adjudication by a court
of law or in equity that such insurer has no such obligation;
(c) Gives evidence to the division that a period of
[five] seven years has elapsed since the entry of such
judgment;
(d) Furnishes to the division the written consent
of the judgment creditor on such forms as the division
may prescribe that the person's license and registration may be restored for the period of time permitted
by such consent; or
(e) Receives from the court which rendered such
judgment an order permitting the payment thereof in
instalments.
Approved by the Governor August. 22, 1981
Filed in the office of Secretary of State August 25, 1981

CHAPTER912

AN ACT

[ HB 3122 J

Relating to class actions; creating new prov1s1ons;
amending ORS 41.815 and ORCP 32 and 54 A.;
and declaring an emergency.
Be It Enacted by the People of the State of
Oregon:
Section 1. ORCP 32, as amended by promulgation
on December 13, 1980, by the Council on Court Procedures, is amended to read:

CLASS ACTIONS
RULE32
A. Requirement for class action. One or more
members of a class may sue or be sued as representative parties on behalf of all only if:
A.(1) The class is so numerous that joinder of all
members is impracticable; and
A.(2) There are questions of law or fact common to
the class; and
A.(3) The claims or defenses of the representative
parties are typical of the claims or defenses of the
class; and
A.(4) The representative parties will fairly and
adequately protect the interests of the class; and[.]
A.(5) In an action for damages under subsection (3) of section B. of this rule, the representative parties have complied with the prelitigction
notice provisions of section H. of this rule.
B. Class action maintainable. An action may be
maintained as a class action if the prerequisites of
section A. of this rule are satisfied, and in addition:
B.(l) The prosecution of separate actions by or
against individual members of the class would create
a risk of:
B.(l)(a) Inconsistent or varying adjudications with
respect to individual members of the class which
would establish incompatible standards of conduct for
the party opposing the class; or
B.(l)(b) Adjudications with respect to individual
members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests; or
B.(2) The party opposing the class has acted or
refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive
relief or cotTesponding declaratory relief with respect
to the class as a whole; or
B.(3) The oc•.:rl. finds that the questions of law or
fact common to the members of the class predominate
over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of
the controversy. Common questions of law or fact
shall not be deemed to predominate over questions
affecting only individual men,bers if the court finds it
likely that final determination of the action will require separate adjudications of the claims of numerous members of the class, unless the separate adjudications relate primarily to the calculation of damages.
The matters pertinent to the findings include: (a) the
interest of members of the class in individually controlling the prosecution or defense of separate actions;
(b) the extent and nature of any litigation concerning
the controversy already commenced by or against
members of the class; (c) the desirability or undesirability of concentrating the litigation of the claims in
the particular forum; (d) the difficulties likely to be
encountered in the management of a class action; {e)
whether or not the claims of individual class members
are insufficient in the amounts or interests involved,
in view of the complexities of the issues and the expenses of the litigation, to afford significant relief to
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the members of the class; and (f) after a preliminary
hearing or otherwise, the determination by the court
that the probability of sustaining the claim or defense
is minimal.
C. Determination by order whether class action to
be maintained.
C.(1) As soon as practicable after the commencement of an action brought as a class action, the court
shall determine by order wh~ther it is to be so maintained and, in action pursuant to subsection (3) of
section B. of this rule, the court shall find the facts
specially and state separately its conclusions thereon.
An order under this llection may be conditional, and
may be altered or amended before the decision on the
merits.
C.(2) Where a party has relied upon a statute or
law which another party seeks to have declared invalid, or where a party has in good faith relied upon any
legislative, judicial, or administrative interpretation
or regulation which would necessarily have to be
voided or held inapplicable if another party is to prevail in the class action, the court may postpone a
determination under subsection (1) of this section
until the court has made a determination as to the
validity or applicability of the statute, law, interpretation, or regulation.
D. Dismissal or compromise of class actions; court
approval required; when notice required. A class action shall not be dismissed or compromised without
the approval of the court, and notice of the proposed
dismissal or compromise shall be given to all members
of the class in such manner as the court directs, except that if the dismissal is to be without prejudice or
with prejudice against the class representative only,
then such dismissal may be ordered without notice if
there is a showing that no compensation in any form
has passed directly or indirectly from the party opposing the class to the class representative or to the class
representative's attorney and that no promise to give
any such compensation has been made. If the statute
of limitations has run or may run against the claim of
any class member, the court may require appropriate
notice.
E. Court authority over conduct of class actions.
In the conduct of actions to which this rule applies,
the court may make appropriate orders which may be
altered or amended as may be desirable:
E.(1) Determining the course of proceedings or
prescribing measures to prevent undue repetition or
complication in the presentation of evidence or argument;
E.(2) Requiring, for the protection of the members
of the class or otherwise for the fair conduct of the
action, that notice be given in Ruch manner as the
court may direct to some or all ot' the members of any
step in the action, or of the proposed extent of the
judgment, or of the opportunity of members to signify
whether they consider the representation fair and
adequate, to intervene and present claims or defenses,
or otherwise to come into the action;
E.(3) Imposing conditions on the representative
parties or on intervenors;
E.(4) Requiring that the pleadings be amended to
eliminate therefrom allegations as to representation
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of absent persons, and that the action proceed accordingly;
E.(5) Dealing with similar procedural matters.
F. Notice required; content; statements of class
members [may be] required; form; content; effect of
failure to file required statement.
F.(l)(a) Following certification, in any class action
maintained under subsection (3) of section B. of this
rule, the court by order, after hearing, shall direct the
giving of notice to the class.
F.(l)(b) The notice, based on the certification
order and any amendment of the order, shall include:
F.(l)(b)(i) A general description of the action,
including the relief sought, and the names and addresses of the representative parties;
F.(l)(b)(ii) A statement that the court will exclude
any member of the class if such member so requests
by a specified date;
F.(l)(b)(iii) A description of possible financial
consequences on the class;
F.(l)(b)(iv) A general description of any counterclaim being asserted by or against the class, including
the relief sought;
F.(l)(b)(v) A statement that the judgment, whether favorable or not, will bind all mP.mbers of the clnss
who are not excluded from the action;
F.(l)(b)(vi) A statement that any member of the
class may enter an appearance either personally or
through counsel:
F.(l)(b)(vii) An address to which inquiries may be
directed; and
F.(l)(b)(viii) Other information the court deems
appropriate.
F.(l)(c) The order shall prescribe the manner of
notification to be used and specify the members of the
class to be notified. In determining the manner nnd
form of the notice to be given, the court shall consider
the interests of the class, the relief requested, the cost
of notifying the members of the class, and the possible
prejudice to members who do not receive notice.
[F.{JJ(dJ Each member of the class, not a repre,,;entative party, whose potentlal monetary recovery or
/iabillly is estimated to exceed $100 shall be given
personal or mailed notice if such cla:w member's identity and whereabouts can be ascertained by the e:rercise of reasonable diligence.]
F.(I)(d) Members of the cla.ss shall be given
the best notice practicable under the circumstances. Individual notice shall be given to all
members who can be identified through reasonable effort.
F.(l)(e) For members of the class not given personal or mailed notice, the court shall provide n
means of notice reasonably calculated to npprisc the
members of the class of the pendency of the action.
The means of notice may include notification by
means of newspaper, television, radio, posting in
public or other places, and distribution through lrndc,
union, public interest, or other appropriate groups, or
any other means reasonably calculated to provide
notice to class members of the pendency of the action.
F.U )(f) The court may order a defendant who huH
a mailing list of class members to cooperate with the
representative parties in notifying the class members.
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The court [andl may also direct that separate and
distinctive notice be included with a regular mailing
by the defendant to the class members who are current customers or employee of the defendant.
F.(l)(g) The court may order, as an altemative
to the order and direction under paragraph m of
this subsection, that a defendant who has a mailing list of class members, including those who
are or were current customers or employee of the
defendant, provide a copy of that list to the representative parties. The representative parties
shall be required to pay the reasonable costs of
generating, printing or duplicating the mailing
list.
F.(l)(h) The court may order a defendant who
has a list of former customers or employee to
provide that list to the representative parties.
The court may further order that a separate and
distinctive notice be included with a regular
mailing by the defendant to current customers or
employee of the defendant.
F.(2) Prior to the final entry of a judgment
against a defendant the court [may] shall request
members of the class to submit a statement in a form
prescribed by the court requesting affirmative relief
which may also, where appropriate, require information regarding the nature of the loss, injury, claim,
transactional relationship, or damage. The statement
shall be designed to meet the ends of justice. In determining the form of the statement, the court shall
consider the nature of the acts of the defendant, the
amount of knowledge a class member would have
about the extent of such member's da·mages, the nature of the class including the probable degree of
sophistication of its members, and the availability of
relevant information from sources other than the
individual class members. The amount of damages
assessed against the defendant shall not exceed
the total amount of damages determined to be
allowable by the court for each individual class
member who has filed a statement required by
the court, assessable court costs, and an award
of attorney fees, if any, as determined by the
court.
F.(3) [If the court requires class members to file a
statement requesting afli'rmative relief,] Failure or a
class member to file a stati~ment required by the court
[may] will be grounds for the entry of judgment dismissing such class member's claim without prejudice
to the right to maintain an individual, but not a class,
action for such claim.
(F.(4) Unless the court orders otherwise, the plaintiffs shall bear the expense of notification. The court
may, if justice requires, require that the defendant
bear the expense of notification or may allocate the
costs of notic-..· among the parties if the court determines there is a reasonable likelihood that the p/aint1ffs may prevail. The court may hold a preliminary
hearillg to determine how the costs of notice sliould be
apportioned.]
F.(4) Except as otherwise provided in this
subsection, the plaintiffs shall bear the expense
of notification. The court may, if justice requires,
require that the defendant beur the expense of

notification to the current customers or cmp)oyes
of the defendar..t included with a regular mailing
by the defendant. The court-may hold a prellmfnary hearing to determine how the costs of notice
shall be apportioned.
F.(5) No duty of compliance with due process
notice requ.h-ements is imposed on a defendant
by reason of the defendant including notice with
a regular mailing by the defendant to current
customers or employes of the defendant under
this section.
F.(6) As used in this section, •'·customer" includes a person, including but not limited to a
student, who has purchased services or goods
from a defendant.
G. Commencement or maintenance of class actions regarding particular issues: division of class;
subclasses. When appropriate:
G.(l) An action may be brought or maintained as
a class action with respect to particular issues; or
G.(2) A class may be divided into subclasses and
each subclass treated as a class, and the provisions of
this rule shall then be construed and applied accordingly.
H. Notice and demand required prior to commencement of action for damages.
H.(1) Thirty days or more prior to the comme•.cement of an action for damages pursuant to
the provisions of subsection (3) of section B. of
this rule, the potential plaintiffs' class representative shall:
ff.(l)(a) Notify the potential defendant of the
particular alleged cause of action; and
H.(l)(b) Demand that such person co1Tect or
rectify the RJl-,ged wrong.
H.(2) S1 . notice shall be in writing and shall
be sent by certified or registered mail, retum
receipt requested, to the place where the traD8action occurred, such person's principal place of
business within this state, or, if neither will effect
actual notice, the office of the Secretary of State.
[.H.) I. Limitation on maintenance of class actions
for dama~s. No action for damages may be maintained un er the provisions of sections A. and B. of
this rule upon a showing by a d1:fcndant that all of
th~ following exist:
[H.] I.(1) AU potential class members similarly
situated have been identified, or a reasonable effort to
identify such other people has been made;
[.H.] 1.(2) All potential class members so identified
have been notified that upon their request the defendant will make the appropriate compensation, correction, or remedy of the alleged wrong;
[.H.] 1.(3) Such compensation, correction, or remedy has been, or, in a reasonable time, will be, given;
and
(H.] 1.(4) Such person has ceased from engaging
in, or if immediate cessation is impossible or unreasonably expensive under the circumstances, such
person will, within a reasonable time, cease to en~age
in such methods, acts, or practkes alleged to be violative of the rights of potential class members.
[l Amendment of complaints for equitable n!lief lo
request damages permitted.] J. Application of sec-
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tions H. and I. of this rule to actions for equitable
relief; amendment of complaints for equitable
relief to request damages permitt.ed. An action
for equitable relief brought under sections A.
end B. of this rule may be commenced without
compliance with the provisions of section H. of
this rule, Not less than 30 days after the commencement of an action for equitable relief, and after compliance with the provisions of section H. of this
rule, the class representative's complaint may be
amended without leave of court to include a request
for damages. The provisions of section [.H.) I. of this
rule shall be applicable if the complaint for injunctive
relief is amended to request damages.
[J.) K. Limitation on maintenance of class actions
for recovery of certain statutory penalties. A class
action may not be maintained for the recovery of
statutory minimum penalties for any class member as
provided in ORS 646.638 or 15 U.S.C. 1640(a) or any
other similar statute.
[K) L. Coordination of pending class actions sharing common question of law or fact.
[K) L,(l)(a) When class actions sharing a common
question of fact or law are pending in different courts,
the presiding judge of any such court, upon motion of
any party or on the court's own initiative, may request the Supreme Court to assign a Circuit Court,
Court of Appeals, or Supreme Court judge to determine whether coordination of the actions is appropriate, and a judge shall be so assigned to make that
determination.
[K] L.(l)(b) Coordination of class actions sharing
a common question of fact or law is appropriate if one
judge hearing all of the actions for all purposes in a
selected site or sites will promote the ends of justice
taking into account whether the common question of
fact or law is predominating and significant to the
litigation; the convenience of parties, witnesses, and
counsel; the relative development of the actions and
the work product of counsel; the efficient utilization
of judicial facilities and personnel; the calendar of the
courts; the disadvantages of duplicative aud inconsistent rulings, orders, or judgments; and the likelihood
of settlement of the actions without further litigation
should coordination be denied.
[Kl L(2) If the assigned judge determines that
coordination is appropriate, such judge shall order the
actions coordinated, report that fact to the Chief Justice of the Supreme Court, and the Chief Justice shall
assign a judg~ to hear and determine the actions in
the site or sites the Chief Justice deems appropriate.
[Kl L.(3) The judge of any court in which there is
pending an action sharing a common question of fact
or law with coordinated actions, upon motion of any
party or on the court's own initiative, may request the
judge assigned to hear the coordinated action for an
order coordinating such actions. Coordination of the
action pending before the judge so requesting shall be
determined under the standards specified in subsection (1) of this section.
[Kl L.(4) Pending any determination of whether
coordination is appropriate, the judge assigned to
make the determination may stay any action being
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considered for, or affecting any action being considered for, coordination.
[K.) L.(5) Notwithstanding any other provision of
law, the Supreme Court shall provide by rule the
practice and procedure for coordination of class actions in convenient courts, including provision for
giving notice and presenting evidence.
[L.) M. Judgment· inclusion of class members;
description; names. The judgment in an action maintained as a class action under subsections (1) or (2) of
section B. of this rule, whether or not favorable to the
class, shall include and describe those whom the court
finds to be members of the class. The judgment in an
action maintained as a class action under subsection
(3) of section B. of this rule, whether or not favorable
to the class, shall include and specify by name those
to whom the notice provided in section F. of this rule
was directed, and who have not requested exclusion
and whom the court finds to be members of the class,
and the judgment shall state the amount to be
recovered by each member.
[M] N. Attorney fees, cos~__<:\isbursemen~,_.l!.!l~
litigation expenses.
[Ml N.(l)(a) Attorney fees for representing a class
are subject to control of the court.
[.JJ.f.l N.(l)(b) If under an applicable provision of
law a defendant or defendant class is entitled to attorney fees, costs, or disbursements from a plaintiff
class, only representative parties and those members
of the class who have appeared individually are liable
for those amounts. If a plaintiff is entitled to attorney
fees, costs, or disbursements from a defendant class,
the court may apportion the fees, costs, or disbursements among the members of the class.
[Ml N.(l)(c) If the prevailing class recovers n
judgment that can be divided for the purpose, the
court may order reasonable attorney fees and litigation expenses of the class to be paid from the recovery.
[M] N.(1 )(d) The court may order the adverse
party to pay to the prevailing class its reasonable
attorney fees and litigation expenses if permitted by
law in similar cases not involving a class.
[Ml N.(l)(e) In determining the amount of attorney fees for a prevailing class the court shall consider
tb folJowing factors:
[.M.J N.( l)(e)(i) The time and effort expended by
the attorney in the litigation, including the nature,
extent, and quality of the services rendered;
(.M.J N.(l)(e)(ii) Results achieved and benefits
conferred upon the class;
(.M.J N.(l)(e)(iii) The magnitude, complexity, and
uniqueness of the litigation;
[MJ N.(l)(e)(iv) The contingent nature of success;
and
·
[Ml N.(l)(e)(v) Appropriate criteria in OR 2-106
of the Oregon Code of Professional Responsibility.
[M] N,(2) Before a hearing under section C. of
this rule or at any other time the court directs, the
representative parties and the attorney for the representative parties shall file with the court, jointly or
separately:
[.M.] N.(2)(a) A statement showing any amount
paid or promisc.>d them by any person for the services
rendered or to be rendered in connection with the
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41.815. Attempts to comply with the provisions of
ORCP 32 [J.] I. by a person receiving a demand shall
be construed to be an offer to compromise and shall be
inadmissible as evidence. Such attempts to comply
with a demand shall not be considered an admission
of engaging in the act or practice alleged to be unlawful nor of the unlawfulness of that act. Evidence of
con ;pliance or attempts to comply with the provisions
of ORCP 32 [J.J I. may be introduced by a defendant
for the purpose of establishing good faith or to show
compliance with the provisions of ORCP 32 [JJ I.

action or for the costs and expenses of the litigation
and the source of all of the amounts;
[M] N.(2)(b) A copy of any written agreement, or
a summary of any oral agreement, between the representative parties and their attorney concerning financial arrangement or fees; and
[M) N.(2)(c) A copy of any written agreement, or
a summary of any oral agreement, by the representative parties or the attorney to share these amounts
with any person other than a member, regular associate, or an attorney regularly of counsel with the law
firm of the representative parties' attorney. This
statement shall be supplemented promptly if additional arrangements are made.
[N.J O. Statute of Limitations. The statute of
limitations is tofled for all class members upon the
commenc1:.ment of an action asserting a class action.
The statute of limitations resumes running against a
member of a class:
[N.J 0.(1) Upon filing of an election of exclusion
by such class member;
[N.] 0,(2) Upon entry of an order of certification,
or of an amendment thereof, eliminating the class
member from the clP.ss;
[N.] 0.(3) Except as to representative parties,
upon entry of an order under section C. of this rule
refusing to certify the r.lass as a class action; and
[N.] 0.(4) Upon dismissal of the action without an
adjudication on the merits.

SECTION 4. Notwithstanding ORS 1.735, ORCP
32, as amended by promulgation on December 13,
1980, by the Council on Court Procedures, shall become effective January 1, 19R2.
SECTION 5. Sections 1 to 3 of this Act first become operative on January 1, 1982.
SECTION 6. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and this
Act takes effect on its passage.
Approved by the Governor August 22, 1981
Filed in the office of Secretary of State August 25, 1981

CHAPTER918
Section 2. ORCP 54 A. is amended to read:
A. Voluntary dismissal; effect thereof.
A.(1) -~__.Y_J@.intiff; _by stipulation. Subject to the
provisions of Rule 32 l.E.J D. and of any statute of this
state, an action may be dismissed by the plaintiff
without order of court (a) by filing a notice of dismissal with the court and serving such notice on the defendant not less than five days prior to the day of trial if
no counterclaim has been pleaded, or (b) by filing a
stipulation of dismissal signed by all adverse parties
who have appeared in the action. Unless otherwise
stated in the notice of dismissal or stipulation, the
dismissal is without prejudice, except that a notice of
dismissal operates as an adjudication upon the merits
when filed by a plaintiff who has once dismissed in
any court of the United States or of any state an action against the same parties on or including the same
claim unless the court directs that the dismissal shall
be without prejudice. Upon notice of dismissal or
stipulation under this subsection, the court shall enter
a judgment of dismissal.
A.(2) ;By order of court. Except as provided in
subsection (1) of this section, an action shall not be
dismissed at the plaintiff's instance save upon judgment of dismissal ordered by the court and upon such
terms and conditions as the court deems proper. If a
counterclaim has been pleaded by a defendant prior to
the service upon the defendant of the plaintiff's motion to dismiss, the defendant may proceed with the
counterclaim. Unless otherwise specified in the judgment of dismissal, a dismissal under this subsection is
without prejudice.
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Relating to certain liability; amending ORS 30.285
and 278.100.
Be It Enacted by the People of the State of
Oregon:
Section 1. ORS 278.100 is amended to read:
278.100. (1) There hereby is established a Liability Fund as a separate account in the Restoration Fund
under ORS 278.020, which shall be used to provide
insurance or self-insurance for the liability of the
State of Oregon and its officers, agents or employes,
and for the liability of a participating local public
body and its officers, agents or employee, for or on
account of any loss, damage or injury within the scope
of ORS 30.260 to 30.300, including the operation of
motor vehicles within the state's or public body's
control.
(2) The Department of General Services shall
manage the Liability Fund and administer the provisions of ORS 30.260 to 30.290, 278.005, 278.020 to
278.025, 27B.035 and 278.100 to 278.135.
(3) As used in this section, "the State of
Oregon and its officers, agents or employee"
includes the district attorney but does not in•
elude any employe of the office of district attorney or of the justice, district or circuit courts
whose salary is paid wholly or in part by a coun.
ty and who shall be considered an officer, agent
or employe of the county.

Section 3. ORS 41.815 is amended to read:

Section 2. ORS 30.285 is amended to read:
1480
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House Bill 3123

I

Sponsored by COMMITIEE ON JUDICIARY

SUMMARY
1be following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as

Introduced. .

Modifies civil procedure rule on class actions to restore rule to way it was before amendment by Council
on Court Procedures in December 1980.
Declares emergency, effective on passage. Operative on January I, 1982.
A BILL FOR AN ACT
2

Relating to class actions; creating new provisions; amending ORCP 32; repealing section 1, chapter _ _ __
Oregon Laws 1981 (Enrolled House Bill _ _ _ (LC .1761-1)); and declaring an emergency.

3
4

Be It Enacted by the People of the State of Oregon:

Section J. ORCP 32, as amended by promulgation on December 13, 1980, by the Council on Court

5

6

Procedures, is amended to read:

7

CLASS ACTIONS

8

RULE32
A. Requirement for class action. One or more members of a ·cJass may sue or be sued as representative

9

10

parties on ~half of all only if:

11

A.(l) The class is so numerous that joinder of all members is impracticable; and

12

A.(2) There are questions of law or fact common to the class; and

13

A.(3) The claims or defenses of the representative parties are typical of the claims or defenses of the class;

14

and

15

A.(4) The representative parties will fairly and adequately protect the interests of the class; and[.)

16

A.(5) In an action for damages under subsection (3) of section B. of this rule, the representative parties have

17

oompUed with the prelitigation notice provisions of section I. of this rule.

B. Class action maintainable. An action may be maintained as a class action if the prerequisites of section

18
19

A. of this rule are satisfied, and in addition:
B.(l) The prosecution of separate actions by or against individual members of the class would create a risk

20

21

22
23

of:
B.(l)(a) Inconsistent or varying adjudications with respect to individual members of th~ class which would
establish incompatible standards of conduct (or the party opposing the class; or
'

'·

.

24

B.(l)(b) Adjudications with respect to individual members of the class which would as a practical matter be

25

dispositive of the interests of the other members not parties to the adjudications or substantially impair or

26

impede their ability to protect their interests; or

NOTE:

Matter in bold face in an amended section is new; matter [Italic and bracketedJ is existing law to be omitted;
complete new sections begin with SECTION.
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B.(2) The party opposing the class has acted or refused to act on grounds generally applicable to the class,
2

thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class

3

as a whole; or

4

B.(3) The court finds that the questions of law or fact common to the members of the class predominate

5

over any questions affecting only individual members, and that a class action is superior to other available

6

methods for the fair and efficient adjudication of the controversy. Common questions of law or fact shall not

7

be deemed to predominate over questions affecting only individual members if the court finds it likely that final

8

determination of the action will require separate adjudications of the claims of numerous members of the class,

9

unless the separate adjudications relate primarily to the calculation of damages. The matters pertinent to the

10

findings include: (a) the interest of members of the class in individually controlling the prosecution or defense

11

of separate actions; (b) the extent and nature of any litigation concerning the controversy already commenced

12

by or against members of the class; (c) the desirability or undesirability of concentrating the litigation of the

13

claims in the particular forum; (d) the difficulties likely to be encountered in the management of a class action,

14

including the feasibility of giving adequate notice; (e) [whether or not the claims of individual class members are

15

insufficient in the amounts or interests involved, in view ofthe complexities of the issues and the expenses of the

16

litigation, to afford significant relief to the members of the class,'] the likelihood that the damages to be recovered

17

by individual class members, if judgment for the class,is entered, are so minimal as not to wBITa11t the intervention

18

of the court; (f) after a preliminary hearing or otherwise, the determination by the court that the probability of

19

sustaining the claim or defense is minimal.

I

20

C. Court discretion. In an action commenced pursuant to subsection (3) of section B. of this rule, t~e court

21

shall consider whether justice in the action would be more efficiently served by maintenance of the action in lieu

22

thereof as a class action pursuant to subsection (2) of section B. of this rule.

23

[ C.

Detennination by order whether class action to be maintained.]

24

D. Court order to determine maintenance of class actions. [C.(1)1 As soon as practicable after the

25

commencement of an action brought as a class action, the court shall determine by order whether it is to be so

26

maintained and, in action pursuant to subsection (3). of section B. of this rule, the court shall find the facts

27

specially and state separately its conclusions thereon. An order under this section may be conditional, and may

28

be altered or amended before the decision on the merits;

29

[(C. (2) U1tere,a party has relied upon a statute or law which another party seeks to have declared invalid, or

30

where a party has in good faith relied upon any legislative, judicial, or administrative interpretation or regulation

31

which would necessarily have to be voided or held inapplicable if another party is to prevail in the class action,

32

the court may postpone a detennination under subsection (1) of this section until the court has made a

33

determination as to the validity or applicability ofthe statute, law, interpretation, or regulation.]

34

[D.] E. Dismissal or compromise of class actions; court approval required; when notice required. A class

35

action shall not be dismissed or compromised without the approval of the court, and notice of the proposed

36

dismissal or compromise shall be given to all members of the class in such manner as the court directs, except

37

that if the dismissal is to be without prejudice or with prejudice against the class representative only, then such

38

dismissal may be ordered without notice if there is a showing that no compensation in any form has passed

39

directly or indirectly from the party opposing the class to the class representative or to the class

40

representative's attorney and that no promise to give any such compensation has been made. If the statute of

41

limitations has run or may run against the claim of any class member, the court may require appropriate notice.
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[E.] F. Court authority over conduct of class actions. In the conduct of actions to which this rule. applies,

2

the court may make appropriate orders which may be altered or amended as may be desirable:

3
4

[E.] F.(1) Determining the course of proceedings or prescribing measures to prevent undue repetition or
complication in the presentation of evidence or argument;

5

[.E.] F.(2) Requiring, for the protection of the members of the class or otherwise for the fair conduct of the

6

action, that notice be given in such manner as the court may direct to some or all of the members of any step in

7

the action, or of the proposed extent of the judgment, or of the opportunity of members to signify whether they

8

consider the representation fair and adequate. to intervene and present claims or defenses, or otherwise to

9

come into the action;

IO

[E.J F.(3) Imposing conditions on the representative parties or on intervenors;

11

[.E.] F.(4) Requiring that the pleadings be amended to eliminate therefrom allegatfons as to representation

12

of absent persons, and that the action proceed accordingly;

13

[E.] F.(5) Dealing with similar procedural matters.

14

[F. Notice required; content; statements of class members may be required; fonn; content; effect offailure

15

to file required statement.]
[F.(l}{a} Following qrtification, in any class action maintained under subsection (3) of section B. of this

16
17

rule, the court by order, after hearing, shall direct the giving of notice to the class. J

18

[F. (J}(b} The notice, based on the certification order and any amendment ofthe order, shall include:]

19

[F.(l}(b}{i} A general description of the uction, including the relief sought, and the names and addresses of

20

f

the representative parties/J
[F. (l}(b}{ii} A statement that the court will exclut!e any member of the class if such member so requests by a

21

22

specified date,']

23

[F.(l}(b}(iii} A description ofpossible financial consequences on the class,']

24

[F.(l}(b}(iv} A general description of any counterclaim being asserted by or against the class, including the

25

relief sought,']
[F. (l}(b}{v} A statement that the judgment, whether favorable or not, will bind all members of the class who

26

27

are not excluded from tlteaction,']
[F.(l}(b}(vi} A statement that any member ofthe class may enter an appearance eitherpersonally or through

28
29

counsel;]

30

[F.(l}(b}(vii} An address to which inquiries may be directed; and]

31

[F. (l}(b}(viii} Other infonnation the court deems appropriate.]

32

[F. (l}(c} The order shall prescribe the manner ofnotification to be used and specify the members ofthe class

33

to be notified. In detennining the manner and fonn of the notice to be given, the court shall consider the interests

34

of the class, the relief requested, the cost of notifying the members of the class, and the possible prejudice to

35

members who do not receive notice.]

t

36

·

[F.(l}(d} Each member of the class, not a representative party, whose potential monetary .recovery or

37

liability is estimated to exceed $100 shall be given personal or mailed notice if such class member's identity and

38

whereabouts can be ascertained by the exercise ofreasonable diligence.]

39

[F.(l}(e} For members of the c/Qss not given personal or mailed notice, the court shall provide a means of

40

notice reasonably calculated to apprise the members of the class of the pendency of the action. The means of

41

notice may include notification by means of newspaper, television, radio, posting in public or other places, and
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distribution through trade, union, public interest, or other appropriate groups, or any other means reasonably
2

cafculated to provide notice to class members ofthe pendency ofthe action.]

3

[F. (1)(/} The court may order a defendant who has a mailing list of class members to cooperate with the

4

representative parties in notifying the class members and may also direct that notice be included with a regular

5'

mailing by defendant to the class members.]

6

G. Notice required; content; statements of c~ members required; form; content; amount of damages; effect

7

of failure to rue required statement; stay of action in certain cases. In any

8

(3) of section B. of this rule:

~

action maintained under subsection

9

G.(1) 'lbe court shall direct to the members of the clus the best notice practicable under the circumstances.

10

Individual notice shall be given to all members who can be identified through reasonable effort. The notice shall

11

advise each member that:

12

G.(l)(a) The court will exclude such member from the class if such member so requests by a specified date;

13

G.(l)(b) The judgment, whether favorable or not, will include all members who do not request exclusion; and

·14

G.(l)(c) Any member who does not request exclusion may, if such member desires,, enter an appearance

15

through such member's counsel.

16

[F.] G.(2) Prior to the final entry of a judgment against a defendant the court [may] shall request members

17

of the class to submit a statement in a form prescribed by the court requesting affirmative relief which inay

18

also, where appropriate, require information regarding the nature of the loss, injury, claim, transactional

19

relationship, or damage. The statement shall be designed to meet the ends of justice. In determining the form

20

of the statement, the court shall consider the nature of the acts of the defendant, the amount of knowledge a

21

class member would have about the extent of such member's damages, the nature of the class including the

22

probable degree of sophistication of its members, and the availability of relevant information from sources

23

other than the individual class members. The amount of damages

24

the total amount of damages determined to be allowable by the court for each individual ~ member, assessable

25

court costs, and an award of attorney fees, if any, as determined by the court.

~

against the defendant shall not exceed

26

[F.] G.(3) [Q the court requires class members to file a statement requesting affirmative relief,] Failure of a

27

clas~ member to file a statement required by the court [may] will be grounds for the entry of judgment

28

dismissing such class member's claim without prejudice to the right to maintain an individual, but not a class,

29

action for such claim.

30

G.(4) Where a party has relied upon a statute or law which another party seeks to have declared invalid, or

31

where a party has in good faith relied upon any legislative, judicial, or administrative interpretation or regulation

32

which wouJd necessarily have to be voided qr held inapplicable if another party is to prevail in the ~ action, the

33

action shall be stayed until the court has made a determination as to the validity or applicability of the statute, law,

34

interpretation, or regulation.

35

[F.(4) Unless the court orders otherwise, the plaintiffs shall bear the expense of notification. The court may,

36

ifjustice requires, require that the defendant bear the expense of notification or may allocate the costs ofnotice

37

among the parties if the court determines there is a reasonable likelihopd that the plaintiffs may prevail The

38

court may hold a preliminary hearing to detennine how the costs ofnotice should be apportioned.]

39
40
41

[G.] H. Commencement or maintenance of class actions regarding particular issues; division of class;

subclasses. When appropriate:
[G.] H.(1) An action may be brought or maintained as a class action with respect to particular issues; or

[5]
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[G.] H.(2) A class may be divided into subclasses and each subclass treated as a class, am\ the provisions

2

/

I

of this rule shall then be construed and applied accordingly.

3

I. Notice and demand required prior to comm~nt of action for damages.

4

l.(l) Thirty days or more prior to the commencement of an action for damages pursuant to the provisions of

5

SJJbsection (3) of section B. of this role,

dM: potential plaintiffs' class representative shall:

6

l.(l)(a) Notify the potential defendant of the particular alleged cause of action; and

7

I.(l)(b) Demand that such person correct or rectify the alleged wrong.

8

1.(2) Such notice shall be in writing and shall be sent by certified or registered mail, return receipt requested,

9

to the place where the transaction occurred, such person's principal place of business within this state, or, if

10

neither will effect actual notice, the office of the Secretary of State.

11

[H.] J. _Limitation on maintenance of class actions for damages. No action for damages may be maintained

12

under the provisions of sections A., [and,B.] B., and C. of this rule upon a showing by a defendant that all of

13

the following exist:

14
15
16
17

[H.] J.(1) All potential-class members similarly situated have been id~ntified, or a reasonable effort to

identify such other people has been made;
[H.J J.(2) All potential class members so identified have been notified that upon their request the defendant

will make the appropriate compensation, correction, or remedy of the alleged wrong;

18

[H.] J.(3) Such compensation, correction, or remedy has been, or, in a reasonable time, will be, given; and

19

[H.] J.(4) Such person has ceased from engaging in, or if immediate cessation is impossible or

20

umeasonably expensive under the circumstances, such person will, within a reasonable time, cease to engage in

21

such methods, acts, or practices alleged to be violative of the rights of potential class members.

22

[I. Amendment of complaints for equitable relief to request damages permitted] K. Application~ sections I.

23

and J. of this role to actions for equitable relief; amendment of complaints for equitable relief to request damages

24

permitted. An action for equitable relief brought under sections A., B., and C. of this rule may be commenced

25

without compliance with the provisions of section I. of this role. Not less than 30 days after the commencement of

26

an action for equitable relief, and after compliance with the provisions of section I. of this rule, the .c lass

27

representative's complaint may be amended without leave of court to include a request for damages. The

28

provisions of section [H.] J. of this rule,shall be applicable if the complaint for injunctive relief is amended to1

29

request damages.

30

[.I.] L. Limitation on maintenance of class actions for recovery of certain statutory penalties. A class

31

action may not be maintained for the recovery of statutory minimum penalties for any class member as

32

provided in ORS 646.638 ot 15 U.S.C. 1640(a) or any other similar statute.

33

[K] M. Coordination of pending class actions sharing common question of law or fact.

34

[Kl M.(l)(a) When class actions sharing a common question of fact or law are pending in different courts,

35

the presiding judge of any such court, upon motion of any party or on the court's own initiative, may request

36

the Supreme Court to assign a Circuit Court, Court of Appeals, or Supreme Court judge to determine whether

37

coordination of the actions is appropriate, and a judge shall be so assigned to make that determination.

38

[KJ M.(l)(b) Coordination of class actions sharing a common question of fact or Jaw is appropriate if cme

39

judge hearing all of the actions for all purposes in a selected site or sites will promote the ends of justice taking

40

into account whether the common question of fact or law is predominating and significant to the litigation; the

41

convenience of parties, witnesses, and counsel; the relative development of the actions and the wor~ product
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of counsel; the efficient utilization of judicial facilities and personnel; the calendar of the courts; the .
2

disadvantages of duplicative and inconsistent rulings, orders, or judgments; and the likelihood of settleiiient of

3

the actions without further litigation should coordination be denied.

4

[.K.] M.(2) H the assigned judge determines that coordination is appropriate, such judge shall order the

5

actions coordinated, report that fact_to the Chief Justice of the Supreme Court, and the Chief Justice shall

6

assign a judge to hear and determine the actions in the site or sites the Chief Justice deems appropriate.

7

(.K.] M.(3) The judge of any court in which there is pending an action sharing a common question of fact or

8

law with coordinated actions, upon motion of any party or on the court's own initiative, may request the judge

9

assigned to hear the coordinated action for an order coordinating such actions. Coordination of the action

10

pending before the judge so requesting shall be determined under the standards s~ified in subsection (1) of

11

this section.

12

[K.] M.(4) Pending any determination of whether coordination is appropriate, the judge assigned to make

13

the determination may stay any action being considered for, or affecting any action being considered for,

14

coordination.

15

[K.] M.(5) Notwithstanding any other provision of law, the Supreme Court shall provide by rule the

16

practice and procedure for coordination of class actions in convenient courts, including provision for giving

17

notice and presenting evidence.

18

[L.] N. Judgment; inclusion of class members; description; names. The judgment in an action maintained as

19

a class action under subsections (1) or (2) of section B. of this rule, whether or not favorable to the class, shall

20

include and describe those whom the court finds to be members of the class. The judgment in an action

21

maintained as a class action under subsection (3) of section B. of this ruJe, whether or not favorable to the

22

class, shall include and specify by name those to whom the notice provided in section [F.] G. of this ruJe was

23

directed, and [ who have not requested exclusion andj whom the court finds to be members of the class, and the

24

judgment shall state the amount to be recovered by each member. ·

25

26

0. Attorney fees. Any award of attorney fees agaimt the party opposing the class and any fee charged class

members shall be reasonable and shall be set by the court.

27

[M. Attorney fees, costs, disbursements, and litigation expenses.]

28

[M. (IXa) Attorney fees for representing a class are subject to control of the court.]

29

[M. (l)(b) q under an applicable provision of law a defendant or defendant class is entitled to attorney fees,

30

costs, or disbursements from a plaintiff class, only representative parties and those members of the class who

31

have appeared individually are liable for those amounts. If a plaintiff is entitled to attorney fees, costs, or

32

disbursements from a defendant class, the court may apportion the fees, costs, or disbursements among the

33

members of the class.]

34
35
36

37
38

39
40

41

[M.(l)(c) If the prevailing class recovers a judgment that can be divided for the purpose, the. court may order
reasonable attorney fees and litigation expenses ofthe class to be paid from the recovery.]
[M.(IXd) The court may order the adverse party to pay to the prevailing class its reasonable attorney fees
and litigation expenses ifpermitted by law in similar cases not involving a class.]
[M.(IXe) In detennining the amount of attorney fees for a prevailing class the court shall consider the
following factors:]
[M.(IXe}(i) The time and effort expended by the attorney in the litigation, including the nature, extent, and
quality of the services rendered,']

[7]
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[M.(l}{e}(ii} Results achieved and benefits confe~d upon the class,1
2

[M.(l}{e}(iii} The magnitude, complexity, and uniqueness ofthe litigation;]

3

[M.(J}{e}(iv} The contingent nature ofsuccess; andj

4

[M.(l}{e}(v} Appropriate criteria in OR 2-106 ofthe Oregon Code ofProfessional ResponsibiUty.]

5

[M.(2} Before a hearing under section C. ofthis rule or at any other time the court directs, the representative

J

6

parties and the attorney for the representative parties ~hallfile with the court, jointly or separately:]

7

[M.(2Xa} A statement showing any amount paid or promised them by any person for the services rendered

S

or to be rendered in connection with the action or for the costs and expenses ofthe litigation and the source ofall

9

oftheamounts;]

10

11

[M.(2}(b} A copy ofany written agreement, or a summary of any (Jral agreement, between the representative
parties and their attomey conceming financial allangement or fees; andj

12

[M.(2}(c} A copy of any written agreement, or a summary of any oral agreement, by the representative

13

parties or the attomey to share these amounts with any person other than a member, regular associate, or an

14

attomey regularly of counsel with the law firm of the representative parties' attorney. This statement shall be

15

supplementedpromptly if additional an-angements are made.]

16

[.N. Statute of Limitations. The statute of limitations is tolled for all class members upon the

17

commencement of an action asserting a class action. The statute of limitations resumes running against a

18

member ofa class:]

19

[.N. (1) Upon filing ofan election ofexclusion by such class member,1

20

[N.(2} Upon entry of an order of certification, or of an amendment thereof, eliminating the class member

21

22
23

from the class,1
[N.(3} Except as to representative parties, upon entry of an order under section C. of this rule refusing to
certify the class as a class action; and)

24

[.N. (4) Upon dismissal ofthe action without an adjudication on the merits.]

25

SECrION 2. If House Bill _ _ _ (1981) (LC 1761-1) becomes law, section 1, chapter _ __, Oregon

26

Laws 1981 (Enrolled House Bill _ _ _ (LC 1761-1)), is repealed.

27

SECrION 3. Sections 1 and 2 of this Act first become operative on January 1, 1982.

28

SECrION 4. This Act being necessary for the immediate preservation of the public peace, health and

29

safety. an emergency is declared to exist, and this Act takes effect on its passage.

OREGON LEGISLATIVE ASSEMBLY--1981 Regular Session

House Bill 5070
Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession filed (at the request of Executive Department)

SUMMARY
The· following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduced .

Appropriates $91,369 from the General Fund to the Council on Court Procedures for biennial expenses.
Declares emergency. Effective July I, 1981.
A BILL FOR AN ACT

2
3
4

5
6
7
8

Relating to the financial administration of the Council on Court Procedures; appropriating money; and
decla:ring an emergency.
Be It Enacted by the People of the State of Oregon:

SECTION 1. The.re is appropriated to the Council on Court Procedures, for the biennium beginning July I,

1981, out of the General Fund, the amount of $91,369.
SECTION 2. This Act being necessary for the immediate preservation of the public peace, health and

safety, an emergency is declared to exist, and this Act takes effect July I, 1981.

Note:

For budget, see 1981-83 Biennial Budget, Page I-8.

NOTE:

Matter in bold face in an amended section is new; matter [italic and brarketedl is existing law to be omitted;
complete new sections begin with SEC110N.

OREGON LAWS 1981

Chap.614
CHAPTER614
AN ACT

Approved by the Governor July 29, 1981

Filed in the office of Secretary of State July 29, 1981
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Relating to the financial administration of the Psychiatric Security Review Board; appropriating
money; and declaring an emergency.
Be It Enacted by the People of the State of
Oregon:

CHAPTER617

AN ACT

Relating to the Legislative Assembly; creating new
provisions; amending ORS 171.072, 171.127,
171.130, 171.245, 171.256, 171.270, 171.410,
171,415, 173.152, 173.170, 173.180, 173.250 and
236.310; and repealing ORS 171.046, 171.050,
171.135, 171.140, 171.205, 171.211, 171.215,
171.225, 171.236, 171.625 and 173.150.
Be It EnMtcd by the People of the State of
Oregon:

SECTION 1. There is appropriated to the Psychiatric Security Review Board, for the biennium beginning July 1, 1981, out of the General Fund, the
amount of $228,681.
SECTION 2. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and this
Act takes effect July 1, 1981.

SECTION 1. Any person who receives a certificate of election as a member of the Legislative Assembly is at liberty to resign the office, though the person
may not have entered upon the execution of its duties
or taken the requisite oath of office.

Approved by the Governor July 29, 1981
Filed in the office of Secretary of State July 29, 1981

CHAPTER516
AN ACT

SECTION 2. ORS 171.050 is repealed and section

[HB60681

3 of this Act is enacted in lieu thereof.

Relating to the financial administration of the Legislative Revenue Officer; appropriating -money; and
declaring an emergency.
Be It Enacted by the People of the State of
Oregon:

SECTION 3. (1) When any vacancy occurs in the
Legislative Assembly due to death or recall or by
reason of resignation filed in writing with the Secretary of State or a person is declared disqualified by
the house to which the person was elect.ed, the vacancy shall be filled by the voters of the affected legislative district at the next general election unless:
(a) The vacancy ocet•rs during any session of the
Legislative Assembly;
(b) A general election will not be held within 90
days after the date the vacancy occurs; or
(c) A general election will be so heldi but a special
session of the Legislative Assembly wil be convened
before a person is elected at the general election to fill
the vacancy and assumes the duties of the office.
(2) If the vacancy occurs at a time described in
subsection (1) of this section, the vacancy shall be
filled by appaintment of a person qualified to hold the
office who 1s an elector of the legislative district by
the county court.a or boards of county commissioners
of the affected counties pursuant to ORS 171.060 to
171.064. The appointment shall be made from a list of
five nominees furnished by the Secretary of State
pursuant to ORS 171.060 (1). The vacancy must be
filled by appointment within 30 days after its occurrence or not later than the time set for the convening
of the special session described in paragraph (c) of
subsection (1) of this section when that is the basis for
filling the vacancy. .
(3) If the appointing authority required by this
section to fill the vacancy does not do so within the
time allowed, the Governor shall fill the vacancy by
appointment.

SECTION 1. Thr.ire is appropriated to the Legislative Revenue Officer, for the biennium beginning
July 1, 1981, out of the General Fund, the amount of
$615,771.
SECTION 2. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and this
Act takes effect July 1, 1981.
Approved by the Governor July 29, 1981
Filed in the office of Secretary of State July 29, 1981

CHAPTER516
ANACT

(HB8170 J

[ HB 60701

Relating to the financial administration of the Council on Court Procedures; appropriating money; and
declaring an emergency.
Be It Enacted by the People of the State of
Oregon:
SECTION 1. There is appropriated to the Council
on Court Procedures, for the biennium beginning July
1, 1981, out of the General Fund, the amount of
$68,745.

SECTION 2. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and this
Act takes effect July 1, 1981.

SECTION 4. ORS 171.135 and 171.140 are repealed and section 5 of this Act is enacted in lieu
thereof.
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A-Engrossed

Senate Bill 85
Ordered by the Senate May 5
(Including Amendments by Senate May 5)
PRINTED PURSUANT TO ORS 171. 130 by order of the President of the Senate in conformance with presession filing rules,
indicating neither advocacy nor opposition on the part of the President (at the request of Oregon State Bar Association)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure.

Permits court to allow jurors to separate while jury is deliberating.
A BILL FOR AN ACT

2

Relating to juries; amending ORCP 59 C .

3

Be It Enacted by the People of the State of Oregon:

4

Section I. ORCP 59 C. is amended to read:

5

C. Deliberation.

6

C.(1) Exhibits. Upon retiring for deliberation the jury may take with them all exhibits received in evidence,

7
8
9
10
11
12
13

except depositions.
C.(2) Written statement of issues. Pleadings shall not go to the jury room. The court may, in its discretion,
submit to the jury an impartial written statement summarizing the issues to be decided by the jury.
C.(3) Copies of doct1ments. Copies may be substituted for any parts of public records or private
documents as ought not, in the opinion of the court, to be taken froin the person having them in possession.
C.(4) Notes. Jurors may take notes of the testimony or other proceeding on the triaJ and may take such
notes into the jury room.

14

C.(5) Custody of and communications with jury. After hearing the -charge and submission of the cause to

15

them, the jury shaJI retire for deliberation. When they retire, they must be kept together in som~ convenient

16

place, under the charge of an officer, until they agree upon their verdict or are allowed by the court to separate

17

or are discharged by the court. Unless by order of the court, the officer must not suffer any communication to

18

be made to them, or make any personally, except to ask them if they are agreed upon a verdict, and the officer

19

must not, before their verdict is rendered, communicate to any person the state of their deliberations, or the

20

verdict agreed upon. Before any officer takes charge of a jury, this subsection shall be read to the officer who

21

shall be then sworn to follow its provisions to the utmost of such officer's ability.

22

C.(6) Separation during deliberation. The court in its discretion may allow the jury to separate for the evening

23

during its deliberation when the court is of the opinion that the deliberative process will not be adversely affected.

24

lo such cases the co~rt will give the jury appropriate cautionary instruction.

NOTE:

Matter in bold face in an amended section is new; matter [italic and bracketedJ is existing law to be omitted;
complete new sections begin with SECTION.
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[2)

C.[(6)J (7) Juror's use of private knowledge or i¢ormation. A juror shall not communicate any private

2

knowledge or information that the juror may have of the matter in controversy to other jurors, except when

3

called as a witness, nor shall the juror be governed by the same in giving his or her verdict.
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SECTION 9. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and this
Act takes effect on its passage.

Approved by the Governor August 1B, 1981
Filed in the office of Secretary of Stntc August 20, 1981

CHAPTER663
AN ACT

Appro, ed by the Governor August 18, 1981
Filed in the office of Secretary of State August 20, 1981

CHAPTER662
AN ACT

Chap. 663

I SB 189 I

Relating to teacher certification; amending ORS
342.123, 342.126, 342.127, 342.173 and 342.400;
and declaring an emergency.
Be It Enacted by the People of the State of
Oregon:

[ SB85]

Relating to juries; amending ORCP 59 C.
Be It Enacted by the People of the State of
Oregon:

Section 1. ORS 342.123 is amended to read:
342.123. (1) In addition to and not in lieu of any
other law or rule or standard established by the
Teacher Standards and Practices Commission, the
commission shall require [that after September 1,
1978,] an applicant for a teaching certificate or any
renewal thereof demonstrate knowledge of Title VI of
the Civil Rights Act of 1964, Title IX of the Education
Amendments of 1972, and federal statutes pertaining
thereto, as well as state statutes prohibiting discrimination.
(2) An apr,licant shall be required to demonstrate knowledge of federal and state statutes
prohibiting discrimination required by subsection (1) of this section only once.

Section 1. ORCP 59 C. is amended to read:
C. Deliberation.
C.(1) Exhibits. Upon retiring for deliberation the
jury may take with them all exhibits received in evidence, except depositions.
C.(2) Written statement of issues. Pleadings shall
not go to the jury room. The court may, in its discretion, submit to the jury an impartial written statement swnmarizing the issues to be decided by the
jury.
C.(3) Copies of documents. Copies may be substituted for any parts of public records or private documents as ought not, in the opinion of the court, to be
taken from the person having them in possession.
C.(4) Notes. Jurors may take notes of the testimony or other proceeding on the trial and may take such
notes into the jury room.
C.(5) Custody of and communications with jury.
After hearing the charge and submission of the
cause to them, the jury shall retire for deliberation.
When they retire, they must be kept together in some
convenient place, under the charge of an officer, until
they agree upon their verdict or are allowed by the
court to sep1,.rate or are discharged by the court.
Unless by order of the court, the officer must not
suffer any communication to be made to them, or
make any persona1Jy, except to ask them if they are
agreed upon a verdict, and the officer must not, before
their verdict is rendered, communicate to any person
the state of their deliberations, or the verdict agreed
upon. Before any officer takes charge of a jury, this
subsection shall be read to the officer who shall be
then sworn to follow its provisions to the utmost of
such officer's ability.
C.(6) Separation during deliberation. The
court in its discretion may allow the jury to separate for the evening during its deliberation when
the court is of the opinion that the deliberative
process will not be adversely affected. In such
cases the court will give the jury appropriate
cautionary instruction.
C .[(6)] (7) Juror's use of private knowledge or
information. A juror shall not communicate any private knowledge or information that the juror may
have of the matter in controversy to other jurors,
except when called as a witness, nor shall the juror be
governed by the same in giving his or her verdict.

Section 2. ORS 342.125 is amended to read:
342.125. (1) Teaching certificates shall be issued
and renewed by the Teacher Standards and Practices
Commission by the authority of the State of Oregon,
subject to ORS 342.120 and 342.125 to 342.173 and
the rules of the commission.
(2) Teaching certificates shall be of the following
tYJ)es:

(a) Basic teaching certificate.
(b) Standard teaching certificate.
(c) Administrative certificate.
(d) Restricted teaching certificate.
(e) Such other certificates as the Teacher Standards and Practices Commission, by rule, may establish under ORS 342.135 (4).
(3) Notwithstanding subsection (2) of this
section and ORS 342.135, a teacher shall be
granted a subject matter indorsemcnt if the
teacher held a basic certificate and a subject
matter indorsement on or before January 1, 1981.
(4) A hold~·:· of the basic teaching certificate
with an indo;·,., ,:·ment in art, educational media,
foreign language, health, home economics, industrial arts, music, physical education and reading
may rE.:new the initial baaic certificate by verification of successful teaching experience in kcepint: with Teacher Standards and Practices Commission rules and without the requirement of
additional educational preparation.
(5) Subsections (3) and (4) of this section apply
to certificates for grades preprimary through
eight and shall include grade nine if the teacher
is teaching in a middle school or a junior high
school.
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Senate Bill 228
PRINTED PURSUANT TO ORS 171. 130 by order of the President of the Senate in conformance with presession filing rules,
indicating neither advocacy nor opposition on the part of the President (at the request of Adult and Family Services
Division, Department of Human Re~ources)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to

consideration by the Legislative Assembly. It is an editor's brief statement of the essential featwes of the measure as

.

introduced.

Authorizes Department of Human Resources to send support payment without waiting for obligor's check
to clear.
A Bll,L FOR AN ACT

2

Relating to support payments; amending ORS 23. 765.

3

Be It Enacted by the People of the State of Oregon:

4

5

Section I. ORS 23.765, as amended by section I, chapter 20, Oregon Laws 1980, is further amended to
read:

6

23.765. (1) (a) Subject to ORS 23.767, after January I, 1976, when any court decrees, orders or modifies

7

any preexisting order for support of any person under ORS chapter 107, 108, 109, 110 or 419, the obligor shall

8

make payment thereof to the Department of Human Resources which shall transmit the payment to the obligee

9

except that when the obligee is receiving general or public assis~ce, as defined by ORS 411.010, or care,

10

support or services purst1ant to ORS 418.015, the Department of Human Resources shall, except for amounts

11

required by federal law or regulation to be paid to the obligee, retain either all of the support money or the

12

amount equal to the general or public assistance or care, support or services being pajd, whichever is less.

13

(b) [Except as provided in this paragraph, the department shall not transmit any payment to an obligee until

14

and unless the check or other instrument tendered by the obligor has cleared or has been paid. For a three-month

15

period beginning on January 1, 1.976,] The department may immediately transmit payments received from any

16

obligor who has not previously tendered any payment by a check or instrument which was not paid or was

17

dishonored, to the obligee, without waiting for payment or clearance of the check or instrument received. [11,e

18

department shall no later than March 15, 1.976, report its collection experience for such checks and instruments

19

to the Emergency Board, which may then or at a later time authoriz,e continuation of the practice, subject to any

20

conditions which it may then or later impose, until adjournment of the next succeeding legislative session or until

21

the authorization is tenninated.]

22

, (2) The decree or order shall contain the home address and Social Security number of the obligee and the

23

home, business address and Social Security number of the obligor. Each person shall inform the court and the

24

Department of Human Resources in writing of any change in home or business address within 10 days after

25

such change. The Department of Human Resources may also require of the parties any additional information

26

which is authorized by law and is necessary for the operation of support enforcement and collection activities.

NO'IE:
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[2]

(3) Notwithstanding the provisions of subsection (I) of this section. the Department of Human Resources
2

shall withhold from every nonpublic assistance support payment it receives pursuant to chapter 458, Oregon

3

Laws 1975, a fee not to exceed $1 to reimburse the department for the cost of processing.

4

(4) When a support payment is delinquent, the Department of Human Resources or the clerk of the court

5

out of which the order is issued. whichever is appropriate, shall promptly send notice to the defaulting party of

6

the amount due. If payment is not made to the Department of Human Resources or the clerk of the court out of

7

which the order is issued, whichever is appropriate. within 10 days after the notice is sent, the Department of

8

Human Resources or the clerk of the court out of which the order is issued, whichever is appropriate, shall

9

send to the Support Enforcement Division of the Department of Justice or to the district attorney, whichever is

IO

appropriate, a copy "of the statement of the delinquent amount. Upon receipt of a COJ:>Y of the statement of the

11

delinquent amount, the district attorney or the Support Enforcement Division may, in the discretion of the

12

district attorney or the division, institute contempt proceedings under ORS 33.010 to 33.150 or other

13

enforcement action against the person ordei:ed to pay the money, or, when requested by the obligee, shall

14

institute such proceedings. A statement of the amount due may be used in lieu of the affidavit required under

15

ORS 33.040.

16

(5) (a) In addition to support enforcement service fees established under subsection (3) of this section, a

17

support enforcement service fee of $10 may automatically be imposed upon the obligor in any case in which the

18

Department of Human Resources does not receive payment from the defaulting obligor before the department

19

sends a copy of the statement of the delinquent amount to the Support Enfor~ment Division or the district

20

attorney pursuant to subsection (4) of this section, 10 days after the notice required by subsection (4) of this

21

section is sent to the obligor. The notice sent pursuant to subsection (4) of this section shall inform the obligor

22

that such fee will automatically be imposed upon failure to pay in accordance with the notice.

23
24

(b) Any $10 support enforcement service fee imposed pursuant to this section shall when collected be paid

over to the Support Enforcement Division or t~e district attorney, .whichever is appropriate.

25

(6) Whether or not any payments by an obligor are delinquent, paY,ment of any money by an obligor direct

26

to an obligee or on behalf of an obligee to a person other then the Department of Human Resources or the clerk

27

of the court out of which the order is issued, whichever is appropriate, shall not be credited against his support

28

obligation.

29

(7) Subject to ORS 23. 767, this section, to the extent it imposes any duty or function upon the Department

30

of Human Resources, shall be deemed to supersede any provisions of OR$ chapters 107, 108, 109, I IO and 419

31

which would otherwise impose the same duties or functions upon the county clerk.

32

(8) Before enforcing collection of the additional fee provided in paragraph (a) of subsection (5) of this

33

section, the court out of which the order to pay support was issued may by rule provide to the obligor such

34

hearing as it deems appropriate to meet the requirements of due process provided such hearing is requested by

35

prompt application of the obligor.

.
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(4) When a support payment is delinquent, the
Department of Human Resources or the clerk of the
court out of which the order is issued, whichever is
appropriate, shall promptly send notice to the defaulting party of the amount due. If payment is not made
to the Department of Human Resources or the clerk of
the court out of which the order is issued, whichever
is appropriate, within 10 days after the notice is sent,
the Department of Human Resources or the cle1·k of
the court out of which the order is issued, whichever
is appropriate, shall send to the Sl!pport Enforc~mt:nt
Division of the Department of Justice or to the distract
attorney, whichever is appropriate, a copy of the
statement of the delinquent amount. Upon receipt of
a copy of th~ statement of the delinquent amount, the
district attorney or the Support Enforcement Division
may, in ti ·e discretion of the distri~t attorney or the
division, '.nstitute contempt proceedings under ORS
33.010 to 33.150 or other enforcement action against
the person ordered to pay the money, or, when requested by the obligee, shall institute such proceedings. A statement of the amount due may be used in
lieu of the affidavit required under ORS 33.040.
(5) (a) In addition to support enforcement service
fees established under subsection (3) of this section, a
support enforcement service fee of $10 may automatically be imposed upon the obligor in any case in which
the Department of Human Resources does not receive
payment from the defaulting obligor before the department sends a copy of the statement of the delinquent amount to the Support Enforceme~t Division ~r
the district attorney pursuant to subsection (4) of thatJ
section, 10 days after the notice required by subsection (4) of this section is sent to the obligor. The notice
sent pursuant to subsection (4) of this section shall
inform the obligor that such fee will automatically be
imposed upon failure to pay in accordance with the
notice.
(b) Any $10 support enforcement service fee imposed pursuant to this section shall wher_i ~o~lected be
paid over to the Support Enforcement D1vis1on or the
district attorney, whichever is appropriate.
(6) Whether or not any payments by an obligor
are delinquent, payment of any money by an obligor
direct to an obligee or on behalf of an obligee to a
person other than the Department of !Juman Resources or the clerk of the court out of which the order
is issued, whichever is appropriate, shall not be credited against [h,s) the support obligation of the obligor.
(7) Subject to ORS 23.767, this section, to the
extent it imposes any duty or function upon the Department of Human Resources, shall be deemed to
supersede any provisions of ORS chapters 107, 108,
109, 110 and 419 which would otherwise impose the
same duties or functions upon the county clerk.
(8) Before enforcing collection of the additional
fee provided in paragraph (a) of subsection (5) of this
section the court out of which the order to pay support w~ issued may by rule provide to the obligor
r1uch hearing as it deems appr~priate to mee~ t~o
requirements of due process provided such hearing 1s
requested by prompt application of the obligor.

Approved by the Governor June 10, 1981
Filed in the office of Secretary of Stntc June 10, 1981

CHAPl'ER 168
AN ACT

Chap. 168

[S8228)

Relating to support payments; amending ORS 23. 765.
Be It Enacted by the People of the State of
Oregon:
Section 1. ORS 23. 765, as amended by section 1,
chapter 20, Oregon Laws 1980, is further amended to
read:
23.765. (1) (a) Subject to ORS 23.767, after January 1, 1976, when any court decrees, orders or modifies any preexisting order for support of any person
under ORS chapter 107, 108, 109, 110 or 419, the
obligor shall make payment thereof to the Department of Human Resources which shall transmit the
payment to the obligee except that when the obligee is
receiving general or public assistance, as defined by
ORS 411.010, or care, support or set-vices pursuant to
ORS 418.015, the Department of Human Resources
shall, except for amounts required by federal law or
regulation to be paid to the obligee, retain either all of
the support money or the amount equal to ~e gen~ral
or p~blic assistance or care, support or services bemg
raid, wiiichever is less.
(b) [bxcept as provided in this paragraph, the
department shall not transmit any paym_ent to an
obUgee until and unless the check or other znstrument
tendered by the obligor has cleared or has been paid.
For a three-month period beginning on January 1,
1976,) The department may immediately transmit

payments received from any obligor who has not previously tendered any payment by a check or instrument which was not paid or was dishonored, to the
obligee, without waiting for payment or clearance of
the check or instrument received. [ The department

shall no later than March 15, 1976, report its collection experience for such checks and instruments to the
Emergency Board, which may then or at a later ll'me
authon'ze continuation of the practice, subject to any
conditions which it may then or later impose, until
adjournment of the next succeeding legislative session
or until the authorization is tenninated.J
(2) The decree or order shall contain the home
address and Social Security number of the obligee and
the home business address and Social Security number of th~ obligor. Each person shall inform the court
and the Department of Human Resources in writing
of any change in home or business address within 10
days after such change. The Department of Human
Resources may also require of the parties any additional information which is authorized by t \W and is
necessary for the operation of support enlorcement
and collection activities.
(3) Notwithstanding the provisions of subsection
(1) of this section, the Department of Human Resources shall withhold from every nonpublic assistance support payment it receives pursuant to chap_ter
458 Oregon Laws 1975, a fee not to exceed $1 to re1mbur~e the depart.ment for the cost of processing.

Approved by the Governor June 10, 1981
Filed in the office of Secretary of State Juno 10, 1981
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Senate Bill 231
PRINTED PURSUANT TO ORS 171. 130 by order of the President of the Senate in conformance with presession filing rules,
indicating neither advocacy nor opposition on the part of the President (at the request of Adult and Family Services
Division, Department of Human Resources)
SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
Introduced.

Makes judgments for support payment arrearages which appear on records of Support Services Unit,
Department of Human Resources, a lien on all real property owned by defendant in state.
A Bll,L FOR AN ACT

2

Relating to records of judgment and payment as liens; amending ORS 18.350.

3

Be It Enacted by the People of the State of Oregon:

4

Section 1. ORS 18.350 is amended to read:

5

18.350. (1) )i:xcept as provided in subsection (2) of this section, from the time of docketing an original or

6

renewed judgment or the transcript thereof, as provided in ORS 18.320, such judgment shall be a lien upon all

7

the real property of the defendant within the county or counties where the same is docketed, or which he may

8

afterwards acquire therein, during the time prescribed in ORS 18.360.

9

(2) In addition to the provisions of subsection (1) of this section, judgments for arrearages on support orders

10

entered under ORS chapter 107, 108, 109, 110 or 419 which appear on the records of the Support Services Unit of

11

the Department of Human Resources shall be a lien upon all the real property of the defendant or any which the

12

defendant may later acquire in any county within this state whether or not it is docketed in a county other than the

13

county in which the judgment was entered.

14

[(2)1 (3) When an appeal is taken from any judgment and an undertaking on appeal is filed, with a surety

15

corporation licensed to do business in Oregon as surety on such undertaking, to the effect that if the judgment

J6

or any part thereof shall be affirmed the appellant will satisfy it so far as affirmed, the lien of the judgment shall

17

cease and be annulled upon the expiration of the time allowed to except to the surety in the undertaking or upon

18

the justification thereof, if excepted to, and that fact shall be noted upon the judgment lien docket over the

19

signature of the officer having custody of such docket.

20
21

[(3)1 (4) When the lien of a judgment ceases in the county in which the judgment was originally entered, it

shall cease in every county in which a transcript thereof has been filed.

NOTE:

Matter in bold face in an amended section is new; matter [italic and bracketedj is existing law to be omitted;
complete new sections begin with SECTION.
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Senate Bill 339
Sponsored by Senators WYERS, BROWN, Representatives CHERRY, KAFOURY, KATZ, MASON, RYLES,
SPRINGER, Senators FADELEY, HALLOCK, HARTUNG, KULONGOSKI, MEEKER, Representatives
BURROWS, HENDRIKSEN (at the request of Association of Oregon Legal Aid Programs)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor' s brief statement of the essential features of the measure as
introduced.

Increases court fees to pay costs of nonprofit Jegal aid programs serving poor without charge. Increases
fee in circuit court from $5 to $12.50. Increases fee in district court form $1 to $3.50. Requires Oregon State
Bar to report on legal aid to legislature in 1983. Deletes July l. 1983 end of court fees for legal aid.
Declares emergency, effective Ju]y 1, 1981.

A BILL FOR AN ACT

2
3
4

Relating to Jegal aid; amending sections 1, 2 and 4, chapter 112, Oregon Laws 1977; repealing section 5, chapter
112, Oregon Laws 1977; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

5

Section I. Section 1, chapter 112, Oregon Laws 1977, is amended to read:

6

Sec. 1. In all counties wherein legal representation is provided for the poor without fee by a nonprofit legal

7

aid program organized under the auspices of the Oregon State Bar, the county bar association or the Legal

8

Services Corporation Act (Public Law 93-355 or successor legislation), there shall be collected by the [county]

9

clerk of the circuit court from the plaintiff or other moving party in each civil suit, action or proceeding in the

JO

circuit court at the time of filing [oj] the first paper therein, in addition to all other fees collected and in the

11

same manner, the sum of [$.5] $12.50 to assist in defraying the operative costs of such legal aid program.

12

Section 2. Section 2, chapter 112, Oregon Laws 1977, is amended to read:

13

Sec. 2. In all counties where a district court is maintained, and in which fees are collected pursuant to

14

section 1, chapter 112, Oregon Laws 1977, [of this Act] by the clerk of the circuit court in civil cases to defray

15

the costs of a nonprofit legal aid program organized under the auspices of the Oregon State Bar, the county [or

16

state] bar association or the Legal Services Corporation Act or successor legislation, the clerk of the district

17

court shall collect from the plaintiff or other moving party in each civil suit, action or proceeding f.filea1 in the

18

district court at the time of filing the first paper therein, in addition to all other fees collected and in the same

19

manner, the sum of [$1] $3.50 to assist in defraying the operative costs of such legal aid program.

20

Section 3. Section 4 , chapter 112, Oregon Laws 1977, is amended to read:

21

Sec. 4. The Oregon State Bar shall report to the [Sixtieth] Sixty-second Legislative Assembly, 1983 regular

22

session, on the status of legal aid in the State of Oregon.

23

SECTION 4. Section 5, chapter 112, Oregon Laws 1977, is repealed.

24

SECTION 5. This Act being necessary for the immediate preservation of the public peace, health and

25

safety, an emergency is declared to exist, and this Act takes effectJuly 1, 1981.

NOTE:
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Section 3. ORS 342.127 is amended to read:
342.127. (1) The Teacher Standards and Practices
Commission shall establish and the commission shall
collect:
(a) A fee not to exceed $25 for evaluation of the
initial application for each teaching certificate for
which application is made. If the applicant is eligible
for the teaching certificate for which [he applies,]
applicaiion is made and the certificate is issued
within 90 days of original application, the commission shall issue the certificate without additional
charge.
(b) A 'iee not to exceed $25 for the renewal of each
teaching certificate and a fee not to exceed [$6] $10
for each duplicate teaching certificate.
(2) Fee rates established under subsection (1) of
this section shall cover, but not exceed, the full cost of
certification activity incurred by the commission
during any bienrJum.
(3) In addition to the fee required by subsection
(1) of this section for the issuance [or renewa/J of a
teaching certificate, the Teacher Standards and Practices Commission shall collect a fee [of $3 for each
such issuance or renewal. However, the commission
shall not collect more than $3 at one time from any
teacher or administrator regardless of the number of
certificates held by the teacher or administrator.] not
to exceed $100 for the evaluation of applicants
requesting certification based upon completion
of other than an Oregon approved teacher education program.
(4) In addition to the fees required by subsection (1) of this section, the Teacher Standards
and Practices Commission shall collect a late
application fee not to exceed $10 per month up to
a maximum of $50 for applicants who fail to
make timely application for renewal of their
certificate. The actual amount of the fee shall be
determined in accordance with rules of the
Teacher Standards and Practices Commission.
(5) In spite of the expiration date posted on
the certificate, the certificate shall continue to be
valid for purposes of ORS 342.173 and 342.505 (2)
for an additional 120 days. However, the district
may require a statement from the applicant indicating that the applicant has completed the requirements for certificate renewal.
Section 4. ORS 842.173 is amended to read:
342.173. (1) Any school district or education service district which employs as a teacher, school nurse,
as defined in ORS 678.505, or administrator any person not properly certificated and assigned in accordance with the terms specified by the person's certificate shall forfeit in state basic school support funds
due the district an amount determined by the Teacher
Standards and Practices Commission to not exceed
the amount of the salary paid to the person for the
time during which the person is employed. The forfeiture shall be effective unless such assignments are
made with justification satisfactory to the Teacher
Standards and Practices Commission.
(2) No school district shall be required under
subsection (1) of this section to forfeit basic school

su:,port funds due the district solely for the reason
that the certificate has lapsed during the time of
employment with the district if the holder had at the
time the certificate expired all the qualifications
necessary to renew the certificate and application is
made within 30 days after the district determines
that the certificate has expired.
(3) Notwithstanding subsections (1) and (2) of
this section, a school district employing noncertificated staff members in positions requiring certificated personnel during the time of a labor
dispute shall forfeit in basic school support an
amount equal to the daily salary rate multiplied
by the number of teaching days for each noncertificated teaching employe during the entire labor dispute.
Section 5. ORS 342.400 is amended to read:
342.400. [ The cqmmission shall perform duties

required under ORS 342.120 to 342.200. In carrying
out its duties, the commission may enter into contracts
with other states under the Interstate Certification
Project.] (1) The commission shall not issue certificates to out-of-state applicants unless they meet
the requirements necessary for in-state applicants unless it is established by the commission
that the position or positions to be filled are in a
geographic or subject matter area in which there
are an insufficient number of in-state applicants.
(2) In situations described in subsection (1) of
this section, the Teacher Standards and Practices Commission shall establish emergency rules
providing for equal treatment for graduates of
approved Oregon colleges and universities.
(8) Teachers provided certificates under this
section shall be required to meet all standards
required of Oregon teachers, including the requirements of ORS 342.123, not later than three
years following the date of initial granting of the
certificate.

SECTION 8. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and
sections 1 to 4 of this Act take effect August 15, 1981,
and section 5 of this Act takes effect October 15, 1981.
Approved by the Governor August 18, 1981
Filed in the office o( Secretary of State August 20, 1981

CHAPTER864
AN ACT
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Relating to legal aid; creating new provisions; amending sections 1, 2 and 4, chapter 112, Oregon Laws
1977; repealing section 5, chapter 112, Oregon
Laws 1977; prescribing an effective date; and
declaring an emergency.
Be It Enacted by the People of the State of
Oregon:
Section 1. Section 1, chapter 112, Oregon Laws
1977, is amended to read:
844
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SECTION 6. The amendments to sections 1 and
2, chapter 112, Oregon Laws 1977, by sections 1 and 2
of this Act are repealed on July 1, 1983.

Sec. 1. In all counties wherein legal representation is provided for the poor without fee by a nonprofit
legal aid program organi7.ed under the a'!-9~ices of the
Oregon State Bar, the county bar asSOC1atlon or the
Legal Services Corporation Act (Public Law 93-355 or
successor legislation), there shall be collected by the
[countyJ clerk of the circuit court from the plaintiff
or other moving party in each civil suit, action or
proceeding in the circuit court at the time of filing [ojJ
the first paper therein, in addition to all other fees
collected and in the same manner, the sum of [$5]
$7.50 to assist in defraying the operative costs of such
legal aid program.

SECTION 6. This Act being necessary for the
immediate preservation of the public peace, health
and safety, an emergency is declared to exist, and this
A.:t takes effect on its passage.
_
Approved by the Governor August 18, 1981
Filed in the office of Secretary of State August 20, 1981
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Section 2. Section 2, chapter 112, Oregon Laws
1977, is amended to read:
Sec. 2. In all counties where a district court is
maintained, and in which fees are collected pursuant
to section 1, chapter 112, Oregon Laws 1977, [of
this Act] by the clerk of the circuit court in civil cases
to defray the costs of a nonprofit legal aid program
organized under the auspices of the Oregon State
Bar, the county [or state] bar association or the Legal
Services Corporation Act or successor legislation, the
clerk of the district court shall collect from the plaintiff or other moving party in each civil suit, action or
proceeding [filedJ in the district court at the time of
filing the first paper therein, in addition to all other
fees collected and in the same manner, the sum of [$1)
$3 to assist in defraying the operative costs of such
legal aid program.
Section 3. Section 4, chapter 112, Oregon Laws
1977, is amended to read:
Sec. 4. The Oregon State Bar shall report to the
[Si:c#eth] Sixty-second Legislative Assembly, 1983
regular session, on the status of legal aid in the
State of Oregon.
SECTION 3a. (1) The Commission on the Judicial Branch, created by chapter 611, Oregon Laws
1979, shall study the provision of legal services to the
poor in civil suits, actions and proceedings in this
state, including but not limited to existing legal aid
programs. The commission shall survey the organization, activities, budget procedure and varioUB sources
of fiscal support of each nonprofit legal aid program
that is the recipient of a fee under section 1 or 2,
chapter 112, Oregon Laws 1977.
(2) The commission shall report to the Sixtysecond Legislative Assembly, 1983 regular session,
the conclusions the commission draws from its study
and its recommendations for statutory, fiscal and
administrative changt!s in regard to legal services to
the poor.
(3) Each legal aid program operating in this state
shall make available to the commission such information, not violative of attorney-client confidentiality,
as the commission considers nec..•3sary to carry out
this section.

AN ACT

1S861 I

Relating to the practice of occupational therapy;
amending section 20, chapter 858, Oregon Laws
1977.
Be It Enacted by the People of the State of
Oregon:
Section 1. Section 20, chapter 858, Oregon Laws
1977, is amended to read:
Sec. 20. (1) There is appropriated to the Occupational Therapy Licensing Board, for the biennium
beginning July 1, 1977, out of the General Fund, the
sum of $11,676.
(2) When the board determines that moneys in
sufficient amount are available from revenues received pursuant to [this Act] chapter 858, Oregon
Laws 1977, but in no event later then June 30, [19811
1982, the board shall reimburse the General Fund
without interest, in an amount equal to the amount
appropriated from the General Fund as provided in
subsection (1) of this section. The moneys used to
reimburse the General Fund under this subsection
shall not be considered as a budget item on which a
limitation is otherwise fixed by Jaw, but shall be in
addition to any specific biennial appropriation or
amount authorized to be expended from continuously
appropriated moneys for any biennial period.
Approved by the Governor August 18, 1981
Filed in the office of Secretary 0£ St.ate August 20, 1981

CHAPTER666
AN ACT

[ S8643 ]

Relating to controJJed substances; creating new provisions; amending ORS 475.005, 475.035, 475.055,
475.095, 475.135, 475.145, 475.185, 475.225 and
689.625; repealing OP.S 475.016, 475.025,
475.075, 475.085 and 475.205; and declaring an
emergency.
Be It Enacted by the People of the State of
Oregon:
Section 1. ORS 475.005 is amended to read:
476.005. As used in ORS 476.005 to 475.285 and
475.992 to 475.995, unless the context requires other·
wise:
(1) "Abuse" means the repetitive excessive use of
a drug short of dependence, without legal or medical

SECTION 4. Section 5, chapter 112, Oregon
Laws 1977, is repealed.
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Senate Bill 527
Sponsored by COMMITrEE ON JUSTICE (at the request of Oregon Bankers Association)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
· consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduc:ed.

Establishes procedures for issuance of writ of garnishment' and form of writ. Provides that writ shall be
valid for 60 days after issuance.
Provides that garnishment shall occur upon issuance of writ to garnishee. Provides for manner of delivery
of writ, and specifies persons to whom writs to be delivered. Limits liability of garnishee for examination of
and answer to writ.
Describes property which is subject to, and which may be taken by, garnishment.
Provides for mailing or delivery of a copy of the writ of garnishment, notice of exemptions and claim form
to defendant following delivery of writ to garnishee·. Prescribes form of notice ·o f exemptions and claim form.
Establishes procedures for garnishee in responding to writ. Establishes procedures for disposition of
property turned over by garnishee pursuant to writ.
Establishes liability of garnishee for failure to answer writ or turn over property. Provides for discharge of
garnishee upon delivery of property. Provides for proceeding against garnishee who fails to answer writ or tum
over property. Requires clerk of court which issued writ to issue release upon plaintiff's request.
·
Deletes requirement that any legal process served on garnishee must indicate whether specified provisions
apply, and that a copy of such provisions must be made part of any legal process served on garnishee.
Provides that personal property in possession, custody or control of third person shall be attached as
provided in this Act.
Requires .that upon attachment of defendant's property, a copy of writ and notice of exemptions shall be
mailed or delivered to defendant.
Provides that following levy by sheriff, a copy of writ and notice of exemptions shall be mailed or
delivered to defendant.
Takes effect January 1, 1982.
A BILL FOR AN ACT
2

Relating to garnishments; creating new provisions; ame~ding ORS 12.085, 23.185, 29.020, 29.170 and 29.178;

3

repealing ORS 23.420, 23.430, 23.650, 23.655, 23.660, 23.665, 23.670, 23.750, 29.175, 29.270, 29.280,

4

29.290, 29.300, 29.310, 29.320, 29.330, 29.340, 29.350, 29.360, 29.370, 29.400 and 46.495; and prescribing an

5

effective date.

6

7

8
9

10
II
12

13

Be It Enacted by the People of the Staie of Oregon:
SECTION 1. ORS 23.420, 23.430, 23.650, 23.655, 23.660, 23.665, 23.670, 23.750, 29.175, 29.270, 29.280,

29.290, 29.300, 29.310; 29:320, 29.330, 29.340, 29.350, 29.360, 29.370, 29.400 and 46.495 are repealed.
SECTION 2. As used in sections 2 to 27 of this Act:

(1) "Defendant" means a person whose property is being garnished by a plaintiff and includes a judgment
debtor after entry of judgment.
(2) "Garnishee" means a person other t!lan a plaintiff or a defendant who is in possession of property of a
defendant and who has been garnished in accordance with the provisions of this Act.

14

(3) "Person" includes individuals, partnerships and corporations.

15

(4) "Plaintiff" means a person who is garnishing property of a defendant and includes a judgment creditor

16

after entry of judgment.

17

(5) "Sheriff'' includes constables and their deputies.

18

(6) "Stock" includes rights or shares in an association or corporation with interest and profits thereon.

'~
NOTE:
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SECTION 3. Garnishment is the procedure by which a plaintiff on whose behalf a writ of garnishment has
7

been issued against a defendant reaches personal property of the defendant in the possession, control or

3

custody of or owing by a third person.

5

/

SECTION 4. (1) The clerk of the court shall promptly issue one or more writs of garnishment upon

4

_application of the following persons:

6

(a) A person who complies with the requirements of ORS 29.010 to 29.075 and 29.110 to 29.130; or

7

(b) A person on whose behalf a judgment requiring the payment of money has been.entered.

8

(2) A writ of garnishment shall be in substantially the following form:

9

10

IN THE _ _ _ _ _ _ COURT OF

11

IN THE STATE OF OREGON FOR

12

THE COUNTY OF _ _ _ _ __
)

13
14

Plaintiff,

15

vs.

16

)

WRIT OF GARNISHMENT

)

Case No. _ _ _ _ __

)

17

)

18

).

19

Defendant.

)
)

.]

21

IN THE NAME OF THE STATE OF OREGON, TO: _ _ _ _ _ _ _ _ _ _ ___,Garnishee:

22

The above-named plaintiff/defendant _ _ _ _ _ _ _ _ _ _ _ _ __, hereinafter called "Creditor,"

23

has

filed

an

action

or

obtained

24

_,

a

judgment

hereinafter

called

against

the

"Debtor,"

above-named
whose

plaintiff/defendant

last-known

address

is

25

19 _ _ __ The

on the _ _ _ day of

26

27

Debtor's Social Security Number ·or Employer Identification Number is _ _ _ _ _ _ _ _ _ _ _ __

28

(insert if known). The following amount is necessary to satisfy the Creditor's claim or judgment:

29

+ Claim or Judgment Debt ................................................................ ..

$

30

+ Interest ...................................................................................... .

$

31

+Attorney Fees ............................................................................. .

$

32

.
+ Cost Bill ....... :............................................................................. .

33

+ Accruing Costs ................ ....................................................... . .... . $

34

+ Service Fees for this Writ ............ •..................................................

35

+Sheriff's Fees ................................................ ............... ..... ...... . ... . $

36

+Other ................................................ .......... ..................... .... .. .... . $

37

= Subtotal ........................................ ................ .................... . ......... . $

38

-Payments Made ............................................................................. .

39

=Total Amount Required to Satisfy

40

in Full this Claim or Judgment ....._................................................. .

$

$

$(

)

\,

)___j
$

SB527
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You are required to answer this writ by filling in the attached "Certificate of Garnishee" or providing
..L;.

2

another appropriate certificate and mailing or delivering the original of such certificate to:

3

(a)

The clerk of the above-named court, if you hold no property of the Debtor, or if the property you
hold is a debt or other obligation payable in money; or

4

(b)

5

The sheriff of the above-named county, if you hold other property of the Debtor. You must file the
certificate withi~ five days from the date this Writ was delivered to you.

6

7

Unless otherwise provided by law, you are also required to deliver any property of the Debtor or pay any

8

debt which you owe to the Debtor, to the clerk or sheriff, as specified above, within five days. Unless you are

9

otherwise directed by the court; or unless the claim or judgment for which this writ of garnishment was given is

10

satisfied in full, you may not pay any debt or tum over any property to the Debtor, except the exempt portion

11

of any wages you owe to the Debtor.
YOU MUST FILE A CERTIFICATE WHETHER OR NOT YOU HOLD ANY OF THE DEBTOR'S

12

13

PROPERTY OR OWE ANYTHING TO THE DEBTOR.
IF YOU FAIL TO ANSWER THIS WRIT, OR ANSWER IT UNTRUTHFULLY, OR IF YOU FAIL TO

14

15

DELIVER THE PROPERTY WHEN REQUIRED TO DO SO, YOU MAY BE HELD LIABLE TO THE -

16

CREDITOR IN AN AMOUNT EQUAL TO THE LESSER OF (A) THE TOTAL AMOUNT, OR (B) THE

17

AMOUNT YOU OWE THE DEBTOR OR THE VALUE OF THE PROPERTY YOU HOLD.

18

Witness the hand and seal of this court on this _ _ _ day of -.,.-----, 19 _ __
CLERK OF THE COURT
By _ _ _ _ _ _ _ __

19

,, ..

20

Deputy

21

22

State of Oregon

ss.

23
24

County of _ _ __
· I certify ·that the foregoing is a true and correct copy of the original Writ of Garnishment in the

25
26

)

above-entitled case.

27

CLERK OF THE COURT
By _ _ _ _ _ _ _ __

28

Deputy

29
30

31

Attorney for Plaintiff

32

33

Address

EARNINGS EXEMPTION COMPUTATION SCHEDULE

34

\.,__

Phone Number

35

1.

Debtor's gross weekly "earnings".................................... .........

36

2.

Amounts required to be withheld by law

37

(Federal and state withholding, social

38

security, etc.)..................................................................

39

3.

40

41

4.

$ _ _ _ __

$ _ _ _ __

Debtor's "disposable earnings" for week Subtract line 2 from line 1 . . . .. .. .. . . ... . . .. . . . ..• . .. . .. .. . ....... .. . . . . ... .

$ _ _ _ __

Minimum Exemption (36 x ) per week.... .... ... .............................

$ _ _ _ __

SB527
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5.

Maximum Exemption - ~nter 75 percent of line 3 .. . . .. . . .. . . . . . . .. . . . .. . . . $ _ _ _ _ __

6.

Earnings exempt from garnishment Line 4 or 5, whichever is greater....... ... .......... .. . ...................

3
4
5

[4]

7.

$ _ _ _ _ __

)

Earnings subject to garnishment Subtract line 6 from line 3 ............................................... ·...

$---~--

6

CERTIFICATE OF GARNISHEE

7

8
9

State of _ _ _ _ _ __
County of _ _ _ _ _ __

10

TO: _ _ _ _ _ _ _ _ _ _ _ _ _ (Sheriff or clerk of court)_

11

I hereby certify that at the time of servic;e upon me of the foregoing Writ of Garnishment, I had in my

12

possession or control no property, money, debts~ rights, dues or credits due or to become due, belonging or

13

owing to the Debtor named in said Writ of Garnishment, or any of them, except the following: ·

14
15
16
17
18

Dated _ _ __, 19 __· _
Name of Garnishee

19

20

Signature

21

22

23

(3) A writ of garnishment shall be valid for 60 days after· the date of issuance by the clerk.

24

SECTION 5. Property of a defendant in the possession of a person other than the plaintiff or defendant

25

shall be garnished by delivery of a writ of garnishment or a true copy thereof to such person.

26

SECTION 6. A writ of garnishment shall be delivered in person and not by mail by the sheriff of the county

27

where the writ of garnishment is to be delivered, or by any competent person 18 years of age or older who is a

28

resident of the State of Oregon and is not a party or attorney in the action~ provided, however, that no person

29

other than the sheriff shall deliver a writ of garnishment unless the person has filed with the Secretary of State

30

a current certificate of errors and omissions insurance with limits of not_less than $100,000 per occurrence from

31

a company authorized to do business in this state.

32
33

SECTION 7. (1) Property shall be garnished by delivering the writ of garnishment to the person specified in

this section.

34

(2) Except as otherwise provided in this section, a writ of garnishment shall be delivered to:

35

(a) The individual having possession of the property, if the property is in possession of an individual;

36

(b) Any person designated by the partnership to accept delivery of a writ of garnishment or any partner, if

37

the property is in possession of a partnership; provided, however, that if the partnership is a limited

38

partnership, the writ of garnishment shall be delivered to any person designated by the partnership to accept

39

delivery of a writ of garnishment or any general partner;

40
41

(c) Any person designated by the corporation to accept delivery of a writ of garnishment, or any officer or
managing agent of the corporation, if the property is in the possession of a corporation;

)).1

[5]
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(d) The president, vice president, treasurer, secretary, cashier, assistant cashier, or any person designated

.'

2

by the bank, trust company, savings and loan association or credit union to accept delivery of a writ of

3

garnishment, or the manager or assistant manager at the office or branch where the account evidencing the

4

indebtedness is carried or other property is held, if.the property is held by a bank, trust company, savings and

5

loan association or credit union; provided, however, that delivery of a writ of garnishment is only effective if

6

made at the office or branch where the account evidencing the debt is carried or other property held, except

7

that delivery to the head office of any such institution shal1 be effective to garnish property held at al1 offices or

8

branches thereof located in the same city as the head office; or

9

(e) The board, department, institution, commission or officer charged with approving a claim for the

10

i:'roperty, if the property is held by the state, any county, city, school district, or other political subdivision

11

therein, or any board, department, institution or commission of the same.

12

(3) If the property is a debt, other than a debt evidenced by a negotiable instrument, negotiable document

13

or the like, the writ of garnishment shall be delivered to the debtor thereon in accordance with subsection (2) of

14

this section.

15

(4) If the property is stock of the defendant in a corporation, other than stock represented by a negotiable

16

certificate or the like, the writ of garnishment shall be delivered to the corporation in accordance with

17

subsection (2) of this section.

18

(5) If the property is a negotiable instrument,' certificate, document or the like, the writ of garnishment

19

shal1, notwithstanding ORS 77.flJ20 and 78.3170, be qelivered to the person having possession of the same in

20

accordance with subsection (2) of this section. Any such garnishment shal1 not limit the rights of a holder in due

21

course of a negotiable instrument under ORS 73.3020, a holder to whom a·negotiable document has been duly

22

negotiated under.ORS 77.5010 or a bona fide purchaser of a security under ORS_ 78.3010.

23

24

(6) If the property is an interest of an heir or legatee in an estate of a decedent, the writ of -garnishment
shall be delivered to the personal representative of the estate in accordance with subsection (2) of this section.

25

(7) For purposes of this section, a savings and loan association, including such an association doing

26

business in this state and organized under the laws of another state or of the United States, shall be deemed the

27

debtor of a defendant to whom a certificate, account or obligation, or an interest therein, of the association has

28

been issued, established or transferred and in such case the provisions of subsection (4) of this section shall not

29

apply; provided, however, ownership by<! defendant of reserve fund capital stock, or comparable equity stock,

30

or of an interest therein, of any such association shall not be deemed to create such a relationship and the

31

provisions of subsection (4) of this section shall apply.

32

SECTION 8. (l) The garnishee shall examine the writ of garnishment to determine whether the writ

33

complies on its face wi_th subsection (2) of section 4 of this Act. The garnishee shall have no duty to determine

34

whether the plaintiff or sheriff or other person has complied with the requirements of this Act or to otherwise

35

determine the effectiveness of the garnishment.

36
37

(2) In searching its records for the property of the defendant, the garnishee shall use all of the information
contained in the writ of garnishment pertaining to the identity of the defendant.

38

SECTION 9. (1) Delivery of a writ" of garnishment in accordance with sections 5 to 7 of this Act shall be

39

effective to garnish all property of the defendant which is in the garnishee's possession, control or custody at

40

the time of delivery of the writ of garnishment to the garnishee, including but not limited to stock, debts and

41

other obligations then in existence and payable in money, whether due or to become due, property held on
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expired and unexpired bailments and leases, and property held by the garnishee pursuant to a security interest
2

granted by defendant to garnishee.

3

(2) Notwithstanding subsection (1) of this section, property which may not be taken by garnishment shall

4

include but is not limited to equitable interests, property in the custody of the law and property in the

5

possession of a personal representative -constituting the subject matter of a trust contained in a duly probated

6

will of a decedent.

7

SECTION 10. (1) Following delivery of a writ of garnishment to a garnishee, the person or sheriff who

8

delivered the writ of garnishment shall promptly mail or deliver a copy of the writ of garnishment, together with

9

the notice of exemptions and claim form described in section 11 of this Act, to each defendant who is not a

10

corporation and whose property is being garnished by said writ. Such person or sheriff may meet the

11

requirements of this subsection by mailing the documents to the last-known address of the defendant provided

12

by the plaintiff. The person or sheriff may delay garnishment until the plaintiff either provides such address or.

13

a statement that the plaintiff has no knowledge of the defendant's last-known address. The person or sheriff

14

shall have no duty under this subsection if the plaintiff provides a statement that the plaintiff has no knowledge

15

of the defendant's last-known address.

16

(2) Failure to comply with the requirements of subsection (1) of this section shall not affect an otherwise

17

effective garnishment of the property of the defendant and such failure shall not affect the right of the

18

defendant to reclaim exempt property.

19
20

SECTION 11. (1) The notice of exemptions referred to in section 10 of this Act shall be in substantially the

following form:

]),

21
22
23

24

NOTICE OF EXEMPT PROPERTY
Property belonging to you may have been taken or held in order to satisfy a claim or judgment which has
been asserted or entered against you. Important legal papers are enclosed.

25

YOU MAY BE ABLE TO GET YOUR PROPERTY BACK, SO READ THIS NOTICE 1CAREFULLY.

26

State and federal law say certain property may not be taken. Such property is said to be "exempt from

27

execution." The following is a brief summary of such property:

28

(1) Wages or a salary as described in ORS 23.175 and 23.185;

29

(2) Social security (including SSI);

30

(3) Public assistance (welfare);

31

(4) Unemployment benefits;

32

(5) Disability benefits;

33

(6) Workers' compensation benefits;

34

(7) A homestead (home, farm, mobile home, houseboat) if you live in it, to the value of $10,000 ($12,000, if

35

land is included) or proceeds from its sale for one (1) year;

36

(8) Household goods, furniture, radios, a television and utensils to $800;

37

(9) Automobile, truck, trailer or other vehicle to $800;

38

(10) Tools, apparatus, team; harness or library necessary to carry on your occupation to $1,600, less the

39

)1

value of any vehicle claimed exempt. Food for such team for 60 days;

40

(11) Books, pictures and musical instruments to $150; ·

41

(12) Wearing apparel, jewelry and other personal items to $500;

)),1
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(13) Domestic animals and poultry for family use to $600 and their food for 60 days;

r

(_

2

(14) Provisions (food) and fuel for your family for 60 days;

3

(15) One rifle or shotgun and one pistol;

4

(16) Public or private pensions;

5

(17) Veterans benefits and loans;

6

(18) Medical assistance benefits;

7

(19) Health insurance proceeds and disability proceeds of life insurance policies_;

8

(20) All seamen's wages and clothing;

9

(21) Cash &urrender value of life insurance policies not payable to your estate;

IO

(22) Federal annuities;

11·

(23) Other annuities to $250 per month, excess over $250 per month subject to same exemption as wage;

12

(24) Vocational rehabilitation benefits;

13

(25) Benefits to the aged;

14

(26) Benefits to the blind;

15

(27) Credit union shares to $600;

16

(28) Fraternal society benefits;

17

(29) Civil defense benefits;

18

(30) Benefits to injured imnates of penitentiary, correctional institutions or work camps;

19

(31) Benefits to mentally retarded minors injured in special education or training program;

20

(32) Public employes and school district employes retirement and death benefits;

21

(33) Burial _lots or space;

22

(34) Building materials, furnished for constructing improvements on land;

23

(35) Servicemen's land during declared war; and

24

(36) Liquor license.

25

You must act promptly because the property may be.applied to the claim or judgment. You may seek to

26

reclaim your exempt property by doing the following:

27

(l) Fill out the following form.

28

(2) Have the form notarized.

29

(3) Mail or deliver the form to the county courthouse. You should be prepared to explain your exemption

30

in court. H you have any questions, you should see an attorney.

31

32

(2) The claim form referred to in section 10 of this Act shall be in substantially the following form:

33
34

State of Oregon

)

35
36

County of

S.S.

)

37

(

)

)

CLAIM OF EXEMPTION
Case No.

38

Plaintiff

)

39

vs.

)

40

)

41

)
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Defendant
2

I/We claim the following described property or money as exempt from execution:

4

5

I/We believe this property is exempt because:

6

7

8
9
10

Name _ _ _ _ _ _ _ _ _ _ __

Name _ _ _ _ _ _ _ _ _ _ __

Signature _ _ _ _ _ _ __

Signature _ _ _ _ _ _ __

Address _ _ _ _ _ _ _ __

Address - - : - - - - - - - -

Phone _ _ _ _ _ _ _ _ __

Phone _ _ _ _ _ _ _ _ __

II
12

(Required)

13
14

(Required)

Subscribed and sworn to before me this ____ day of _____ , 19 _ _ _-

15

16

NQtary Public for Oregon

17

My commission expires _ _ __

18

19

(3) Subsection (1) of this section is intended neither to expand nor restrict the law relating to exempt

20

property. Whether property is exempt from execution, attachment and garnishment shall be determined by

,I

reference to other law.

22

(4) The notice described in subsection (1) of this section may be modified either to provide more complete

23

exemption information or to update the notice based on subsequent changes in exemption laws. However, any

24

such modification shall not be required.

25

SECTION 12. (1) Within five days from the date the writ of garnishment is delivered to the garnishee, the

26

garnishee shall prepare a certificate designating the amount and description of any property of the defendant in

27

the possession or control of the garnishee at the time of delivery of the writ of garnishment, or an amount

28

thereof sufficient to satisfy the plaintiff's claim or judgment, whichever is less. The certificate may be in the

29

form set forth in the writ of garnishment described· in ·subsection (2) of section 4 of this Act.

30

(2) If the garnishee determines that the writ of garnishment does not comply on its face with subsection (2)

31

of section 4 of this Act, or if the garnishee is unable to determine from the information contained in the writ

32

whether the property the garnishee holds is the property of the defendant, the garnishee shall mail or deliver its

33

certificate to the clerk of the court which issued the writ within five days following the garnishee's receipt

34

thereof, noting thereon the noncompliance with subsection (2) of section 4 of this Act or the garnishee's

35

inability to determine from the information contained in the writ whether the garnishee holds property of the

36

defendant.

37

(3) If the garnishee has no property of the defendant in the garnishee's possession or control at the time of

18

delivery of the wrif of garnishment to the garnishee, the garnishee shall, within five days from the date the writ

39

of garnishment was delivered to the garnishee, mail or deliver its certificate to the clerk of the court which

40

issued the writ.

)

.
I!
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(4) If the garnishee has property of the defendant in the garnishee's possession or control at the time of
2

delivery of the writ of garnishment to the garnishee, the garnishee shall, within five days from the date the writ

3

of garnishment was delivered to the garnishee, mail or deliver all property of the defendant in the possession of

4

the garnishee, or an amount thereof sufficient to satisfy the plaintiff's claim or judgment, whichever is less, in

5

the following manner:

6

(a) If the property garnished is a debt or other obligation payable in money, the garnishee shall mail or

7

deliver the property to the clerk of the court which issued the writ, together with the certificate of the

8

garnishee.

9

(b) If the property garnished is property other than a debt or other obligation payable in money, the

10

property shall be mailed or delivered to the sheriff of the county in which the writ was served, together with the

11

certificate of the garnishee.

12

(5) Notwithstanding section 9 of this Act or subsection (4) of this section, the garnishee may deliver any

13

property to the sheriff or clerk of the court as the case may be, which the garnishee believes has been

14

garnished. Garnishee shall have no duty to determine whether property held by the garnishee is exempt from

15

garnishment or is a property interest subj~ct to garnishment.

I

(

(

'

16

SECTION 13. (]) In the case of property in the garnishee's possession which is or appears to be owned by

17

the defendant and one or more other persons, the garnishee may deliver all of said property, or so much thereof

18

as is necessary to satisfy the garnishment, to the sheriff or the clerk of the court; as the ·case may be.

19

(2) Nothing contained in subsection (I) of this section shall preclude any of ~he owners of the property

20

from asserting said owner's interest in or right to said property or any part thereof. To assert such a claim, the

21

owner or owners, or any of them, shall complete and file with the court which issued the wi:it of garnishment an

22

application in substantially the form set forth in subsection (2) of section 11 of this Act. Upon the filing of said

23

application, the claim shall be adjudicated in a·summary manner at,a hearing before said court.

24

SECTION 14. Notwithstanding section 12 of this Act:

25

(1) The garnishee shall have no duty to deliver the certificate or any property pursuant to section 12 of this

26

Act if garnishee is otherwise directed by the court or if a release of the garnishment has ·been delivered to the

27

garnishee pursuant to section 27 of this Act.

28

(2) If the property is a debt which is then in existence but not yet due, and which will become due ·within45

29

days after the date on which the writ of garnishment is delivered to the garnishee, then within five days

30

following the garnishee's receipt of the writ of garnishment, garnishee shall prepare a certificate designating the

31

lesser of the amount of said debt or an amount thereof sufficient to satisfy the plaintiff's claim or judgment,

32

and the due date of said debt, and shall mail or deliver said certificate to the clerk of the court which issued the

33

writ. Thereafter, unless the garnishee receives written notice that the garnishment has been set aside, satisfied

34

or released, within five days after the debt becomes due, the garnishee shall mail or deliver to the clerk of the

35

court which issued the writ the amount of the debt then due, or an amount thereof sufficient to satisfy the

36

plaintiff's claim or judgment, whichever is less.

37

(3) If the property is a debt which is then in existence but not yet due, and which will not become due

38

within 45 days after the date on which the writ of garnishment is delivered to the garnishee, or if the property is

39

in the possession of the garnishee on an unexpired bailment or lease, or pursuant to a security interest granted

40

by the defendant to. the garnishee, or stock not evidenced by a negotiable certificate, then:

[10)
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(a) The garnishee shall not be required to deliver the property to the sheriff or the clerk of the court
2

pursuant to section 12 of this Act, but shall instead hold the property pending receipt of the advice provided for

3

in paragraph (d) of this subsection.

4

(b) Within five days after receiving the writ of garnishment, the garnishee shall mail or deliver to the sheriff

5

of the county in which the writ was served,.the garnishee's certificate designating the amount and description

6

of the property, and noting thereon the garnishee's reason for not delivering the property.

7

(c) Upon the sheriff's receipt of the certificate, at any tfme after the entry of a judgment against the

8

defendant, unless a claim of exemption has been filed with the clerk and said claim is pending, the sheriff shall

9

sell the defendant's interest in the property according to the certificate.

10

(d) Within five days following the sale of the defendant's interest in said property, the sheriff shall advise

11

the garnishee in writing of the identity of the purchaser and that said purchaser is entitled to possession of the

12 _

property as provided in paragraph (e) of this subsection. If the garnishee has not received the notice provided

13

for in the preceding sentence by the date on which the debt becomes due or the garnishee's interest in the

14

property expires, then, unless the ·garnishee has been ·notified in writing by the plaintiff or the sheriff that the

15

sale of the defendant's interest therein has been delayed, the garnishee may proceed to deal with the property

16

as if the garnishment had not been issued.
'

17

(e) Within five days following the garnishee's receipt of written notice from the sheriff, identifying the

18

purchaser of the defendant's interest, the garnishee shall pay the debt or deliver the property, as the case may

19

be, to the purchaser of the defendant's -interest therein. However, if, upon the garnishee's receipt of said

20

written advice or notice, the debt remains not yet due or the bailment, lease or security interest has not yet

21

expired .or been satisfied or released, as the case may be, the garnishee shall not be required to deliver the

22

property to the purchaser or the defendant until five days after the debt is due, the bailment or lease has

23

expired, or the indebtedness secured by the property is satisfied or the security interest is released.

24

(4) Garnishment shall not impair the powers of a personal representative over estate property for the

25

purposes of administration. The personal representative shall prepare a certificate, noting thereon that the

26

property is estate property subject to administration. Such certificate shall be delivered within the time

27

prescribed in section 12 of this Act to the clerk of the court which issued the writ. The personal representative

28

shall also file a copy.of the writ of garnishment and certificate in the office of the clerk of the court in which the

29

estate is being administered and report the garnishment to the court in any petition for distribution. In a decree

30

made upon such petition, distribution shall be ordered to the heir or legatee, but delivery shall be ordered to the

31

sheriff or clerk of the court, as the case may be.

32
33

(5) If the property is not conveniently deliverable, the garnishee may note that fact on the certificate, and
may continue to hold the property until the sheriff takes possession thereof.

34

(6) Garnishees who are employers may pay the exempt portion of earnings to defendants who are

35

employes. The garnishee may determine the exempt portion of such earnings in accordance with the Earnings

36

Exemption Computation Schedule contained in the writ of garnishment delivered to the garnishee.

37
38

SECTION 15. (1) Property delivered to the clerk of the court in accordance with section 12 of this Act shall

be disposed of as follows:

39

(a) If the writ of garnishment was issued pursuant to an order for provisional process, the clerk shall hold

40

the money pending final judgment against the defendant. If final judgment is rendered in favor of the

41

defendant, the court shall order the clerk to pay the money to the defendant. If final judgment is rendered in
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favor of plaintiff, unless a claim of exemption has been filed by the defendant with the clerk and is pending, the
2

court shall order the clerk to pay to the plaintiff so much of the money as will satisfy the judgment, and to pay

3

the remainder to the defendant.

4

(b) If the writ of garnishment was issued pursuant to a final judgment, then five days after receipt of the

5

money, unless a claim of exemption has been filed with the clerk and is pending, the clerk shall pay to the

6

plaintiff so much of the money as will satisfy the judgment and shall pay the remainder to the defendant.

7
8

follows:

9

(a) If the writ of garnishment was issued pursuant to an order for provisional process, the sheriff shall hold

IO

nonperishable property pending finaI judgment against the defendant. If final judgment is rendered in favor of

11

the defendant, the court shall order the sheriff to deliver the property to the defendant. If final judgment is

12

rendered in favor of the plaintiff, unless a claim of exemption has been filed by the defendant with the clerk

13

and is pending, the court shall order the sheriff to sell the property in the same manner in which property is sold

14

on execution.

15

(b) If the writ of garnishment was issued pursuant to a final judgment, then five days after receipt of the

a claim of exemption has · been filed with the clerk and is pending,

16

property, unless

17

property in the same manner in which property is sold on execution.

18
19

(

(2) Property delivered to the sheriff in accordance with section 12 of this Act shall be disposed of as

the sheriff shall sell the

(c) If the garnished property is perishable, or livestock anµ the cost of keeping is great, the sheriff shall sell
the property in the same manner in which property is sold on execution.

20

(3) The plaintiff shall be liable for the sheriff's reasonable expenses in taking and keeping property

21

tendered pursuant to this section. If final judgment is rendered in favor of the plaintiff, such expenses shall be

22

allowed as disbursements.

23

SECTION 16. (1) Unless the garnishee shall file a certificate and deliver the property required to be

24

delivered to the sheriff or clerk of the court within the time provided by law, the garnishee shall be liable to the

25

plaintiff in an amount equal to the lesser of:

26

(a) The amount required to satisfy plaintiff's claim or judgment; or

27

(b) The value of the defendant's property held by the garnishee at the time of the garnishee's receipt of the

28

writ of garnishment.

29

(2) Delivery of the property by the garnishee to the sheriff or clerk of the court, as the case may be, shall

30

discharge the garnishee from liability to the plaintiff for the value thereof. The sheriff or clerk of the court

31

shall, when requested, provide the garnishee with a receipt for any property received.

32

SECTION 17. If a garnishee fails to provide a certificate within the time stated, or if a certificate, when

33

given, is unsatisfactory to the plaintiff, or if the garnishee fails to deliver property within the time stated, the

34

garnishee or an officer of the garnishee may be ordered by the court where the action is pending or judgment

35

has been entered to appear and be examined on oath concerning the same, and disobedience of such order may

36

be punished as contempt.

37

SECTION 18. The order provided for in section 17 of this Act shall require such person or officer to appear

38

before the court at a stated time and place. In the proceedings upon the order, the person or the association or

39

corporation represented by an officer shall be known as the garnishee.

40

SECTION 19. The court may, at the time of the application of the plaintiff for the order provided for in

41

section 17 of this Act, or at any time thereafter, by order, restrain the garnishee from in any manner disposing
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of or injuring any of the property of the defendant alleged by the plaintiff to be in the garnishee's possession,
2

and disobedience of such order may be punished as contempt.

J

SECTION 20. After the allowa.I_1ce of the order provided for in section 17 of this Act, and not less than 20

4

days before the garnishee or officer thereof shall be required to appear, or within a time to be specified in the

5

order, the plaintiff shall serve upon the garnishee or officer thereof written allegations, and may serve written

6

interrogatories concerning matters relating to the garnishment.

7

SECTION 21. Unless further time is allowed for good cause, not less than 10 days prior to the day when

8

the garnishee or officer thereof is required to appear, the garnishee shall file an answer to the allegations and

9

interrogatories with the court and deliver a true copy of the answer to the plaintiff. The answer shall be on

IO

oath, and shall contain a full and direct response to all the allegations and interrogatories.

11

SECTION 22. If the garnishee or officer thereof fails to answer, the court, on motion of the plaintiff, may

12

compel the garnishee or officer thereof to do so, or the plaintiff may, at any time after the entry of judgment

13

against the defendant, have judgment against the garnishee for want of answer. In no case shall judgment be

14

given against the garnishee for a greater amount than the ,judgment against the defendant.

15

· SECTION 23. Plaintiff may except to the answer of the garnishee or; officer thereof for insufficiency,

16

within such time as may be prescribed or allowed, and if the answer is adjudged insuffici~nt, the garnishee or

17

officer may be allowed to amend the answer, on such terms as may be proper, or judgment may be given for

18

the plaintiff as for want of answer, or such garnishee or officer may be compelled to make a sufficient answer.

19

The plaintiff may reply to the whole or a part of the answer within such time as may be prescribed or allowed.

~o

SECTION 24. Witnesses, including the defendant and garnishee or officer thereof, may be required to

be tried,

11

appear and testify, and the issues shall

22

issue of law between <l plaintiff and defendant.

upon proceedings against a garnishee, as upon the trial of an

23

SECTION 25. If by the answer it shall appear, or if upon trial it shall be found, that the garnishee, at the

24

time of the delivery of the garnishment documents, held property beyond the amount required to be reported in

25

the certificate, or held any property if no certificate was given, or failed to deliver property required to be

26

delivered, judgment may be given against the garnishee for the value thereof in money.

27

SECTION 26. Executions and writs of,garnishment may issue upon judgment against a garnishee as upon

28

ordinary judgments between a plaintiff and a defendant, and costs and disbursements shall be allowed and

29

recovered,in like manner; provided, however, when judgment is rendered against any garnishee, and property

30

of the defendant in the possession of the garnishee is a debt owing by the garnishee to the defendant not yet

31

due, a·bailment or lease which has not yet expired, or a security interest in favor of garnishee, execution shall

32

not issue-until the debt is due, bailment or lease has expired, or the indebtedness secured by the property is

33

satisfied or security interest released.

34

SECTION 27. (1) The clerk of the court shall issue releases of garnishments based upon writs issued by

35

such clerk, whenever the plaintiff; or the plaintiff's agent or attorney, shall file with the clerk a written request

36

therefor. Such release shall be executed in duplicate, under the seal of the court or the stamp of the clerk, and

37

may cover all or any portion of the property held under garnishment. One duplicate original of the release shall
be delivered to the garnishee, and the other duplicate original shall

be f~led by the clerk in the court record.

39

Any pending proceedings in such case for the sale upon execution of any property so garnished shall, as to all

40

property covered by the release, thereupon be terminated and be considered of no effect. All costs are to be

41

paid by the plaintiff.

) ;;
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(2) Upon receipt by the garnishee of the duplicate original release, the garnishee, and all property subject
2

to such garnishment, -shall to the extent stated in the release, be released from all liability arising by reason of

3

the issuance and service of the writ of garnishment, or by reason of the garnishee's return thereon as though

4.

the garnishment documents had not been served. The garnishee may rely upon any such release so received

5

without any obligation to inquire into the authority therefor.

6

(3) The authority vested by this section in the clerk of the court to issue releases is not exclusive but in

7

addition to the authority of the court having jurisdiction of the cause to release, discharge or dissolve

8

garnishments.

9

12.085. Garnishment proceedings pursuant to [ORS 29.270 to 29.370 sections 17 to 25 of this 1981 Act shall

11

be commenced within one year from the [time of sen-ice] delivery of the writ [and notice] of garnishment under

12

section 5 of this 1981 Ac_t.

14
15

Section 29. ORS 23.185 is amended to re.ad:
· 23.185. (1) Except as provided in subsection (2) of this section, the maximum part of the aggregate

disposable earnings of an individual for any workweek that is subjected to garnishment may not exceed: .

16

(a) 25 percent of [his] tbe individual's disposable earnings for that week;

17

(b) The amount by which [his] the individual's disposable earnings for that week exceed 36 times the

18

applicable federal minimum hourly wage prescribed by section 6(a) (1) of the Fair Labor Standards Act of 1938

19

(29 U.S.C. 206) as that section is in effect on January 8, 1979, including future minimum hourly wages then

20

prescribed in that section; or

21

(c) The amount described in paragraph (a) or (b) of this subsection, minus any amount required to be

22

withheld from [his] the individual's disposable earnings for that week pursuant to an order issued under ORS

23

23. 777 or 23. 783,

24

whichever amount is less.

25

(2) The restrictions of subsection (1) of this section do not apply in the case of:

26

(a) Any order of a court of bankruptcy under sections l (601) to 1 (686) of the Act of June 22, 1938, ch. 575

27

(11 U.S.C. 1001 to 1080) or under the Act of November 6, 1978 (Public Law 95-598).

28

(b) Any debt due for state or federal tax.

29

(3) No court shall make, execute or enforce any order or process in violation of this section.

30

(4) Any waiver by a debtor of the provisions of this section is void.

31

[(5) Any legal process served on a garnishee shall indicate whether the provisions of subsection (.2) of·this

32

\_

Section 28. ORS 12.085 is amended to read:

10

·13

(.
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section apply.]

33

[(6) A copy ofthis section shall he attached to or made a part of any legal process served on a garnishee.]

34

[(7)j (5) No employer shall discharge any person for the reason that the person has had earnings garnished.

35

Section 30. ORS 29.020 is amended to read:

36

29.020. As used in ORS 29.020 to 29.075, unless the context requires otherwise:

37

(1) "Consumer goods" means consumer goods as defined in ORS 79.1090.

38

(2) "Consumer transaction" means a transaction in which the defendant [obligates himseljj Is obligated to

39

pay for goods sold or leased, services rendered or moneys loaned, primarily for purposes of the defendant's

40

personal, family or household use.
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(3) "Issuing officer" means any person who on behalf ·o f the court is authorized to issue provisional
process.
3

(4) "Property" means a present or future legal or equitable, vested or contingent, interest in money,

4

documents, instruments, accounts, chattel paper; general intangibles, contract rights, choses in action, goods

5

or other real or personal property.

6

(5) "Provisional process" means attachment under ORS 29.110 t9 29.400, garnishment under [such

7

attachmenfJ this 1981 Act, replevin or claim and delivery under ORS 29.080 to 29.095 or any other legal or

8

equitable judicial process or remedy which before final judgment enables a plaintiff, or the court on behalf of

9

the plaintiff, to take possession or control of, or to restrain use or disposition of, property in which the

to
II

12
13

defendant claims an interest.
·

Section 31. ORS 29.170 is amended to read:
29.170. The sheriff to whom the writ is directed and delivered shall note upon the writ the date of such

delivery, and shall execute the writ without delay, as follows:

14

(1) To attach real property, [he] the sheriff shall make a certificate containing the title of the cause, the

15

names of the parties to the action, a description of such real property, and a statement that the same has been

16

attached at the suit of the plaintiff, and deliver the certificate to the county clerk of the county in which the

17

attached real estate is situated. The county clerk shall certify upon every certificate so delivered the time when

18

it was received, and the certificate shall-be effective from the time of its receipt by the county clerk.

19

(2) Personal property [capable of manual delivery to the sheriff, ana] not in the possession, control or
custody of a third person(,] shall be attached by the sheriff taking [it] the property into [his] the sheriff's custody.

21

[(3} Other-personal property shall be attached by iea~ing a certified copy of the writ and a notice with the

22

person having possession of the same, or if it be a debt, then with the individual debtor, and 1/ such debt arises

23

out of a wage or salary claim against a corporate debtor then with the registered agent of the corporation, the

24

president or other head of the corporation, vice president, secretary, cashier,· assistant cashier or managing

25

agent or such -other person designated by the corpora/ion to accept the writ and notice, .or if it be rights or shares

26

in the stock ofan association or corporation, or interests or profits thereon, then with such person or officer of

27

the association or corporation as a summons is authorized to be served upon; provided that if it be a security, as

28

defined in ORS 78. 1020 or a share or any other interest for which a certificate is outstanding, the requirements of

29

ORS 78.3170 must be satisfied. However, debts owing to the defendant by a bank or trust company or savings

30

and loan association maintaining oranch offices, or credits or other personal property whether or not capable of

31

manual delivery, belonging to the defendant and in the possession of or under the control of such a bank or trust

32

company or savings and loan association, shall be attached by leaving a certified copy of the writ and the notice

33

with the president, vice president, treasurer, secretary, cashier or assistant cashier of the bank or trust company

34

or savings and loan association at the office or branch thereof at which the account evidencing such

35

indebtedness is carried or at which the bank or trust company or savings and loan association has credits or

36

other personal property belonging to the defendant in its possession or under its control, or, if no such officers be

37

found at such office or branch, by leaving a certified copy of the writ and the notice with the manager or

.

.

assistant manager of such office or branch; and no attachment shall be effective as to any debt owing by such
39

bank or trust company or savings and loan association 1/ the account evidencing such indebtedness is carried at

40

an office or branch thereof not so-served, or as to any credits or other personal property in its possession or

41

under its control at any office or branch thereof not so served, except that such service on the head office of any

_)
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such institution shall be effecti11e service upon all offices or branches thereof located in the same city as the head
2

office.]
(3) Personal property in the posses.goo, control or custody of or owing by a third person shall be attached in

3
4

accordance with the provisions of sections 2 to 27 ol this 1981 Act.

5

[(4) For purposes of this section, a savings and loan association, including such an association doing

6

business in this state and organized under the laws of another state or of the United States, shall be deemed the

7

debtor of a defendant to whom a certificate, account or obligation, or an interest therein, of the association has

8

been issued, established or transferred and in such case the provisions of ORS 78.3170 shall not apply; provided,

9

however, ownership by a defendant of reserve fund capital stock, or comparable equity stock, or of an interest

10

therein, ofany such association shall not be deemed to create such a relationship.]

11

((-5") The notice referred to in subsection (3) of tkis section shall contain the name of the court, the names of

12

the parties to the action, clearly specify name of the party or parties whose property is being garnished, provide

13

the last address, if known, of each party whose property is being garnished, be directed to the garnishee, specify

14

the property attached, whenever possible, and comply with the requirements of ORS 23.185. The notice may

15

contain additional infonnation to assist the garnishee in identifying the party whose property is being garnished.]

16

S~ction 32. ORS 29.178 is amended 'to read:

17

29.178. (1) Following [execution] attachment by the sher:iff [of any writ] pursuant to ORS 29.170 (1) or (2)

' 18

[or 29.175 other than a wage or salary garnishmenl], the sheriff shall promptly mail or deliver the following to

19

the [noncorporate judgment debtoij defendant who is not

20

defendant:

a corporation at [his]

the last-known address of the

21

(a) A copy of the writ;

22

(b) A copy of the ~rtificate delivered to the county clerk pursuant to ORS 29.170 (1), if any; and

23

[(c) A copy of the notice deli11ered pursuant to subsection (3) of ORS 29.170 or subsection (1) of ORS

24

29.175, ifany;andj

[(d)J (c) The notice of exemptions and claim form described in [subsection (2) of this] section 11 of this 1981

25
26

Act.

27

[(2) The notice to the judgment debtor shall contain:]

28

[(a) A statement that certain property ofthe judgment debtor has been or may ha11e been levied upon;]

29 ..

[(b) If the sheriff has executed the writ by taking property into his custody, a list ofthe property so taken;]

30

[(c) A list of all property and funds declared exempt under state or federal law,']

31

[(d) An explanation of the procedure by which the judgment debtor may claim an exemption;]

32

[(e} A statement that the fonns necessary to claim an exemption are a11ailable at the co_unty courthouse at

33

no cost to the judgment debtor; andj

34

[(f) A statement that ifthe judgment debtor has any questions, he should consult an attorney.]

35

[(3) Notwithstanding subsection (1) of this section, if a writ is served on a bank, trust company or savings

36

and loan association, as garnishee, the sheriff shall deliver the copies and notice required by subsection (1) of

37

this section to such garnishee. If the garnishee has l!roperty belonging to the judgment debtor, the garnishee shall

;{'

38

promptly mail or deliver the copies and notice to the judgment debtor.]

\.,

39

[(4)1 (2) The sheriff may meet the requirements of subsection (1) of this section by mailing the documents

40

to the last0 known address of the Uudgment debtoij defendant as provided by the [judgment creditoij plaintiff.

41

The sheriff may withhold execution of the writ until [such address or a statement that the judgment creditoij the
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plaintiff either provides such address or a statement that the plaintiff has no knowledge of the Uudgment debtors]
2

defendant's last-known address [is furnished by the judgment creditoij. The sheriff shall have no duty under this

3

subsection if the plaintiff provides a statement. that the plaintiff has no knowledge of the defendant's last-known

4

address.

·5

SECTION 33. Section 34 of this Act is added to and made a part of ORS chapter 23.

6

SECTION 34. (1) Following levy by the sheriff pursuant to ORS 23.410, the sheriff shall promptly mail or

7

deliver the following to each judgment debtor who is not a corporation at the last-known address of each such

8

judgment debtor:

9

(a) A copy of the writ; and

IO

(b) A copy of the notice of exemptions and claim form described in section 11 of this 1981 Act.

11

(2) The sheriff may meet the requirements of subsection (1) of this section by mailing the documents to the

12

last-known address of the judgment debtor as provided by the judgment creditor. The sheriff may withhold

13

execution of the writ until the judgment creditor either provides such address or a statement-that the judgment

14

~reditor has no knowledge of the judgment debtor's last-known address. The sheriff shall have no duty under

15

this section if the judgment creditor provides a statement that the judgment creditor has no knowledge of the

16

judgment debtor's last-known address.

17

SECTION 35. If any provision of this Act or the application thereof to any person or circumstance is·held

18

invalid for any reason, such invalidity shalJ.not affect any other provision or application of.this Act which can

19

remain in effect without the invalid provision or. application, and to this end the provisions of this Act are

20

severable.

21

SECTION 36. This Act takes effect January 1, 1982.

_.)

_J
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- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ----·-··---- ·-

ing, or failing to answer, or in producing, or failing to produce, evidence in accordance with the
order. H a person refuses to testify after being
ordered to testify as provided in this section, the
person shall be subject to pe.nalty for contempt
of court for failure to comply with the order.

Approved by the Governor August 22, 1981
Filed in the office of Secretary or Stat.e August 26, 1981
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AN ACT
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Approved by the Governor August 22, 1981
Filed in the nrfiro of Secretary of State August 25, 1981

Relating to witness immunity; amending ORB
136.617 and 136.619.
Be It Enacted by the People of the State of
Oregon:
Section 1. ORS 136.617 is amended to read:
136.617. In any criminal proceeding before a
court of record or in any proceeding before a grand
jury, or in any proceeding before a court of record
under ORS 646.760, if a witness refuses to testify or
produce evidence of any kind on the ground that [he]
the witness may be incriminated thereby, [and if]
the prosecuting attorney [moves] may move the court
to order the witness to testify or produce evidence.(,]
The court shall forthwith hold a summary hearing at
which the prosecuting attorney shall show reasonable cause to believe the witness possesses
knowledge relevant to the proceeding, or that no
privilege protects the eVJdence sought to be
produced. The witness may show cause why [he] the
witness should not be compelled to testify or produce
evidence.[, and] The court shall order the witness to
testify [or produce evidence] regarding the subject
matter under inquiry upon such showing of reasonable cause or shall order the production of
evidence upon a finding that no privilege protects the evidence sought, unless the court finds
that to do so would be clearly contrary to the public
interest. The court shall hold the summary hearing
outside the presence of the jury and th& public and
may require the prosecuting attorney to disclose the
purpose [for which he seeks] of the testimony or evidence. The witness shall be entitled to be represented
by counsel at the summary hearing.
Section 2. ORS 136.619 is amended to read:
136.619. After complying with the order to testify
or produce evidence [the witness shall not be prosecut·

ed or subjected to any penalty or forfeiture for or on
account of any fact or act concerning which, in accord.
ance with the order, he was required to testify or pro·
duce evidence. The witness may nevertheless be prose·
cuted for any perjury or false swearing committed in
accordance with the order and the witness shall be
subject to penalty for contempt of court for failure to
comply with the order.] and if but for ORS 136.617
the witness would have been privileged to withhold the answer given or the evidence produced,
such testimony or evidence, or any information
directly or indirectly derived from such testimony or evidence, may not be used against the person in any proceeding or prosecution for a crime
or offense concerning which the witness gave
answer or produced evidence under court order.
However, the witness may nevertheless be prosecuted or subjected to penalty for any perjury,
false swearing or contempt committed in answer-
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Relating to civil process; creating new provisions;
amending ORS 12.085, 21.375, 21.410, 23.185 nnd
29.178 and ORCP 81, 84C. and 84D.; repealing
ORS 23.420, 23.430, 23.650, 23.655, 23.660,
23.665, 23.670, 23.750, 29.170, 29.175, 29.270,
29.280, 29.290, 29.300, 29.310, 29.320, 29.330,
29.340, 29.350, 29.360, 29.370, 29.400 and 46.495
and sections 11, 12, 16, 28, 29, 30, 31, 32 and 34,
chapter 898, Oregon Laws 1981 (Enrolled House
Bill 3261); and prescribing an effective date.
Be It Enacted by the People of the State of
Oregon:

SECTION 1. ORS 23.420, 23.430, 23.650, 23.655,
23.660, 23.665, 23.670, 23.750, 29.170, 29.175, 29.270,
29.280, 29.290, 29.300, 29.310, 29.320, 29.330, 29.340,
29.350, 29.360, 29.370, 29.400 and 46.495 are re·
pealed.

SECTION la. If House Bill 3261 (1981) becomes
law, sections 16, 28, 29, 30, 31, 32 and 34, chapter
898, Oregon Laws 1981, (Enrolled House Bill 3261),
are repealed.
SECTION 2. As used in sections 2 to 28 of this
Act:
(1) "Defendant" means a ~rson whose property is
being garnished by a plaintiff and includes a judgment debtor after entry of judgment.
(2) "Garnishee" means n person other than n
plaintiff or a defendant who is in possession of property of a defendant and who has been garnished in
accordance with the provisions of sections 2 to 28 of
this Act.
(3) "Person" includes individuals, partnershipR
and corporations.
(4) "Plaintiff" means a person who is garnishing
property of a defendant and includes a judgment
creditor after entry of judgment.
(5) "Sheriff" includes constables and their depu·
ties.
(6) "Stock" includes rights or shares in an nssocin·
tion or corporation with interest and profits thereon.

SECTION 3. Garnishment is the procedure by
which a plaintiff on whose behalf n writ of garniHhment has been issued against a defendant renchcs
tangible or intangible personal property of the defendant in the posse&qion, control or custody of or debts
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Unless otherwise provided by law, you are also
required to pay to the clerk any debt which you owe to
the Debtor, as specified above, within five days, and
to hold subject to this gamishmel'!,t any other property
now in your possession, control or custorjy until you
receive notice from the sheriff to deliver the property
to the sheriff or until you receive notice from the
sheriff that this garnishment is no longer effective. If
you receive no notice from the sheriff within 30 days
after the date on which this writ was delivered to you,
you may thereafter treat this garnishment as being of
no further force or effect. Unless you are otherwise
directed by the court, or unless the claim or judgment
for which this writ of garnishment was given is satisfied in full, you may not pay any debt or tum over
any property to the Debtor, except the exempt portion
of any wages you owe to the Debtor.
YOU MUST FILE A CERTIFICATE WHETHER
OR NOT YOU HOLD ANY OF THE DEBTOR'S
PROPERTY OR OWE ANYTIIlNG TO. THE DEBTOR.
IF YOU FAIL TO ANSWER THIS WRIT, OR
ANSWER IT UNTRUTHFULLY, OR IF YOU FAIL
TO DELIVER THE PROPERTY WHEN REQum.ED
TO DO SO, YOU MAY BE HELD LIABLE TO THE
CREDITOR IN AN AMOUNT EQUAL TO THE
LESSER OF (A) THE TOTAL AMOUNT, OR CB) THE
AMOUNT YOU OWE THE DEBTOR OR THE
VALUE OF THE PROPEii rY YOU HOLD.
Witness the hand and seal of this court on this
_ __ day o f - - - - - , 19 _ __

or other monetary obligations owing by a third person.

SECTION 4. (1) The clerk of the court shall
promptly issue one or more writs of garnishment upon
application of the following persons:
(n) A person who complies with the requirements
of ORCP 82 A.(3), (5) and (6), 82 B. through G., 83 and

84;o;
(b) A person on whose behalf a judgment requiring the payment of money has been entered.
(2) A writ of garnishment shall be in substantially
the following form:

IN THE _ _ _ _ _ COURT OF
THE STATE OF OHEGON FOR
THE COUNTY OF _ _ _ __
)

Plaintiff,

)
)
VB,

WRIT OF GARNISHMENT
Case No.

)

)
)

Defendant.

)
)

IN THE NAME OF THE SfATE OF OREGON,
TO: - - - - - - - - - - - - , Garnishee:
The
above-named
plaintiff/defendant
___ _____ _ _ ___ hereinafter called
"Creditor," whose address is _ _ _ and whose telephone number is _ _ _ , has (check one) D filed an
action D obtained a judgment against the abovenamed
plaintiff/defendant
.
_______ - - - - - , hereinafter called
wh1.>se
last-known
address
is
''Debtor,"

CLERK OF 'rR'E COURT
By _ _ _ _ _ _ __
Deputy

State of Oregon

)
) ss.
County of _ _ _ _
)
I certify that the foregoing is a true and correct
copy of the original Writ of Garnishment in the
above-entitled case.

--·-

---- - - - - - - - , on the _ _ _ day of
_ _ ____ , 19 ___ , The Debtor's Social
Security Number or Employer Identification Number
is _ _ _ _ _ _ _ _ _ _ _ _ (insert if known).
The following amount is necessary to satisfy the Creditor's claim or judgment:
+Claim or Judgment Debt.................. $

+Interest..............................................
+Attorney Fees...................................

CLERK OF THE COURT
By _ _ _ _ _ _ __
Deputy
Attorney for Plaintiff

$ _ _ _ _ __

$ _ _ _ _ _ __

Telephone Number

Address

+Cost Bill............................................ $ -

+ Accruing Costs..................................
+Service Fees for this Writ ................

$ _ _ __
$
+Sheriff's Fees.................................... $ _ _ _ _ __
+Other...................................... ........... $ _ _ _ _ __
=Subtotal. ............................................ $ _ _ _ __

EARNINGSEXEMPrION
COMPUTATiONSCHEDULE
1. Debtor's gross weekly

-Payments Mndc ................................... $( _ _ _ __
== Total Amount Required to Satisfy
in Full this Claim or Judgment...... $ _______

You are required to answer this writ by filling in
the attached "Certificate of Garnishee'' or providing
another appropriate certificate and mailing or delivering the original of such certificate to:
(a) The clerk of the above-named court, if you
hold no property of the Debtor, or if the property you
hold is a debt or other obligation payable in money; or
(b) The sheriff of the above-named county, if you
hold other property of the Debtor. You must file the
certificate within five days from the date this Writ
was delivered to you.

"earnings"........................................
2. Amounts required to be
withheld by law
(Federal and state
withholding, social
security, etc.)...............................
3. Debtor's "disposable
earnings" for week Subtract line 2
from line 1 ...................................
4. Minimum Exemption
(40 x the present
minimum hourly wage) per week...
5. Maximum Exemption Enter 75 percent of line 3................
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6. Earnings exempt
from garnishment Line4 or 5,
whichever is greater................... $, _ __
7. Nonexempt earninp Subtract line 6
from line 3................................... $ - - 8. Amounts withheld pursuant to order
under ORS 23.777
or23.783 ...................................... $ - - 9. Earnings subject
to garnishment Subtract line 8
from line 7................................... $ _ __

CERTIFICATE OF GARNISHEE

State of _ _ _ __
County of _ _ _ _ __
TO: _ _ _ _ _ _ _ _ _ _ _ (Sheriff or
clerk of court)
I hereby certify that at the time of delivery to me
of the foregoing Writ of Garnishment on the _ __
day of _ __, 19 _ _ _ , I had in my possession,
control or custody no property, money, debts, rights,
dues or credits due or to become due, belonging or
owing to the Debtor named in said Writ of Garnishment, or any of them, except the following:

Dated _ _ _ , 19 _ _

Name of Garnishee
Signature

(3) A writ of garnishment shall be valid for 60
days after the date of issuance by the clerk.
SECTION 5. Property of a defendant in the possession of a person other than the plaintiff or defendant shall be garnished by delivery of a writ of garnishment or a true copy thereof to such person.
SECTION 6. (1) A writ of garnishment shall be
delivered in person and not by mail by the sheriff of
the county where the writ of garnishment is to be
delivered, or by any competent person 18 years of age
or older who is a resident of the State of Oregon and is
not a party or attorney in the action; provided, however, that no person other than the sheriff shall deliver
a writ of garnishment unless the person has filed with
the Secretary of State a current certificate of errors
and omissions insurance with limits of not less than
$100,000 per occurrence from a company authorized
to do business in this state.
(2) The fee for delivery of a writ of garnishment
shall be no more than $12.50 if the writ is delivered in
a county with less than 400,000 population. The fee
for delivery of a writ of garnishment she]] be no more
than $9.50 if the writ is delivered in a county with not
less than 400,000 population. Population shall be
determined by the most recent federal decennial census.
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SECTION 7. (1) Property shall be garnished by
delivering the writ of garnishment to the person specified in this section.
(2) Except as otherwise provided in this section, a
writ of garmshment sha11 be delivered to:
(a) The individual having possession of the property, if the property is in possession of an individual;
(b) Any person designated by the partnership to
accept delivery of a writ of garnishment or any partner, if the property is in possession of a partnership;
provided, however, that if the partnership is a limited
partnership, the writ of garnishment shall he delivered to any person designated by the partnership to
accept delivery of a writ of garnishment or any general partner;
(c) Any person designated by the corporation to
accept delivery of a writ of garnishment, or any officer or managing agent of the corporation, if the property is in the possession of a corporation;
(d) The president, vice president, treasurer, secretary, cashier, assistant cashier, or any person designated by the bank, trust company, savings and loan
association or credit union to accept delivery of a writ
of garnishment, or the manager or assistant manager
at the office or branch where the account evidencing
the indebtedness is canied or other property is held, if
the property is held by a bank, trust company, savings
and loan association or credit union; provided, however, that delivery of a writ of garnishment is only effective if made at the office or branch where the account evidencing the debt is carried or other property
held, except that delivery to the head office of any
such institution shall be effective to garnish property
held at all offices or branches thereof located in the
same city as the head office; or
(e) The board, department, institution, commission or officer charged with approving a claim for the
property, if the property is held by the state, any
county, city, school district, or other political subdivision therein, or any board, department, institution or
commission of the same.
(3) If the property is a debt, other than a debt
evidenced by a negotiable instrument, negotiable
document or the like, the writ of garnishment shall be
delivered to the debtor thereon in accordance with
subsection (2) of this section.
(4) If the property is stock of the defendant in a
corporation, other than stock represented by n negotiable certificate or the like, the writ of garnishment
shall be -ielivered to the corporation in accordance
with subsection (2) of this section.
(5) If the property is a negotiable instrument,
certificate, document or the like, the writ of garnishment shaU, notwithstanding ORS 77 .6020 and
78.3170, be delivered to the person having possession
of the same in accordance with subsection (2) of this
section. Any such garnishment shall not limit the
rights of a holder in due course of a negotiable instrument under ORS 73.3020, a holder to whom a negotiable document has been duly negotiated under ORS
77.5010 or a bona fide purcha138r of a security under
ORS 78.3010.
(6) If the property is an interest of an heir or
legatee in an estate of a decedent, the writ of garnish-
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provides such address or a statement that the plaintiff
has no knowledge of the defendant's address. The
person or sheriff shall have no duty under this subsection if the plaintiff provides a statement that the
plaintiff has no knowledge of the defendant's address.
(2) If the plaintiff fails to provide either the defendant's address or a statement that the plaintiff has
no knowledge of the defendant's address to the person
or sheriff who delivered the writ of garnishment, the
court sh&ll order the plaintiff t.o return any property
which was exempt from garnishment and garnished,
and, in any case, shall order the plaintiff to pay a civil
penalty of $200 to the defendant, in addition to all
costs and reasonable att.orney fees incurred by the
defendant in recovering such property and penalty.

ment shall be delivered t.o the personal representative
of the estate in accordance with subsection (2) of this
section.
(7) For purposes of this section. a savings and loan
association, including such an association doing business in this state and organized under the laws of
another state or of the United States, shall be deemed
the debtor of a defendant t.o whom a certificate, account or obligation, or an interest therein, of the association has been issued, established or trans(erred
and in such case the provisions of subsection (4) of
this section shall not arply; provided, however, ownership by a defendant o reserve fund capital st.ock, or
comparable equity st.ock, or of an interest therein, of
any such association shall not be deemed to create
such a relationship and the provisions of subsection
(4) of this section shall apply.

SECTION 8. (1) The garnishee shall examine the
writ of garnishment t.o determine whether the writ
complies on its face with subsection (2) of section 4 of
this Act. The garnishee shall have no duty to determine whether the plaintiff or sheriff or other person
has complied with the requirements of sections 2 t.o 28
of this Act or to otherwise determine the effectiveness
of the garnishment.
(2) In searching its records for the property of the
defendant, the garnishee shall use all of the information contained in the writ of garnishment pertaining
to the identity of the defendant.
SECTION 9. (1) Delivery of a writ of garnishment in accordance with sections 5 to 7 of this Act
shall be effective to garnish all property of the defendant which is in the garnishee's possession, control or
custody at the time of delivery of the writ of garnishment to the garnishee, including but not limited to
property in safe deposit boxes, st.ock, debts and other
obligati..,ns then in existence and payable in money,
whether due or to become due, property held on expired and unexpired bailments and leases, and property held by the garnishee pursuant t.o a security interest granted by defend ant to garnishee.
(2) Notwithstanding subsection (1) of this section,
property which may not be taken by garnishment
shall include but is not limited to equitable interests,
property in the custody of the law, property in the
possession of a conservator and property in the possession of a personal representative constituting the
subject matter of a trust contained in a duly probated
will of a decedent.
SECTION 10. (1) Following delivery of a writ of
garnishment to a garnishee, the person or sheriff who
delivered the writ of garnishment shall promptly mail
or deliver a copy of the writ of garnishment, together
with the notice of exemptions and claim form described in section 11 of this Act, to each defendant
who is not a corporation and whose property is being
garnished by said writ. Such person or sheriff may
meet the requirements of this subsection by mailing
the documents to the last-known address of the defendant provided by the plaintiff. The person or sheriff
may delay garnishment until the plaintiff either

SECTION 11. (1) The notice of exemptions referred t.o in section 10 of this Act shall be in substantially the following form:
NOTICE OF EXEMPr PROPERTY

Property belonging t.o you may have been taken or
held in order t.o satisfy a claim or judgment which has
been asserted or e11tered against you. Important legal
papers are enclosed.
YOU MAY BE ABLE TO GET YOUR PROPERTY BACK, SO READ TI-DS NOTICE CAREFULLY.
State and federal law say certain property may
not be taken. Some of the property which may not be
taken is listed below.
(1) Wages or a salary as described in ORS 23.175
and 23.185 ($134 per week or 75 percent of your takehome wages, whichever is more).
(2) Social security (including SSI).
(3) Public assistance (welfare).
(4) Unemployment benefits.
(5) Disability benefits.
(6) Workers' compensation benefits.
(7) Exempt wages, social security, welfare, unemployment benefits and disability benefits when placed
in a checking or savings account (up to $5,000).
(8) Child support to the extent reasonably necessary for the support of the child.
(9) A homestead (home, farm, mobile home,
houseboat) if you Jive in it, to the value of $10,000
($12,000, if land is included) or proceeds from its sale
for one (1) year.
(10) Household goods, furniture, radios, a television and utensils t.o $800.
*{11) Aut.omobile, truck, trailer or other vehicle to
$800.
*(12) Tools, apparatus, team, harness or library
necessary to carry on your occupation to $1,600, less
the value of any vehicle claimed exempt. Food for
such team for 60 days.
*(13) Books, pictures and musical instruments to
$150.
*(14) Wearing apparel, jewelry and other personal
items to $500.
(15) Domestic animals and poultry for .family use
to $600 and their food for 60 days.
(16) Provisions (food) and fuel for your family for
60 days.
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(17) One rifle or shotgun and one pistol.

(18) Public or private pensions.
(19) Veterans benefits and loans.
(20) Medical assistance benefits.
(21) Health insurance proceeds and disability
proceeds of life insurance policies.
·
(22) Cash surrender value of life insurance policies not payable to your estate.
(23) Federal annuities.
(24) Other annuities to $250 per month, excess
over $250 per month subject t.o same exemption as
wage.
Note: If two or more people in your household owe
the claim or judgment, each of them may claim the
exemptions marked by ·~.
You must act promptly if you want t.o get your
money or property back. you may see~ to reclaim
your exempt property by domg the followmg:
(1) Fill out the following form.
(2) Mail or deliver the form to the court. You
should be prepared to explain your exemption in
court. If you have any questions, you should see an
attorney.
(2) The claim form referred to in section 10 of this
Act shall be in substantially the following fonn:
Plaintiff

vs.

)

CLAIM OF EXEMPI'ION

)

Case No. - - - - -

)

)
)

Defendant
)
I/We claim the following described property or
money as exempt from execution:
I/We believe this property is exempt because:
Name,_ _ _ _ __
Signature
Addre,.,.ss.__ _ _ __

Nam,"'------Signature
_ _ _ __
Address _ _ _ __

Telephone
Number _ _ _ _ __

Telephone
Number _ _ _ _ __

(Required)

(Required)

(3) Subsection (1) of this section is intended neither to expand nor restrict the h1w relating to exempt
property. Whether property is exempt from execution,
attachment and garnishment shall be determined by
reference to other law.
(4) The notice described in subsection (1) of this
section may be ~odified «:ither to provide more co!Il·
plete exemption information or to update the notice
based on subsequent changes in exemption laws.
However, any such modification shall not be required.
Section lla. If House BHI 2506 (1981) becomes
law, section 11 of this Act is amended to read:
Sec. 11. (1) The notice of exemptions referred to in
section 10 of this Act shaJJ be in substantially the
foUowing form:

- - - - - - - -·-- ---------··- ·-·
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NOTICE OF EXEMPI' PROPERTY
Property belonging to you may have been taken or
held in order to satisfy a claim or judgment which hns
been asserted or enwred against you. Important legal
papers are enclosed.
YOU MAY BE ABLE TO GET YOUR PROPERTY BACK, SO READ THIS NGrICE CAREFULLY.
State and federal law say certain property may
not be taken. Some of the property which may not be
taken is listed below.
(1) Wages or a salary as described in ORS 23.175
and 23.185 ($134 per week or 75 percent of your takehome wages, whichever is more).
(2) Social security (including SSI).
(3) Public assistance (welfare).
(4) Unemployment benefits.
(5) Disability benefits.
(6) Workers' compensation benefits.
(7) Exempt wages, social security, welfare, unemployment benefits and disability benefits when placed
in a checking or savings account (up to $5,000).
(8) [Child support lo /he e.xtenl reasonably necessary for the support of the childJ Spousal support,
child support, or separate maintenance to the
extent reasonably necessary for your support or
the support of any of your dependents.
(9) A homestead (home, farm, mobile home,
houseboat) if you live in it, to the value of ($10,000
{$12,0001 $13.000 ($15.000, if land is included) or
proceeds from its sale for one (1) year.
(10) Household goods, furniture, radios, a television set and utensils to [$800J $1,450.
*(11) Automobile, truck, trailer or other vehicle to
[$8001 $1,200.
*{12) Tools, implements, apparatus, tenm, h!lrness or library necessary t.o cnrry on your occupat10n
to [$1,600, less /he value of any vehicle claimed
exempfJ $750. Forni for such team for 60 days.
*(13) Books, pictures and musical instruments to
[$1501 $300.
*(14) Wearing apparel, jewelry and other personal
items to [$500] $900.
(15) Domestic animals and poultry for family use
to [$600] $1,000 and their food for 60 days.
(16) Provisions (food) and fuel for your family for
60 days.
(17) One rifle or shotgun and one pistol.
(18) Public or private pensions.
(19) Veterans benefits and loans.
(20) Medical assistance benefits.
(21) Health insurance proceeds and disnbility
proceeds of life insurnncc policies.
(22) Cash surrender value of lifo insurance policies not payable to your estate.
(23) Federal annuities.
(24) Other annuities to $260 per month, excess
over $250 per month subject t.o same exemption us
wage.
(25) Professionally prescribed health aids for
you or any of your dependents.
"'(26) Your right to receive. or property traceable to:
"'(a) An award under any crime victim reparation law.
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*(b) A payment, not exceeding $7,500, on account of penonal bodily injury, not including
pain and suffering or compensation for actual
pecuniary loss, of you or an individual of whom
you are a dependent.
*(c) A payment in compensation of loss of
future earnings of you or an individual of whom
you ere or were a dependent, to the extent reasonably necessary for your support and the support of any of your dependents.
(27) Interest in personal property to the value
of $400, but this cannot be used to increase the
amount of any other exemption.
Note: If two or more people in your household owe
the claim or judgment, each of them may claim the
exemptions marked by*.
You must act promptly if you want to get your
money or property back. You may seek to reclaim
your ~empt property by doing the following:
(1) Fill out the following form.
(2) Mail or deliver the form to the court. You
should be prepared to explain your exemption in
court. If you have any questions, you should see an
attorney.
(2) The claim form referred to in section 10 of this
Act shall be in substantially the following form:

·----- · · - - - - - -CLAIM
- - -OF-EXEMPI'ION
-----________ )
Plaintiff

)
vs.

Case No. _ _ _ __

)
)

--------Defendant

)

)

I/We claim the following described property or
money as exempt from execution:
I/We believe this property is exempt because:

- - - - ··- ·- --------- - - - - - - - - -·-·-·-------- _-_ -_ Name-·-____
Nome
_ ______ _ - - - ---Signature _______

Signature_ _ _ __

Address-·-·- ---- _ ____

Address _ _ _ __

Telephone
Number _ _ _ __
(Required)

Telephone
Number _ _ _ _ __

(Required)
···-···---- - - - - - - - - - (3) Subsection (1) of this section is intended neither to expand nor restrict the law relating to exempt
property. Whether property is exempt from execution,
attachment and garnishment shall be determined by
reference to other law.
(4) The notice described in subsection (1) of this
section may be modified either to provide more complete exemption information or to update the notice
based on subsequent changes in exemption laws.
However, nny such modification shall not be required.

SECTION 12. (1) Within five days from the date
the writ of garnishment is delivered to the garnishee,
the garnishee shall prepare a certificate designating
the amount and description of any property of the
defendant in the possession, control or custody of the

garnishee at the time of delivery of the writ of garnishment, or an amount thereof sufficient to satisfy
the plaintiff's claim or judgment, whichever is less.
The certificate may be in the form set forth in the
writ of garnishment described in subsection (2) of
section 4 of this Act.
(2) If the garnishee determines that the writ of
garnishment does not comply on its face with subsection (2) of section 4 of this Act, or if the garnishee is
unable to determine from the information contained
in the writ whether the property the garnishee holds
is the property of the defendant, the writ of garnishment shall be ineffective to garnish the property of
the defendant, and the garnishee shall mail or deliver
it.s certificate to the clerk of the court which issued
the writ within five days following the garnishee's
receipt thereof, noting thereon the noncompliance
with subsection (2) of section 4 of this Act or the garnishee's inability to determine from the information
contained in the writ whether the garnishee holds
property of the defendant.
(3) If the garnishee has no property of the defendant in the garnishee's possession, control or custody
at the time of delivery of the writ of garnishment to
the garnishee, the garnishee shall, within five days
from the date the writ of garnishment was delivered
to the garnishee, mail or deliver its certificate to the
clerk of the court which issued the writ.
(4) If the garnishee has property of the defendant
in the garnishee's possession, control or custody at the
time of delivery of the writ of garnishment to the
garnishee, the garnishee shall, within five days from
the date the writ of garnishment was delivered to the
garnishee, do the following:
(a) If the property garnished is a debt or other
obligation payable in money, the garnishee shall mail
or deliver the property, or an amount thereof sufficient to satisfy the plaintif rs claim or judgment, to
the clerk of the court which issued the writ, together
with the certificate of the garnishee.
(b) If the property garnished is property other
than a debt or other obligation payable in money, the
garnishee shall mail or deliver its certificate to the
sheriff of the county in which the writ was delivered,
together with a copy of the writ, and shall hold the
garnished property, or an amount thereof sufficient to
satisfy the garnishment, until the sheriff takes possession of such property or the garnishment is terminated or released.
(5) Within five days after the receipt by the sheriff of a garnishee's certificate pursuant to pargraph
(b) of subsection (4) of this section, the sheriff shall
send or deliver a copy of the certificate to the plaintiff, together with a notice setting forth the sherifrs
fees for taking possession of and selling the property
and advising the plaintiff that the sheriff will direct
the garnishee to deliver the property described in the
certificate only if, within 20 days after the date on
which the writ of garnishment was delivered to the
garnishee, the sheriff receives the fees set forth in the
notice.
(6) If the plaintiff pays the sherifrs fees within
the time provided in subsection (5) of this section, the
sheriff shall promptly mail or deliver a written notice
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to the garnishee directing the garnishee to mail or
deliver the garnished property, or an amount thereof
sufficient to satisfy the garnishment, to the sheriff.
If the garnishee receives that notice within 30 days
after the writ of garnishment was delivered to it, the
garnishee shall mail or deliver the garnished property, or an amount thereof sufficient to satisfy the garnishment, to the sheriff within five days after receipt
of the notice.
(7) If the plaintiff fails to pay the sherifrs fees
within the time provided in subsection (5) of this
section, upon the expiration of that period the garnishment of the property described in the garnishee's
certificate shall be of no further force or effect, and
the sheriff shall promptly give the garnishee notice in
writing of the termination of the garnishment. If the
garnishee receives that notice, effective on the date of
such receipt the garnishee may deal with the garnished property as if the writ of garnishment had not
been delivered to the garnishee.
(8) If the garnishee receives no notice from the
sheriff under subsection (6) or (7) of this section within 30 days after the date on which the writ of garnishment was delivered to the garnishee, after the expiration of that 30-day period the garnishment shall be of
no further force or effect, and the garnishee may deal
with the garnished property as if the writ of garnishment had not been delivered to the garnishee.
(9) Notwithstanding section 9 of this Act or subsections (4) to (8) of this section, the garnishee may
deliver any property to the sheriff or clerk of the
court, as the case may be, which the garnishee reasonably believes may have been garnished. The garnishee shall have no duty to determine whether property
held by the garnishee is exempt from garnishment or
is a property interest subject to garnishment.

SECTION 13. (1) In the case of property in the
garnishee's possession which is or appears to be owned
by the defendant and one or more other persons, the
garnishee may deliver or hold subject to the garnishment all of said property, or so much thereof as is
necessary to satisfy the garnishment, pursuant to
section 12 of this Act.
(2) Nothing contained in subsection (1) of this
section shall preclude any of the owners of the property from asserting said owner's interest in or right to
said property or any part thereof. To assert such a
claim, the owner or owners, or any of them, shall
complete and file with the court which issued the writ
of garnishment an application in substantiaJJy the
form set forth in subsection (2) of section 11 of this
Act. Upon the filing of said application, the claim
shall be adjudicated in a summary manner at a hearing before said court.
SECTION 14. Notwithstanding section 12 of this
Act:
(1) The garnishee shall have no duty to deliver the
certificate or to deliver or hold subject to the garnishment any property pursuant to section 12 of this Act
if garnishee is otherwise directed by the court or if a
release of the garnishment has been delivered to the
garnishee pursuant to section 27 of this Act.
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(2) If i.he property is a debt which is then in exist•
ence but not yet oue, and which will become due within 45 days after the date on which the writ of garnishment is delivered to the garnishee, then within five
days following the garnishee's receipt of the writ of
garnishment, the garnishee shall prepare a certificate
designating the lesser of the amount of said debt or an
amount thereof sufficient to satisfy the plaintifra
claim or judgment, and the due date of said debt, and
shall mail or deliver said certificate to the clerk of the
court which issued the writ. Thereafter, unless the
garnishee receives written notice that the garnishment has been set aside, satisfied or released, within
five days after the debt becomes due, the garnishee
shaJI mail or deliver to the clerk of the court which
issued the writ the amount of the debt then due, or an
amount thereof sufficient to satisfy the plointifrs
claim or judgment, whichever is less.
(3) If the property is a debt which is then in existence but not yet due, and which will not become due
within 45 days after the date on which the writ of
garnishment is delivered to the garnishee, or if the
property is in the possession of the garnishee on an
unexpired bailment or lease, or pursuant to a security
interest granted by the defendant to the garnishee, or
stock not evidenced by a negotiable certificate, then:
(a) The garnishee shall not be required to deliver
the property to the sheriff or the clerk or the court
pursuant to section 12 of this Act, but shall instead
hold the property pending receipt of the advice provided for in paragraph (d) of this subsection.
(b) Within five days after receiving the writ of
garnishment, the garnishee shall mail or deliver to
the sheriff of the county in which the writ was served,
the garnishee's certificate designating the amount
and description of the property, and noting thereon
the garnishee's reason for not delivering the property.
(c) Upon the sheriff's receipt of the certificate, the
sheriff shall send or deliver a copy of the certificate to
the plaintiff, together with the notice described in
subsection (5) of section 12 of this Act. Upon the
receipt of the sheriff's fees, at any time after the
entry of a judgment against the defendant, unless a
claim of exemption has been filed with the clerk and
said claim is pending, the sheriff shall seJI the defendant's interest in the property according to the certificate.
(d) Within five days following the sole of the
defendant's interest in said property, the sheriff shall
advise the garnishee in writing of the identity or the
purchaser and that said purchaser is entitled to possession of the property as provided in paragraph (e) of
this subsection. If the garnishee has not received the
notice provided for in the preceding sentence by the
date on which the debt becomes due or the garnishee's
interest in the property expires, then, unless the garnishee has been notified in writing by the plaintiff or
the sheriff that the sale of the defendant's interest
therein has been delayed, the garnishee may proceed
to deal with the property as if the garnishment had
not been issued.
(e) Within five days following the garnishee's
receipt of written notice from the sheriff, identifying
the purchaser of the defendant's interest, the garnish-
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ee shall pay the debt or deliver the property, as the
case may be, to the purchaser of the defendant's interest therein. However, if, upon the garnishee's receipt
of said written advice or notice, the debt remains not
yet due or the bailment, lease or security interest has
not yet expired or been satisfied or released, as the
case may be, the garnishee shall not be required to
deliver the property to the purchaser or the defendant
until five days after the debt is due, the bailment or
lease has expired, or the indebtedneBS secured by the
property is satisfied or the security interest is released.
(4) Garnishment shall not impair the powers of a
personal representative over estate property for the
purposes of administration. The personal representative shall prepare a certificate, noting thereon that
the property is estate property subject to administration. Such certificate shall be delivered within the
time prescribed in section 12 of this Act to the clerk of
the court which issued the writ. The personal representative shall also file a copy of the writ of garnishment and certificate in the office of the clerk of the
court in which the estate is being administered and
report the garnishment to the court in any petition for
distribution. In a decree made upon such petition,
distribution shall be ordered to the heir or legatee, but
delivery shall be ordered to the sheriff or clerk of the
court, as the case may be.
(5) If the property is not conveniently deliverable,
the garnishee may note that fact on the certificate,
and may continue to hold the property until the sheriff takes possession thereof.
(6) Garnishees who are employers shall pay the
exempt portion of earnings to defendants who are
employes. The garnishee may determine the exempt
portion or such earnings in accordance with the Earnings Exemption Computation Schedule contained in
the writ of garnishment delivered to the garnishee.

SECTION 15. (1) Property delivered to the clerk
of the court in accordance with section 12 of this Act
shall be disposed of as follows:
(a} If the writ of garnishment was issued pursuant
to an order for provisional process, the clerk shall hold
the money pending final judgment against the defendant unless the court finds, upon a claim of the defendant, that the property, or some part thereof, is exempt from execution. If final judgment is rendered in
favor of the defendant, the court shall order the clerk
to pay the money to the defendant. If final judgment
is rendered in favor of plaintiff, unless a claim of
exemption has been filed by the defendant with the
clerk and is pending, the court shall order the clerk to
pay to the plaintiff so much of the money as will satisfy the judgment, and to pay the remainder to the
defendant.
(b) If the writ of garnishment was issued pursuant
to a final judgment, then 10 days after receipt of the
money, unless a claim of exemption has been filed
with the clerk and is pending, the clerk shall pay to
the plaintiff so much of the money as will satisfy the
judgment and shall pay the remainder to the defendant.

(2) Property delivered to the sheriff in accordance
with section 12 of this Act shall be disposed of as
follows:
(a) If the writ of garnishment was issued pursuant
to an order for provisional process, the sheriff shall
hold nonperishable property pending final judgment
against the defendant unless the court finds, upon a
claim of the defendant, that the property, or some
part thereof, is exempt from execution. If final judgment is rendered in favor of the defendant, the court
shall order the sheriff to deliver the property to the
defendant. If final judgment is rendered in favor of
the plaintiff, unless a claim of exemption has been
filed by the defendant with the clerk and is pending,
the court shall order the sheriff to sell the property in
the same manner in which property is sold on execution.
(b) If the writ of garnishment was issued pursuant
to a final judgment, then 15 days after receipt of the
property, unless a claim of exemption has been filed
with the clerk and is pending, the sheriff shall sell the
property in the same manner in which property is sold
on execution.
(c) If the garnished property is perishable, or
livestock and the cost of keeping is great, the sheriff
shall sell the property in the same manner in which
property is sold on execution.
(3) The plaintiff shall be liable for the sherifrs
reasonable expenses in taking and keeping property
tendered pursuant to this section. If final judgment is
rendered in favor of the plaintiff, such expenses shall
be allowed as disbursements.
(4) Notwithstanding subsections (1) and (2) of this
section, if the plaintiff notifies the clerk or the sheriff
that the money or property should be released to the
defendant, the clerk or the sheriff shall promptly
release it.
(5) A claim or exemption shall be filed with the
court within 180 days after delivery of the writ of
garnishment to the garnishee.
(6) If a claim of exemption is aUowed by the court
after the money or proceeds of sale have been paid to
the plaintiff, the plaintiff shaU return the money or
proceeds, or the exempt portion thereof, to the defendant within 10 days after the court's order allowing
the claim of exemption.

SECTION 16. (1) Unless the garnishee shall file
a certificate and deliver the property required to be
delivered to the sheriff or clerk of the court within the
time provided by law, the garnishee shall be liable to
the plaintiff in an amount equal to the lesser of:
(a) The amount required to satisfy plaintifrs
claim or judgment; or
(b) The value of the defendant's property held by
the garnishee at the time of the garnishee's receipt of
the writ of garnishment.
(2) Delivery of the property by the garnishee to
the sheriff or clerk of the court, as the case may be,
shall discharge the garnishee from liability to the
plaintiff for the value thereof. The sheriff or clerk of
the court shall, when requested, provide the garnishee
with a receipt for any property received.
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SECTION 17. If a garnishee fails to provide a
certificate within the time stated, or if a certificate,
when given, is unsatisfactory to the plaintiff, or if the
garnishee fails to deliver pro~rty within the time
stated, the garnishee or an officer of the garnishee
may be ordered by the court where the action is pending or judgment has been entered to appear and be
examined on oath concerning the same, and disobedience of such order may be punished as contempt.

a part of the answer within such time as mny be prescribed or allowed.
SECTION 24. Witnesses, including the defendant
and garnishee or officer thereof, may be required to
appear and testify, and the issues shall be tried, upon
proceedings against a garnishee, as upon the lriul of
an issue of law between a plaintiff and defendunt.
SECTION 25. If by the answer it shall appear, or
if upon trial it shall be found, that the garnishee, at
the time of the delivery of the garnishment documents, held property beyond the amount requiro;?d to
be reported in the certificate, or held any property if
no certificate was given, or failed to deliver property
required to be delivered, judgment may be given
against the garnishee for the value thereof in money.

SECTION 18. The order provided for in section
17 of this Act shall require such person or officer to
appear before the court at a stated time and place. In
the proceedings upon the order, the person or the
association or corporation represented by an officer
shall be known as the garni~hee.
SECTION 19. The court may, at the time of the
application of the plaintiff for the order provided for
in section 17 of this Act, or at any time thereafter, by
order, restrain the garnishee from in any manner
disposing of or injuring any of the property of the
defendant alleged by the plaintiff to be in the garnishee's possession, and disobedience of such order
.
may be punished as contempt.
SECTION 20. After the allowance of the order
provided for in section 17 of this Act, and not less
than 20 days before the garnishee or officer thereof
shall be required to appear, or within a time to be
specified in the order, the plaintiff shall serve upon
the garnishee or officer thereof written allegations,
and may serve written interrogatories conct'rning
matters relating to the garnishment.
SECTION 21. Unless further time is allowed for
good cause, not less than 10 days prior to the day
when the garnishee or officer thereof is required to
appear, the garnishee shall file an answer to the allegations and interrogatories with the court and deliver
a true copy of the answer to the plaintiff. The answer
shall be on oath, and shall contain a full and direct
response to all the allegations and interrogatories.
SECTION 22. If the garnishee or officer thereof
fails to answer, the court, on motion of the plaintiff
may compel the garnishee or officer thereof to do so:
or the plaintiff may, at any time after the entry of
judgment against the defendant, have judgment
against the garnishee for want of answer. In no case
shall judgment be given against the garnishee for a
greeter amount than the judgment against the defendant.
SECTION 23. Plaintiff may except to the answer
of the garnishee or officer thereof for insufficiency,
within such time as may be prescribed or allowed, and
if the answer is adjudged insufficient, the garnishee
or officer may be allowed to amend the answer, on
such tenns as may be proper, or judgment may be
given for the plaintiff as for want of answer, or such
garnishee or officer may be compelled to make a sufficient answer. The plaintiff may reply to the whole or
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SECTION 26, Executions and writs of garnishment may issue upon judgment against a garnishee
as upon ordinary judgments between a plaintiff and n
defendant, and costs and disbursements shall be allowed and recovered in like manner; provided, however, when judgment is rendered against any garnishee,
and property of the defendant in the possession of the
garnishee is a debt owing by the garnishee to the
defendant not yet due, a bailment or lease which has
not yet expired, or a security interest in favor or garnishee, execution shall not issue until the debt is due,
bailment or lease has expired, or the indebtedness
secured by the property is satisfied or security interest released.
SECTION 27. (1) The clerk of the court shnll
. issue releases of garnishments based upon writs issued by such clerk, whenever the plaintiff, or the
plaintiffs agent or attorney, shall file with the clerk a
written request therefor. Such release shall be executed in duplicate, under the seal of the court or the
stamp of the clerk, and may cover all or any portion of
the property held under garnishment. One duplicate
original of the release shall be delivered to the garnishee, and the other duplicate original shall be filed
by the clerk in the court record. Any pending proceedings in such case for the sale upon execution of any
property so garnished shal1, as to all property covered
by the release, thereupon be terminated and be considered of no effect. All costs are to be paid by the
plaintiff.
(2) Upon receipt by the garnishee of the duplicnte
original release, the garnishee, and all property subject to such garnishment, shall to the extent stated in
the release, be released from all liability arising by
reason of the issuance and service of the writ of garnishment, or by reason of the garnishee's return
thereon as though the garnishment documents had
not been served. The garnishee may rely upon uny
such release so received without any obligation to
inquire into the authority therefor.
(3) The authority vested by this section in the
clerk of the court to issue releases is not exclusive but
in addition to the authority of the court having juris-
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office of the sheriff or other person on one day,
shall collect in advance the following fees:
(a) For serving summons, subpena, citation, order,
notice or similar documents, including small claims or
writ of execution [and gamishmenfJ, directed to not
more than two different parties, $12.50. When more
than two parties are to be served, $12.50 for each
additional two parties, or part thereof.
(b) For serving notice of seizure and sale of personal or real property, writ of restitution, or other
seizure under writ of attachment or execution, or
other process or proceeding, $12.50.
(c) For seizure and sale of personal or rea1 property, enforcement of writ of restitution, or otlier enforcement or seizure under writ of attachment or
execution, or other process or proceeding, $37 .50, and,
in addition, such sums as may be reasonable and
necessary to secure each keeper or custodian of property in custody, the expense of inventory of property
in custody and expense incurred in newspaper aavertising required by law in the execution of process.
(d) Sheriffs fees and disbursements, as provided
in this section, incurred after the docketing of a judgment, shall be added to the judgment and collected
from the judgment debtor.
(e) For making a conveyance of real property sold
on any process, $12.50, to be paid by, or for, the grantee.
(f) For making a copy of any process, order, notice
or other instrument in writing, when necessary to
complete the service thereof, for each folio, $2.50; but
no charge shall be made for copy of complaint or other
paper not actually made by the sheriff.
(g) For entering and processing distraint warrants
for state agencies, $5 each.
(2) The fees for service may be paid to the clerk at
the time of filing of the process when the process is to
be served within that county. The clerk shall indorse
upon the process when the sherifrs fees have been
received and at the end of each month furnish to the
sheriff a statement of all service fees collected.
(3) Fees collected for service shall be retained by
the sheriff or clerk for the benefit of the county where
the party to be served cannot be found.
(4) No mileage or commission shall be collected
for service of any document or process but in any
service involving travel in excess of 100 miles round
trip an additional fee of $10 shall be billed and collected.

diction of the cause to release, discharge or dissolve
garnishments.
SECTION 28. (1) Notwithstanding section 5 of
this Act, any state agency authorized to issue warrants to collect taxes and debts owed to the State of
Oregon, including but not limited to warrants issued
pursuant to ORS 179.655, 267.3B5, 314.430, 316.207,
320.080, 321.076, 323.390, 657.642 and 767.865, may
garnish property of a defendant in the possession of a
person other than the plaintiff or defendant by delivery lo such person of a warrant together with a notice
of garnishment.
(2) Notwithstanding section 6 of this Act, a warrant and notice of garnishment delivered under subsection (1) of this section may be delivered by any
employe of the state agency authorized by the agency
to deliver such warrant and notice of garnishment.
Such employe need not be covered by errors and omissions insurance as provided by section 6 of this Act.
(3) Notwithstanding section 12 of this Act, the
garnishee shall deliver the certificate of the garnishee
together with the garnished property to the state
agency which issued the warrant.
(4) Except as provided in subsections (1), (2) and
(3) of this section, all provisions of sections 2 to 27 of
this Act shall apply to garnishments under a warrant
and notice of garnishment.
Section 29. ORS 12.085 is amended to read:
12.085. Garnishment proceedings pursuant to
[ ORS 29.270 ta 29.370] sections 17 to 25 of this 1981
Act shall be commenced within one year from the
[time of seruice] delivery of the writ [and notice] of
garnishment under section 5 of this 1981 Act.
Section 30. ORS 21.375 is amended to read:
21.375. In the circuit, district or c'ounty court
there shall be charged and colJected in advance by the
county clerk, as clerk of the court, for the benefit of
the county, the following fees, and no more, for the
following purposes and services:
(1) Taking depositions, for each folio, $3.
(2) Making transcription from judgment docket in
the format provided in ORS 18.030, $4.
(3) Filing and docketing transcript of judgment in
the format provided in ORS 18.030, $4.
(4) Filing and marking a certified copy of declaration to become a citizen of the United States, for each
page, $2.
(5) Issuing writs of garnishment and issuing writs
of execution, [for no more than two each case, each
day, a fee of $2. For each additional multiple or parhon thereof of two writs of garnishment or execution
issued in that case, $2J $3 for each writ.
(6) For any service not enumerated in this section,
the fees provided under ORS 205.320.
Section 31. ORS 21.410 is amended to read:
21.410. (1) The sheriff of every county and any
other person serving process, in all civil actions, suits
and proceedings, for each case delivered to [his] the

Section 32. ORS 23.185 is amended to read:
23.185. (1) Except as provided in subsection (2) of
this section, the maximum part of the aggregate disposable earnings of an individual for any workweek
that is subjected to garnishment may not exceed:
(a) 25 percent of [his] the individual's disposable
earnings for that week;
(b) The amount by which (his] the individual's
disposable earnings for that week exceed [361 40
times the applicable federal minimum hourly wage
prescribed by section 6(a) (1) of the Fair Labor Standards Act of 1938 (29 U.S.C. 206) as that section is in
effect on January 8, 1979, including future minimum
hourly wages then prescribed in that section; or
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(c) The amount described in paragraph (a) or (b) of
this subsection, minus any amount required to be
withheld from [his] the individual's disposable earnings for that week pursuant to an order issued under
ORS 23.777 or 23.783,

[(3) Notwithstanding subsection (1 J of this sec/ion,
if a wn·t is served on a bank, trust company or savings
and loan association, as garnishee, the sheriff shall
deliver the copies and notice required by subsection (1)
of this section lo such garnishee. If the garnishee hCl$
property belonging to the judgment debtor, the garnishee shall promptly mail or deliver the copies and
notice lo the judgment debtor.]
[(4)] (2) The sheriff may meet the requirements of
subsection (1) of this section by mailing the documents to the last-known address of the [judgment
debtor] defendant es provided by the U11dgmenl
creditor] plaintiff. The sheriff may withhold execution of the writ until [such address or a statement that
the judgment creditor] the plaintiff either provides
such address or a statement that the plaintiff hos
no knowledge of the [judgment debtor's) defendant's
[last-known] address [is furnished by the judgment
creditor]. The sheriff shall have no duty under
this section if the plaintiff provides a statement
that the plaintiff has no knowledge of the defendant's address.

whichever amount is less.
(2) The restrictions of subsection (1) of this section
do not apply in the case of:
(a) Any oder of a court of bankruptcy under sections 1 (601) to 1 (686) of the Act of June 22, 1938, ch.
675 (11 U.S.C. 1001 to 1080) or under the Act of
November 6, 1978 (Public Law 95-598).
(b) Any debt due for state or federal tax.
(3) No court shall make, execute or enforce any
order or process in violation of this section.
(4) Any waiver by a debtor of the provisions of
this section is void.
[(5) Any legal process seroed on a garnishee shall
indicate whether the provisions of subsection (2) of this
secti'on apply.]
[(6) A copy of this section shall be attached to or
made a part of any legal process seroed on a
garnishee.]
[(7JJ (5) No employer shall discharge any person
for the reason that the person has had earnings garnished.
Section 33. ORS 29.178 is amended to read:
29.178. (1) Following (execution] attachment by
the sheriff [of any writJ pursuant to [ORS 29.170 or
29.l'i.'5 other than a wage or salary garnishment]
ORCP 84, the sheriff shall promptly mail or deliver
the following to the [noncorporate judgment debtor]
defendant who is not a corporation at [his] the
last-known address of the defendant:
(a) A copy of the writ;
(b) A copy of the [certificate delivered to the county
clerk pursuant to ORS 29.170 (J)j claim of lien filed
pursuant to ORCP 84 C., if any; and
[(c) A copy of the notice delivered pursuant to subsection (3) of ORS 29.170 or subsection (1) of ORS
29.175, if any,· andJ
[{d}] (c) The notice of exemptions and claim
form described in [subsection (2) of this) section 11 of
this 1981 Act.
[(2) The notice to the judgment debtor shall
contain:]
[(a) A statement that certain property of the judgment debtor has been or may have been levied upon;]
[(b) If the sheriff has executed the writ by laking
property into his custody, a list of the property so
taken,·]
[(c} A list of all property and funds declared exempt under state or federal law;}
[(d) An explanation of the procedure by which the
judgment debtor may claim an exemption,·]
[(e) A statement that the forms necessary to claim
an exemption are available at the county courthouse at
no cos/ lo the judgment debtor,· and]
•
[(f) A statement that if the judgment debtor has
any questions, he should consult an attorney.]
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SECTION 34. Section 36 of this Act is ndded to
and made a part of ORS 23.410 to 23.600.
SECTION 35. (1) Following levy by the sheriff
pursuant to ORS 23.410, the sheriff shall promptly
mail or deliver the following to each judgment debtor
who is not a corporation at the last-known address of
each such judgment debtor:
(a) A copy of the writ; and
(b) A copy of the notice of exemptions and claim
form described in section 11 of this 1981 Act.
(2) The sheriff may meet the requirements of
subsection (1) of this section by mailing the documents to the last-known address of the judgment
debtor as provided by the judgment creditor. The
sheriff may withhold execution of the writ until the
judgment creditor either provides such address or a
statement that the judgment creditor has no knowledge of the judgment debtor's address. The sheri£f
shall have no duty under this section if the judgment
creditor provides a statement that the judgment creditor has no knowledge of the judgment debtor's addres'I.

Section 36. ORCP 81 is amended to read:
RULE81
DEFINITIONS; [NOTICE OF LEVY,·] SERVICE;
ADVERSE CLAIMANTS
A. Definitions. As used in Rules [81-85) 81
through 85, unless the context otherwise requires:
A.(1) Attachment. "Attachment" is the procedure
by which an unsecured plaintiff obtains a judicial lien
on defendant's property prior to judgment.
A.(2) Bank. "Bank" includes commercial and
savings banitS: trust companies, savings and loan
associations, and credit unions.
A.(3) Clerk. "Clerk" means clerk or the court of
any person performing the duties of that office.
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A.(4) Consumer goods. "Consumer goods" means
consumer goods as aefined in ORS 79.1090.
A.(5) Consumer transaction. "Consumer transaction" means a transaction in which the defendant
becomes obligated to pay for goods sold or leased,
services rendered, or monies loaned, f.rimarily for
purposes of the defendant's persona, family, or
household use.
A.(6) Issuing officer. "Issuing officer" means any
person whoon behalf of the court is authorized to
issue provisional process.
A.(7) ~ "Levy" means to create a lien upon
property prior to judgment by any of the procedures
provided by Rules [81-85181 through 85 that create a
lien.
A.(8) Plaintiff and defendant. "Plaintiff' includes
any party asserting a claim for relief whether by way
of claim, third party claim, cross-claim, or counterclaim, and "defendant" includes any person against
whom such claim is asserted.
A.(9) Provisional process. "Provisional process"
means attachment under Rule 84, claim and delivery
under Rule 85, temporary restraining orders under
Rule 83, preliminary injunctions under Rule 88, or
any other legal or equitable judicial process or remedy
which before final judgment enables a plaintiff, or the
court on behalf of the plaintiff, to take possession or
control of, or to restrain use or disposition of, or fix a
lien on property in which the defendant claims an
interest, except an order appointing a provisional
receiver under Rule 80 or granting a temporary restraining order or preliminary injunction under Rule
79.
A.(10) Security interest. "Security interest" means
a lien created by agreement, as opposed to a judicial
or statutory lien.
A.(11) Sheriff. "Sherifr' includes a constable of a
district or justice court.
A.(12) Writ. A "writ" is an order by a court to a
sheriff or other official to aid a creditor in attachment.
[B. Notice to de[endantfpl/owi_ng leuy.]
[B.(J) Fonn of notice. Whenever a plaintiff levies
on properly of a defendant, other than wages held by
an employer, the plaintiff must cause to be promptly
served on the defendant, in the mannerprovied in Rule
9[ B., a notice substantially in the following form:]
]

______________
[IN THE _ _ COURT OF THE STATE OF
OREGONFOR _ _ COUNTY]

(

___ - -

Plaintiff

v.

)

)
)

No. _ __
NOTICE OF LEVY

)

Defendant
)J
[ TO: (Defendant) IMPORTANT NOTICE. READ CAREFUUY IT CONCERNS YOUR PROPERTY.]
(I. Action was commenced against you on _ _ for
$

.J

l.2. 1b secure payment the following has been levied on:
(E.g.: 1979 Chevrolet,_klcense #ABC 123
§avin~ccount in Fiduciary Trust & Savings Co.
Etc.)
1

[3. This properl)' will {he held by the court} {remain subject
to a lien) while the action is pending and may be taken
from you pennanently if judgment is entered against
you.]
[4. You may release the property from the levy by delivering
a bond lo the clerk of the court.]
[If you have any questions about this matter, you
should consult an attorney.]
[IF YOU DO NOTHING ABOUT TIUS, YOU M"AY
LOSE THIS[PROPERTYPERMANENTLY.]

________________

[

Name and address ofplaintiff or
p/ai'nliff's attorney]

_______________]

[B. (2) Noh'ce of exemption. If the defendant is a
natural person, the notice served shall also contain the
following statement:
[SOME KINDS OF PROPERTY CANNOT BE
TAKEN FROM YOU IN A LEGAL PROCEEDING.
THE PROPERTY DESCRIBED IN THIS NOTICE
MAY OR .llfA Y NOT BE THE KIND OF PROPERTY THAT CANNOT BE TAKEN. IF YOUR PROPERTY IS PROTECTED, YOU MUST TAKE ACTION IMMEDIATELY TO CLAIM THAT YOUR
PROPERTY CANNOT BE TAKEN. IF YOU DO
NOT AOT, YOU WILL LOSE THE PROPERTY,
WHEJ'HER OR NOT IT IS PROTECTED. YOU
SHOULD GET LEGAL ADVICE 1YJ DETERMINE
IF THE PROPERTY DESCRIBED IN THIS NOTICE CAN BE TAKEN IN THIS PROCEEDING
AND HOW TO TAKE THE REQUIRED AC'l'ION
1YJ CLAIM THAT YOUR PROPERTY CANNOT
BETAKEN.)
[B.(8} Address o de endant unknown. Where a
plaintiff cannot find e endant or defendant's attorney and knows of no address or office of defendant or
defendant's attorney and with reasonable diligence
cannot discover any address or offi'ce of defendant or
defendant's attorney and cannot seroe notice upon
defendant in any manner, plaintiff shall file an affidavit to that effect, and seroice of notice upon defendant shall not he required.]
[C.) B. Service of notices or orders; proof of
service.
[C.) B.(1) Service. Except where some other method is expressly permitted, any notice or order to show
cause required or permitted to be served by Rules
[81-85] 81 through 85 shall be served in the manner
in which a summons may be served.
[C.) B.(2) Proof of service. Copies of all notices or
orders to show cause shall be filed together with proof
of service as provided in Rule 9 C.
[.D.] C. Adverse Claimants. A person other than
the defendant claiming to be the actual owner of
property subject to provisional process, or any interest
in such property, may move the court for an order
establishmg the claimant's title or interest, extinguishing the plaintifrs lien, or other appropriate
relief. After hearing:
[.D.] C.(1) Summary release of attachment. In a
case where there is no genuine issue as to any material fact and the claimant is entitled to relief as a matter of law, the court may make an order establishing
claimant's title or interest, extinguishing or limiting
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the plaintifrs lien, or granting other appropriate
relief.
[.D.] C.(2) Continuation of attachment. In all other
cases, the court shall order the provisional process
continued pending judgment. Such order protects the
sheriff but is not an adjudication between the claimant and the plaintiff.
Section 37. If House Bill 3261 (1981) becomes law,
sections 11 and 12, chapter 898, Oregon Laws 1981
(Enrolled House Bill 3261), are repealed, and ORCP
81 C., as amended by section 36 of this Act, is amended to read:
C. Adverse claimants. A person other than the
defendant claiming to be the actual owner of property
subject to provisional process, or any interest in such
property, may move the court for an order establishing the claimant's title or interest, extinguishing the
plaintifrs lien, or other appropriate relief. A hearing
upon such motion shall be conducted within 20
days after service pursuant to Rule 9. After hearing:
C.(1) Summary release of attachment. In a case
where there is no genuine issue as to any material
fact and the claimant is entitled to relief as a matter
of law, the court may make an order establishing
claimant's title or interest, extinguishing or limiting
the plaintiffs lien, or granting other appropriate
relief. In such case, the court may enter an order
directing the plaintiff to pay the claimant the
reasonable expenses incurred in securing such
order, including attorney fees.
C.(2) Continuation of attachment. In all other
cases, the court shall order the provisional process
continued pending judgment. Such order protects the
sheriff but is not an adjudication between the claimant and the plaintiff.
Section 38. ORCP 84 C. is amended to read:
C. Attachment by claim of lien.
C.(1) Propert~ sub~ect to claim of lien. When attachment is aut orize, the plaintiff may attach the
[following] defendant's real property by filing a
claim of lien. [;]
[ C. (J)(a) Defendant's real property; or]
[C.(JJ(b) Personal property of the defendant in
which a consensual security interest within ORS chapter 79.1020 would be required to be perfected by filing
a financing statement under ORS '19. 3020.]
C.(2) Form of claim; filing.
C.(2)(a) Form. The claim of lien must be signed by
the plaintiff or plaintiffs attorney and must:
C.(2)(a)(i) Identify the action by names of parties,
court, docket number, and judgment demanded;
C.(2)(a)(ii) Describe the particular property attached in a manner sufficient to identify it;
C.(2)(a)(iii) Have a certified copy of the order
authorizing the claim of lien attached to the claim of
lien.
C.(2)(a)(iv) State that an attachment lien is
claimed on the property.
[ C. (2)(a)(b) Filing.]
C.(2)(b)[(i)J Filing. A claim of attachment lien in
real property shall be filed with the clerk of the court

_ ______ ____ -···- _C2_},~~:_88_3

that authorized the claim and with the county clerk of
the county in which the property is located. The county clerk shall certify upon every claim of lien so filed
the time when it was received. Upon receiving the
claim of lien, the county clerk shall immediately file
such claim of lien in the county clerk's office, and
record it in a book to be kept for that purpose. When
the claim of lien is so filed for record, the lien in favor
of the plaintiff attaches to the real property described
in the claim of lien. Whenever such lien is discharged, the county clerk shall enter upon the margin
of the page on which the claim of lien is recorded a
minute of the discharge.
(C.(2)(b)(i0 A claim of altachme11t Hen i,, personal
property shall be filed with the clerk of the court that
authon'zed the claim of lien and in the same office or
offices in which a financing statement would be required to be filed. A lien arises in the property described in the claim upon a filing of the claim of lien. I
Section 39. ORCP 84 D. is amended to rend:
D. Writ of attachment.
D.(1) Issuance: cont.en~JQ who~_<!jrect~~; --~-=suance of several writs. Ifdirectedby an oracr authorizing provisional process under Rule 83, the clerk
shall issue a writ of attachment. The writ shnU be
directed to the sheriff of any county in which property
of the defend ant may be, and shall require the sheriff
to attach and sefely keep all the property of the defendant within the county not exempt from execution, or
so much thereof as may be sufficient to satisfy the
plaintifrs demand, the amount of which shall be
stated in conformity with the complaint, together
with costs and expenses. Several writs may be issued
at the same time to the sheriffs of different counties.
D.(2) Manner of executing_ writ. The sheriff to
whom the writ is directed and delivered shall note
upon the writ the date of such delivery, and shall
execute the writ without delay, as follows:
D.(2)(a) Personal properu, __Q_o_Lln __P.Q~~!?flSlO_Tl__Qf
third party, Tangible personal property {capable of
manual delivery to the sheriff, andJ not in the possession of a third person[,] shall be attached by taking it
into the sherifrs custody. If any properly attached is
perishable, or livestock, where the cost of keeping is
great, the sheriff shall sell the same in the manner in
which property is sold on execution. The proceeds
thereof and other property attached shall oo retained
by the sheriff to answer any judgment that muy be
recovered in the action, unless sooner subjected to
execution upon another judgment. Plaintiffs lien
shall attach when the propc1ty is token into the shcrifrs custody.
D.(2)(b) Other_p~rsonal __ pyo__perty. Tangible
and intangible personal property in the possession, control or custody of or debts or other mon•
etary obligations owing by a third person shall
be attached as provided in sections 2 to 28, chop·
ter 883, Oregon Laws 1981 (Enrolled Senate Bill
527).
{D.(2)(b) Qthl!_r._P!!__rson_al prope_rly, 0/lwr personal
property shall be al/ached by leaving a ,.wt1fied copy
of the writ and a notice wit/1 the perso11 having po.'l,'U!.'I·
sion of the same, or if ii be a debt, llle11 wit!, //,r indi-
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vidual debtor, and if such debt arises out of a w'!ge or
salary claim against a corporate _debtor then Lf)llh the
registered agent of the corporatzon, the president or
other head of the corporation, vice PIY;sident, secretary,
cashier. assistant cashier or managmg agent or such
other person designated by the corporation to ~ccept
the writ and notice, or if it be rights or shares m the
stock of an association or corporation, or interests or
profits thereon, then w,!h such person or '!fficer of.the
associnlion or corporation as a summons ,s authonzed
to be served upon; provided that if it be a security, as
defined in ORS 78.1020 or a share or any other interest for which a certificate is outstanding the require~
men/s of ORS 78.3170 must be satisfied However,
debts owing to the defendant by a _ba,nk or tr_ust fO!"·
pany or savings and loan assoczallon mamtammg
branch offices, or credits or other personal property
whether or not capable of manual delivery, belonging
lo the defendant and in the possession of or under. the
control of such a bank or trust company or sa'!mgs
and loan association, shall be attached by leavmg a
certified copy of the writ and the notice with the president, vice president, treasurer, secretary, cashier, or
assistant cashier of the bank or trust company or
savings and loan association at the office or branch
thereof at which the account evidencing such indebtedness i's earned or al which the hank or trust company
or savings and loan association has credits or other
personal property belonging to the defendant in its
possession or under its control, or, if no such officers
be found at such office or branch, by leaving a certified copy of the writ and the notice with the manager
or assistant manger of such office or bran.ch,- and no
attachment shall be effective as to any debt owing by
such hank or trust company or savings and loan association if the account evidencing such indebtedness is
carried at an office or branch thereof not so served, or
as to any credits or other personal property in its possession or under its control a/ any office or branch
thereof not so served, except that such service on the
head office of any such institution shall be effective
service upon all offices or branches thereof located in
the same city as the head office. Plaintiff's lien shall
attach upon service of the copy of the writ and notice
as provided in. this paragraph.]
[D.(2/(c} Savings and loan association. For purposes of this paragraph, a savings and loan association, including such an association doing business in.
this stale and organized under the laws of another
stale or of the United Sta/es, shall be deemed the debtor of a defendant lo whom a certificate, account, or
obligation, or an interest therein, of the association
has been issued, establi'shed, or transferred and in
sucl1 r.ase the provisions of ORS 78.3170 shall not
apply,· provided, however, ownership by a defendant of
reserve fund capital stock, or comparable equity stock,
or of an interest therein, of any such association shall
not be deemed to create such a relationship.J
[D.(2){d) Form of notice. The notice referred lo in
paragraph rb) o/ thISsubsection shall contain the
name of the court, the names of the parties to the action, clearly specify name of the party of parties whose
properly is being garnished, provide the last address,
if known, of eacli party whose properly t's being gar-

nished, be directed to the garnishee, specify the property al/ached, whenever possi'ble, and ':"'..mply with the
requirements of ORS 23.185. A cert1f1ed copy of the
order authorizing provisional process shall be attached to the notice. If wages held by an employer are
attached, a copy of the provisions of ORS 23.170 and
23.185 shall be included in the notice. The notice may
contain additional information to assist the garnishee
in 1aentifying the party whose property is being
garnished.]
[.D. (2)(/) Interest in es/ate. The interest ~fa c!istributee in an estate may be attached as provided m ORS
29.175. A plaintiff's lien shall attach upon service of
the copy of the writ and notice as provided in that
section.]
[.D.(3} Procedure after garnishment.]
[.D.(3}{a) Llabili'{,_ of garnishee; delivery of attached property lo s eriff by garnishee. Any persqn,
association, or corporation mentioned in paragraph
(b) ofsubsection (2) of this section, from the time of the
service of a copy of the writ and notice as ~here,'! provided, shall, unless the attached property IS delivered
or attached debt is paid to the sheriff, he liable to the
plaintiff for the amount thereof until the attachment is
discharged or any judgment recovered !Jr the plalntilf
is satisfied. Such property may be de/wered or debt
paid to the sheriff without suit, or at any time before a
judgment against the garnishee, and the sheriff's
recelpt shall be a sufficient discharge.]
[.D.(3}(b) Certificate o[gamishee; o"f1er fi?r exam~nation o arnishee. Whenever the sheriff, with a wnt
o attachment against the defendant, shall applJ'. to
any person or officer mentioned ln paragraph (b} of
subsection (2} of this section, for the purpos_e of attaching any properly '!1entioned th!!rei'n,. such perlfo_n or
officer shall f um,sh the sheriff w,th a certificate,
designating the a_mount and des~ription of Of!Y property in the possession of the garmshee belongmg to the
defendant, or any debt owing to the defendant, or the
number of rights or shares of the defendant in the
stock of the association or corporati'on, with any interest or profits or encumbrance thereon. The certificate
shall be f umished lo the sheriff within five days from
the date of seroice of the writ. If such person or officer
fails lo do so within the time stated, or if the certificate, when given, is unsatisfactory lo the plaintiff,
such person or officer may h~ req_uired bf the court, or
judge thereof, where the action lS pending, to appear
and be examined on oath concerning the same, and
disobedience to such order may be punished as a
contempt.]
[D.{3)(c) Contents of order; designation of parties.
The order provided for in paragraph (b} of this subsection shall require such person or officer to appear
before the court or judge at a time and place therein
stated. In the proceedings thereafter upon the order,
such person or the association or corporation represented by such officer shall be known as the
garnishee.)
[D.{3){d} Restraining order against garnishee. The
court or judge thereof may, at the time of the application of the plaintiff for the order provided for in paragraph (b} of this subsection, and at any time thereafter
before judgment against the garnishee, by order re-
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strain the garnishee from in any manner disposing of
or injuring any of the properly of the defendant, alleged by the plaintiff to be in the garnishee's possession, control or owing by the garnishee to the defendant, and disobedience to such order may be punished
as a contempt.]
[D.(3)(e) Allegations and interrogatories to the
IIEflJ,ishee, After the allowance of the order provided
for in paragraph (b} of this subsection, and before the
garnishee or officer thereof shall be required to appear, or within a time to be specified in the order, the
plaint,'// shall serve upon the garnishee or officer
thereof written allegations, and may seroe written
interrogatories, touching any of the properly as to
which the garnishee or officer thereof is required to
give a certificate as provided in paragraph (b) of this
subsection.]
[D.(3)(/)Answero amishee. On the day when the
garnishee or of, icer t ereo is required to appear, the
garnishee or officer shall return the allegations and
interrogatories of the plaintiff to the court or judge,
with the written answer of the garnishee or offi'cer,
unless for good cause shown a f urlher time is allowed.
The answer shall be on oath and shall contain a full
and direct response to all the allegations and
interrogatories.]
[D.(9}{g) Com llin
amishee to answer: 'ud ment or want of answer. If the garnishee or ofj icer
t, ereo ails to answer, the court or judge thereof, on
motion of the plaintiff, may compel the garnishee or
officer to do so, or the plaintiff may, at any time after
the entry of judgment against the defendant, have
judgement against the garnishee for want of answer.
In no case shall judgment be given against the garnishee for a greater amount than the judgment
against the defendant.]
[D. (9)(h) Exception or
to answer. Plaintiff
may except to tlie answer of t. garnishee or officer
thereof for insufficiency, within such time as may be
prescribed or allowed, and if the answer is adjudged
insufficient, the garnishee or officer may be allowed to
amend the answer, on such tenns as may be proper, or
judgment may be given for the plaintiff as for want of
answer, or such garnishee or officer may be compelled
to make a sufficient answer. The plaintiff may reply
to the whole or a part of the answer within such time
as may be prescribed or allowed. If the answer is not
excepted or replied to within the #me prescribed or
allowed, it shall be taken to be true and sufficient.]
[D.(8J(i) Trial. Witnesses, including the defendant
and garnishee or officer thereof, may be required to
appear and testify, and the issues shall be tried, upGn
proceedings against a garnishee, as upon the trial of
an issue of fact between a plaintiff and defendant.]
[D.(3J(j) Judgment against garnishee. If by the
answer it shall appear, of if upon trial it shall be
found, that the garnishee, at the time of the seroice of
the copy of the wn·t of attachment and notice, had any
properly as to whz'ch such garnishee or officer thereof
is required to give a certificate, as provided in paragraph (b) of this subsection, beyond the amount admitted in the certificate, or in any amount if the certificate
was refused, judgment may be given agalnst the garnishee for the value thereof in money. J
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[D.(3)(k) Execution against garnishee. Executions
may issue upon /udgments against a garnishee as
upon orcNnary judgments between plaintiff and defendant, and costs and disbursement1> .;/,all be allowed
and recovered in like manner,· provided, however,
when judgment is rendered against any garnishee,
and the debt from the garnishee to the defendant is not
yet due, execution shall not issue u11til the debt is due.]
[D.(3)(1) Release o amishment. The clerk of any
courl in whom is vested aut on·ty to issue writs of
attachment may issue releases of garnishments based
upon writs of attachment issued by such ,Jerk, whenever the plaintiff by attorney of record, or the plaintiff in
person if there is no attorney, shall file with the clerk a
written request therefor. Such release shall be executed
in duplicate, under the seal of the court or the stamp of
the clerk, and may cover all or any portion of the
funds or property held under garnishment. One duplicate on"ginal of the release shall be delivered to the
garnishee and the other duplicate original, together
with the written request therefor, indorsed 011 the face
thereof be attorney of record, if there be an attorney,
shall be attached to the on"ginal writ of attachment in
the same manner as the return of the shenff or constable,· and any pending proceedings in such case for the
sale upon execution of any property so garnished shall,
as lo all property covered by the release, thereupon be
terminated and be considered of no effect,· all costs lo
be paid by the plaintiff. Upon recelpt by the garnishee
of the duplicate original release, the garnishee, and all
funds or property subject to such garnishment, shall,
to the extent stated in the release, be released from all
liability arising by reason of the issuance and seroice
of the writ of attachment and notice of garnishment,
or by reason of garnishee's return thereon, as though
the writ of attachment and notice of garnishment had
not been served. The garnishee may rely upon any
such release so received without any obligation on the
parl of the garnishee to inquire into the authority
therefor. The authority uested by this section ,·n the
clerk of the court to issue releases is not exclusive but is
in addition to the authority of the court having iurisdiction of the cause to release, discharge, or dissolve
attachments and garnishments.]
D.[(4}j(3) · Return of writ; inventory. When the
writ of attachment has been fully executed or discharged, the sheriff shall return tile same, with the
sherifrs proceedings indorscd thereon, to the clerk of
the court where the action was commenced, and the
sheriff shall make a full inventory of the property
attached and return the same with the writ.
D.[(5}](4) Ind~!!).nity to_sheriff. Whenever a writ of
att8chment is dc~livereatothesheriff, if the sheriff
has actual notice of any third party claim to the personal properly to be levied on or is in doubt as to ownership of the property, or of encumbrances thereon, or
damage to the property held that may result by reason of its perishable character, such sheriff may require the plaintiff to fiie with the sheriff a surety
bond, indemnifying the sheriff and the sherirrs
bondsmen against any loss or damage by reason of the
illegality of any holding or sale on execution, or by
reason of damage to any personal property held under
attachment. Unless a lesser amount is acceptable to
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the sheriff, the bond shall be in double the amount of
the estimated value of the property to be seized.
SECTION 40, If any provision of this Act or the
application thereof to any person or circumstance is
held invalid for any reason, such invalidity shall not
affect any other provision or application of this Act
which can remain in effect without the invalid provision or application, and to this end the provisions of
this Act are severable.
SECTION 41. This Act takes effect January 1,
1982.
Approved by the Governor August 22, 1981
Filed in the office of Secretary of State August 25, 1981
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AN ACT
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Relating to land use planning; and prescribing an
effective date.
Be It Enacted by the People of the State of
Oregon:
SECTION 1. Section 2 of this Act is added to and
made a part of ORS 92.025 to 92.160.
SECTION 2. (1) The governing body of a city or
county or itR designate shall take final action on an
application t'or approval of a tentative plan for a subdivision or major partition located within an acknowledged urban growth boundary within 180 days after
the application is found to be complete. If the governing booy of a city or county or its designate does not
take final action on an application for approval of a
tentative plan for a subdivision or major partition
located within an acknowledged urban growth boundary within 180 days after that application is found to
be complete, the applicant may applf in the circuit
court of the county where the application was filed for
a writ of mandamus to compel the governing body or
its designate to issue the approval. The writ shall be
issued unless the governing body of the city or county
shows that the approval would violate a substantive
provision of the city or county comprehensive plan or
land use regulations as defined in ORS 197.016.
(2) If an application for approval of a tentative
plan for a subdivision or major partition located within an acknowledged urban growth boundary is incomplete, the governing body shall notify the applicant of
that fact within 30 days of the receipt of the application and allow the applicant to provide the additional
information required.
(3) As used in this section, "acknowledged urban
growth boundary" means an urban growth boundary
acknowledged as being in compliance with the goals.
SECTION 3. Sections 4 to 7 of this Act are added
to and made a part of ORS 197.005 to 197.430.
SECTION 4. As used in sections 5 to 7 of this
1981 Act:

(1) "Buildable lands" means lands in urban and
urbanizable areas that are suitable, available and
necessary for residential uses.
(2) "Manufactured homes" means structures with
a Department of Housing and Urban Development
(HUD) label certifying that the structure is constructed in accordance with the National Manufactured
Housing Construction and Safety Standards Act of
1974 (42 U.S.C. §§ 5401 et seq.), as amended on the
effective date of this 1981 Act.
(3) "Periodic review" means the review of an acknowledged comprehensive plan and land use regulations by a local government in accordance with the
schedule for plan review and revision adopted as part
of the acknowledged comprehensive plan.
(4) "Urban growth boundary" means an urban
growth boundary included or referenced in a comprehensive plan.

SECTION 5. (1) The availability of housing opportunities for persons of lower, middle and fixed
income is a matter of state-wide concern.
(2) When a need has been showr, for housing within an urban growth boundary at particular price
ranges and rent levels, needed housing shall be permitted in a zone or zones with sufficient buildable
land to satisfy that need.
(8) Subsection (2) of this section srall not be construed as an infringement on a local government's
prerogative to:
(a) Set approval standards under which a particular housing type is permitted outright;
(b) Impose special conditionu upon approval of a
specific development proposal; or
(c) Establish approval procedures.
(4) Any approval standards, special conditions and
the procedures for approval adopted by a local government shall be clear and obj~ctive and shall not have
the effect, either in themselves or cumulatively, of
discouraging needed housing through unreasonable
cost or delay.
SECTION 6. (1) As used in section 5 of this 1981
Act, until the beginning of the first periodic revir:w of
a local government's acknowledged comprehensive
plan, "ne«:ded housing'' means housing types determined to meet the need shown for housing within an
urban growth boundary at particular price ranges and
rent levels. On and after the beginning of the first
periodic review of a local government's acknowledged
comprehensive plan, "needed housing" also means
housing that includes, but is not limited to, attached
and detached single-family housing and multiple
faruily housing for both owner and renter occupancy
and manufactured homes, as defined in section 4 of
this 1981 Act, located in either mobile home parks or
subdivisions.
(2) Subsection (1) of this section shall not apply to:
(a) A city with :-\ population of leBB than 2,500.
(b) A cour.ty with a population of less than 15,000.
(3) A local government may take an exception to
subsection (1) of this section in the same manner that
an exception may be taken under the goals.
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Senate Bill 545
Sponsored by COMMITTEE ON JUSTICE (at the request of Oregon Bankers Association, Frank E. Brawner, Executive
Vice Pres.)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduced.

Makes rules of civil procedure adopted by Council on Court Procedures· effective only if adopted by
Legislative Assembly by statute.
Declares emergency, effective on passage.
A BILL FOR AN ACT

2
3

Relating to the Council on Court Procedures; creating new provisions; amending ORS 1. 735; and declaring an
emergency.

4

Be It Enacted by the People of the State of Oregon:

5

Section 1. ORS 1. 735 is amended to read:

6

1.735. The Council on Court Procedures shall promulgate rules governing pleading, practice and

7 •

procedure, including rules governing form and service of summons and process and personal and in rem

8

jurisdiction, in all civil proceedings in all courts of the state which shall not abridge, enlarge, or modify the

9

substantive rights of any litigant. The rules authorized by this section do not include rules of evidence and rules

10

of appellate procedure. The rules thus adopted and any amendments which may be adopted from time to time,

11

together with a list of statutory sections superseded thereby, shall be submitted to the Legislative Assembly at

12

the beginning of each regular session [and shall go into effect 90 days after the close of that session unless the

13

Legislative Assembly shall provide an earlier effective date]. Rules and amendments adopted by the council, and

14

the superseding of statutory sections thereby, shall not become effective unless adopted by the Legislative Assembly

15

by statute. The Legislative Assembly may, by statute, amend, repeal or supglement any of the rules.

16

SECTION 2. The amendment of ORS 1.735 by section 1 of this Act is first applicable to rules and

17

amendments adopted by the Council on Court Procedures, and the superseding of statutory sections thereby,

18

submitted to the Legislative Assembly at its 1981 Regular Session.

19
20

SECTION 3. This Act being necessary for the immediate preservation of the public peace, health and

safety, an emergency is declared to exist, and this Act takes effect on its passage.

NOTE:

Matter in bold face in an amended section is new; matter [italic and bracketed] is existing law to be omitted;
complete new sections begin with SECTION.
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Senate Bill 793
Sponsored by Senator POWELL (at the request of Wendell Langman)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure as
introduced.

Requires service of summons in actions involving motor vehicle accidents to be made upon defendant's
motor vehicle liability insurer. Prohibits default against insurer if notice was not given unless defendant failed
to provide insurer's correct address.
A BILL FOR AN ACT

,-

2

Relating to civil procedure; amending ORCP 70.

3

Be It Enacted by the People of the State of Oregon:

4

Section 1. ORCP 7D. is amended to read:

5

D. Manner of service.

6

D.(1) Notice required. Summons shall be served, either within or without this state, in any manner

7

reasonably calculated, under all the circumstances·, to apprise the defendant of the existence and pendency of

8

the action and to afford a reasonable opportunity to appear and defend. Summons may be served in a manner

9

specified in this rule or by any other rule or statute on the defendant or upon an agent authorized by

IO

appointment or law to accept service of summons for the defendant. Service may be made, subject to the

11

restrictions and requirements of this rule, by the following methods: personal service of summons upon

12

defendant or an agent of defendant authorized to receive process; substituted service by leaving a copy of

13

summons and complaint at a person's dwelling house or usual place of abode; office service by leaving with a

14

person who is apparently in charge of an office; service by mail; or, service by publication.

15

D.(2) Service methods .

16

D.(2)(a) Personal service. Personal service may be made by delivery of a true copy of the summons and a

17

true copy of the complaint to the person to be served.

18

D.(2)(b) Substituted service. Substitl!ted service may be made by delivering a true copy of the summons

19

and complaint at the dwelling house or usual place of abode of the person to be served, to any person over 14

20

years of age residing in the dwelling house or usual place of abode of the person to be served. Where

21

substituted service is used, the plaintiff, as soon as reasonably possible, shall cause to be mailed a true copy of

22

the summons and complaint to the defendant at defendant's dwelling house or usual place of abode, together

23

with a statement of the date, time, and place at which substituted service was made. For the purpose of

24

computing any period of time prescribed or allowed by these rules, substituted service shall be complete upon

25

such mailing.

26

D.(2)(c) Office service. If the person to be served maintains an office for the conduct of business, office

27

service may be made by leaving a true copy of the summons and complaint at such office during normal

28

working hours with the person who is apparently in charge. Where office service is used, the plaintiff, as soon

NOTE:
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as reasonably possible, shall cause to be mailed a true copy of the summons and complaint to the defendant at
2

the defendant's dwelling house or usual place of abode, together with a statement of the date, time, and place at

3

which office service was made. For the purpose of computing any period of time prescribed or allowed by

4

these rules, office service shall be complete upon such mailing.

5

D.(2)(d) Service by mail. Service by mail, when required or allowed by this rule, shall be made by mailing a

6

true copy of the summons and a true copy of the complaint to the defendant by certified or registered mail,

7

return receipt requested. For the purpose of computing any period of time prescribed or allowed by these rules,

8

service by mail shall be complete when the registered or certified mail is delivered and the return receipt signed

9

or when acceptance is refused.

10

D.(3) Particular defendants . Service may be made upon specified defendants as follows :

11

D .(3)(a) Individuals.

12

D.(3)(a)(i) Generally. Upon an individual defendant, by personal service upon such defendant or an agent

13

authorized by appointment or law to receive service of summons or, if defendant personally cannot be found at

14

defendant's dwelling house or usual place of abode, then by substituted service or by office service upon such

15

defendant or an agent authorized by appointment or law to receive service of summons.

16

D.(3)(a)(ii) Minors. Upon a minor under the age of 14 years, by service in the manner specified in

17

subparagraph (i) of this paragraph upon such minor, and also upon such minor's father, mother, conservator of

18

the minor's estate, or guardian , or, if there be none, then upon any person having the care or control of the

19

minor or with whom such minor resides, or in whose service such minor is employed, or upon a guardian ad

20

litem appointed pursua nt to Rule 27 A.(2).

21

D.(3)(a)(iii) Incapacitated persons . Upon an incapacitated person, by service in the manner specified in

22

subparagraph (i) of this paragraph upon such person, and also upon the conservator of such person's estate or

23

guardian, or, if there be none, upon a guardian ad !item appointed pursuant to Rule 27 B.(2).

24

D.(3)(b) Corporations; limited partnerships; unincorporated associations subject to suit under common

25

~

26

is subject to suit under a common name:

Upon a domestic or foreign corporation, limited partnership, or other unincorporated association which

27

D.(3)(b)(i) Primary service method. By personal service or office service upon a registered agent, officer,

28

director, general partner, or managing agent of the corporation, limited partnership, or association, or by

29

personal service upon any clerk on duty in the office of a registered agent.

30

D .(3)(b)(ii) Alternatives. If a registered agent, officer, director, general partner, or managing agent cannot

31

be found in the county where the action is filed, the summons may be served : by substituted service upon such

32

registered agent, officer, director, general partner, or managing agent; or by personal service on any clerk or

33

agent of the corporation, limited partnership, or association who may be found in the county where the action is

34

filed; or by mailing a copy of the summons and complaint to the last registered office of the corporation, limited

35

partnership , or association, if any, as shown by the records on file in the office of the Corporation

36

Commissioner or, if the corporation, limited partnership, or association is not authorized to transact business in

37

this state at the time of the transaction, event, or occurrence upon which the action is based occurred, to the

38

principal office or place of business of the corporation, limited partnership, or association, and in any case to

39

any address the use of which the plaintiff knows or, on the basis of reasonable inquiry, has reason to believe is

40

most likely to result in actual notice .

[3]
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D.(3)(c) State. Upon the state, by personal service upon the Attorney General or by leaving a copy of the
2

summons and complaint at the Attorney General's office with a deputy, assistant , or clerk.

3

D.(3)(d) Public bodies . Upon any county, incorporated city , school district, or other public corporation,

4

commission, board or agency, by personal service or office service upon an officer, director, managing agent,

5

clerk, or secretary thereof. \Vhen a county is a party to an action, in addition to the service of summons

6

specifie.d above, an additional copy of the summons and complaint shall also be served upon the district

7

attorney of the county in the same manner as required for service upon the county clerk.

8

D.(4) Particular actions involving motor vehicles.

9

D.(4)(a) Actions arising out of use of roads, highways, and streets; service by mail. In any action arising

10

(>ut of any accident, collision, or liability in which a motor vehicle ma y be involved while being operated upon

11

the roads, highways, and streets of this state, any defendant who operated such motor vehicle, or caused such

12

motor vehicle to be operated on the defendant' 5 behalf, may be served with summons by mail, except a

13

defendant which is a foreign corporation maintaining an attorney in fact within this state. Service by mail shall

14

be made by mailing to: (i) the address given by the defendant at the time of the accident or collision that is the

15

subject of the action , and (ii) the most recent address furnished by the defendant to the Administrator of the

16
17

Motor Vehicles Division, and (iii) any other address of the defendant known to the pl,aintiff, which might result
~
ft,t.,vt{>
in actual noticc. __ Service made ~ ~ this ~
aph shall also be mad~ pon the defendant's motor vehicle

18

liabilit'y insurer at the address of such i{surji'/umished by ~he_defendant to t~e Administrator of the Motor

19

Vehicles Division. /.
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20

D.(4)(b) N otification of change of address. Every motorist or user of the roads, highways, and streets of

21

this state who, while operating a motor vehicle upon the roads, highways, or streets of this state, is involved in

22

an y accident, colli sio n, or liability, shall forthwith notify the Administrator of the Motor Vehicles Division of

23

a ny change of such defendant's address within three years after such accident or collision.

24

D.(4)(c) Default . No default shall be entered against any defendant served by mail under this subsection

25

who has no t either received or rejected the registered or certified letter containing the copy of the summons and

26

complaint, unless the plaintiff can show by affidavit that the defendant cannot be found residing at the address

27

given by the defendant a t the time of the accident or collision, or residing at the most recent address furnished

28

by the defendant to the Administrator of the Motor Vehicles Division, or residing at any other address actually

29

known by the plaintiff to be defendant's residence address, if it appears from the affidavit that inquiry at such

30

address or addresses was made within a reasonable time preceding the service of summons by mail. No default /

31
32

shall be entered against the motor vehicle liability insurer of any defendant when the insurer was served by ~
,,,.
under this subsection if the insurer ha'i not either received or rejected the registered or cert~ __tetter containing

33

the copy of the summons and complaint, unless the plaintiff can show byliffi avit that the insurer is not located at

34

the address furnisht..'CI by the defendant to the Administrator of the Motor Vehicles Division.

,,

35

D.(5) Service in foreign country. \Vhen service is to be effected upon a party in a foreign country , it is also

36

sufficient if service of summons is made in the manner prescribed by the law of the foreign country for service

37

in that country in its courts of general jurisdiction, or as directed by the foreign authority in response to letters

38

rogatory, or as directed by order of the court. However, in all cases such service shall be reasonably calculated

39

to give actual notice .

40

D.(6) Court order for service; service by publication.

/
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D.(6)(a) Court order for service by other method. On motion upon a showing by affidavit that service
2

cannot be made by any method otherwise specified in these rules or other rule or statute, the court, at its

3

discretion, may order service by any method or combination of methods which under the circumstances is most

4

reasonably calculated to apprise the defendant of the existence and pendency of the action, including but not

5

limited to: publication of summons; mailing without publication to a specified post office address of defendant,

6

return receipt requested, deliver to addressee only; or posting at specified locations. If service .is ordered by

7

any manner other than publication, the court may order a time for response.

8

D.(6)(b) Contents of published summons. In addition to the contents of a summons as described in section

9

C. of this rule, a published summons shall also contain a .summary statement of the object of the complaint and

10

the demand for relief, and the notice required in subsection C .(3) shall state: "The 'motion' or 'answer' (or

11

'reply') must be given to the court clerk or administrator within 30 days of the date of first publication specified

12

herein along with the required filing fee." The published summons shall also contain the date of the first

13

publication of the summons.

14

D.(6)(c) Where published. An order for publication shall direct publication to be made in a newspaper of

15

general circulation in the county where the action is commenced or, if there is no such newspaper, then in a

16

newspaper to be designated as most likely to give notice to the person to be served. Such publication shall be

17

four times in successive calendar weeks.

18

D.(6)(d) Mailing summons and complaint. If service by publication is ordered and defendant's post office

19

address is known or can with reasonable diligence be ascertained, the plaintiff shall mail a copy of the summons

20

and complaint to the defendant. When the address of any defendant is not known or cannot be ascertained

21

upon diligent inquiry, a copy of the summons and complaint shall be mailed to the defendant at defendant's last

22

known address. If plaintiff does not know and cannot ascertain, upon diligent inquiry, the present or last

23

known address of the defendant, mailing a copy of the summons and complaint is not required.

24

D.(6)(e) Unknown heirs or persons. If service cannot be made by another method described in this section

25

because defendants are unknown heirs or persons as described in sections I. and J. of Rule 20, the action shall

26

proceed against the unknown heirs or persons in the same manner as against named defendants served by

27

publication and with like effect; and any such unknown heirs or persons who have or claim any right, estate,

28

lien, or interest in the property in controversy, at the time of the-commencement of the action, and served by

29

publication, shall be bound and concluded by the judgment in the action, if the same is in favor of the plaintiff,

30

as effectively as if the action was brought against such defendants by name.

31

D.(6)(f) Defending before or after judgment. A defendant against whom publication is ordered or such

32

defendant's representatives, on application and sufficient cause shown, at any time before judgment, shall be

33

allowed to defend the action. A defendant against whom publication is ordered or such defendant's

34

representatives may, upon good cause shown and upon such terms as may be proper, be allowed to defend

35

after judgment and within one year after entry of judgment. If the defense is successful, and the judgment or

36

any part thereof has been collected or otherwise enforced, restitution may be ordered by the court, but the title

37

to property s<;:>ld upon execution issued on such judgment, to a purchaser in good faith, shall not be affected

38

thereby.

39
. 40

D .(6)(g) Completion of service . For the purpose of computing any period of time prescribed or allowed by
these rules service by publication shall be complete at the date of the last publication.

OREGON LEGISLATIVE ASSEMBLY-1981 Regular Session

Senate Bill 861
Sponsored by Senator HALLOCK (at the request of Donald W. Green, Ill)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the lxxly thereof subject to
consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the measure •
inttirodured.

Requires allowance of reasonable attorney fees,. as costs, \0 prevailing party in any civil ac.tion or sµit,
including appeals. Deletes provisions relating to reasonable attorney fees, costs and disbursements in certain
·
proceedings to conform to new requirement.
Does not apply to any action, suit or proceeding commenced before the effective date of this Act.
A BILL FOR AN ACT

2
3
4

Relating to certain proceedings; creating new provisions; amending ORS 20.010, 20.096, 20,097 and 180.510;
and repealing ORS 20.040, 20.060, 20.070, 20.080, 20.085, 20.()CJ(), 20.094 and 20.<)98.

Be It Enacted by the People of the State of Oregon:

5

Section 1. ORS 20.010 is amended to read:

6

20.010. The measure and mode of compensation of attorneys shall be left to the agreement, expressed or

7

implied, of the parties; but there [may] sbaO be allowed to the prevailing party in the judgment or decree, at tlrlal

8

or on appeal certain sums by way of indemnity for [his] reasonable attorney fees in maintaining [the] sny action

9

or suit, or defense thereto, which allowances are termed costs.

10

Section 2. ORS 20.096 is amended to read:

11

20.096. (1) In any action or suit on a contract, where such contract specifically provides that attorney fees

12

and costs incurred to enforce the provisions of the contract shall be aWJll"ded to one of the parties, the

13

prevailing party_, whether that party is the party specified in the contract or not, at trial or on appeal, shall be

14

entitled to reasonable attorney fees in addition to costs and necessary disbursements.

15

(2) Attorney fees provided for in a contract described in subsection (l) of this section shall not be subject

16

to waiver by the parties to any such contract which is entered into after September 9, 197f. Any provision in

17

such a contract which provides for a waiver of attorney fees is void.

18

[(3) If the plaintiff prevails in any action or suit on a contract which expressly provides for the award of

19

attorney fees where the amount of principal together with interest due on such contract at the time of

20

commencement of the proceedings does not exceed $200, there shall be taxed and allowed to the plaintiff as a

21

part of costs a reasonable amount to be fued by the court as attorney fees, if the court finds that written demand

22

for the payment ofplaintiff's claim was made on the defendant not less than JO days before the commencement

23

of the action. However, no attorney fees shall be allowed to the plaintiff if the court finds that the defendant

24

tendered to the plaintiff, subsequent to such demand but prior to the commencement of the action or suit, an

25

amount not less than the damages awarded to the plaintiff.]

26

[(4)1 (3) In the event that a default judgment is taken against the defendant in an action or suit described in

27

subsection (3) of this section, the amount of attorney fees awarded shall be 25 percent of the amount of the

28

principal together with interest due, exclusive of any other fees or costs authorized by law.
NOTE:
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[(J}J (4) As used in this section and ORS 20.097 "prevailing party" means the party in whose favor final
2
3
4

judgment or decree is ~ndered.
[(6A (;;) As used in this section -and ORS 20.097 "contract" includes any instrument or document

evidencing a debt.

5

Section 3. ORS 20.097 is amended to read:

6

20.097. (1) In any action or suit on a contract by an assignee of any right under that contract; when that

7

contract specifically provides that attorney fees [andj as costs and for

8

enforce the provisions of the contract shall be awarded to one of the parties, if the defendant is the preva,i,Jing

9

party., the n:iaker of that contract and:the plaintiff in the action or suit on that contract shall be severally liable

10
11

12

Ma!SS8I")' disbumrsl!lllllfflts

irnrurred to

for reasonable attor.ney fees and .costs provided by ORS 20.096.
(2) As used in this· section, "maker" means the original party to the contract which is the subject of the

action or suit who is the predecessor in interest of the plaintiff under the contract.

l3

Section 4. ORS 180,510 is amended to read:

14

180.510. There is established within the Department of Justice the Consumer Protection Division to carry

15

out the functions of the Attorney General under this section and ORS [20.098,] 83.710 to 83.750, 83.820 to

16

83.895,

17

controlled by the Attorney General, who may employ personnel necessary to carry out the duties and functions

18

of the division and fix their compensation, subject to any applicable provisions of the Stat~ Merit System Law.

646.605 to 646.656 and 646.990. The Consumer Protection Division shall be maintained, operated and

19

SECTION 5. ORS 20.040, 20.060, 20.070, 20.080, 20.085, 20.090. 20.()1)4 and 20.098 are repealeL

20

SECTION 6. This Act does not apply to any action, !>Uit or proceeding commenced t--ef,,~,

21

date of this Act.
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