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1) Approval of minutes of Apri l 12, 1986 

2 ) Announcements 

3 ) Items for consideration: 
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b ) ORCP 71 B. 
c ) ORCP 69 
d ) Perpetuation deposit i ons 
e ) ORCP 22 C. 
f' ) ORCP 78 C. 
g ) ORCP 47 
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Present: 

Absent: 

COUNCIL ON COURT PROCEDURES 

Minutes of Meeting He l d June 14, 1986 

Red Lion/Jantzen Beach 

909 North Hayden Is l and Drive 

Port l and, Oregon 

Joe D. Ba i I ey 
Richard L. Barron 
John H. Buttler 
Raymond J . Conboy 
Jeffrey P. Foote 
Wi I l iam L. Jackson 
Robert E. Jones 

George F. Cole 
John M. Copenhaver 
Karen Creason 
Harl H. Haas 
Lafayette G. Harter 

Rona l d Marceau 
James E. Redman 
R. Wil 1 iam Riggs 
J. Michael Starr 
Wendel 1 H. Tompkins 
John J. Tyner 

Sam Ky l e 
Richard P. Nob l e 
Steven H. Pratt 
William F. Schroeder 
Robert D. Woods 

(Al so present was Douglas A. Haldane, Execut i ve Director, and 
Dennis El li ott of the Oregon State Bar Pract i ce & Procedure 
Comm i ttee. ) 

Mr. Bai l ey cal l ed the meeting to order at 9:40 a.m. Mr. 
Ba il ey then asked if there were any changes or corrections to 
the minutes of the April 12, 1986 meeting. There being no 
changes or corrections, the minutes stood approved as submitted. 

Mr. Bailey then asked Mr . Elliott of the Bar's Practice & 
Procedure Committee to present that Committee's proposal for 
changes to Rule 39 which would provide a procedure For the 
perpetuation or deposition testimony in cases where a witness 
was unavailable "in a practical sense." Mr. Haldane expla i ned 
that he had been unab l e to provide the Council with copies of 
the Bar's proposal because the copy center had not been able to 
reproduce them in time for the meeting. After some discussion 
of the proposal, Judge Barron moved with Judge Buttler's second 
to continue to consider the Bar Committee's proposal and ask Mr. 
Haldane to bring the proposal back to the Council at a future 
meeting. Mr. Ha l dane was a l so aBked to determine whether an 
amendment to the hearsay ru l e would be necessary in order that 
such a statutory change cou l d be recommended to the legis l ature. 

At prior meetings, the Council had d i scussed whether a 



l etter request for production from one attorney to another under 
Rule 43 would be sufficient to compel production under Rule 46. 
Coincidentally, Mr. Haldane had received a communication from 
the Chief Justice indicating that some trial courts were 
concerned that the trial court files were being cluttered with 
requests for production when these were matters with which the 
court did not really need to be involved unless someone moved for 
a protective order or to compel production. Mr. Haldane 
distributed to the Counci I proposed changes to Rule 43 and Rule 
46 which would make it possible for a letter request to be made 
of an opposing party without filing the request in court. 
Filing of the request would only be necessary if a protective 
order were sought by the one of whom the request was being made 
or if the one making the request moved to compel discovery. It 
was suggested that the proposed language, ''provided 1t is shown 
that the request was properly made'', appearing on Page 6 of Rule 
46 was redundant. Judge Barron moved, with Mr. Foote's second, 
that the rule changes to Rules 43 and 46 be adopted with the 
redundancy on Page 6 of Ru l e 46 being stricken. The motion was 
adopted unanimously. 

Mr. Haldane then submitted a proposed amendment to Rule 69 
whi ch would affect the purpose of a previously submitted proposa l 
of the Bar's Practice & Procedure Committee. If adopted, the 
proposal would require that notice be given to any party who had 
appeared in an action or to any party who was represented by an 
attorney when that representation was known before one could 
take an order of default. The Counci l by consensus indicated 
that knowledge that a party was represented should be suffic i ent 
to invoke the requirement of notice, that the parenthetical 
language current·ly in Rule 69 referring to representation by an 
attorney should be retained, and that the Council needed to l ook 
at situations where letter responses by prose defendants are 
received as responsive pleadings. Mr. Haldane was asked to 
rework the Rule 69 proposal once again and submit i t for Counci l 
consideration at Its next meeting. 

Mr . Haldane then distributed a proposal for a rule change 
to Rule 22 C. involving third party practice. This proposal had 
also been suggested by the Bar's Practice & Procedure Committee 
and would provide that, in addition to the 90 days for filing a 
third party action, a third party plaintiff should have 60 days 
in which to serve the third party defendant. Mr. Conboy 
suggested that since a defendant could sti ll file an independent 
action for indemnity or contribution, there was no purpose in 
further slowing the process in third party cases by adding the 
60-day time period for service. Judge Barron moved that the 
Council reject the proposed amendment to ORCP 22 C. Mr. Marceau 
seconded Judge Barron's mot i on, and the motion was adopted. Mr. 
Redman suggested that the Bar's Practice & Procedure Committee be 
notified of the Council's action and invited to send a 
representati v e to the Counci l 's next meeting if they desired a 
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recons i deration. 

Mr. Haldane then distributed a proposal amending Rule 78 C. 
to strike the words "suit money" and "alimony" since these words 
have no definite legal meaning in Oregon. Judge Riggs suggested 
that, while the term "suit money" may not have any legal meaning 
in the state of Oregon, it had a meaning which was understood by 
judges and domestic relations practictioners as costs which could 
be awarded under the authorization of ORS Chapter 10 7. He 
indicated that these extended beyond the costs and disbursements 
of Rule 68. It was the consensus of the Counci 1 that the 
proposal should be redrafted simply to make reference to awards 
under Chapter 107. Mr. Haldane was directed to redraft the 
proposal and to submit it to the Council at its next meeting. 

Mr. Haldane then submitted a proposed rule change to Rule 
47 on summary judgments. The proposed rule change had been 
raised in the context of a situation where a counsel in a motion 
for summary judgment had supported the motion with 
representations made to the court on a prior motion. It was the 
consensus of the Council that previous matters of record cou l d 
be used to support a motion for summary judgment either as 
admissions on file or in the form of affidavits and thus an 
amendment to Rule 47 was unnecessary. Judge Riggs moved with 
Mr. Starr's second that the proposal to amend Rule 47 be 
rejected. That motion passed. 

Judge Barron then reported to the Council that the Uniform 
Trial Court Rules Committee had adopted a ru l e requiring that 
counsel confer on all motions except summary judgment motions. 
He also reported that that Committee was going to require that 
local rules only be adopted once a year. The rules would have 
to be submitted to the Chief Justice by September 1st of eac h 
year and there would then be a 60-day period of time during 
which the Chief Justice could reject the proposed local rule. 

The proposals considered by the Council at the June 14, 
1986 meeting are attached to the or i ginal of these mi nutes. 

The meeting was adjourned at 1 1 :45 a.m. 

DAH:gh 

Respectfully submitted, 

Douglas A. Haldane 
Executive Di rector 
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Amendment to ORCP 22 C. (1) Concerning Third Party Practice 
Proposed by OSB Committee on Procedure and Practice 

ORCP 22 C.(1): 

"After commencement of the action, a defending party, 

as a third party plaintiff, may [cause a summons and complaint to 

be served upon] file a complaint against a person not a party to 

the action who is or may be liable to the third party plaintiff for 

all or part of the plaintiff's claim against the third par~y 

plain.tiff as a matter of right not later than 90 days after service 

of the plaintiff's summons and complaint on the defending 

party[.], provided, that the third party plaintiff also causes 

summons and third party complaint to be served on the third party 

defendant not later than 60 days after the filing of the third 

party complaint. Otherwise the third party plaintiff must obtain 

agreement of parties who have appeared and leave of court[.] in 

order to file or maintain a third party complaint. * * *" 



~RODUCfION or 
DOCUMENTS AND THINGS 

AND ENTRY UPON LAND 
FOR INSPECTION AND 

OTHER PURPOSES 
RULE 43 

A. Scope. Any party may [serve on any other party a 

request] request that any other party: (1) [toJ produce and 

permit the party making the request, or someone acting on beha l f 

of the party mak i ng the request, to i nspect and copy, any 

designated documents (including writ i ngs, drawings, graphs, 

charts, photographs, phone-records, and other data compi l ations 

From wh ich information can be obtained, and translated, i f 

necessary, by the respondent through detect i on devices into 

reasonab ly usab l e form ) , or to i nspect and copy, test, or samp l e 

any tangible things which constitute or contain matters within 

the scope of Ru l e 36 B. and which are in the possession, custody, 

or contro l of the party upon whom the request i s [served] made; 

or ( 2) to permit entry upon designated land or other property in 

the possession or control of the party upon whom the request i s 

[served) made for the purpose or inspection and measuring, 

surveying, photographing, testing, or sampling the property or 

any des i gnated object or operat i on thereon, within the scope of 

Rul e 36 B. 

B. Procedure. The request may be (served upon] made of the 

p l a int i ff after commencement of the action and upon any other 

party with or after service of the summons upon that party. The 

request shall set forth the i tems to be i nspected either by 
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i ndividua l item or by category and describe each item and 

category with reasonab l e particu l arity. The request shal 1 

specify a reasonable t i me, place, and manner of making the 

inspection and performing the re l ated acts. A defendant sha ll 

not be required to produce or al l ow inspection or other related 

acts before the expiration of 45 days after service of 6Ummon6~ 

unless the court specif i es a shorter time. The party upon whom a 

request has been [served] made shal 1 comp l y with the request, 

unless the request is objected to with a statement of reasons for 

each objection before the time specified in the request for 

inspection and performing the related acts. If objection is made 

to part of an i tem or category, the part sha ll be specif i ed. The 

party subm i tt i ng the request may move for an order under Ru l e 46 

A. with respect to any objection to or other failure to respond 

to the request or any part thereof, or any fa il ure to perm i t 

i nspection as requested. 

C. Wrftfng called for need not be offered. Though a 

wri ting called for by one party is produced by the other, and 

is inspected by the party ca l ling for It, the party request i ng 

product i on is not ob l iged to offer i t in evidence. 

D. Persons not parties. This ru l e does not prec l ude an 

independent action against a person not a party for production 

of documents and th i ngs and perm i ssion to enter upon l and. 

6/14/86 Draft 
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FAILURE TO MAKE 
DISCOVERY; SANCTIONS 

RULE 46 

A. Motion for order compel ling discovery. A party. 

upon reasonable notice to other part i es and al 1 persons affected 

thereby. may app ly for an order compe lli ng discovery as fo ll ows: 

A. Cl) Appropriate court. An app li cat i on for an order to a 

party may be made to the court in which the action is pending, 

or, on matters re l at i ng to a deponent's failure to answer 

quest i ons at a deposition, to a Judge of a circuit or district 

court in the county where the deposition is being taken. An 

application for an order to a deponent who is not a party sha l I 

be made to a judge of a circuit or distr i ct court in the county 

where the depos i t i on is be i ng taken. 

A . ( 2 ) Mot 1 on . I f a party fa i ls to furnish a report under 

Rul e 44 B. or C., or i f a deponent fa il s to answer a question 

prop6unded or submitted under Rules 39 or 40, or if a corporat i on 

or other entity fa il s to make a designation under Rule 39 C.(6 ) 

or rule 40 A., or i f a party fa il s to respond to a request For 

a copy of an i nsurance agreement or policy under Rule 36 8.(2), 

or if a party in response to a request for i nspection submitted 

under Ru l e 43 fails to permit inspection as requested, the 

discover i ng party may move for an order compel] ing discovery in 

accordance wi th the request. when taking a deposition on ora l 

examination, the proponent of the questjon may comp l ete or 
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adjourn the examination before applying for an order. 

If the court den i es the motion in who l e or i n part, i t may 

make such protective order as it wou l d have been empowered to 

make on a motion made pursuant to Ru l e 36 C. 

A.(3) Evasive or incomplete answer. For purposes of this 

section, an evasive or incomplete answer is to be treated as a 

fa il ure to answer. 

A.{4) Award of expenses of motion. If the motion is 

granted, the court may, aFter opportunity for hearing, require 

the party or deponent whose conduct necessitated the motion or 

the party or attorney advising such conduct or both of them to 

pay to the moving party the reasonable expenses incurred in 

obtaining the order, includ i ng attorney's fees, unless the court 

f" i ncjs that the opposition to the motion was substant i a I 1 y 

J ustif i ed or that other circumstances make an award of expenses 

unjust. 

If the mot i on is denied, the court may, after opportunity 

for hearin~. require the moving party or the attorney advis i ng 

the motion or both of them to pay to the party or deponent who 

opposed the motion the reasonable expenses incurred in opposing 

the motion, includ i ng attorney's Fees, unless the court finds 

that the making oF the motion was substantia ll y just i r i ed or 

·-;> 
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that other circumstances make an award of expenses unjust. 

I f the motion i s granted in part and denied in part, the 

court may apportion the reasonab l e expenses incurred i n relation 

t<:i the ruot ion among the par·t i es and persons in a just manner. 

B. Fai l ure to comp l y wi th order. 

B. (1) s~net lons by court In th~ cbunty wh~r~ d~po~ttlon I ~ 

taktHi I I f a deponent Fai l s to be sworn or to answer a question 

cifter be i ng directed to do so by a circuit or district court 

j uctge i n the county in w1-, i cl1 the 1jepos it ion i s being taken, the 

f~ i l ur~ may be cons i dered a contempt oF court. 

B. C 2 ) Sanct i ons by court in which action is pend i ng. I f 

par-ty or an oFficer, di r-ector, or managing agent or a person 

des i gn;:.-rtc.•d under Rule 39 C. ( 6) or 40 A. to testify on behalf of· 

a par-ty fa i Is to obey an order to provide or permit discovery, 

inc l uding an order made under section A. of this rule or Ru l e 

44, the cou,-t in wl1 i ch tt,e action is pending may make such 

order5 in regard to the Fa il ure as are just, i ncluding among 

others, th~ fo l l owing: 

a 

B. ( 2 )( a ) An order that the matters regard i ng wh i ch the 

o r-c.ter· was made or any other des i gnated Facts sha I l be taken to 

be estdb l i shed For the purposes or the action in accordance with 

3 



the c la im of the party obta lni ng the order; 

8. ( 2 )( b ) An order refus i ng to a llow the d i sobedient party 

to support or oppose designated c l aims or def"enses, or 

prohibit i ng the disobedient party from introducing designated 

matters in e vi dence; 

~.(2){c) An order st riki ng out p l ead i ngs or parts thereof, 

or stay i ng further proceed i ngs unti l the order is obeyed, or 

disrnissing the act i on or any part thereof, or render i ng a 

_judgment by defau l t against the di sobed i ent party; 

8.(2)(d) In I l eu of any of the foregoing orders or in 

add i tion thereto, an order treating as a contempt of court the 

Fa il ure to obey any order except an order to submit to a physica l 

or mentd l examinat i on. 

B. ( 2 )( e ) Such orders as are li sted i n paragraphs (a ) , ( b ) , 

~nd ( c ) of this subsection, where a party has f"ai led to comply 

with an order under Rule 44 A. requiring the party to produce 

another for examination, un l ess the party fai li ng to comp ly 

shows i nab i I ity to produce such person For examination. 

8. (3 ) Payment of expen9es. In lieu of any order li sted in 

subsect i on ( 2 ) of this section or in addition thereto, the court 

sha I I require the party fa i I i ng to obey the order or the attorney 
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adv i sing such party or both to pay the reasonable expenses, 

inc l uding atiorney•s Fees, caused by the failure, unless the 

court finds that the fai l ure was substantia ll y justified or that 

other circumstances make an award of expenses unjust. 

C. Expenses on Failure to admit. If a party fai l s to 

admit the genuineness of any document or the truth of any 

matter, as requested under Rule 45, and if the party requesting 

the admissions thereafter proves the genuineness of the document 

or the truth of tl,e matter, the party requesting the admissions 

rnay app l y to the court for an order requiring the other party to 

pay the party requesting the admissions the reasonable expenses 

incurred in making that proof, including reasonable attorney's 

fees. ·rhe court sha l 1 make the order un l ess it finds that ( 1) 

the request was held objectionable pursuant to Rule 45 B. or c., 

or ( 2) the admission sought was of no substant i al importance, or 

(3) the party fal l Ing to admit had reasonable ground to bel I eve 

that such party might prevail on the matter, or ( 4 ) there was 

other good reason for the failure to admit. 

D. Failure of party to attend at own deposition or respond 

to request for inspection or to inform of question regarding the 

existence or coverage of lfabf 1 lty Insurance pol fey. If a party 

or an officer, director, or managing agent of a party or a 

person designated under Rule 39 C.(6) or 40 A. to testify on 

beha l f of a party fai l s (I) to appear before the officer who is 
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to take the deposition of that party or person, after being 

served with a proper notice, or (2) to comp l y with or serve 

objections to a request for production and inspection submitted 

under Ru l e 43, [after proper service of the request] provided ft 

Is shown that the request was properly made, the court in 

which the action is pending on motion may make such orders in 

regard to the failure as are just, including among others it may 

take any act i on authorized under paragraphs (a), (b), and ( c ) of 

subsection 8. (2) of this rule. In lieu of any order or in 

addition thereto, the court sha l 1 require the party failing to 

act r the attorney advising such party or both to pay the 

reasonab l e expenses, inc l uding attorney's fees, caused by the 

failure, un l ess the court finds that the failure was 

substantially justified or that other circumstances make an 

award of expenses unjust. 

The failure to act described in this section may not be 

excused on the ground that the discovery sought is objectionable 

unless the party fai li ng to act has applied for a protective 

order as provided by Ru l e 36 C. 
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sLIMMA~V JLI~@M[Nf 
RULE 47 

A, F§F ~ls tmeRt• A party seeking to recover upon a c l a im , 

counterc l aim, or cross-cla im or to obta i n a declaratory judgment 

may, at any time after the expiration of 20 days from the 

commencement of the act i on or after serv i ce of a motion for 

summary judgment by the adverse party, move, wi th or without 

supporting aff i davits, for a summary judgment i n that party's 

favor upon al l or any part thereof. 

B. For defendtng party. A party against whom a c l aim, 

counterc l aim, or cross-cla im i s asserted or a declaratory 

Judgment is sought may, at any time, move, with or without 

supporting aff i davits, for a summary judgment i n that party's 

favor as to a l 1 or any part thereof. 

C. Motion and proceedings thereon. The mot i on and a ll 

support i ng documents shal 1 be served and fi l ed at least 45 days 

before the date set for tr i a l . The adverse party sha ll have 2 0 

days in which to serve and file opposing affidavits and 

supporting documents. The mov i ng party shal 1 have five days to 

reply. The court sha ll have d i scretion to modify these stated 

times. The judgment sought shal l be rendered forthwith If the 

pleadings, depos i t i ons, [and] admissions on fi l e, and matters of 

record, together with the affidavits, if any, show that there i s 

no genuine issue as to any materia l fact and that the moving 
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party i s ent i t l ed to a judgment as a matter of l aw. A summary 

judgment, inter l ocutory in character, may be rendered on the 

i ssue of l i abi 1 ity alone a l though there is a genuine issue as to 

the amount of damages. 

D. Form of afftdavfts; defense requ tred. Except as 

provided by section E. of th i s rule, supporting and oppos i ng 

affidavits shal l be made on persona l knowledge, sha l 1 set forth 

such facts as would be admissible in evidence, and sha ll show 

affirmatively that the aff i ant is competent to testify to the 

matters stated therein. Sworn or certified copies of al 1 papers 

or parts thereof referred to in an affidavit sha ll be attached 

thereto or served therewith. The court may permit affidavits to 

be supp l emented or opposed by depositions or further affidav i ts. 

i'J t11=i·r1 1;;J mt-rt i cu-1 for surrtr11ai-·y judgment 1 t, m-:icle ,:me~ i:tUPPf)f·tt.1Cl 1~~1 

provided in this ru l e an adverse party may not rest upon the 

mere al l egations or denials of that party's pleading, but the 

adver6e party~s response, by affidavits or as otherwise prov i ded 

in thi6 5Bction, muet set forth spec1ffc facts showing that 

there is a genu i ne Issue as to any mater i al fact for tria l . I f 

the adverse party does not so respond, summary judgment, i f 

appropr i ate, sha l 1 be entered aga i nst such party. 

E. Affidav i t of attorney when expert op f nfon r@qu f red. 

Mot i ons under th i s ru l e are not des i gned to be used as discovery 

dev i ces to obta in the names or potent i a l expert witnesses or to 
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obtain the i r facts or opinions. If a party, in opposing a 

motion for summary judgment, is required to provide the opinion 

of an expert to establish a genuine issue of material fact, an 

aff i davit of the party's attorney stating that an unnamed 

qua l ified expert has been reta i ned who is avai l ab l e and willi ng 

to testify to admiss i ble facts or opinions creat i ng a question 

of fact, will be deemed sufficient to controvert the al l egations 

of the mov i ng party and an adequate basis for the court to deny 

the motion. The affidav i t shall be made in good faith based on 

adm i ssible facts or opin i ons obta i ned from a qua l ified expert 

who has actual l y been reta i ned b y the attorney who s availab l e 

and wil line to te6tify and who has actually rendered an opinion 

or provided facts which, if revealed by affidavit, would be a 

sufficient bas i s for denying the motion for summary judgment. 

F. Wh~n affid~vit~ ~re unav~t l ~b l ~. Shou l d it appear from 

the affidav i ts of a party opposing the motion that such party 

cannot, for reasons stated, present by affidavit facts essent i a l 

to Just i fy the opposition of that party, the court may refuse 

the app l ication for judgment, or may order a continuance to 

permit affidavits to be obtained or deposit i ons to be taken or 

d i scovery to be had, or may make such other order as is just. 

G. Affidav i ts made i n bad faith. Shou l d it appear to the 

satisfact i on of the court at any t i me that any of the affidavits 

presented pursuant to this ru l e are presented in bad faith or 
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so l e l y for the purpose of de l ay, the court sha l 1 forthwith order 

the party employing them to pay to the other party the amount of 

the reasonable expenses which the fi l ing of the affidav i ts caused 

the other party to incur. i nc l uding reasonable attorney fees, 

and any offend i ng party or attorney may be adjudged gu t l ty of 

contempt. 

H. Mu l tip l e parties or clafms; rfnal Judgment. I n any 

act i on invo lvi ng mult i ple parties or multiple claims, a summary 

Judgment which is not entered in compliance with Rule 67 B. 

sha l 1 not constitute a f i na l judgment. 

6/14/86 Draft 
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• I 

DEFAULT ORDERS AND JUDGMENTS 
ORCP 69 

A. Entry of default. When a party against whom a judgment 

for affirmative relief is sought has been served with summons 

pursuant to Rule 7 or is otherwise subject to the Jurisdiction of 

the court and has fai l ed to plead or otherwise defend as provided 

in these rules, [and these facts are made to appear by affidavit 

or otherwise, the clerk or court shall enter the default of that 

party.] the party seeking afftrmatfve relief rNIY apply for an 

order of default. Ir thd party agafnst whom a default fs 8ought 

has appeared fn the actfon, or ff the party seeking a default 

has knowledge that the party agafnst whom a default fs sought fs 

represented by an attorney fn the pendfng proceeding, the party 

against whom a default fs sought shall be (served wfth/gfven) 

wrftten notfce of the spplfcatfon for default at least 10 days, 

unless shortened by the court, prfor to the entry of the order of 

default of that party. These facts, along wfth the fact that the 

pa1ty against whom the defalllt is sought has fatted to plead or 

otherwise deFend as provided in these rules, shall be made to 

appear by affldavft or otherwise and upon such a showing, 

the clerk or the court shall enter the order of derault. 
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B. Entry or derault judgment. 

B.(l) By the clerk. The c l erk upon written application of 

the party seeking judgment shall enter judgment when: 

B.(l)(a) The action arises upon contract; 

B.(l)(b) The c l aim of a party seeking judgment is for the 

recovery of a sum certain or for a sum which can by computation 

be made certain; 

B.(I)(c) The party against whom judgment is sought has 

been defau l ted for fa il ure to appear; 

B.(l)(d) The party against whom judgment is sought is not 

a minor or an incapacitated person and such fact is shown by 

aff idavit , 

8.(l)(b) The party seeking judgment submits an affidavit 

of the amount due; 

B.(l}(f) An affidav i t pursuant to subsection B. ( 3 ) of this 

ru l e has been submitted; and 

B.(l)(g) Summons was personally served within the State of 
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Oregon upon the party, or an agent, officer, director, or 

partner of a party, against whom judgment is sought pursuant to 

Rule 7 D. ( 3 ) (a )(i) , 7 O. ( 3 )(b)(i) , 7 D. ( 3 )( e ) or 7 O.(3)(f). 

The judgment entered by the c l erk sha ll be for the amount 

due as shown by the affidavit, and may i nc l ude costs and 

disbursements and attorney fees entered pursuant to Rul e 68. 

B. {2 ) By the court. In a l 1 other cases, the party seek i ng 

a judgment by defau l t sha l 1 ,app l y to the court theref"or, but no 

judgment by default sha l I be entered against a minor or an 

i ncapacitated person un l ess they have a genera l guardian or they 

are represented i n the action by another representative as 

provided in Rule 27. [If the party against whom judgment by 

def"ault i s sought has appeared in the action or if the party 

seeking judgment has received not i ce that the party against whom 

judgment fs sought is represented by an attorney in the pending 

proceeding, the party against whom judgment is sought (or, if 

appearing by representative, such party's representative) shall 

be served with written notice of the appl i cation for judgment at 

least 10 days, un l ess shortened by the court, pr i or to the 

hearing on such application.] If, in order to enab l e the court 

to enter Judgment or to carry It into effect, ft is necessary to 

take an account or to determine the amount of damages or to 

establ i sh the truth of any averment by evidence or to make an 

i nvest i gation oF any other matter, the court may conduct such 

3 



hear i ng, or make an order of reference, or order that issues be 

tried by a jury, as it deems necessary and proper. The court 

may determine the truth of any matter upon aff i dav i ts. 

B. {3 ) Non-mf lftary afffdavft required. No judgment by 

default sha l 1 be entered until the filing of an affidavit on 

beha l f of the plaintiff, showing that affiant reasonab l y be l ieves 

that the defendant is not a person In military serv i ce as 

def i ned i n Artic l e 1 of the "Soldiers' and Sailors' Civil Re li ef 

Act of 1940," as amended, except upon order of the court In 

accordance with that Act. 

C. Settfng asfde default. For good cause shown, th8 court 

m~y H@t ~~,d~ ~n orddr of d~f~ult ~nd, If a Judgment by default 

h~u btitin ~nt~rad, m~y lfkowfBe Bet ft asfde In accordance wfth 

Rul~ 71 B. and C. 

[C.J ~ Plafnt fffs, counterclafmants, cross-claimants. 

The provisions of this ru l e apply whether the party entitled t 

the judgment by default is a plaintiff, a third party plaintiff, 

or a party who has p l eaded a cross-clafm or counterclaim. In 

al 1 cases a judgment by defau l t i s subject to the provisions of 

Ru l e 67 B. 

[O.J ~ "Ch,rk" dttffnad. Ref"erence to "clerk" in this 

ru l e sha ll i nclude the c l erk of court or any person per-forming 

4 



the duties of that office . 

NOTE1 UNDERLINED LANGUAGE IS NEW; BRACKETED LANGUAGE IS TO BE 

DELETED. 

5 



ORDER OR JUDGMENT 
FOR SPECIFIC ACTS 

RULE 78 

A. Judgment requiring performance considered equivalent 

thereto. A judgment requiring a party to make a conveyance, 

transfer, re l ease, acquittance, or other I Ike act within a 

period therein specified sha l 1, if such party does not comply 

with the judgment, be deemed to be equiva l ent thereto. 

B. Enforcement; contempt. The court or judge thereof may 

enrorce an order or judgment directing a party to perform a 

spec i fic act by punishing the party refusing or neglecting to 

comp ly therewith, as for a contempt as provided in ORS 33.010 

through 33.150. 

C. Application. Section B. of this ru l e does not app ly 

to a judgment for the payment of money, except orders and 

Judgments for the payment of [suit money, alimony] costs and 

disbursements, spousal support, and money for support, 

ma i ntenance, nurture, education, or attorney fees, in: 

C.(l) Actions For dissolution or annulment of marriage or 

separation from bed and board. 

C.(2) Proceedings upon support orders entered under ORS 

chapter 108, 109, I lO or 419 and ORS 416.400 to 416.470. 

6/14/86 Draft 



independent proceeding contemp l ated by ORS 33.010 through 

33.150, when a contempt consists of disobedience of an injunction 

or other judgment or order of court in a civil action, citation 

for contempt may be by motion in the action in which such order 

was made and the determination respecting punishment made after 

a show cause hear i ng. Prov i ded however: 

D.(1) Notice of the show cause hearing sha l 1 be served 

personal l y upon the party requ i red to show cause. 

C. ( 2) Punishment for contempt sha l I be 1 fmi t~d as provided 

in ORS 33.020. 

D. ( 3) Tt1e party cited for contempt sha l I have right to 

counse l as provided i n ORS 33.095. 

2 
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Oregon Council on Court Procedures 
University of Oregon Law Center 
Eugene, OR 97403 

Re: Council on Court Procedures 

Dear Doug: 

At the April 12, 1986, Council meeting in Eugene, 
concern arose over the problem of filing a motion for "new 
trial" in a case which terminated on summary judgment. 
Since the disposition of a summary judgment motion is not a 
"trial," a motion for reconsideration would not stay the 
operation of a judgment based upon an order granting summary 
judgment. ORCP 64, 71B; ORS 19.026(2 ) . 

I pointed out that the Federal Rule differs from 
State law. Sam Kyle, as pro-tern presiding officer of the 
meeting, suggested that I bring to the Council's attention 
the Federal rule or statute to which I made reference. 

Accordingly, I am enclosing copies of FRCP 59 and 
60, as well as two pages from 6A Moore's Federal Practice 
( Second Edition), which interpret the Federal Rules. The 
majority position is that a motion to vacate a summary 
judgment is a motion under Rule 59 ( e), FRCP, to "alter or 
amend the judgment." 

A timely motion filed under Rule 59 ( e ) to alter or 
amend a judgment stays the time for an appeal, pursuant to 
the express provisions of Rule 4(a )( 4), FRAP. A copy of 
that Rule is also enclosed with this correspondence. 

The appropriate Oregon rules and statute, ORCP 64 
and ORS 19.026, contain no provisions similar to Rule 59 ( e ) , 
FRCP, and Rule 4 ( a )( 4 ) , FRAP. 



Douglas A. Haldane 
Page 2 

I do not express any view whether an amendment of 
Oregon law to comport with Federal practice would be 
desirable. Such a change would in any event be beyond the 
authority of our Committee. 

Very truly yours, 

RJC:em 
D~~ 

Enclosures 



!'i6-1fi49 MOTIONS UNDER RULES 59~AND 6Q GJ[ 56.26--1 

I] 56.26-1. Motions To Set Aside Summary Judgment Under 
Rules 59 and 60. 

Asid,• from the right to appeal from a final order granting summary 
jndinnent ,1 a losing party may seek reconsideration in the trial court. 
A motion for new trial nuder Rule 59(a) is, of course, technically 
improper since no trial has occurred to which the motion can refer.2 

Rule 5!J ( e), howe,·er, provides for motions seeking relief of the type 
whi c•h literally and teclmil'ally do not fit into a motion for new trial, 
sueh as a motion for reht'aring, reconsideration, or vacation of any 
order tL>rminating the action prior to trial-including a final summary 
judgment.3 Although a motion under 59(e) is to" alter or amend," 
the courts have taken a flexible approach (and sensibly so) as to the 
sc·op c' of Ruk 51) ( e) and have included motions to vaeate or set aside 
summary judgments." A motion under Rule 59( e) must be served not 

1 .- ,'i6.21[1], s11p,.a. 

2 ,Jones ,·. Xelsen (CAlOth, 1973) 
4S4 F2d 1165 (but the court treated 
the motion for new trial as a motion 
for rehearing on the motion for sum-
1,ar~- judgment). 

But see Chapman & Dewey Lum­
ber Co. ( CA6th, 1966) 359 F2d 495 
whrn' plni ntiff made a motion for new 
trial aftrr a final summary judgment 
\\"as rntrred for the defendant. The 
npprllatr court rrversed and re­
mandrel for II trial on the basis of 
plaint iff'., affidavits submitted on the 
motilln i<1r nrw trial. While it was 
tC'clmie,1lly i1worrrct to make a mo­
tion for rww trial here, we believe 
:hat tlw appPllatr court's review of 
thr tlrnial of the motion was proper 
,in<"£' lahrb do not control. Moreover, 
,w frcl t lw result was sound. While, 
as a general rule, an appellant may 
nnt ovrrturn a summary judgment 
b:· raising in the appellate court an 
is~nr of fn<'t that was not plainly dis­
rlosed io the trial court before his 
dP,' i~i un on thr motion for summary 
. ind!,.'111Cnt, if the appellate court be-
1·omes convinced that the appellant, 

although acting in good faith, has 
somehow or other foiled to raise at 
the trial court level a genuine factual 
issue that is, nevertheless, present in 
the case it should make such a dis­
position of the appeal as will permit 
him to do so. ,r56.27 [lJ, infra. 

3 Burkett v. Shell Oil Co. ( CA5th, 
1973) 487 F2d 1308; ,r56.21[1], 
supra. 

"Sonnenblick-Goldman Corp. v. 
Norwalk ( CA3d, 1970) 420 F2d 858 
(motion to vacate summary judgment 
nnd to grant rehearing and recon­
sideration treated as motion under 
Rule 59(e)); Gainey v. Brotherhood 
of Railway & Steamship Clerks Etc. 
(CA3d, 1962) 303 F2d 716 (motion 
to reargue under local court rule, 
filed after grant of summary judg­
ment dismissing the action) ; Spatz v. 
Nascone (WD Pa 1973) 368 F Supp 
352; Tucker v. Reading Co. (ED Pa 
1!J71) 335 F Supp 1269; Butterman 
v. Walston & Co. (ED Wis 1970) 50 
FIW 189; sec Boro Hall Corp. v . 
General Motors Corp. (ED NY 1947 
6 FRD 539. 

(Rel. No. Jl-1976) (Moore F.P.) 
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later than 10 days after the entry of summary judgment,5 and the 
motion suspends the finality of the judgment for purposes of appeal.6 

A motion to vacate or set aside a final summary judgment under 
Rule 60 (b) can be made within the time periods stated therein, 7 but 
the motion does not affect the finality of a judgment or suspend its 
operation.8 The court may, of course, stay enforcement of the judg­
ment under Ru~e 62(h).9 The filing of a supersedas bond under Rule 
62(d) will provide an automatic stay of enforcement.10 

Partial summary judgments on the other hand are interlocutory in 
character,11 and they do not terminate the action. Rather, they remain 
subject to being revised, modified or vacated by the trial court.12 

But cf. Blair v. Delta Air Lines, 
Inc. ( SD Fla 1972) 344 F Supp 367 
(Rule 59 does not apply as a basis 
for reconsideration of an order grant­
ing summary judgment when the 
movant does not seek to alter or 
amend the judgment but reasserts his 
original memorandum of law as a 
basis for a redetermination of the is­
sues; the proper procedure is appeal), 
aff'd per curiam (CA5th, 1973) 477 
F2d 564. 

5 156.01(5), (6], supra; 159.12(1), 
infra. 

6 156.12 (1], supra; 1204.12 (2), in­
fra. 

7 See Cinerama, Inc. v. Sweet 

Music, Inc. (CA2d, 1973) 482 F2d 
66; ns9.12[1], 60.28, infra. 

8 156.12[1), supra; ~60.29, infra. 

9 Curtis Puhl. Co. v, Church, 
Rickards & Co. (ED Pa 1973) 58 
FRD 594 ( citing Treatise) ; f 62.10, 
infra. 

ui Cinerama, Inc. v. Sweet l\Iusic, 
S.A., supra, n 7; 162.06, infra. 

11 156.20[3.-l], supra. 

12 United States v. Desert Gold 
Mining Co. ( CA9th, 1970) 433 F2d 
713; Wheeler v. Brotherhood of Loco­
motive Firemen & Enginemen (D SC 
1971) 324 F Supp 818; CJ56.21[1], 
supra. 



JUDGMENT Rule 59 

;",1~-Ul (2d Cir.l!lS(i). Accordingly, the amended rule pro­
i·ides that attorneys shall not submit forms of judgment 
unless directed to do so by the court. This applies to the 
judgments mentioned in clause (2) as well as clause (1). 

Hithl'rto sonw difficulty has arisen, chiefly where the 
court has written an opinion or memorandum containing 
, 0me apparently directive or dispositive words, e.g., "the 
plaintiff's motion [for summary judgment] is granted:" see 
['11itcd States 1•. F. & M. Schaefer Brewing Co., 356 U.S. 
~~~- :22!!, 78 S.Ct. li74, 2 L.Ed.2d 721 (1958). Clerks on 
,1,·casion have viewed these opinions or memoranda as 
being in themseh·es a sufficient basis for entering judg­
ment in the civil docket as provided by Rule 79(a). How­
,,,w, where the opinion or memorandum has not contained 
a!l the t•lemt'nts of a judgment or where the judge has 
;.;ter signed a formal judgment, it has become a matter of 
d,,ubt whether the purported entry of judgment was effec­
ti1·,·. starting the time running for post-verdict motions 
and for the purpose of appeal. See id.; and compare 
Bia 11cha rd 1•. Com mrrnu•ea/lh Oil Co., 294 F.2d 834 (5th 
Cir.l\ltil); United Sta/t'S L'. Higginson, 238 F.2d 439 (1st 
Cir.19,'ili); Danzig 1•. Virgin Isle Hotel, Inc., 278 F.2d 580 
1;,d l'ir.l!Hi0); Smrs r . ..tusti11, 282 F.2d :!40 (!lth Cir.l!l(i0), 
with .llallcso11 1·. linit,·d Stat1•s, supra; Brstling l'. South­
ern Edi Td. & Tel. Co., 255 F.2d 93 (5th Cir.1958); Barta 
1 O_qla/a Sio11.r Tribe, 259 F.2d 553 (8th Cir.1958), cert. 
d<'nied, 358 l1.S. 932, 79 S.Ct. 320, 3 L.Ed.2d 304 (1959); 
Beacon Fi·d. S. & L. Assn. v. Federal Home L. Bank Bd., 
266 F.2d 2.J6 (7th Cir.), cert. denied, 361 U.S. 823, 80 S,Ct. 
~11 . .J L.Ed.:2d li7 (1959); Ram v. Paramount Film D. 
C,1rp .. 27S F.2d 191 (4th Cir.1960). 

Th<' anwnded rule eliminates these uncertainties by re­
,1uiri11g that there be a judgment set out on a separate 
,k><'lllllt'nt-<listinct from any opinion or memorandum­
which pni,·id,•s the basis for the entry of judgment. That 
:udfnwnts shall be on separatl' documents is also indicated 
in J'!cil,• 'i9(h); and see General Rule 10 of the U.S. District 
,·"urt,; for th,· Easkrn and Southl'rn Districts of New 
\'tJrk: J:a/11 r. 1'11m11101111I Fi/111 D. Corp., supra, at 194. 

~"'' the anwndnwnl of Rule 79(a) and the new specimen 
forms uf judgnlt'nl, Forms :n and 32. 

S,•e also Huie' 55(b)(l) and (2) covering the subject of 
udfnll'nls b~- d,,fault. 

Rule 59. :\ew Trials; Amendment of Judg­
ments 

(al (; rounds. A nPw trial may he granted to all 
or an,· of tlw parties and on all or part of the issues 
111 in. an action in which there has been a trial by 
iury. for any of the reasons for which new trials 
have herl'tofore been granted in actions at law in 
,ht> court,; of the l:nited States; and (2) in an action 
tried without a jury, for any of the reasons for 
which rehearings have heretofore been granted in 
,uit,; in equity in the courts of the United States. 
On a motion for a new trial in an action tried 
without a jury, the court may open the judgment if 
011e has been entered, take additional testimony, 
amend findings of fact and conclusions of law or 
make ,ww findings and conclusions, and direct the 
entry of a rww judgment. 

(b) Time for Motion. A motion for a new trial 
shall be served not later than 10 days after the 
entry of the judgment. 

(c) Time for Serving Affidavits. When a motion 
for new trial is based upon affidavits they shall be 
served with the motion. The opposing party has 10 
days after such service within which to serve oppos­
ing affidavits, which period may be extended for an 
additional period not exceeding 20 days either by 
the court for good cause shown or by the parties by 
written stipulation. The court may permit reply 
affidavits. 

(d) On Initiative of Court. Not later than 10 
days after entry of judgment the court of its own 
initiative may order a new trial for any reason for 
which it might have granted a new trial on motion 
of a party. After giving the parties notice and an 
opportunity to be heard on the matter, the court 
may grant a motion for a new trial, timely served, 
for a reason not stated in the motion. In either 
case, the court shall specify in the order the 
grounds therefor. 

(e) Motion to Alter or Amend a Judgment. A 
motion to alter or amend the judgment shall be 
served not later than 10 days after entry of the 
judgment. 
(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28, 
1966, eff. July 1, 1966.) 

NOTES OF ADVISORY COMMITI'EE ON RULES 

This rule represents an amalgamation of the petition for 
rehearing of former Equity Rule 69 (Petition for Rehear­
ing) and the motion for new trial of 28 U.S.C., § 2111, 
formerly § 391 (New trials; harmless error), made in the 
light of the experience and provision of the code States. 
Compare Calif.Code Civ.Proc., Deering, 1937, §§ 656-663a, 
28 U.S.C., § 2111, formerly § 391 (New trials; harmless 
error) is thus substantially continued in this rule. U.S.C., 
Title 28, former § 840 (Executions; stay on conditions) is 
modified in so far as it contains time provisions inconsist· 
ent with Subdivision (b). For the effect of the motion for 
new trial upon the time for taking an appeal see Morse ii. 

Unifrd States, 1926, 4(i S.Ct. 241, 270 U.S. 151, 70 L.Ed. 
518; Aspen .Mining and Smelting Co. v. Billings, 1893, 
14 S.Ct. 4, 150 U.S. 31, 37 L.Ed. 986. 

For partial new trials which are permissible under Sub­
division (a), see Gasoline Products Co., Inc. v. Champlin 
Refining Co., 1931, 51 S.Ct. 513, 283 U.S. 494, 75 L.Ed. 
1188; Schuerholz v. Roach, C.C.A.4, 1932, 58 F.2d 32; 
Simmons v. Fish, 1912, 97 N.E. 102, 210 Mass. 563, 
Ann.Cas. 1912D, 588 (sustaining and recommending the 
practice and citing federal cases and cases in accord from 
about sixteen states and contra from three States). The 
procedure in several States provides specifically for partial 
new trials. Ariz.Rev.Code Ann., Struckmeyer, 1928, 
§ 3852; Calif.Code Civ.Proc., Deering, 1937, §§ 657, 662; 
Smith-Hurd Ill.Stats., 1937, c. 110, § 216 (Par. (f)); Md. 
Ann.Code, Bagby, 1924, Art. 5, §§ 25, 26; Mich.Court 

--- -·-···---··-----··-------------------------
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Rules Ann., Searl, 19:Ja, Rule -t7, § 2; Miss.Sup.Ct.Rule 12, 
Hi! Miss. 90:t 905, 19al; N.J.Sup.Ct.Rules 131, 132, 147, 2 
1' .J.Misc. ll!l7, 1246-1251, 1255, 1924; 2 N.D.Comp.Laws 
Ann., 191a, § 784-t, as amended by N.D.Laws 1927, ch. 214. 

19-16 Al'rrnNDMENT 
:'llote to Subdivision (b). With the time for appeal to a 

circuit court of appeals reduced in general · to 30 days by 
tht.' proposed amendment of Rule 73(a), the utility of the 
oriJ!inal "except" clause, which permits a motion for a new 
trial on the ground of newly discovered evidence to be 
made bl'fore the expiration of the time for appeal, would 
ha,·e been seriously restricted. It was thought advisable, 
therefore, to take care of this matter in another way. By 
amendment of Rule 60(b), newly discovered evidence is 
madt' the basis for relief from a judgment, and the maxi­
mum time limit has been extended to one year. Accord­
ini.rly the amendment of Rule 59(b) eliminates the "except" 
rlau~e and its specific treatment of newly discovered evi­
dence as a ground for a motion for new trial. This ground 
remains, however, as a basis for a motion for new trial 
sen·ed not later than 10 days after the entry of judgment. 
See also Rule 60(b). 

As to the effect of a motion under subdivision (b) upon 
the running of appeal time, see amended Rule 73(a) and 
Note . 

Subdivision (e). This subdivision has been added to 
care for a situation such as that arising in Boaz v. Mutual 
LUi• ins. Co. of New York, C.C.A.B, 1944, 146 F.2d 321, 
and makes clear that the district court possesses the 
powt' r asserted in that case to alter or amend a judgment 
after its entry. The subdi\·ision deals only with alteration 
or amendment of the original judgment in a case and does 
not rdate to a judgment upon motion as provided in Rule 
50(h). As to the effect of a motion under subdivision (e) 
upon the running of appeal time, see amended Rule 73(a) 
and ~ot(•. 

The title of Rule 59 has been expanded to indicate the 
inclu~ion of this subdi\'ision. 

1966 AMENDMENT 
By narrow interpretation of Rule 59(b) and (d), it has 

lll'('n h,•ld that the trial court is without power to grant a 
motion for a new trial, timely served, by an order made 
more than 10 days after the entry of judgment, based 
upon a ground not stated in the motion but perceived and 
relied on by the trial court sua sponte. Freid i•. McGrath, 
133 F.2d 3ii0 (D.C.Cir.1942); National Farmers um·on 
A II to. & Cas. Co. v. Wood, 207 F.2d 659 (10th Cir. 1953); 
!Jailc,111·. Sirnt::, 189 F.2d 406 (10th Cir. 1951); Marshall's 
l'. S. Auto Supply, Inc. i•. Cashman, 111 F.2d 140 (10th 
Cir. 1940), cert. denied, 311 U.S. 667 (1940); but see 
Stl'inbag 1•. Indemnity 111.~. Co., 36 F.R.D. 253 (E.D.La. 
196-t). 

The result is undesirable. Just as the court has power 
undt•r Rul1• !i!)(d) to grant a new trial of its own initiative 
within the 10 days, so it should have power, when an 
effective new trial motion has been made and is pending, 
to decide it on grounds thought meritorious by the court 
although not advanced in the motion. The second sen­
tence added by amendment to Rule 59(d) confirms the 
court 's power in the latter situation, with provision that 
the parties be afforded a hearing before the power is 

exercised. See 6 Moore's Federal Practice, par. 59.09(2] 
(2d ed. 1953). 

In considering whether a given ground has or has not 
been advanced in the motion made by the party, it should 
be borne in mind that the particularity called for in stating 
the grounds for a new trial motion is the same as that 
required for all motions by Rule 7(b)(l). The latter rule 
does not require ritualistic detail but rather a fair indica­
tion to court and counsel of the substance of the grounds 
relied on. See Lebeck v. William A. Jarvis Co., 250 F.2d 
285 (3d Cir. 1957); Tsai v. Rosenthal, 297 F.2d 614 (8th 
Cir. 1961); General Motors Corp. v. Perry, 303 F.2d 544 
(7th Cir. 1962); cf Grimm v. California Spray-Chemical 
Corp., 264 F.2d 145 (9th Cir. 1959); Cooper v. Midwest 
Feed Products Co., 271 F.2d 177 (8th Cir. 1959). 

Rule 60. Relief from Judgment or Order 
(a) Clerical Mistakes. Clerical mistakes in judg­

ments, orders or other parts of the record and 
errors therein arising from oversight or omission 
may be corrected by the court at any time of its 
own initiative or on the motion of any party and 
after such notice, if any, as the court orders. Dur­
ing the pendency of an appeal, such mistakes may 
be so corrected before the appeal is docketed in the 
appellate court, and thereafter while the appeal is 
pending may be so corrected with leave of the 
appellate court. 

(b) Mistakes; Inadvertence; Excusable Neglect; 
Newly Discovered Evidence; Fraud, etc, On mo­
tion and upon such terms as are just, the court may 
relieve a party or his legal representative from a 
final judgment, order, or proceeding for the follow­
ing reasons: (1) mistake, inadvertence, surprise, or 
excusable neglect; (2) newly discovered evidence 
which by due diligence could not have been discov­
ered in time to move for a new trial under Rule 
59(b); (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation, or other 
misconduct of an adverse party; (4) the judgment is 
void; (5) the judgment has been satisfied, released, 
or discharged, or a prior judgment upon which it is 
based has been reversed or otherwise vacated, or it 
is no longer equitable that the judgment should 
have prospective application; or (6) any other rea­
son justifying relief from the operation of the judg. 
ment. The motion shall be made within a reason­
able time, and for reasons (1), (2), and (3) not more 
than one year after the judgment, order, or proceed­
ing was entered or taken. A motion under this 
subdivision (b) does not affect the finality of a 
judgment or suspend its operation. This rule does 
not limit the power of a court to entertain ao 
independent action to relieve a party from a judg­
ment, order, or proceeding, or to grant relief to a 
defendant not actually personally notified as provid­
ed in Title 28, U.S.C., § 1655, or to set aside a 
judgment for fraud upon the court. Writs of coram 

----- --·-- ---------------------------------
Complete Annotation Materials, aee Title 28 U.S.C.A. 
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JUDGMENT Rule 60 

nobis, coram \·obis, audita querela, and bills of 
rl'ri,•1\· and bills in the nature of a bill of review, are 
abo)i,.hed. and the procedure for obtaining any re­
lit'f from a judgment shall be by motion as pre­
,crilwd in these rules or by an independent action. 

1,-1,, amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 
l~q ~ ,•ff. Oct. :W, nl~!l.) 

;>;OTES OF ADVISORY COl\f!UITTEE ON RULES 

;>;ott' to Subdivision lal. See former Equity Rule 72 
1c,,rr,•ction of Clerical Mistakes in Orders and Decrees); 
M,di. Court Rules Ann. (Searl, 1933) Rule 48, § 3; 2 
W:i,h .R,•v.Stat.Ann. (Rt•mington, 1932) § 464(3); Wyo.Rev. 
St:it..\nn .. (Courtright, 1931) § 89-2301(3). For an exam­
pl,' of a H·ry liberal provision for the correction of clerical 
,,m,r~ and for amendment after judgment, see Va.Code 
Ann 1~li<·hie, 1936) §§ 6329, 6333. 

;>;ote IO Subdh-i~ion (bl. Application to the court under 
thi, ,ubdi1·ision does not extend the time for taking an 
a;,p~a i. as distinguished from the motion for new trial. 
H,1, ,,•<' lion is based upon Calif.Code Civ.Proc. {Deering, 
1:l:371 ~ ~.:~. See also N.Y.C.P.A., 1937, § 108; 2 Minn. 
St:,t. ~la,1,11, 1927, § 9288. 

Fi,r th,• ind,•p,•111ll•nt aetion to relieve against mistake, 
,•:, ,..,. llohi••, Federal Procedure, pages 760-765, compare 
6:l'.1: .,n,l :Simkins. Federal Practice, ch. CXXI, pp. 820-830, 
0 n,i <'h . 1'\Xll, pp. i:;31-834, compare § 214. 

l9-t6 Al\rnNDMENT 
'iot,· to ~ubdil"ision (a). The amendment incorporates 

th,· '" i,·w expressed in Perlman 11. 322 West Seventy-Sec-
0,:d .": n•,·t Co., for., C.C.A.2, 1942, 127 F.2d 716; 3 
M,10n·· , Fl'dl•ral Practice, 1938, 3276, and further permits 
r,,rn·,·uo n aftt>r docketing, with leave of the appellate 
(" ,,urt . ~Olli<' court.s havt' thouJ,(ht that upon the taking of 
a:, app,•al the distril'l court lost its power to act. See 
:c/,n1111 1·. Saji'ly ln1•esf111t>nf Co., Mich.1942, 45 F.Supp. 

ti:lti : al ,; ,, .l/ilfrr 1•. l 'ni/t'd Slafrs, C.C.A.7, 1940, 114 F.2d 
~6: . 

'iut,• to ~ubdh·ision (bl. When promulgated, the rules 
r,1:1tanwd a nurnbt>r of pro,·isions, including those found in 
J-:UI,• titld,l. d,•scribing the prat·tice by a motion to obtain 
n· :1,·f fr(lm judgment., , and these rules , coupled with the 
r, ·,;,•n:1t1u11 i11 Huk liO(h) of th•• right to entertain a new 
a.-tt<>ll t,1 rt•li••1·l' a party from a judgment, were generally 
,;t,pp,,, .. d tn con•r the fil•ld. Since the rules have been in 
fore,• . d,•,·i,im1s han' been n'ndered that the use of bills of 
ren,·11. coram nobis, or audit.a querela, to obtain relief 
fn ,:1, fin:,! judg-nll'nts is still proper, and that various 
re:1,,·di,·, uf this kind still exist although they are not 
men1in1wd in the rules and the practice is not prescribed in 
tr.,· rul ,·~ - It is obvious that the rules should be complete 
ii: th i:-: r,·~pt>ct :.ind define the practice with respect to any 
e,1,tin,! rights or remedies to obtain relief from final 
j;Jdpm·nt:-:. For Pxtended discussion of the old common 
iaw writ, and equitable remedies, the interpretation of 
Ru ;,, ti\/ . and proposals for change, see Moore and Rogers, 
r,•d t>ra l H,•lief from Civil Judgments, 1946, 55 Yale L.J. 
0~:, ~,·,• also :-! Moon' 's Federal Practice, 1938, 3254 et 
,~q.: t\1mmcntary , Effect of Rule 60b on Other Methods 
of R,• li<' f From Judgment, 1941, 4 Fed.Rules Serv. 942, 
9~ .\ ll"allacc 1•. l '11ifrd States, C.C.A.2, 1944, 142 F.2d 

---------

240, certiorari denied 65 S.Ct. :!7, 323 U.S. 712, 89 L.Ed. 
573. 

The reconstruction of Rule 60(b) has for one of its 
purposes a clarification of this situation. Two types of 
procedure to obtain relief from judgments are specified in 
the rules as it is proposed to amend them. One procedure 
is by motion in the court and in the action in which the 
judgment was rendered. The other procedure is by a new 
or independent action to obtain relief from a judgment, 
which action may or may not be begun in the court which 
rendered the judgment. Various rules, such as the one 
dealing with a motion for new trial and for amendment of 
judgments, Rule 59, one for amended findings, Rule 52, 
and one for judgment notwithstanding the verdict, Rule 
50(b), and including the provisions of Rule 60(b) as amend­
ed, prescribe the various types of cases in which the 
practice by motion is permitted. In each case there is a 
limit upon the time within which resort to a motion is 
permitted, and this time limit may not be enlarged under 
Rule 6(b). If the right to make a motion is lost by the 
expiration of the time limits fixed in these rules, the only 
other procedural remedy is by a new or independent action 
to set aside a judgment upon those principles which have 
heretofore been applied in such an action. Where the 
independent action is resorted to, the limitations of time 
are those of )aches or statutes of limitations. The Com­
mittee has endeavored to ascertain all the remedies and 
types of relief heretofore available by coram nobis, coram 
vobis, audita querela, bill of review, or bill in the nature of 
a bill of review. See Moore and Rogers, Federal Relief 
from Civil Judgments, 1946, 55 Yale L.J. 623, 659-682. It 
endeavored thPn to amend the rules to permit, either by 
motion or by independent action, the granting of various 
kinds of relief from judgments which were permitted in 
the federal courts prior to the adoption of these rules, and 
the amendment concludes with a provision abolishing the 
use of bills of review and the other common law writs 
referred to, and requiring the practice to be by motion or 
by independent action. 

To illustrate the operation of the amendment, it will be 
noted that under Rule 59(b) as it now stands, without 
amendment, a motion for new trial on the ground of newly 
discovered evidence is permitted within ten days after the 
entry of the judgment, or after that time upon leave of the 
court. It is proposed to amend Rule 59(b) by providing 
that under that rule a motion for new trial shall be served 
not lat.er than ten dayt1 after the entry of the judgment, 
whatever the ground be for the motion, whether error by 
the court or newly discovered evidence. On the other 
hand, one of the purposes of the bill of review in equity 
was to afford relief on the ground of newly discovered 
evidence long after the entry of the judgment. Therefore, 
to permit relief by a motion similar to that heretofore 
obtained on bill of review, Rule 60(b) as amended permits 
an application for relief to be made by motion, on the 
ground of newly di:scovered evidence, within one year 
after judgment. Such a motion under Rule 60(b) does not 
affect the finality of the judgment, but a motion under 
Rule 59, made within 10 days, does affect finality and the 
running of the time for appeal. 

If these various amendments, including principally those 
to Rule 60(b), accomplish the purpose for which they are 
intended, the federal rules will deal with the practice in 
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t'\'ery sort of case in which relief from final judgments is 
a~k,•d, and prescribe the practice. With reference to the 
question whether, as the rules now exist, relief by coram 
nobis, bills of review, and so forth, is permissible, the 
g,•n,•rally acceptt•d view is that the remedies are still 
arnilable, although the precise relief obtained in a particu­
lar case bv use of these ancillary remedies is shrouded in 
ancient lure and mystery. See Wallace II. Unitt•d Slafos, 
C.CA.2, Hl-14, 142 F.2d 240, certiorari denied 65 S.Ct. 37, 
a2:1 C.S. 712, 89 L.Ed. 573; Fraser 1•. Doing, App.D.C. 
1942. 1:10 F.2d 617; Jones 11• Watts, C.C.A.5, 1944, 142 
F.2d ;ii.'i; Pre1•eden 1•. Hahn, N.Y.1941, 36 F.Supp. 952; 
Cnl'l/1/o r. :l_q11·ili11es, i1lc., N.Y.1942, 6 Fed.Rules Serv. 
ti0b.31. Ca.;;e 2. 2 F.R.D. 526; McGinn v. United States, 
ll.:'11ass.l!l-12, ti Fed.Rules Serv. 60b.51, Case 3, 2 F.R.D. 
:-,1i2; Cit.11 ,~( Shalluc·k, OklaJwma e.r rel. Versluis 1•. 

0/il'a, OkL!945, 8 ~'ed.Rules Serv. ti0b.31, Case 3; Moore 
and l{o~ers, Fedt•ral Relief from Civil Judgments, 1946, 55 
Yalt' L.J. ti23, 63Hi53; 3 Moore's Federal Practice, 1938, 
:t!54 et set1.; Commentary Effect of Rule 60b on Other 
~fethods of Relief from Judgments, op. cit. supra. Cf. 
.\'orris 1·. Camp. C.C.A.10, 1944, 144 F.2d l; Reed v. 
South Allnnlic Steamship Co. of Delau•are, Del.1942, 2 
f .R.D. 475. 6 Fed.Rules Serv. 60b.31, Case 1; Laughlin v. 
H,·1n1s. D.C.l!l45, 8 Fed.Rules Serv. 60b.51, Case !, 73 
W.L.R. :!09. . 

The transposition of the words "the court" and the 
addition of the word ''and" at the beginning of the first 
sentence are merely verbal changes. The addition of the 
qualifying word "final" emphasizes the character of the 
jud~nwnts, orders or proceedings from which Rule 60(b) 
affords relief; and hence interlocutory judgments are not 
hrnught within the restrictions of the rule, but rather they 
art> lt,ft subject to the complete power of the court render­
ing tlwm t{J afford such relief from them as justice re­
quin)s. 

Tht' qualifying pronoun "his" has been eliminated on the 
basis that it is too restrktive, and that the subdivision 
shoul,I inclutlt• the mistake or neglect of others which may 
b,, just as material and call just as much for supervisory 
juri~diction as where lhe judgment is taken against the 
party through his mistake, inadvertence, etc. 

Fraud. wht•tlwr intrinsic or t•xlrinsic, misrepresentation, 
nr otlwr misconduct of an adverse party are express 
~rounds for rl'lief by motion under amended subdivision 
<h). Tlwrt> is no sound reason for their exclusion. The 
im·orporation of fraud and the likti within the scope of the 
rule also remon•s confusion as to the proper procedure. 
It has been held that relief from a judgment obtained by 
extrinsic fraud could be secured by motion within a "rea­
sonahlt• time," which might be after the time stated in the 
rult> had run. Fiske u. Buder, C.C.A.8, 1942, 125 F.2d 841; 
see also inferentially Bucy 11• Nevada Constniction Co., 
C.C.A.!l, !!142, 125 F.2d 213. On the other hand, it has 
bet'n sugg-ested that in view of the fact that fraud was 
omitted from original Rule 60(b) as a ground for relief, an 
independent action was the only proper remedy. Commen­
tarv, Effect of Rule 60b on Other Methods of Relief From 
.Ju1!gnwnt, l!l41, 4 Fed.Rules Serv. 942, 945. The amend­
ment settles this problem by making fraud an express 
ground for relief by motion; and under the saving clause, 
fraud may be ur)!:ed as a basis for relief by independent 
al"tion insofar as established doctrine permits. See Moore 

and Rogers Federal Relief from Civil Judgments, 1946, 55 
Yale L.J. 623, 653-659; 3 Moore's Federal Practice, 1938, 
3267 et seq. And the rule expressly does not limit the 
power of the court, when fraud has been perpetrated upon 
it, to give relief under the saving clause. As an illustra­
tion of this situation, see Hazel-Atlas Glass Co. v. Hart­
ford Empire Co., 1944, 64 S.Ct. 997, 322 U.S. 238, 88 L.Ed. 
1250. 

The time limit for relief by motion in the court and in 
the action in which the judgment was rendered has been 
enlarged from six months to one year. 

It should be noted that Rule 60(b) does not assume to 
define substantive law as to the grounds for vacating 
judgments, but merely prescribes the practice in proceed­
ings to obtain relief. It should also be noted that under 
§ 200(4) of the Soldiers' and Sailors' Civil Relief Act of 
1940, 50 U.S.C., Appendix, § 501 et seq. [§ 520(4)], a 
judgment rendered in any action or proceeding governed 
by the section may be vacated under certain specified 
circumstances upon proper application to the court. 

1948 AMENDMENT 
The amendment effective October 1949, substituted the 

reference to "Title 28, U.S.C., § 1655," in the next to the 
last sentence of subdivision (b), for the reference to "Sec­
tion 57 of the Judiciai Code, U.S,C., Title 28, § 118." 

Rule 61. Harmless Error 
No error in either the admission or the exclusion 

of evidence and no error or defect in any ruling or 
order or in anything done or omitted by the court or 
by any of the parties is ground for granting a new 
trial or for setting aside a verdict or for vacating, 
modifying or otherwise disturbing a judgment or 
order, unless refusal to take such action appears to 
the court inconsistent with substantial justice. The 
court at every stage of the proceeding must dis­
regard any error or defect in the proceeding which 
does not affect the substantial rights of the parties. 

NOTES OF ADVISORY <.:OMMITTEE ON RULES 
A combination of U.S.C., Title 28, § 2111, former§ 391 

(New trials; harmless error) and former § 777 (Defects of 
form; amendments) with modifications. See McCandless 
1•. United States, 1936, 56 S.Ct. 764, 298 U.S. 342, 80 L.Ed. 
1205. Compare former Equity Rule 72 (Correction of 
Clerical Mistakes in Orders and Decrees); and last sen­
tence of former Equity Rule 46 (Trial-Testimony Usually 
Taken in Open Court-Rulings on Objections to Evidence). 
For the last sentence see the last sentence of former 
Equity Rule 19 (Amendments Generally). 

Rule 62. Stay of Proceedings to Enforce a 
Judgment 

(a) Automatic Stay; Exceptions-Injunctions, 
Receiverships, and Patent Accountings. Except 
as stated herein, no execution shall issue upon a 
judgment nor shall proceedings be taken for its 
enforcement until the expiration of 10 days after its 
entry. Unless otherwise ordered by the court, an 
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Rule 4 RULRS 01" APPELLATE PROCEDUR~ 

~ince this subdh·ision governs appt•als in all civil cases, 
it superst'dt>s the provisions of section 25 of the Hankrupt­
,·y Act (11 U .S .C. § 4S). Exc~·pt in cases to which the 
r nitcd Rtates or an officer or agency thereof is a party, 
the change is a minor one, since a successful litigant in a 
bankruptcy proceeding may, under section 25, oblige an 
aggrit•ved party to appeal within 30 days after entry of 
judgment-the time fixed by this subdivision in cases 
in1·oh·ini: prirnte parties only-by serving him with notice 
of entry on the day thereof, and hy the terms of section 25 
an aggrieved party must in any event appeal within 40 
,la~·s after entry of judgment. No reason appears why the 
tirnt' for apµml in bankruptcy should nut be the same as 
that in civil cases generally. Furthermore, section 2/i is a 
pott·ntial trap for the uninitiated. The time for appeal 
whii:h it provides is not applicable to all appeals which may 
f;1irly be termed appeals in bankruptcy. Section 25 gov­
,·nis only those casm; referred to in section 24 as "proceed­
ings in bankruptcy" and "controversies arising in proceed· 
in1-;s in bankruptcy." Lou•cnstein v. Reikes, 54 F.2d 481 
{2d Cir., l!l:H), cert. d1·11., 28:i U.S. 5:l!), 52 S.Ct. 311, 76 
I..Ed. !J:!2 (l!l:12). The distinction between such cases and 
olhPr cases which arise out of bankruptcy is often difficult 
to delt•rmine. See 2 Moon•'s Collier on Bankruptcy 11 24.12 
through 11 24.36 (1%2). As a result it is not always clear 
wht>ther an appeal is governed by section 2/i or by FHCP 
,;l(a). which is applicable lo such appeals in bankruptcy as 
art> not governed by section 25. 

ln \'iew of the unification of the civil ami admiralty 
procPt!un.> accomplished by the amendments of the Federal 
Hules of Ci\'il Procedure effective Julv 1, 1966, this subdi­
,·isinn governs appeals in those civil actions which in~olve 
admiralty or maritiml' claims and which prior to that date 
ll'l'rt' known as suits in admiralty. 

Th,• only other changt• possibly effected by this !luhdivi­
sinn is in the time for appl'al from a 1focision of a district 
,·nurt on a petition for impeachment of an award of a 
h .. ard of arbitration und<'r the Act of May 20, 1921i, c. 847, 
~ !l (~ ·l Stat. :i85), 45 l!.S.C. § 15!1. The act providt•s that a 
11<Hi,·,· ,)f appeal from such a decision shall lw filed within 
l il days of tlw d<•t·ision. This sing-ular provision was 
appan•ntl,I' repealed by the enactment in 1!)48 of 28 lJ.S.C. 
~ ~Joi. which fixed :JO days from the date of entry of 
judgrn,·nt as the tinw for appeal in all m·tions of a civil 
11atun• ,•x1·,·pt al'lions in admiralty m· bankrupll'Y matters 
or th,is,• in whil'h the United State,; is a party. But it was 
11< 1t P:-.pressl~· r(•pealed, and its status is in doubt. See 7 
~lonr,.> 's Ft'deral Pral'lice fi 73.09(2] (J96(i). The douht 
sh,iuld l,e resolved, and no reason appears why appeals in 
sud1 ('ases should not h(• taken within th(• time providt•d 
fnr ,·i,·il l':tst•s gt•1wrally. 

Subdivision t b). Thi;; sub<livision is derived from 
FIWrl' :li(al\2) without changt• of substance. 

1\179 ,\l\U:Nl>l\lENT 

\ote to Subdivii;ion (a)( I). The words "(including.-a 
ci,·i! aetion which involves an admiralty or maritime t·lain1 
and a pr<)Ceeding in bankruptcy or a ·controversy arising 
tlwri>in) ," which appear in the present rule are ,;truck out 
a, unnecessary and perhaps misleading in su1:xesting that 
tl1t•r,• may lw other cakgorit•s that are not either civil or 
criminal within the meaning of Rule 4(a) and (Li). 

The phrases "within 30 days of such entry" and "within 
60 days of such entry" have been changed to read "after" 
instead of "or." The change is for clarity only, since the 
word "of" in the present rule appears to be used to mean 
"after." Since the proposed amended· rule deals directly 
with the premature filing of a notice of appeal, it was 
thought useful to emphasize the fact that except as provid­
ed, the period during which a notice of appeal may be filed 
is the 30 days, or 60 days as the case may be, following 
the entry of the judgment or order appealed from. See 
Notes to Rule 4(a)(2) and (4), below. 

Note to Subdivision (11)(2), The proposed amendment 
to Rule 4(a)(2) would extend to civil cases the provisions of 
Rule 4(b), dealing with criminal cases, designed to avoid 
the loss of the right to appeal by filing the notice of appeal 
prematurely. Despite the absence of such a provision in 
Rule 4(a) the courts of appeals quite generally have held 
premature appeals effective. See, e.g., Matter of Grand 
Jury b'mpanelled Jan. 21, 1975, 541 F.2d 373 (3d Cir. 
1976); Hodge v. Hodge, 507 F.2d 87 (3d Cir. 1976); Song 
Jook Suh v. Rosenberg, 4:J7 F.2d 1098 (9th Cir. 1971); 
Ruby v. Secretary of the Navy, 365 F.2d 385 (9th Cir. 
1966); Fire/tau v. Diamond Nat 'l Corp., 345 F_2d 469 (9th 
Cir. 19!i5). 

The proposed amended rule would recognize this prac­
tice but make an exception in cases in which a post trial 
motiou has destroyed the finality of the judgment. See 
Note to Rule 4(a)(4) below. 

Note to Subdivision (a)/4). The proposed amendment 
would make it clear that after the filing of the specified 
post trial motions, a notice of appeal should await disposi­
tion of the motion. Since the proposed amendments to 
Rules a, 10, and 12 contemplate that immediately upon the 
filing of the notice of appeal the fees will be paid and the 
case docketed in the court of appeals, and the steps toward 
it.°' disposition set in motion, it would be undesirable to 
proceed with the appeal while the district court has before 
it a motion the granting of which would vacate or alter the 
judgment appealed from. See, e.g., Kieth v. Newcourt, 
530 F.2d 826 (8th Cir. l!l76). Under the present rule, since 
docketing may not take place until the record is transmit­
ted, premature filing is much less likely to involve waste 
effort. See, e.g. Stokes v. Peyton s Inc., 508 F.2d 1287 
(5th Cir. l!l75). Further, since a notice of appeal filed 
befon• the disposition of a post trial motion, even if it were 
treated as valid for purposes of jurisdiction, would not 
embrace objections to the denial of the motion, it is obvi­
ously preft:rable to postpone the notice of appeal until 
after the motion is disposed of. 

The present rule, since it provides for the "termination" 
of the "running" of the appeal time, is ambiguous in its 
application to a notice of appeal filed prior to a post trial 
motion filed within the 10 day limit. 'I'he amendment 
would make it clear lhat in such circumstances the appel­
lant should not proceed with the a!Jpeal during pendency 
of the motion but should file a new notice of appeal after 
the motion is disposed of. 

Note to SubdiviMion (a)(5)_ Under the present rule it is 
provided that upon a showing of excusable neglect the 
district court at any time may extend the time for the 
filing of a notice of appeal for a period not to exceed 30 
days from the expiration of the time otherwise prescribed 
by the rule, but that if the application is made after the 
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JUDGMENTS OF DIS~XICT l!OURTS Rule 5 

,1rig-inal tinw has run, the order may be made only on 
motion with such notice as the court deems appropriate. 

A litt•ral reading of this provision would require that the 
cxt,•nsion b,• ordered and the notice of appeal filed within 
the :10 day period, but despite the surface clarity of the 
rule. it has produced considerable confusion. See the 
discussion by Judge Friendly in In re Orbitek, 520 F.2d 
J58 (2d Cir. 1975). The proposed amendment would make 
it clear that a motion to extend the time must be filed no 
latt'r than 30 days after the expiration of the original 
app,•al time, and that if the motion is timely filed the 
,ii,trict court may act upon the motion at a later date, and 
111ay extend the time not in excess of 10 days measured 
irom the dale on which the order granting the motion is 
entt'red. 

l'nder the present rule there is a possible implication 
that prior to the time the initial appeal time has run, the 
,ii,trict court mav extend the time on the basis of an 
111forrnal applicati;m. The amendment would require that 
,he• application must be made by motion, though the mo­
:•,111 ma~· be made c.r parte. After the expiration of the 
initial tinw a motion for the extension of the time must be 
mad,• in compliance with the F.R.C.P. and local rules of the 
di,triet court. See Note to proposed amended Rule 1, 
.,11pra. And see Rules 6(d), 7(b) of the F.R.C.P. 

Tlw proposed amended rule expands to some extent the 
,tandard for the grant of an extension of time. The 
prc,l'llt rule requires a "showing of excusable neglect." 
\\'hil,· this was an appropriate standard in cases in which 
th,' motion is made after the time for filing the notice of 
appeal has run. and remains so, it has never fit exactly the 
,ituation in which the appellant seeks an extension before 
tht• expiration of the initial time. In such a case "good 
c:iu,,·." which is the standard that is applied in the grant­
:ng of other extensions of time under Rule 26(b) seems to 
l,,• mnrt' appropriate. 

~ote lo Subdh·ision (a)(6). The proposed amendment 
wnuld call attention to the requirement of Rule 58 of the 
F.l!.C.P. that the judg-ment constitute a separate doc­
ument. See l"nitnt Staft>.~ v. lndrelunas, 411 U.S. 216 
119~;l1 \\'hen a notice of appeal is filed, the clerk should 
a,,·,•rtain wllt'tlwr any judgment designated therein has 
i,,·,·n ,•nten•d in rnmpliance with Rules 58 and 79(a) and if 
r;c,l, ,u advise all parties and the district judge. While the 
n·quirement of Rule 48 is not jurisdictional, (see Bankers 
T··11s! Co. ,· . .\!a/Ii.~ . ..i:n U.S. 928 (11177)), compliance is 
11'.!l'''rtanl sine,• th,• time for the filing of a notice of appeal 
[,,· otht'r parties is measured by the time at which the 
_it;d,!rn,•nt is propl'rly entered. 

Huie 5. Appeals by Permission Under 28 
LT.S.C. § 1292(b) 

1 a I Petition for Permission to Appeal. An ap­
pval from an interlocutory order containing the 
statement prescribed by 28 U.S.C. § 1292(b) may be 
,oug-hl by filing a petition for permission to appeal 
with the clerk of the eourt of appeals within 10 days 
aftt•r thP entry of such order in the district court 
1\'ith proof or' service on all other parties to the 
al'lit111 in the district court. An order may be 
anwnded to include the prescribed statement at any 
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time, and permission to appeal may be sought with­
in 10 days after entry of the order as amended. 

(b) Content of Petition; Answer. The petition 
shall contain a statement of the facts necessary to 
an understanding of the controlling question of law 
determined by the order of the district court; a 
statement of the question itself; and a statement of 
the reasons why a substantial basis exists for a 
difference of opinion on the question and why an 
immediate appeal may materially advance the termi­
nation of the litigation. The petition shall include or 
have annexed thereto a copy of the order from 
which appeal is sought and of any findings of fact, 
conclusions of law and opinion relating thereto. 
Within 7 days after service of the petition an ad­
verse party may file an answer in opposition. The 
application and answer shall be submitted without 
oral argument unless otherwise ordered. 

(c) Form of Papers; Number of Copies. All 
papers may be typewritten. Three copies shall be 
filed with the original, but the court may require 
that additional copies be furnished, 

(d) Grant of Permission; Cost Bond; Filing of 
Record. Within 10 days after the entry of an order 
granting permission to appeal the appellant shall (1) 
pay to the clerk of the district court the fees estab­
lished by statute and the docket fee prescribed by 
the Judicial Conference of the United States and (2) 
file a bond for costs if required pursuant to Rule 7. 
The clerk of the district court shall notify the clerk 
of the court of appeals of the payment of the fees. 
Upon receipt of such notice the clerk of the court of 
appeals shall enter the appeal upon the docket. The 
record shall be transmitted and filed in accordance 
with Rules 11 and 12(b). A notice of appeal need 
not be filed. 
(As amended Apr. 30, 1979, eff. Aug. 1, 1979.) 

NOTES 01'' ADVISORY COMMITTEI-~ ON 
APPELLATE RULES 

This rule is derived in the main from Third Circuit Rule 
11(2), which is similar to the rule governing appeals under 
28 U.S.C. § 1292(b) in a majority of the circuits. The 
second sentence of subdivision (a) resolves a conflict over 
the question of whether the district court can amend an 
order by supplying the statement required by § 1292(b) at 
any time after entry of the order, with the result that the 
time fixed by the statute commences to run on the date of 
entry of the order as amended. Compare Milbert v. Bison 
Laboratories, 260 F.2d 431 (3d Cir., 1958) with Sperry 
Rand Corporation v. Bell Telephone Laboratories, 272 
J<'.2d (2d Cir., 1959), Hadjipateras v. Pacifica, S.A., 290 
F.2d 697 (5th Cir., 1961), and Houston Fearless Corpora­
tion v. Teter, 313 F.2d 91 (10th Cir., 1962). The view 
taken by the Second, Fifth and Tenth Circuits seems 
theoretically and practically sound, and the rule adopts it. 
Although a majority of the circuits now require the filing 
of a notice of appeal following the grant of permission to 
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