
A G E N D A 

COUNCIL ON COURT PROCEDURES 

Meeting 

9:30 a.m., Saturday, December 13 , 1986 
MALLORY HOTEL 

729 Southwest Fifteenth 
Portland, Oregon 

1. Approval of minutes of meeting held November 8 , 1986 

2. Announcements 

3. Public comment 

4. Proposed amendments to Oregon Rules of Civil Procedure: 

Rule 9 

Rule 16 
Rule 39 
Rule 43 

Rule 44 

Rule 46 
Rule 55 
Rule 69 
Rule 78 

SERVICE AND FILING OF PLEADINGS AND OTHER 
PAPERS 
FORM OF PLEADINGS 
DEPOSITIONS UPON ORAL EXAMINATION 
PRODUCTION OF DOCUOMENTS AND THINGS AND 
ENTRY UPON LAND FOR INSPECTION AND OTHER 
PURPOSES 
PHYSICAL AND MENTAL EXAMINATION OF PERSONS; 
REPORTS OF EXAMINATIONS 
FAILURE TO MAKE DISCOVERY~ SANCTIONS 
SUBPOENA 
DEFAULT 
ORDER OR JUDGMENT FOR SPECIFIC ACTS 

5. Additional requests or proposals (possible amendments 
to Rules 21, 47, 22, 36, 43, 45 , 46, 70 ) 

cc: Members, Council on Court Procedures 
Public 



Present: 

Absent: 

COUNCIL ON COURT PROCEDURES 

Minutes of Meeting Held December 13, 1986 

MALLORY MOTOR HOTEL 

729 Southwest Fifteenth 

Portland, Oregon 

Joe D. Bailey 
Richard L. Barron 
John H. Buttler 
Raymond J. Conboy 
Jeffrey P. Foote 
Lafayette G. Harter 
William L. Jackson 
Robert E. Jones 
Richard P. Noble 

Harl Haas 
Ronald Marceau 
James E. Redman 

Steven H. Pratt 
R. William Riggs 
Martha Rodman 
William F. Schroeder 
J. Michael Starr 
Wendell H. Tompkins 
John J. Tyner 
Robert D. Woods 

(Also present were Douglas A. Haldane, Executive 
Director, and Gilma J. Henthorne, Management 
Assistant ) 

The meeting was called to order at 9:30 a.m. 

On motion of Mr. Schroede~, seconded by Judge Jackson, the 
minutes of the November 8, 1986 meeting were approved as 
submitted. 

As the first order of business, a committee was appointed 
to approve the final report of the Council to the 1986 
Legislative Session prior to its submission. The committee is 
comprised of Judge Barron, Mr. Foote, Mr. Pratt, and Mr. Starr. 

RULE 9. Mr. Schroeder moved, with Mr. Woods' second, to 
adopt the proposed amendments to Rule 9 which would delete 
requirements that notices of deposition and requests for 
production be filed with the court. The motion was adopted by 
voice vote. 

RULE 16. Mr. Schroeder moved, with Judge Jackson's second, 
to adopt the proposed amendments to Rule 16 which would state 
explicitly that alternative theories of recovery shall be 
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identified as counts. The motion was adopted by voice vote. 

RULE 39. Mr. Haldane reported that the Bar's Committee on 
Practice and Procedure had requested that the Council withdraw 
its prior approval of amendments to Rule 39 which would have 
established procedures for perpetuation depositions after 
filing. He reported that the Committee would independently seek 
amendments by the legislature to the Evidence Code and would 
submit proposed amendments to Rule 39 in conjunction therewith. 

Mr. Starr moved, with Mr. Schroeder's second, that the 
previously approved amendments to Rule 39 receive final council 
approval. Mr. Starr explained that providing a procedure for 
perpetuation depositions was desirable even in the absence of 
changes to the Evidence Code and that the Council's amendments 
were better designed to achieve that purpose than the proposal 
of the Bar Committee. The motion was adopted by voice vote. 

RULE 44. Judge Buttler moved, with Mr. Starr's second, to 
adopt an amendment to Rule 44 to state explicitly that existing 
notations are discoverable under Rule 44 C. The intent of the 
amendment is to make it clear that office and chart notes will 
be available. The proposal was adopted by voice vote. 

RULE 55. Mr. Schroeder moved, with Mr. Woods' second, the 
adoption of the proposed amendments to Rule 55 which would 
require notice prior to the inspection of hospital records which 
had been subpoenaed. Judge Buttler moved, with Mr. Noble's 
second, to amend the motion by requiring "reasonable notice in 
writing". The motion to amend was adopted by voice vote. The 
motion to adopt the amended proposal was also adopted by voice 
vote. A copy of Rule 55 as amended is attached. 

RULE 78. Mr. Schroeder moved, with Judge Jackson's second, 
the adoption of amendments to Rule 78 which would strike the 
words "suit money" and "alimony" and substitute references to 
appropriate statutory sections in Rule 78 c. The motion was 
adopted by voice vote. 

RULE 69. Mr. Haldane summarized prior Council consideration 
of changes to Rule 69. The problem had been presented when it 
became apparent that notice to an opposing party or an opposing 
party's attorney is not required to take an order of default, 
but only in taking a judgment of default. The opinion was 
expressed that the rule should require notice prior to taking an 
order. The opposing views were that the current requirement of 
notice prior to taking judgment provides disparate treatment of 
represented and non-represented parties and that sufficient 
notice to all is contained in the summons. Additionally, no 
notice should be required except where application for judgment 
is made and an evidentiary hearing is required. Judge Jackson 
moved with Mr. Schroeder's second that the proposal to amend 
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Rule 69 as submitted be adopted, which would not require notice 
to take an order of default and would only require notice before 
making application for judgment in the event that an evidentiary 
hearing was required. The motion was adopted by a vote of 10 in 
favor and 6 opposed. Those voting in favor were: Mr. Schroeder, 
Mr. Woods, Mr. Harter, Mr. Starr, Mr. Noble, Judge Tyner, Judge 
Riggs, Mr. Foote, Judge Tompkins, and Judge Jackson. Those 
opposed were: Mr. Conboy, Judge Barron, Ms. Rodman, Mr. Pratt, 
Judge Jones, and Judge Buttler. 

The Council then turned its attention to proposed rule 
changes which would meet concerns which have been expressed by 
the Legislative Task Force on Liability Insurance. A report of 
the Task Force, as well as a Bill for an Act to amend certain 
portions of the Oregon Rules of Civil Procedure, was distributed. 
That Bill for an Act would eliminate summary judgment in all 
cases not arising under contract, would eliminate requests for 
production and admission in cases not arising under contract, 
and would eliminate third party practice entirely. The Task 
Force also recommended the adoption of language similar to 
FRCP 11. 

Submitted for Council consideration were proposals differing 
substantially from Task Force recommendations but which were 
designed to effect what was considered to be the Task Force's 
purposes. Copies of those proposals amending Rules 17, 21, 22, 
43, 46 and 47 are attached to these minutes. Mr. Haldane 
explained that the changes to Rules 21 and 47 would allow the 
question of the existence of a duty running from a defendant to 
a plaintiff in a tort action and the existence of a valid 
statute of limitations defense to be raised by a motion under 
Rule 21 A. and considered on the basis of matters outside the 
pleadings. Motions for summary judgment would be discouraged by 
the mandatory imposition of costs on any party filing such a 
motion when that motion was denied. 

The proposal regarding Rule 22 would exempt from third 
party practice any case involving contribution among joint 
tortfeasors. The effect of the change would be to eliminate 
third party practice in contribution cases but to retain it in 
cases for indemnity. 

The proposed changes to Rules 43 and 46 would allow the 
retention of requests for production and requests for admission 
but would place the burden of establishing a party's right to 
discovery under those provisions on the party requesting 
discovery. 

The proposal to amend Rule 17 would impose sanctions on an 
attorney or a party, or both, for signing a pleading or motion 
which was interposed for harassment, delay, or an increase in 
the cost of litigation. 
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Mr. Schroeder suggested that substitution of FRCP 11 for 
ORCP 17 would address all concerns regarding summary judgment 
and discovery by imposing sanctions against an attorney or a 
party who signed any pleading, motion, or other paper, the 
purpose of which was harassment, delay, or a needless increase 
in cost of litigation. 

The council recessed briefly while copies of FRCP 11 were 
reproduced and distributed. 

Upon reconvening, Mr. Bailey suggested the Council deal 
with an issue which appeared relatively simple to resolve 
involving Rule 1. It has been suggested by many that the use of 
periods following the capital letter designation of sections 
throughout the ORCP was cumbersome, particularly in citing the 
rules. The staff had previously explored the possibility of 
deleting periods and had determined that the cost of making such 
a change was prohibitive. Since the problem arises not in the 
text of the rules or statutes but in the citation form, it was 
suggested that the problem could be resolved simply by changing 
the rule on citation form by deleting the periods. Judge Riggs 
moved, with Mr. Schroeder's second, that Rule 1 be amended to 
delete the period following "section D." in the phrase "ORCP 7 
D.(3 ) (a)(i)." The motion was adopted by voice vote. 

RULE J7. Judge Barron moved, with Mr. Schroeder's second, 
that FRCP!~e substituted for current ORCP 17, with the deletion 
of the fourth sentence of FRCP 11. Mr. Schroeder stated that 
it was his purpose to meet all of the concerns of the Legislative 
Task Force regarding the ORCP with the adoption of a new Rule 17 
except for concerns regarding third party practice. The motion 
was adopted with 11 in favor and 4 opposed. Judge Jackson, Mr. 
Foote, Judge Butler, and Mr. Conboy were opposed. 

RULE 46. Mr. Conboy moved, with Mr. Schroeder's second, 
that no changes be made in the current Rule 46. The motion was 
adopted by voice vote. 

RULE 47. Mr. Schroeder then moved, with Mr. Pratt's 
second, that no changes be made in Rule 47. That motion was 
approved with a vote of 10 in favor and 5 opposed. Voting in 
opposition were: Judge Riggs, Mr. Foote, Mr. Conboy, Judge 
Buttler, and Mr. Noble. 

RULE 43. Mr. Pratt moved, with Judge Riggs' second, that 
the proposed amendments to Rule 43 be rejected. The motion was 
adopted by voice vote. 

RULE 22. Schroeder moved, with Mr. Woods' second, to adopt 
the proposed change to Rule 22, which would exempt cases of 
contribution from the third party practice rule. Mr. Pratt 
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raised the question as to the effect of this proposal. The 
matter was tabled briefly in an attempt to ascertain whether it 
would be possible to circumvent the intent of the proposal by 
filing a separate lawsuit for contribution and them moving to 
consolidate the two cases for trial. 

While attempting to ascertain the effect of the proposal, 
the council turned its consideration to a proposal to amend Rule 
70. 

RULE 70. Judge Barron explained that the proposal to amend 
Rule 70 was submitted at the request of the State Court 
Administrator's Office. He reported that court clerks had 
experienced difficulties in ascertaining certain factors 
regarding judgments and that the proposed rule change would 
require that specific information be required in each form of 
judgment submitted. Judge Buttler expressed the concern that if 
these specific matters became a requirement, the appellate courts 
would be compelled to consider that no final judgment had been 
entered if it did not strictly comply with the rule. It was 
suggested that the concerns of the court clerks were 
administrative in nature and could be more appropriately 
addressed by the Chief Justice promulgating a Uniform Trial 
Court Rule to deal with the problem. Judge Barron moved, with 
Ms. Rodman's second, that the proposal to amend Rule 70 be 
adopted. The motion failed, with a vote of 5 in favor and 7 
opposed. 

RULE 22. The Council was unable to ascertain whether it 
would be possible to circumvent the intent of the proposed 
amP-ndments to Rule 22 through a separate action and a motion to 
consolidate. Mr. Pratt expressed his opinion that it would not 
be possible to circumvent the rule and, with that understanding, 
Mr. Schroeder's previous motion to adopt the proposed change to 
Rule 22 was defeated with 3 in favor and 9 opposed. 

Having addressed concerns of the Legislative Task Force , 
Mr. Haldane requested that he be granted some latitude both in 
explaining Council action and in working with legislative 
committees if it became apparent that legislative judgment 
differed from that of the Council. Mr. Haldane was directed to 
cooperate as fully as possible with legislative committees in 
addressing thei~ concerns while presenting and explaining 
Council actions. 

Mr. Haldane stated that the Council is required by statute 
to have a treasurer. The elected treasurer was Mr. Kyle, who 
had submitted his resignation. Ms. Rodman was elected by 
acclamation to serve as treasurer. 

Having completed the agenda, Mr. Bailey inquired if there 
was any further action to be taken. Judge Barron suggested that 
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Rule 9 A. currently provides no time within which papers must be 
served prior to submission or filing. His concern was that 
local court rules provide different times for service of an 
order prior to submission to the court. He suggested that 
provisions similar to those contained in Rule 70 c. might be 
incorporated in Rule 9 A. Judge Riggs moved with Judge Buttler's 
second to make no changes in Rule 9 A. at this time. The motion 
was adopted by voice vote. 

RULE 17. Mr. Starr suggested that the adoption of a new 
Rule 17, which the Council had just effected, raised some 
questions and suggested that the new Rule 17 be amended to state 
explicitly that the attorney signing the pleading, motion or 
other paper must be an active member of the Oregon state Bar. 
His concern was that the language in the current Rule 17 to that 
.effect had been placed in the rule to forestall the ability of 
non-lawyers to engage in the practice of law. Mr. Starr moved, 
with Judge Barron's second, that the new Rule 17 as adopted 
previously be amended to include that requirement. The motion 
passed by voice vote. A copy of new Rule 17 after final 
consideration is attached to these minutes. 

Mr. Haldane stated that in prior biennia Council meetings 
during legislative sessions had not been necessary but that, 
given concerns over discovery, summary judgment, and third party 
practice, such a meeting might be required during the 1987 
Legislative Session. Mr. Bailey set the next meeting of the 
Council for Saturday, February 21, 1987. The tentative meeting 
place will be the offices of the Oregon state BAr. 

The meeting was adjourned at 12:55 p.m. 

DAH:gh 

Respectfully submitted, 

Douglas A. Haldane 
Executive Director 
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[SIGNATURE OF PLEADINGS] 
SIGNING OF PLEADINGS, MOTIONS, AND OTHER 

PAPERS; SANCTIONS 
RULE 17 

[A. Signature by party or attorney; certificate. Every 

pleading shall be signed by each party or by that party's 

attorney who is an active member of the Oregon state Bar. If a 

party is represented by an attorney, every pleading of that 

party shall be signed by at least one attorney of record in such 

attorney's individual name. Verification of pleadings shall not 

be required unless otherwise required by rule or statute. The 

signature constitutes a certificate by the person signing: that 

such person has read the pleading; that to the best of the 

person's knowledge, information, and belief, there is a good 

ground to support it; and that it is not interposed for 

harassment or delay.] 

[B. Pleadings not signed. Any pleading not duly signed 

may, on motion of the adverse party, be stricken out of the 

case.] 

A. Signing by party or attorney; certificate. Every 

pleading, motion and other paper of a party represented by an 

attorney shall be signed by at least one attorney or record who 

is an active member of the Oregon state Bar. A party who is not 

represented by an attorney shall sign the pleading, motion, or 

other paper and state that party•s address. Except when 

otherwise specifically provided by rule or statute, pleadings 

need not be verified or accompanied by affidavit. The signature 

constitutes a certification that the person signing has read the 
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pleading, motion, or other paper, that to the bait of that 

person'• knowledge, information, and belief formed after 

reasonable inquiry 1t 1s well grounded in fact and 1s warranted 

by existing law or a good faith argument for the extension, 

modification, or reversal of existing law, and that it is not 

interposed for any improper purpose, such as to harass or to 

cause unnecessary delay or needless increase in the co,t of 

litigation. 

e. Pleadings, motion, and other papers not signed. If a 

~eading, motion, or other paper is not signed, it shall be 

stricken unless it is signed promptly after the omission is 

called to the attention c*.the pleader or movant. 

c. Sanctions. If a pleading, motion, or other paper is 

ai;flod in violation of this rule, the court upon motion or upon 

its own initiative shall impose upon the person who signed it, 

a represented party, or both, an appropriate sanction, which may 

include an order to pay to the other party or parties the amount 

of the reasonable expenses incurred because of the filing of the 

pleading, motion, or other paper, including a reasonable attorney 

fee. 
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SIGNATURE OF PLEADINGS 
.RULE 17 

A. Sipature hy party or attornel,; cer- ~ .. N\ 
0

~ , 0 " 
tiflcate. Every pleedin&fihall Se signed y eac& v ' 

party or by that party'• attorney who ia an active 
member of the Oreson State Bar. If a party ia 
represented by an attorney, every pleading of that 
party shall be •iined by at leut one attorney of 
record in auch attorney's individual name. Ver
ification of pleadinp lh.n not be required unlesa 
otherwise required by rule or statute. The •ic· 
nature constitutes • certificate by the pel'IOD 
aipinc: that such person bu read the pleading; 
that to the best of the penon'1 knowledge, infor-
mation, and belief, there ia a cood ground to 

.. . :• 

support it; and that it ia not interposed for ~ e4~f: 
harassmen...,dela,j o~ o. !\ • ed.le.s~ L "er e o.. $ ~ ' t\.. C!.. 

B. Pleading• not aiped. Any pleading O { l t -t I ~a..+' Ill "- • 
not duly &igned may, on motion of the adverse 
party, be stricken out o( the cue. [CCP 12/2/78: 
wnded by Jffl c.294 114; IA amended by CCP 12/1/84] 

C I:~ cs.. t=> \a~, "~ .- r r.'\O tt ol\. 
,;_ s ·~ Y\'.J '"- u, o la..~,""' o-f
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U po.._ -t-k rae..r~~~ LL,? )\o $1~ V\ed 
\ 'tJ a. rerre.seci-i~J pAM-~) IJ r bc,--t-4,J 
o.."' ~ff ro pr, .:t. 't~ ~o. "c:t, "IA.; 
""-' ~ t tlL M4.t.t , Y'- ~ ( u J e a. t\ 

a.. wa..rcJ. -to ~~Q. o-t-~e. ~ pa.r'"t l/ 
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or ~s--E. \ e ~ 1 1 Y\.~lod r "~ od. 
r e.o...H> IA~~ I~ o..-t-To r ~ ~ 1.s -lt!t!. 

-::._· . _;· .. 
~_:.: .. -~; 
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DEFENSES AND OBJECTIONS; 
BOW PRESENTED; BY 

PLEADING OR MOTION; 
MOTJON FOB JUDGMENT 

ON THE PLEADINGS 
Rt1LE21 

' A. Bow praezated. Every defeme, in law 
or fact. to a claim for relief in uiy pleadinc, 
whether a complain~ counterclaim, crou-claim 
or third party claim, ahall be asserted in the 
raponaive pleadin& thereto, escept that the fol
lowins defe~ may at the option of the pleader 
be made by motion to dismiss: (1) lack of jurisdic
tion over dae aubjec:i matter, (2) lack o! jurildic· 
iion over the penon. (3) that there ii another 
action padin1 betwetD the aame parties tor the 
NIU cauae. (4) that plaintiff' bu not the lepl 
capacity 1o we, (S) lnauff'iciency ol awnmom or 
proc:eu or iDlufficieAc'Y olllrvice or 1ummo111 or 
proceu. (8) that the puty auemnc the claim ii 
no& the real party iD inc.rest, (7) failure 10 join a 
party UDdtr Rule 29, (8) failure to state ultimate 
facta !Nff'ldelit 10 CODlt!tut, a claim. and (9) that 

..,.. ~] & f" I 1~8111 &laa'tdre ec:tioA bu POt beeD 
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commenced within &Jae Um. limited by statute. A 
motion IO dwni.u makin1 uy of c.b .. deftANI 
. ahall be made before pltadin1 it' a fufthtr pleadinc 
ia ~rmitted. The pounda upon which any oft.he 
enumtrac.d de(1n111 are butd ahall be it.Ated 
5PKifically and with particularity in the mpcm• 
aive pleadinf or motion. No delen11 or objeciion 

. ii waived by bein1 joiDtd with one or mon other 
defeDMI or objec:tiona in a rep10miv1 pluclin1 or 

mot~~.';"_.!,~'° cliamia -UII de(e • the. lACta comtitutina 
· 111eh lemn do DO& appear OD the r.c. of the 
pleadin1 and.· matien out.Aida the pleadinr. 
iDcJucfh:ac affidavit& ud ot.ber evidence, an pre
tented to the court. all parties ahall be liven a 
reuonable opportunity to prntDt evidence and 
affidavit&. and the court may det.rmint the em
fence or nonesiat.ence of the factl eupportia1 
IUCh defense or may cle!er· IUCh deteJmination 
·uatil further dilcovery or until trial on the merit.a. 
When • motion to diamiu bas been ,ranted. 
judpnent shall be enwred in favor of the movinc 
party unless the court hu liven leave co file an 
amended pleadin1 under Rule 25. 

B. MoUoa for Jaqmeat oa die plead
bap. AltM the pJeedinp an doled. but within 

· such time u not to de!ay the trial, any puty may 
move for judcment on the pleadinp. .. 

C. PreHmlnU')' laearinp. The deftDNI 
specifically denominated (1) i.hrouih (9) la uc
tion A. of thia rule. whether made in a pludin1 or 
by motion. ud the motion tor judimeAt OD the· 
pleadinp mentiontcl ill 11Ctio11 B. o1 dlia rule 
abalJ bt beard and detamlned before trial OD 
application of ·any party. uaJea the cour& orden 
that the hearinc and dewmination &hereof bt 
deferred until ~ trial. 

D. Motion co mab more cietbalte aacl 
certain. Upon motion made by a pany before 
respondin1 to a pleacfinr. or if no nspomive 
pl11din1 ii permitted by these niJa upon motioa 
by I party within 10 daya after IIMCe of the 
pl11din1. or upon the court•a own initiative at any 
time, the court may require the pleadin1 to be 
made definite and certain by amendment when 
the alle1atiom of a pleadin1 an IO indefinite or 
uncertain that the pnciN nature o1 t.be clwp. 
defeme, or reply ii DOt apparent. If the motion ii 
snnced and the order ol the court ii not obeyed 
within 10 daya after 11rvica ot the order or witbiD 
IUCh other time u the court may fis, die court 
may ltrikt the pleaclinc lo which the motion wu 
.directed or makt auch order u it diem.a jul&. 

B. Motion io 9'rib. Upon motion made by 
a put)' beton rapoiwlms lo a pie.dine•• tf aa 
nspoaaiw pJucfin1 ii permiued 11)' thw rulM, 
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upoo motion made bJ I party withia 10~ after 
the MMCe ol the pladinc upon IUCb party or 
upoza the cou.rt'1 own initiative at any time, the 
court may order 1tricbn: (I) uy lham. frivoloua. 
o, imlevant pludinc or dtleDN or any pleedia1 
coataininc more th.a om claim or defeme not 
aeparately stated; (2) uy inau.tricieat defeDN or 
uy abam. frivoloua, irrelevant, or ndwadant 
matter imuted in a pleadin,. 

F. Couolldatloa of deleuea la motloa. 
A party •·ho maka' amotioD under dua Jule may 
join with it any other motiou herein provided for 
and then available to the party. Ila party mabt a 
motion wader thia rule, ncept a motioA to d.ia
miu for ·lack of jurildictioD over t.be peno11 or 
imid&ieDC)' ot •ummou or proceu or imuffi. 
ciency of NMC8 of lWDIDODI or proceu. but 
omita thanfrom. any deleme or objection thUI 
available to tbe party which thit naJe permita co 
be railed by motion. the party lha1J not thereafter 
ma.b a motion bued on the de!eme or objection 
ao omiUed, ezcepi a motion u provided iD aub
NCtima G.(3) ol tbia Nie OD any ol tba powada 
the,- ti.Mid. A party may make one modem co 
diamiu for lack ol juriadic:tiOD over tbe penoA or 
illlufflciucy of 111mmou or procaa or inlwfi• 
ciency of NrYice of 1ummou or proceu without 
comolidation of def'euea nquind by thit NCtion. 

G. Wal_v.r or preaervatloa ot cenala 
clef.--.. 

G.(1) A defame of lack of juriadictioD ewer 
tbe pmon, that thn la another actiaD pendin1 
between tbe ume putiea for the U1111 CIUN, 
imumcfucy of P 1mmou or PJ'OCell. or lmuffi. 
ciency of Nrvice ot111mmouorprocw. ii waived 
under either of the tollowinc circumataDcN: (a) if 
tbe deleue ii omitted from a motion iD tu 
cin:wutuc:et dncrihed in NC'tioD F. althfa nsle, 
or (b) ii the defeDN ii Dlither made bJ motion 
under this rule nor included in a napouive 
pleadin,. Tbe defema refund to in thia aublec· 
tion ahall not. be railed by amendment. 

G.(2) A def enat that a plaintiff' hu not. the 
le1al capacity t.o aue. that the party uaertina the 
claim ii DOt the real ptl1ty 111 interest_ or that tu 
actioll hu not bea commenced within tbe mu 
limited by atatute, ii waivld if it ii midaer madl 
by motion wader du IUla aor iDcmded bl a 
,-poDtiv1 pleacilac or aa amendment dlareof. 
Liaw oC court lo a.mend a pleacfinc to ueert tha 
detuw raf'ernd to iD tJm ~ ahl.U only 
be pua&ecf upon a abawinc by tu party INkin& to 
amend that .uch party did not bow aDd nuo111-
bly could not have bowa ol the emtence ol tb. 
defeme or t.bat othu d"C1amehDCM ..u daial 
~_,,.loamcnd~ 

.. . • 
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G.(3) A detaue ol taDure 1o mt.e wtimate 
fad.I comtitutin& a claim. 1 clefeme of fa.Dure io. 
join a party indispenuble under &. 29, and an 
objection or failure to it.ate a JepJ defeme to a 
claim or inaufficiency or new matter in a reply to 
avoid a de!eme, may be made m any pleadinc 
permitted or ordered under Rule 13 B. or by 
motion for judpaent on the pleadinp. or at i.be 
.trial cm the merit&. 'fhe objection or defeue, if 
made at trial. ahall be diaposed ol u provided in 
Rule 23 B. in lipt or uy evidence I.hat may have 
bean raceivecl. .; 

~ . 
G.(4) II it apptAn by motion of the partiea or 

ot.henriae that. the court lacb jwiadidion over 
t.be aubjeet matter, the court ahaJl ~iaa the 
ed.ioD. lCCP 12/2/11; HF,G emendad 1w 1911 c.284 HIS. 
II; IF amtndecl by CCP 12/13/80; IA UMndad by CCP 
12/4/12; IE amnded by 1983 c. '7&3 151. IE amndld by CCP 
12/1/MJ 
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COUNTERCLAIMS, 
. CROSS-CLAIMS, MTJ> 
THIRD PARTY CLAIMS 

' · · RULE22 

A. Cowlte"CJ•hna .. 
A.(1) Each defendant may N& lortb u many 

eount.rdaiml. both lepl and equitable, u such 
defendant may have acainat a plaintift 

A.(2) A counterclaim may or may not dimin· 
lab o, defeat the ncovery aoucht by the oppo1m, 
party. Jt may claim nlief esceedm, in amount or 
dift'trent iD kiDd from that aouch& in the pJPdh,c 
olthe oppo1in1 party. 

B. Cro•aelalm .. aiui oocleteadu&. 
8.(1) lD any acdon when two or more partia 

an joined u deCencfanta. any defendent may iD 
aucb defendant'• anawer allep a crou.claim 
a11in1t any other detendani. A crou-claim 
UNNd apinat a codefendant muat be OIII aiat
fns in favor ot the defendant auertinc the aou
claim and ac•inlt another defadant. between 
whom a aeparate judcment mipt be bad iD the 
action and lhall be: (a) one arilin& out of the 
occunenc:e or tnnMctioD let forth in the COID• 
plaint; o, (b) rela&ed to uy property that ia the 
llabjlc& matw of &he action brouabt by pJaiDdff. 

B.(2) A crou-claim may iDduda a claim that 
the ct.Cendant apinat whom it ii uaened ia 
liable, or may be liable, to the defuadant &111rtms 
t.he crou-daim tor all or part of the claim aueNd 
by UM plaintiff. 

B.(3) Ali amwer containmc a crou-claim 
1hall be aerved upon the putiea who have 
appMred. 

, r-

• 

,. 
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C. Third PW praetJoe, ;> 
C.(l)~ commencement of the action, a 

delendin& party, u a third party plaintiff, may 
caUM • ,ummona and complaint to bt aerved 
upon I penon not a party to the action who i1 or 
may be liable to the third party plaintiff for alt or 
put ol the plaintifra claim against the third 
party plaintiff u a matter or right not later than 
90 da:y1 after aervice or the plaintifr1 aummons 
and complaint on the derendinc party. Otherwise 
die third party plaintiff' must obtain qreement of 
puda who have appeared and leave ol court. 
The penon aerved with the 1U1Dmona and third 
party complaint, hemnafter caJJed Uae third 
party der.ndant. ahaD assert any derenses to the 
third puty plaintifra claim u provided in Rule 
21 and counterclaiml apina1. the third party 
plaintiff and crou-claim1 qajnst other third 
ptJty defendanta u provided in sections A. and 
B. ot this Nie. The third party defendant may 
UHrt qainst the plaintiff any defenses which 
the third party plaintiff has to the plaintifrs 
claim. The third party defendant may also usert 
any claim apina1. tbe plaintiff arisinc out of the 
tnmaction or occurrence that ii the aubject mat· 
w ol1.be plaintur, claim apinat 1.ht third party 
pl.iintilf. The plaintiff' may auert any claim 
apimt the third party detendant ansiq out of 
the traDaaetion or occumnce that ii the aubject 
matter ol die plaintur1 claim apinat tbe third 
puty plaintifl', and die third party defendant 
thmupon aball auert the third party defendant's. 
dele~ u provided in Rule 21 and the third 
party de!1Ddant'1 COUJlterdaima and c:roaa.daima 
- pftMded in tlua rule. Azly party may~ to 
mike the third puty claim. or for it.a aeverance or 
aepara&e trial A third party may proceed under 
dlil NCtion apinat any penon not • party to the 
adaoll lfho fa Of lU)' he liable to the third party 
defendant lor all or pm or the claim made ·m the 
action apimt the third party de!endant. 

C.(2) A plaintiff apin1t whom • COUD• 
CercJaim hu been UMJ'ted may QUN I third 
party to be brought in under circumJtances which 
would entitle a defendant to do so under subnc
tion C.(1) ofthil section. 

D. Jolader of addldo.-1 partl-. . 
D.(1) Penam Gt.her than thoM made parties 

to the oricinal action may be made partiel to • 
CGUDtel'Claim or crou-claim in accordance with 
the pftMliom or Rules 21 IIDd 21. 

1).(2) A detendam may, ID an action on • 
CIOlltl'act broucht by a auipft ot rirhll under 
that contnet. join u parties to that action all or 
ay penom Hable r. auarne, fte1 under ORS 
IQ.Gl1. ,.. ... Ill ddl ~ ._..,_. 

Except for a claim for 
contribution among joint 
tortfeasors, and 
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lacJudes any iutnmaeat or document evwr.ncm, 
acltbL · 

D.(3) In any action apimt a party joined 
under thil aection of thil Nie, the party joined 
thall be treat.cl u I defendant for pwpotel of 
aervice of tummODI and dme to amwer u.nder 
Rule 7. 

E. Separa&e trial. Upon motion of any 
party or on tht court'• own initiative, the-court 
IDI)' order • separate trial' or any counterclaim. 
crou-claim. or third party claim ao allepd ilto do 
ao wouJd: (1) be more convenient; (2) avoid preju
dice; or (3) be more economical ud expedite th. 
matter. (CCP 12N71; ID ... adecl 1,y 1171 c.214 11'7; IA 
amended l,y CCP l2/J3/80: f(' amacW bJ CCP 12/4112) 

.... 



PRODUCl"ION OP 
DOCl7MENTs AND TBINGS 
AND ENTRY UPON LAND 

FOB INSPECl'ION AND 
OTHER PUBPOSES 

BULE43 
A. Scope. Any party may 1ene on any other 

party a request: (1) to produce and permit the 
puty makin& the request, or 10meone actinc on 
behalf of the party makinc the~ to impect 
and copy, any desicnat.ed clocumellfa (includq 
writinp, drawmp ........ dmt., photocraoha. 
pboao-racordl. and other data compilations from 
-which imormation cu be obtained. and trans
lated. ff neceuuy. by the nspondent through 

· detection devices into reasonably usable form), or 
to impect and copy, test, or ample any tangible 
tbinp which constitute or- contain matters 
within the acope of Rule 36 B. and which are in 
the pouession. cuatody. or control of the party 
-upon whom the request is eerved; or (2) to permit 
entry upon designated land or other property in 
the poaession or control of the ~y upon whom 
the request ii served for the pwpose of inspection 
and measuring. IIU"Veying, photographing, test
in&, or umplinc the property or any designated 
object or operation thereon. within the ICOpe of 
Rule36B. · . 

a. Proeechue. The request may be 1erved 
apon the plaintiff after commencement of the 
action and upon any other party with or after 
aervice of the 1UDUDona upon that party. The 
request ,hall let forth the it.ems to be inspected 
either by individual item or by category and 
describe each it.em and categmy with reasonable 
puticularity. The request lhall apecify a reason
able time. placew and manner of making the 
impeetion and per{orminc the relat.ed act.a. A 
defendant thall not be required to -produce or 
allow inspection or other related ac:ta before the 
upiration of 45 days after aervice of summons, 
anJesa the court apecifies a aborter time. The 
party upon whom a request hu been aerved shall 

· comply with the request, •cw tin: :eqaest 11 .._ O ~ ~ \ U Q... 1\0 -t. IC C! 
Njsdsd ,, -.itll a 111&eement of. :woo.a fu, acts• ,fa • ... \'A.-t arl t D ~ 

&j1 fsa bef'ore the time specified in the request 'v ~'-' 
t~ ~ion and performing ~e related acts . .U- V\O-t ~o c..e> "' D, ~ 
a4ne ·an 11 -• • pm t af •· 211cm 01 wtcgus ... I J 
A• ,_. sh JJ he lfJHMd l'he party aubmitting 
the request may move f'or an order under Rule 46 
A. with respect to any objection to or other failure 
to respond to the request or any put thereof', or 
any failure to permit impection u requested. 

C. Writlns called for 11eed not be 
offered. Thouch a writinc ealled for by one 
party ia produced by the other, and ii inspected 
by the party callinc for it. the party requesting 
production ii not obliaed to offer it in evidence. 

D. Penou DOt partl-. 'nm rule does not 
pndude u· independent action apimt a penon 
- • party .. ptOductioll ol doc:vzwnt,a ad t!J 
tlmpad,-m-cmto ... uponlaad.lCCP / 
s=-IA• ,,..,1171dNPII 



PAILUJlE TO MAKE 
DISCO\~Y. SANCI'IONS 

aULE,a 
A. Motion for order compellin1 cliscov

ery. A party, upoza reuonable notice to other 
parties and aD pmom affected thezeby, may 
apply for an order campeDins discovery u fol
Iowa: 

A.(1) Appropriate court. An application 
for an order to a puty may be made to the court 
in which the action ii pencfinc. or. cm matters 
relating to a deponent'• failure to answer que~
tions at a deposition, to a judge of a circuit or 
diatrict court in Ille county where ~ deposition 
ii beinc taken. An application for an. order to a 
deponent who ii DOt a party ahaJl be made to a 
judp of a circuit or district court in the county 
where the depo,itioD ii beinc tabra. 

A.(2) Jlotloa. It. puty fan. to furnish • 
,eport under Rule 44 B. • C .. • it I deponent 
faila to answer a question propounded or aubm.it-
1ed under RuJa 39 or 40, • if a corporation or 
~ entity faiJa lo IUb • deaipation under 
Rule 39 C.(6) or Rule «J A..• I' a party faila 1o 
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nsponcf to a NqUelt l,r a copy of ID imuranm 
qreement or policy under Rule 36 B.(2). or if • 
party in response to a request for inspection 
IUbmitted under Rule 43 faila to permit inapec-· 
tion u requested, the discoverin1 pArty may 
move for 1n order compelling discovery in accord
ance with the requeaL When tal:ing • depoeition 
on oral examination. the proponent of the ques
tion may complete or adjourn the eumination 
before app)yina for an order. 

It the court denies the motion in whole or in 
part, it may make IUCb protective order u it 
would have been ~wered to make OD a motion 
made pursuant to Hille 36 C. 

A.(3) Evuive or Incomplete amwer. 
For purposes of this aection, an evasive or 

incomplete answer ia to be ~ated u a failure to 
answer. · 

A.(4) Award ot expeD.9e9 ot motion. If I . I I 
the motion is granted. the cow-i:.m,;:,i.lier oppor- 5 ~ 
tunity for hearing, require the party or deponent 
whose conduct necessitated the motion or the 
party or attorney advisin1 1uch conduct or both 
of them to pay to the movin& party the l'NIOnable 
espenses incurnd in obtaininc the order, includ-
Ull attorney'• fees. unJeu the court finds that the 
opposition to the motion wu subatantiaDy juati-
fied or that other circumstances make an award 
or espenses unjuat. .1,1 L _ C{ 

It the motion ia denied. the ~r 
opportunity for hearinc, require the mcmng party 
or the attomey adviains the motion or both of 
them to pay to the party or deponent who 
opposed the motion the reasonable upensea 
incurred in oppo1in1 the motion, includin1 
attorney'• feea, unlesa the court finds that the 
making of the moiion was 1ubstantially justified 
or that other circumstances make an award of 
expe~ unjust. 

It the motion ia sranted in part and denied in 
part, the cowt may apportion the reasonable 
expenses incurred in relation to the motion 
among the parties and persons in a just manner. 

B. Failure to comply with order. 
B.(1) Saaetlou by eourt ha the county 

where depoaitlon la taken. It a deponent fails 
to be 1wom or to u:i.awer a question after beinc 
direetecf to do 10 by a circuit or diatrict court 
jucfp in the county iD which the depoeition ia 
beinc taken, the failu.nt may be conaidered a 
contempt or court. . 

B.(2) Sanctlou l,y coart la ••ich 
actloa la pndlaa. If a puty ar • efficer, 

-- 41inc:w, or aamcinl apDt or a penan clelic· 
_:·:-ated undar Ra 31 C.(1) ar .0 A. ID taltifJ • 

II 



Wwr or a party ran. to obey an Older to pnwide 
• permit dilcovery. includinc an order made 
under section A. of thia rule or Rule 44. the court 
in which the action ia pendinc may ~e such 
orden in re1ard to the failure u are jult, includ
inl amonc otben, the followint 

B.(2)(a) An order that the matt.en reprdin, 
which the order wu made or any other desig
nated fact.a shall be taken to be established for the 
pwpoaes of the action ia accordance with the 
claim of the party obtainins the order. 

B.(2)(b) Aa order nbina to allow the &o
bedient party lo tuppOrt or oppoae desicnated 
eJaima or def'e~ or prolul>itinc the diaobedient 
party ftom introducinc desicnated matt.en iD 
evidence; 

B.(2)(c) Aa order ltrilrinJ out pleadinp or 
parta thereof. or staying further proceedinp until 
the order ia obeyed. or dismiss~ the action or 
any part thereof. or rendering a judgment by 
default against the disobedient party; 

B.(2)(d) In lieu of any of the foregoinc orders 
or in addition thereto, an order treatinc u a 
contempt of court the tailwe to obey uy order 
ucept an order to aubmit to a physical or mental 
enmination. 

B.(2)(e) Such orders u ue Hated in para
ppha (a). (b), and (c) of this subsection, where a 
party bu wled to comply with an older under 
Rule 4' A.,requirins the party to produce another 
for eumination. unleu the put.y failinc t.o com
ply ahowa inability to produce IUCh parson for 
eumination. 

B.(3) Payment of espeuea. In lieu of 
any order listed in subeection (2) oftlua aeetion or 
in addition thereto, the court ahall require the 
party failinc ta obey the older or the attorney 
advising auch party or both to pay the reuonable 
e:rpenaes, includinc attorney's fees. caused by the 
failure, unleu the court finds that the failure wu 
1ubstantiaUy justified or that other circum-
1tancn make an award of espense!I unjust. 

C. Espeuea oa failure to admit. If a 
party faila to admit the pnuinenesa of any docu
ment or the tNtla of uy matter.• nquested 
under Rule .cs. and if tha party requestinc the 
admilliom thereafter proves the pnuineneu of 
the document ortbe truth ofthe'matt.er, the party 
requestina the admiuiom may apply to the court 
for III older requirinc the other party to pay the 
party requemn, the admwiom the rmonable 
expemes incurred in makinc that proof, includiq 
ftUODAble attomey'1 rees. The court lhall mab 
the Older unJea It ftndl that (1) the J9Cpat .. 
Wdabjldionablepunum to Bult GB.or~• 

/2. 



(2) the .cfmiuion IOIJCht WU of DO 91DiW!tiaJ 
Importance, or (3) the party ramnc to admit had 
reasonable sround to believe that 1UCh puty 
micht pJTVaiJ OD I.he matter, or (') there wu 
other cood reason ror the failure to admit. 

D. Fallure ., party to attend at OWD 
deposition or respond to reque.t for lupec
UoD or to Inform or quHtlon resardi111 the 
exlmnce or covera,e of liabWty luuraace 
policy. II a party or an ofrscer, ·direct.or. or 
mana,in1 acent of a party or • person deaicnated 
UDder Rule 39 C.(6) or 40 A. to testify OD behalf of 
a party fa~appeu before the officer who ia 
to take the deposition of that party or penon. 
aft.er bein1 .erved with • proper notice,·• fO~ • .,. 

.-.npl5 with &Wi:C abjc:tieLil Ea :eqsiet fer ~r"',:1·1n ar ~ L;_uets;ai'ld,:siUed:Ju R~ ~ 
; a : p;gpu sc: :cc s lit aqall( e court m 

which th, action ii pending on motion may make 
auch orders in regard to the failure u are just., 
including among others it may take any action 
authorized under para,raphs (a), (b), and (c) of 
subsection B.(2) of this Nie. In lieu of any order 
or in addition thereto, the court ahaD require the 
party failinc to ad or the attorney adviain& IUCh 
party or both to pay the reasonable upemes, 
includinc attorney'• tees. cauaed by tJae· wlure, 
unJeu the court finds that the failure wu IUb
atantially justified or that other cimlmstances 
mue an award or espenses unjust. 

The failure to aet cle.cn"bed ill ddl IICtion 
may .aa. be tscmed OD the pound that the

9 
_,I 

discover)' aoucht ii objectionablqi rm' il Cl s / 
~i!iat,to est hu applied fa: ap101a:theoaj1r •• 
( ,1n•Wted .. , ... a& Gu IQSP 11111W. IIACJ), e C __.. 

( --..ndld bJ CCP 11/13/IOJ 

f ... ; • 
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SUMMARY JUDGMENT 
RtlLB47 

•. 

A. For clalmaat. A party eeekin1 to 
recover upon a clai~ counterclaim, or crou
claim or to obtain a declaratory juc:fonent may, at 
any time after the expiration of 20 daya from the 
commencement of the action or after aenice of a 
motion for 1wnmary judgment by the adverse 
party, move, Yiith or without supportinc alfida
vita. for I IWMW)' judgment in that party', lavor 
upon all or any part thereof. 

B. For detendlac party. A party apimt 
whom • claim. counterclaim. or crou-claim is 
auerted or a. declaratory judcment ii 10U1ht may, 
at any time; move, with or withoul supportinc 
.«"adavita, for a I\IJDIDary jucfcment in that 
puty'1 favor a co all or any put daueot 

C. Motloa ud proceecllno thereon. 
The motion and all aupporlinc document.a abaJ1 

.. :. 

,, 
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be MJYed and ffled at lust 45 days before the date 
Nt lor lria1. The adverN party lhaD have .20 days 
in which to Nl"\,"t and rile opposin& affidnits and 
1upportin1 documents. The movin1 party shaU 
have five days to reply. Tht court lhall have
diacmion to modify these stated times. The 
judcment IOUCht ,hall be rendered forthwith jf 
the pleadinp, deposition,. and admissions on 
me. tocetber ~th the affidavits, if any, ahow that 
there is no cenuine iuue u to any material fact 
and that the moviDc party ii entitled to • jud1· 
ment u a matter of Jaw. A 1WDJ1WY judpnent. 
interloc:ut.ory in character, may be rendered on 
the illue or liability aJone altbouch then ii a 
pnuint iuue • t.o the amount or damacea. 

D. Porm ot affidavit.: detenae required. 
Escept u provided by aection E. or this rule, 

111pportin1 and oppotin& .affidavits shall be made 
on personal knowledge, 1haU set forth such facts 
u would be admissible in evidence. and shall 
1how atr'U'matively that the affiant is competent 
to t.estify to the matters 1tat.ed therein. Sv.·orn or 
certified copies of all papers or parti thereof 
ntened. to in an affidavit ahall be attached 
ihemo or Mned therewith. The court may per
mit affidavit& to be 1Upplemented or opposed by · 
depositiona or further affidavit&. When a motion 
tor 1U1D!1WJ judpient ii made and 1upported u 
provided in this rule u adverse party may not 
·mi upon t.M mere aDeptiou or deniab or that 
party'• pJeamn,, but the adverse party'• rapome. 
by affidavit& or u othe"'-ise provided in tbil 
. IICtion. muat let Corth apecific facta abowinc that. 
tbtre ii a pnuine illue u to any mawrial tact for 
trial. II the advene party doel not ID respond. 
nmmary judpnent. it appropriate, aha11 be 
entend apinlt aucb puiy. 

B. AffldaTlt of aitonaey ,rhea espen 
opbaioa required. Motions under thil Nie are 
DOt. desip1ed to be used u diacovery devices to 
obtain the names of potential espert witnesses or 
t.o obt.ain their racta or opinions. II a party, in 
oppo1in1 a motion tor 1umrnary Judcment. ii 
required to Pl'9";de the opinion or an expen to 
establish a genuine issue of mat~rial fact. an 
affidavit or the party'• attomey 1tatin1 that an 
unnamed qualified expert bu been nt.ained who 
ii available and williDc to kstify to admiuible 
fac:tl or opinions creatinc • question or (act, will 
be deemed aufficient to controvert the allecationa 
of &he movincputy and an adequate bail for the 
court t.o deny die motion. Tbt atradavit ahaU be 
made in aood faftb bued on aclmiaible Cada or 
opinion, obtained from a qualified espert who 
bu actually been retained by the attorney who ia 
available and willinc to t.estify and who ha actu• 
ally rendered aD apinioa OI prcmded fact& which. 

·t :
•. · _:) 
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If ffYUl.d by affidavit, would be• •ufflclent buia 
for denyins the motion tor ·tummaJ)' judplenL 

F. 1'"heD affldavfta are anavaltable. 
Should it appear from the affidavita of a party 
opposinc the motion that I\ICh party cannot, for 
reasons 1tated. present by affidavit Cacta essential 
to jultif'y the opposition ol that party, the court 
may refuse the application for judpntnt. or may 
order a continuance to permit affidavita 1o be 
obtained or depoaitiona to be taken or dilcovery 
to be bad. or may make such other order u ia julL 

G. Atndavlta made la bad talth. Should 
it apptu to the .. tilCac:tion of the court at any 
time that any of the affldavita present.ed purauant 
to thi1 Nie an presented in bad faith or solely for 
the purpose or delay. the court 1halJ forthwith 
order the party empJoyinc · them to pay to the 
other party the amount of the reasonable 
espenHS which the riling of the affidavits caused 
the other party to incur, including reasonable 
attorney fees. and any off endin1 party or attorney 
may be adjud,ed &Uilty of contempt. 

B. Multiple parties or clalma; final Jud1-
ment. ID any action involvin& multiple parties 
o, multiple claiml, • 1umm1ry judgmfnt which ia 
not entered in compliance with Rule 67 B. ah.all 
DOt comtitute a ruw jud,ment. (CCP 12/2178: ID 
11Dended b)r 1971 c.2M 131: IC amencW b)r 1Hl c.191 IJ; 
aaeaded by CCP 12/4/IZ: IC UDIDded "1 CCP 12/1/141 

I. Costs of motion~ If a motion 
for summary judcrment is deniect, or 
the granting of such a motion is 
reversed upon appeal, the party 
resisting the motion shall be 
entitled to recover from the 
party asserting the motion all 
costs incurred as a result of re
sisting the motion, including reason
able attorney fees. 

NEW SECTION I. 

/{,' 

-

a ~ • f' • 
'• . 



SUBPOENA 
RULE SS 

H.(2) Mode or compliance with subpoena or hospital. records. 

H.(2}(a) Except as provided in subsection (4) of this 

section, when a subpoena duces tecurn is served upon a custodian 

of hospital records in an action in which the hospital. is not a 

party, and the subpcena requires the production of all or part 

of the records of the hospital relating to the care or treatment 

of a patient at the hospital, it is sufficient compliance 

therewith if a custodian delivers by mail or otherwise a true 

and correct copy of all the records described in the subpcena 

within five days after receipt thereof. Delivery shall be 

accompanied by the affidavit described in subsection (3) of this 

section. The copy may be photographic or microphotographic 

reproduction • 
• 

H. ( 2)(b) The copy of the records shall be separately 

enclosed in a sealed envelope or wrapper on which the title and 

number of the action, name of the witness, and the date of the 

subpoena are clearly inscribed. The sealed envelope or wrapper 

shall be enclosed in an outer envelope or wrapper and sealed. 

The outer envelope or wrapper shall be addressed as follows: 

(1) if the subpoena directs attendance in court, to the clerk of 

the court, or to the judge thereof if there is no clerk; (ii) if 

the subpoena directs attendance at a deposition or other hearing, 

to the officer administering the oath for the deposition, at the 

J7 
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place designated in the ~ubpc,•.!na for the taking of the depos 1 t ion 

or at the officer's place of ~usiness; (iii) in other cases, to 

the officer or body conducting the hearing at the official place 

of business. 

reasonable :in •·Titing 
H.(2)(c) After filing and arter qivfnci,n~tiee,to all 

parties who have ap~eared o~ the time and p1ace or inspection, 

the copy of the records may be inspected by any party or the 

attorney of record of a party in the pr~sence of the custodian of 

the court files, but otherwise shall remain sealed and 3hall be 

opened only at the time of trial, deposition, or other hearing, 

at the direction of the judge, officer, or body conducting the 

proceeding. The records shall be opened in the presence of all 

parties whc have appeared in person o~ by counsel at the trial, 

depcsition, or hearing. Records which are not introduced in 

eviden~e or required as part of the record shall be returned to 

the custodian of hospital records who submitted them. 

• 

.. 



MEMORANDUM 

December 8, 1986 

TO: 

FROM: 

RE: 

Members, COUNCIL ON COURT PROCEDURES 

Douglas A. Haldane, Executive Director 

ADDITIONAL PROPOSALS FOR CONSIDERATION 
AT DECEMBER 13, 1986 MEETING 

I am including with this memorandum some additional proposed 
rule changes to address the problems that have been brought to 
my attention. 

At the last Council meeting, I was asked to attend the 
final meeting of the Legislative Task Force on Liability 
Insurance to determine what that organization would be 
recommending regarding any changes to the Oregon Rules of Civil 
Procedure. That group has voted to recommend substantial 
changes in the field of civil procedure and primarily in the 
areas of summary judgment, third party practice, and discovery. 

The Task Force will recommend that ORCP 47 be amended to 
eliminate summary judgment in any case not arising under 
contract. This, of course, is a broader proposal than that 
which the Council had under consideration which would have 
eliminated summary judgment in cases involving tort. The Task 
Force proposal would restrict summary judgment to contract cases 
only. 

The discussion within ·the Council seemed to recognize the 
abuses in the use of summary judgment in tort cases. The 
opinions were expressed that summary judgment should be retained 
as a valuable procedure even if that required suffering certain 
abuses; that summary judgment should be eliminated in tort cases 
completely, even if that meant foregoing the procedure in 
particular situations in tort cases where it may well be 
appropriate; and attempting to deal directly with the abuses 
rather than doing away with the procedure itself. 

I am enclosing with this memorandum two rules changes which 
would attempt to deal with the abuses in the use of summary 
judgment but would retain the procedure. 

The first is an amendment to ORCP 21 A. That rule sets out 
nine separate defenses which may be raised by motion. The first 
seven of those defenses may be raised in a Rule 21 motion and 
supported by evidentiary materials outside the pleadings. 
Defenses (8) and (9), failure to state ultimate facts sufficient 
to constitute a claim and that the pleading shows that the 
action has not been commenced within the time limited by statute, 
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are considered ·strictly by looking to the face of the pleadings 
themselves. The proposed amendment to Rule 21 A. would strike 
the language "the pleading shows that" in defense (9) and would 
further amend to allow going beyond the pleadings when a motion 
to dismiss is filed on either one of these grounds. A copy of 
Rule 21 as it would exist after amendment is attached. 

It has been stated that two areas where a motion for 
summary judgment would be appropriate in tort cases are those 
areas where (1) there was a valid statute of limitations defense 
or (2) there is no duty running from the defendant to the 
plaintiff. By allowing a court to beyond the pleadings on a 
Rule 21 motion in these two areas, it would be possible to have 
an early consideration of these defenses without going through a 
summary judgment procedure. 

The second proposal is an amendment to Rule 47 itself. The 
procedure under Rule 47 would remain the same and would still be 
available in all cases, including those sounding in tort. The 
abuse is addressed by providing an award of costs, including 
attorney fees, against the party bringing a motion for summary 
judgment that is denied. This award would not contain any 
language regarding a frivolous motion for summary judgment and 
would be mandatory in any instance in which a motion for summary 
judgment was filed and denied. It is designed to build in an 
element of substantial risk in bringing such a motion. 

The attached proposal for an amendment to Rule 22 is also 
designed to meet a recommendation of the Legislative Task Force. 
That Task Force would eliminate Rule 22 c. in its entirety, thus 
doing away with the third party practice. Again, the complaint 
regarding third party practice seems to be in tort cases where 
the belief is both that it is burdensome to a plaintiff and 
increases defense costs. The proposal would amend Rule 22 c. by 
adding the language, "Except for a claim for contribution among 
joint tortfeasors, and", as a lead-in to the beginning of that 
paragraph. The intention is to eliminate third party practice 
in cases involving joint tortfeasors but retaining it in cases 
of indemnity. Indemnity cases often arise out of contractual or 
quasi-contractual actions. 

It is still not clear what the Legislative Task Force has 
done regarding discovery. The initial proposals would have done 
away with requests for production and requests for admission 
completely. I am now informed that those proposals have been 
restricted to any case not arising under contract. Again, the 
intent seems to be to eliminate these discovery devices in tort 
cases. I hope to have the final draft of the Task Force 
recommendations available for distribution to the Council at the 
December 13, 1986 meeting. Once I have those proposals before 
me, I will prepare alternative proposals that attempt to address 
what are viewed as abuses in discovery procedures but will try 
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to avoid throwing out whatever efficiency these discovery rules 
do provide. 

Judge Jones has relayed to me a request from Judge Linde 
that the period marks after the capital letters and before the 
parenthetical numbers in the rules should be removed. This 
proposal was brought before the Council during the beginning of 
this biennium but was tabled when it was determined that the cost 
of completely reproducing the ORCP to eliminate all the periods 
was prohibitive. It was a good suggestion, and the Council may 
wish to consider it; however, it remains to be seen how extensive 
revisions to the ORCP will be this biennium and whether the cost 
is justified. 

I received a communication from Jane Edwards, Corporation 
commissioner, suggesting that the Council eliminate constructive 
service on the Corporation Commissioner. She points out that 
the staff comment to ORCP 7 states: "The service is a useless 
act which is burdensome and expensive for the officials and 
litigants." She has prepared a draft article for the Oregon 
State Bar Bulletin which addresses this question and, although 
she recommends elimination of the service requirement, there may 
be some obstacles in ORCP 4 and ORCP 7 to that elimination. I 
will have a summary of her article and a proposed rule change 
available at the December 13, 1986 meeting. 

You will recall that at the November 8, 1986 meeting Jan 
Stewart discussed proposed changes to ORCP 39 as proposed by the 
Bar's Practice and Procedure Committee. Ms. Stewart informs me 
that she has taken the Council's comments back to the Committee 
and that the Committee is withdrawing its request that the 
Council adopt changes to ORCP 39. Apparently, they will be 
seeking legislative approval of a change to the evidence code 
and appropriate revisions to ORCP 39 as a single package before 
the legislature. They did not see much sense in the Council 
adopting a procedure for something the legislature may well turn 
down. 

That Committee continues to urge adoption of a rule change 
to ORCP 69 which would require the giving of notice to opposing 
counsel prior to applying for an order of default. 

The agenda for the December 13, 1986 meeting if fairly full 
and is getting more full as each day goes by~ I anticipate that 
the meeting will last beyond the noon hour. We have made 
provisions for preparation and duplication of proposed rule 
changes at the meeting in order that amended drafts can be 
produced on the spot for council consideration and action. 

DAH:gh 
Enclosures 
cc: Public (w/encs.) 
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DEFENSES AND OBJECTIONS: 
BOW PRESENTED; BY 

PLEADING OR MOTION; 
MOTION FOB JUDGMENT 

ON THE PLEADINGS 
RULE21 

' A. Bow presented. Every defense, in law 
or fact, to a claim for relief in any pleading, 
whether a complaint, counterclaim, cross-claim 
or third party claim, ahall be asserted in the 
responsive pleading thereto, except that the fol
lowing def en~s may at the option of the pleader 
be made by motion to dismiss: (1) lack of jurisdic· 
tion over the aubject JD&tter, (2) lack of jurisdic
tion over the penon, (3) that there is another 
action pendini between the same parties for the 
1A1De calJle, (4) that plaintiff bu not the legal 
capacity to aue, (5) imuff1eiency of summons or 
proceu or inauffkiency of aervice of summons or 
proceu, (6) that the party userting the claim i& 
DOt the real party in interest, (7) failure to join 1 
party under Rule 29, (8) failure to st.ate ultimate 
fact.e 1uff"w:ierit to com1itut, 1 claim, and (9) that 

__,.. plwtli11111•11 Sli.at-c:& action bu not been 

I 

..... .,. ' 



commenced within &be time limited by ,t.atute. A 
mot.ion lo di.mill ma.kini any of theae defenan 
ahall be made before pJeadin1 lf a further pie.din, 
is ~rmit.t.ed. The pounda upon which any of the 
enumerated def'en&e1 are baaed ahall be itat.ed 
i.pecifically and with partiruwity in the respon
aivt pleading or motion. No def enae or objection 
is waived by beini joined with one or more other 
defenses or objectiom in a repaonaive pleadini or 

motio~~ ~~.,;~ to cfumiaa asaertm, 
. defense , the fact1 conetitutine 
1uch efenses do not appear on the face of the 
pleadine and matt.en out.aide the pleadin1, 
incJudin1 affidavita and other evidence, are pre
tented to the court, all parties ahalJ be fiven a 
reasonable opportunity to present evidence and 
affidavits, and the court may determine the exia
tence or nonexistence of the facta aupportin1 
auch defense or may defer· ,uch determination 
until further discovery or until trial on the merita. 
When a motion to dismiss has been granted, 
judgment shall be entered in favor of the moving 
party unless the court has given leave to. file an 
amended pleading under Rule 25. 

B. Motion tor judpient OD Jhe plead
lD11. After the pleadings are clO&ed, but within 
such time as not to delay the trial, any party may 
move for judgment on the pleadings. . 

C. Preliminary hearing1. The defenaea 
apecifically denominated (1) throUBh (9) in aec
tion A. of thia Nie, whether made in a pleading or 
by motion, and the motion for judgment on the 
pleading& mentioned in aection B. of tbia rule 
1hall be heard and determined before trial on 
application of any peny, unleas the court orders 
that the bearing and determination thereof be 
def erred until the trw. 

D. Motion &o make more cieftnUe and 
certain. Upon motion made by a party before 
responding to a pleading, or if no re1ponsive 
pleading is permitted by these rules upon motion 
by a party within 10 days after aervice of the 
pleading, or upon the court'a own initiative at any 
time, the court may require the pleading to be 
made definite and certain by amendment when 
the allegations of a pJeadin& are ao indefmite or 
uncertain that the preciae nature of the charp, 
defenM, or reply ii not apparent. Uthe motion ii 
,ranted and the order of the court ia not obeyed 
within 10 day& after aervic:e of the order or within 
1uch other time aa the court may tis, the court 
may strike the pleaclins to which the motion wu 
. directed or make 1uch order aa it deema jutt. 

E. Motion &o 1trib. Upon motion made by 
a party before rapondq lo a pleadinc or. if DO 
responaive pleadinl ii permiUtd b)' tbeet nalea, 



UpoD motion mAde by a party within 10da,)'I after 
the Nl'Vice of the pludint upon auch p.uty or 
upon the court'• own initiative at any time. the 
court may order atricken: (1) any aham, frivolowa. 
or ineleva.nt pJe.adilll or defente or any pleadinc 
containini more than one claim or def'en1e not 
.eparat.ely atated; (2} any inlufficient defense or 
any 1ham, frivoloua, irrelevant. or redundant 
matter inserted in a pleadinc. 

F. Couolldatlon ot detenaet bl motion. 
A party "·ho makea a motion under tbia nile may 
join with it any other motiom herein provided for 
and then available io the party. If a party mu.ea a 
motion under thit rule, except a motion to dia· 
miu for ·tack of juri&diction over the penon or 
inaufficiency o( aummona or proceaa or inauffi
ciency of service of 1ummom or procna, but 
omit.a therefrom any defense or objection then 
available to the party which tbia rule permita to 
be raised by motion, the party shall not thereafter 
make a motion based on the defense or objection 
10 omitted, except a motion aa provided in 1ub· 
teetion G.(3) of tbii rule on any of the pounda 
there 1tated. A party may make one motion to 
dismiu for lack of jwiadiction over the penou or 
imufficiency of 1ummon1 or proceaa or inauffi· 
ciency of service of IWD.IDOnt or proceu without 
consolidation of defenaea required by thia section. 

G. Waiver or preaervatlon of certaba 
defell.le8. . 

G.(1) A defense of lack of jurisdiction over 
the penou, that there ii another action pendina 
between the aame parties for the same cauae, 
insufficiency of 1ummona or proceu, or inauffi~ 
ciency of service of aummona or proceu. ii waived 
under either of the followinc circwmtancea: (a) if 
the def eme ii omitted from a motion in the 
circumatances deacn"bed in aection F.olthia nile, 
or (b) if the defenae ii neither made by motion 
under thia nile nor included in a reaponaive 
pJeadine. The defen5e1 referred to in this 1ubaec• 
tion ahall not be raised by amendment. 

G.(2) A dt-fense that a plaintiff baa not the 
legal capacity to aue, that the party asserting the 
claim ii not the real pmy in intereat, or that the 
action baa not been commenced within the time 
limiied by ,i.tute, ia waived if it ii neither made 
by motion under thia Nie nor included in a 
rnpomive ple.acl i.n, or an amendment thereot 
Leave or court to amend a pleadm, to uaert the 
defenaea referred io in this .ubeection aball only 
be cra,nud upon a abowin& by the party aeekinJ to 
amend that auch party did not know and nuona
bly could not have known of the ed1tence of the 
defeme or that other circumatanc. make dei&ial 
ot leave to amend UIU'& 
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G.(3) A defe.aue or &ilun t.o atate ultimate 
fact.a constitutin& 1 claim, a defeme of failure t,o. 
join a party indispensable under Rule 29, and an 
objection of failure t.o state I legal de!enae to a 
claim or insufficiency or new matter in a reply to 
a\loid a defeme, may be made in any pleadin1 
permitt.ed or ordered under Rule 13 B. or by 
motion for judgment on the pleadinp, or at the 
.trial on the merit.a. The objection or defenae, if 
m.ade at trial, ahall be disposed or aa provided in 
Rule 23 B. in li&ht of any evidence that may have 
been received. 

G.(4) Ir it appean by motion of the parties or 
ot.herwi&e that the court lack& jurisdiction over 
the subject matter, the court ahal1 ~iaa the 
.ction. (CCP 12/2/78; IIF,G amended by 1979 c.284 1115, 
16; IF amended by CCP 12/13/80; IA amended by CCP 
12/4/82; IE amended by 1983 c.763 158; IE .mended by CCP 
l2/8/S4] 



COUNTERCLAIMS, 
CROSS-CLAIMS, AND 

THIRD PARTY CLAIMS 
RULE22 

A. Counterclalma. 
A.(1) F.ach defendant may iet forth u many 

counterclaims. both legal and equitable, u 1Uch 
defendant may have against a plaintiff. 

A.(2) A counterclaim may or may not dimin
ish or def eat the recovery I\Ought by the oppoain& 
party, It may claim reUef nceeding in amount or 
different in kind from that aouaht in the pleaclinr 
of the opposina party. 

B. CrON-clalm acalut codefendut. 
B.(1) In any action where two or more parties 

are joined u defendants. any defendant may in 
auch def endant'1 answer allege a croaa-claim 
aaainat any other defendant. A crou-claim 
userted against a codef endant must be one Hiat
in& in favor of the defendant asaertin& the Cl'OIB• 
claim and against another defendant, between 
whom a aeparate judgment might be had in the 
action and ahall be: (a) one arising out of the 
occurrence or transaction aet forth in the com
plaint.; or (b) related to any property that ii the 
aubject matter oft.he action bfl>Uiht by plaintiff. 

B.(2) A crou-claim may include a claim that 
the defendant againat whom it ia auerted ia 
liable, or may be liable, to the defendant uaerting 
the croaa-claim for all or part of the claim uaerted 
by the plaintiff. 

B.(3) An aNWer containing a crou-claim 
,hall be terved upon the parties who have 
~ 



c. ThJrd party practice. 
C.(l)~r commencement or tM action, a 

defending party, as a third party plaintiff, may 
cauee a tummona and complaint t.o ht served 
upon a penon not a party to the action who is or 
may be liable to the third party plaintiff for all or 
put of the plaintiff"1 claim against the third 
party plaintiff u a matter of right not lat.er than 
90 days after .ervice or the plaintifrs summons 
and complaint on the defending party. Otherwise 
the third party plaintiff must obtain agreement of 
putiea who have appeared and leave of' court. 
The penon 1erved with the 1ummons and third 
party complaint, hereinafter called the third 
party defendant, shaD assert any defenses to the 
third party plaintiff', claim u provided in Rule 
21 and counterclaims against the third party 
plaintiff and croH·cJaims against other third 
party defendants as provided in sections A. and 
B. or this nil.e. The third party defendant may 
assert against the plaintiff any defenses which 
the third party plaintiff has to the plaintifrs 
claim. The third part)' defendant may also assert 
any claim against the plaintiff arising out of the 
transaction or occurrence that is the subject mat• 
1ero(the plaintiff", claim against the third party 
plaintiff. The plaintiff may assert any claim 
apinlt the third party defendant arising out o( 
the tnnsaction or occurrence that is the subject 
matter of the plaintifr, claim against the third 
party plaintiff, and the third party defendant 
thereupon ahall assert the third party defendant's 
defe~ u provided in Rule 21 and the third 
party defendant'• counterclaims and cro&&•claims 
a provided in this ruJe. Any party may move to 
ltrike the third party claim. or for its atverance or 
aeparate trial. A third party may proceed under 
thie aection against any person not a party to the 
action who is or may be liable to the third party 
defendant for all or part of the claim made in the 
action against the third party defendant. 

C.(2) A plaintiff against whom 1 .coun· 
terclaim has been 1&&erted may cause a third 
party to be brought in under circum~tances which 
would entitle a defendant to do so under subsec
tion C.(1) of this eection. 

D. Jolnder of addltio,al parties. 
D.(1) Penom other than those made parties 

to the original aetif:>n may l>e made partiea to a 
counterclaim or c:ro1H:laim in accordance with 
the provitiom of Rulet 28 and 29. 

D.(2) A defendant lDIY, in an action on a 
contract broucht by an auipee or riJhu under 
that contract, join u part~ to that action all or 
uy penons liable for atto,wy reea under ORS 
IO.G97. M -.d ID daia ~ •contract• 

' Except for a claim for 
contribution among joint 
tortfeasors, and 



inc1udea any in,tnunent or c:toa.ment ~ncin, 
a debt. 

D.(3) In any •ction against a party joined 
under this eect.ion or t.hia Nie, the party joined 
ahaU be t.reaud u a defendant for pwpoaea of 
service or awnmona and time to answer under 
Rule 7. 

E. Separate tdaJ. Upon motion or any 
party or on the court'• own initiative, the.court 
may order a separate trial or any counterclaim, 
cross-claim, or third party claim 10 allepd i!to do 
10 would: (1) be more convenient; (2) avoid preju• 
dice: or (3) be more economical and expedite the 
matter. (CCP 12/2/78; ID aJMnded by 1979 c.284 117; IA 
amended by CCP 12/13/80: IC amended by CCP 12/4/82) 
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SUMMARY JUDGMENT 
RVLE47 

•. 

A. For claimant. A party teeking to 
recover upon a claim. counterclaim, or cross
claim or to obtain a declaratory judgment may, at 
any time after the expiration of 20 days from the 
commencement of the action or after &enice of a 
motion for 1ummary judgment by the adverse 
party, move, with or without supporting affida
vit&, for 1 ,ummary judgment in that party's favor 
upon alJ or any part thereof. 

B. For detendinr party. A party against 
whom a claim, counterclaim, or cro&&-claim ii 
a.&&ert.ed or a. declaratory judgment ii aought may, 
at any time; move, with or without supporting 
•ffidavita, for a ,ummary judgment in that 
party'• favor P to all or any part thereof. 

C. Motion and proceedinp tlaereon. 
The IPOtion and .U aupportin& documenta ah,11 



.. 

be aerved and filed at leut .CS days before the date 
aet ror trial. 11,e advent party than have 20 days 
in which to serve and me opposing affida\'il.5 and 
,upporting document.I. The moving party shall 
have five day& to reply. The court shall have· 
dir.cretion to modify these stated times. The 
judgment 10ught shall be rendered forthwith if 
the pleadings, depositions. and admissions on 
file, together with the affidevit.s, if any. show that 
there is no genuine issue as to any material {act 
and that the moving party is entitled to a judg
ment u a matte.r or Jaw. A 1ummllJ)' judgment. 
interlocutory in character, may be rendered on 
the issue of liability alone although there is a 
cenuine issue fia to the amount of damages. 

D. Form or affidavits; defense required. 
EJtcept u provided by aection E. of this rule, 

,upporting and opposing affida.vits shall be made 
on persona) knowledge, ahaJJ set forth such facts 
as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent 
to testify to the matters stated therein. Sworn or 
certified copies of alJ papers or parts thereof 
refened to in an affidavit ahalJ be attached 
thereto or served therewith. The court may per
mit affidavit.a to be supplemented or opposed by 
depositions or further affidavits. When a motion 
for 1ummary judgment is made and supported as 
provided in this rule an adverse party may not 
rest upon the mere allegations or denials of that 
party•, pleading, but the adverse party's mponse, 
by affidavit& or as othe"";se provided in this 
. aection, must set forth specific fact& showing that 
there is a genuine issue u to any material fact for 
trial. Ir the adverse party does not ao respond, 
1ummary judgment. if appropriate, ahaJl be 
entered agaimt such party. 

E. Affidavit of attorney when expert 
opinion required. Motions under this rule are 
not designed to be used as d~overy devices to 
obtain the nan,es of potential expert witnesses or 
to obtain their fact& or opinions. If a party. in 
opposing a motion for summary judgment. is 
required to pr9\·ide the opinion of an expert to 
establish a genuine issue of material fart. an 
affidavit of the party•s attorney stating that an 
unnamed qualified expert has been retained who 
ii available and willing to testify to admi.ssible 
facta or opinions creatinc a question of fact, will 
~ deemed sufficient to controvert the allegations 
of the movinl party and an adequate basis for the 
court to deny the motion. The affidavit shall M 
~ in eood faith based on admissible fact& or 
opinion, obuiined from • qualified eipert who 
Jw actually been retained by the attorney who is 
awU.ble and willm, to testify ud who bu actu• 
ally rendend u opinicm or provided fact& which. 



Jf nvea.1ed by afrw!avit, would be a tuffident buia 
for denyin& the motion ror ·•umlDU)' judgment. 

F. When aftidavfta are unavallable. 
Should it appear from the affidavit. or a party 
opposing the motion that ,uch party cannot, for 
reasons stated, present by affidavit !acts essential 
to justify the opposition or that party, the court 
may refuse the application ror judgment, or may 
order a continuance to permit affidavits to be 
obtained or depositiona to be taken or discovery 
to be had, or may make ,uch other order aa ii just. 

G. Affidavlta made In bad faith. Should 
it apptar to the satisfaction of the court at any 
time that any orthe affidavits preeented punuant 
to this rule are presented in bad faith or 10Jely ror 
the purpose or delay, the court ahall forthwith 
order tht party employing -them to pay to the 
other party the amount of the reasonable 
expenses which the filing or the affidavits caused 
the other party to incur, including reasonable 
attorney fees. and any offending party or attorney 
may be adjudged guilty of contempt. 

H. Multiple partf e1 or claims; final Judg
ment. In any action involving multiple parties 
or multiple claims, a 1ummary judgment which ii 
not entered in compliance with Rule 67 B. 1hall 
not constitute a rinai judcmenL [CCP 12/2/78; ID 
amen~ by 1979 c.284 131; IG amended by 1981 c.198 16: 
anwnded b)· CCP 12/4/82; fC ~ended by CCP 12/8/841 

I. Costs of motion. If a motion 
for summary judmgnet is denied, or 
the granting of such a motion is 
rev:rs:d upon appeal, the party 
res1st1ng the motion shall be 
entitled to recover from the 
party assert1ng the motion all 
costs incurred as a result of re
sisting the motion, including reason
able attorney fees. 

NEW SECTION I. 

I~ 



MEMORANDUM 

January 2, 1987 

TO: 

FROM: 

Members, COUNCIL ON COURT PROCEDURES 

Douglas A. Haldane, Executive Director 

Enclosed is the draft report of the Council to the 1987 
Legislative Assembly. The final report will carry a transmit
tal letter from the Council Chairman to Mr. Kitzhaber and 
Ms. Katz. The report will be submitted to the legislature by 
January 13, 1987. 

I would appreciate it if you would bring any mistakes or 
inaccuracies in the report to my attention as soon as possible. 

The Council is currently scheduled to meet at 9:30 a.rn., Febru
ary 21, 1987, at the offices of the Oregon State Bar. I will 
advise you of any change. 

DAH:gh 
Enc . 
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January 2, 1987 

The Honorable John Kitzhaber 
President of the Senate 
State Capitol 
Salem, OR 97310 

The Honorable Vera Katz 
Speaker of the House 
State Capitol 
Salem, OR 97310 

Dear Mr. Kitzhaber and Ms. Katz: 

FRED D. FAGG 111 

COUNSEL 

ERSKINE B . WOOD 

JOHN G. HOLDEN 

OF COUNSEL 

ERSKINE WOOD 

11879-19831 

RCA 296522 

FAX 503-241-7235 

Enclosed with this letter are amendments to the Oregon Rules 
of Civil Procedure which were promulgated by the Council on Court 
Procedures on December 13, 1986. This action was taken pursuant to 
ORS 1.735, and this material is submitted to the Legislative Assembly 
through your good offices pursuant to that statute. 

ORS 1.735 provides that these amendments will go into effect 
on January 1, 1988, unless the Legislative Assembly, by statute, takes 
action to amend, repeal, or modify. 

The Council has met regularly since the last legislative 
session. Tentative drafts of proposed rule changes have been released 
by the Council to members of the Bar, the public, and the press 
periodically throughout the biennium. The Council conducted public 
meetings on December 14, 1985 in Portland; February 22, 1986 in Salem; 
April 12, 1986 in Eugene; June 14, 1986 in Portland; July 16, 1986 in 
Bend; September 13, 1986 in Portland; November 8, 1986 in Portland, 
and December 13, 1986 in Portland. At many of these meetings 
testimony was taken regarding possible amendments to the ORCP. In 
addition, the Council has considered written suggestions from many 
interested groups and individuals. All of the offered comments and 
suggestions have been evaluated by the Council. 



The Honorable John Kitzhaber 
The Honorable Vera Katz 
January 2, 1987 
?age 2 

The Council has been particularly concerned about the effects 
that the Oregon Rules of Civil Procedure may have on litigation costs. 
The Council is aware of suggestions that certain provisions of the 
ORCP have fostered increases in those costs. These suggestions have 
been considered and debated at some length. In particular, the 
Council has seriously considered the recommendations of the 
Legislature's Interim Task Force on Liability Insurance as they relate 
to the ORCP. Among the recommendations of the Task Force were several 
that would eliminate certain procedures in cases not arising under 
contract and would eliminate other procedures entirely. 

After considering the recommendations of the Task Force the 
Council concluded that requests for production under ORCP 43 and 
requests for admissions under ORCP 45 are valuable procedures that, 
when properly used, serve to limit and control costs, rather than to 
increase them. Instances of increased costs stemming from these 
procedural devices can be attributed to their abuse, but not to their 
mere availability. 

The Council also concluded that the ORCP 47 motion for 
summary judgment remains a valuable procedural device, even in tort 
cases. Most tort cases involve genuine issues of disputed fact and 
motions for summary judgment are, therefore, not often appropriate, 
and when they are inappropriate, they are routinely denied. Concern 
has been expressed that the filing of such motions, well-founded or 
not, increases costs. This is apparently of concern both to those 
making claims for injuries and to insurers. The Council on Court 
Procedures perceives that one of the concerns of the Legislature's 
Task Force on Liability Insurance is the claims costs of insurers. 
To the extent that costs to insurers are increased through the filing 
of ill-founded motions for summary judgment, the control over those 
increased costs is within the power of the insurance industry. 

Procedures established in ORCP 22C, commonly called 
third party practice, are also viewed by the Council as valuable. 
Amendments to ORCP 22C, which were reported to the 1983 Legislative 
Assembly and which took effect in 1984, set definite time periods 
within which a third party claim must be filed. Those time limits 
have resolved the primary cost concerns with third party practice. 
The Council remains of the opinion that third party practice serves 
ultimately to reduce the number of individual lawsuits that are filed, 
allows the pleading of contingent liabilities resulting in a more 
timely resolution of disputes, and fosters settlement. Each of these 
tends, in the long run, to reduce the costs of litigation. 

It is the considered opinion of the Council on Court 
Procedures that increases in costs of litigation that result from the 
use of procedural mechanisms is most often the result of abuse of 
those mechanisms. It is for that reason that the Council, rather than 
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eliminating valuable mechanisms, has chosen to direct is attention to 
the abuses through the imposition of sanctions upon those who would 
use the ORCP for harassment, for delay, or simply to increase the 
economic burden upon one's adversary. 

We recognize that no procedural code is without flaw and 
that our code must be constantly monitored. This is the function of 
the Council on Court Procedures. The enclosed amendments are the 
result of the Council's own monitoring and its application of its 
judgment to the suggestions of other groups and individuals over the 
last two years. 

Respq;ull y f {;mi tted, 
JOEJpBA~Y 

Chairman, Council on Court Procedures 

JDB / jmh 
JDBFRM/3 
Enclosures 
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INTRODUCTION 

The following amendments to the Oregon Rules of· Civil 
Procedure have been promulgated by the Council on Court 
Procedures for submission to the 1987 Legislative Assembly. 
Pursuant to ORS 1.735, they will become effective January 1. 
1988, unless the Legislative Assembly by statute modifies the 
action of the Council. 

Durinq the 1985-87 biennium, the Council ha!! tt.ik@n /.!et.ion 
to correct problems relating to rules promulgated during previous 
biennia. The comment which rollowa e,sch rule wa:z Pf.'r;,J;J;arti'd t,v 
Council staff. Those comments represent staff interpretation of 
the rules and the intent of the Council, and are not officially 
adopted by the Council. Subdivisions of rules a~e cailed 
sections and are indicated by capital letters, e.g., A; 
subdivisions of sections are called subsections and are indicated 
by Arabic numerals in parentheses, e.g., (l); subdivisions of 
subsections are called paragraphs and are indicated by lower 
case letters in parentheses, e.g., (a), and subdivisions of 
paragraphs are called subparagraphs and are indicated by lower 
case Roman numerals in parentheses, e.c,. , ( iv). 

The amended rules are set out with both the current and 
amended language. Underscoring denotes new language while 
bracketing indicates language to be deleted. 

The Council expresses its appreciation to the bench and the 
bar for the comments and suggestions it has received. The 
Council held public meetings on December 14, 1985 in Portland; 
F'1?bruary 2 2 , 1986 in Sal em: Aor il 12 , 1986 in Eugene; June 14 , 
1986 in Portland; July 16, 1986 in Bend; September 13, 1986 in 
Portland; November 8, 1986 in Portland, and December 13, 1986 in 
Portland. 

Special thanks are due, once again, to the Oregon state Bar 
Committee on Practice and Procedure for its helpful suggestions. 
Additionally, proposals of the Legislative Task F'orce on 
Liability Insurance required the Council to consider close1y the 
rules regarding discovery, summary judgment, and third party 
practice. That consideration has led to rule changes reflected 
herein. 
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January 2, 1987 

The Honorable John Kitzhaber 
President of the Senate 
State Capitol 
Salem, OR 97310 

The Honorable Vera Katz 
Speaker of the House 
~tate Capitol 
.:ialem, OR 97310 

Dear Mr. Kitzhaber and Ms. Katz: 

F"RCD D. F"AGG 111 

C0UNSE:L 

ERSKINE B. WOOD 

.JOHN G. HOLDEN 

OF' COUNSEL 

ERSKINE WOOD 

11879·19831 

RCA 296522 

FAX 503·241·72:35 

Enclosed with this letter are amendments to the Oregon Rules 
of Civil Procedure which were promulgated by the Council on Court 
Procedures on December 13, 1986 • . This action was taken pursuant to 
ORS 1.735, and this material is submitted to the Legislative Assembly 
through your good offices pursuant to that statute. 

ORS 1.735 provides that these amendments will go into effect 
on January 1, 1988, unless the Legislative Assembly, by statute, takes 
action to amend, repeal, or modify. 

The Council has met regularly since the last legislative 
session. Tentative drafts of proposed rule changes have been released 
by the Council to members of the Bar, the public, and the press 
periodically throughout the biennium. The Council conducted public 
meetings on December 14, 1985 in Portland; February 22, 1986 in Salem; 
April 12, 1986 in Eugene; June 14, 1986 in Portland; July 16, 1986 in · 
Bend; September 13, 1986 in Portland; November 8, 1986 in Portland, 
and December 13, 1986 in Portland. At many of these meetings 
testimony was taken regarding possible amendments to the ORCP. In 
addition, the Council has considered written suggestions from many 
interested groups and individuals. All of the offered comments and 
suggestions have been evaluated by the Council. 
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The Council has been particularly concerned about the effects 
that the Oregon Rules of Civil Procedure may have on litigation costs. 
The Council is aware of suggestions that certain provisions of the 
ORCP have fostered increases in those costs. These suggestions have 
been considered and debated at some length. In particular, the 
Council has seriously considered the recommendations of the 
Legislature's Interim Task Force on Liability Insurance as they relate 
to the ORCP. Among the recommendations of the Task Force were several 
that would eliminate certain procedures in cases not arising under 
contract and would eliminate other procedures entirely. 

After considering the recommendations of the Task Force the 
Council concluded that requests for production under ORCP 43 and 
requests for admissions under ORCP 45 are valuable procedures that, 
when properly used, serve to limit and control costs, rather than to 
increase them. Instances of increased costs stemming from these 
procedural devices can be attributed to their abuse, but not to their 
mere availability •. 

. The Council also concluded that the ORCP 47 motion for 
summary judgment remains a valuable procedural device, even in tort 
cases. Most tort cases involve genuine issues of disputed fact and 
motions for summary judgment are, therefore, not often appropriate, 
and when they are inappropriate, they are routinely denied. Concern 
has been expressed that the filing of such motions, well-founded or 
not, increases costs. This is apparently of concern both to those 
making claims for injuries and to insurers. The Council on Court 
Procedures perceives that one of the concerns of the Legislature's 
Task Force on Liability Insurance is the claims costs of insurers. 
To the extent that costs to insurers are increased through the filing 
of ill-founded motions for summary judgment, the control over those 
increased costs is within the power of the insurance industry. 

Procedures established in ORCP 22C, commonly called 
third party practice, are also viewed by the Council as valuable. 
Amendments to ORCP 22C, which were reported to the 1983 Legislative 
Assembly and.which took effect in 1984, set definite time periods 
within which a third party claim must be filed. Those time limits 
have resolved the primary cost concerns with third party practice. 
The Council remains of the opinion that third party practice serves 
ultimately to reduce the number of individual lawsuits that are filed, 
allows the pleading of contingent liabilities resulting in a more 
timely resolution of disputes, and fosters settlement. Each of these 
tends, in the long run, to reduce the costs of litigation. 

It is the considered opinion of the Council on Court 
Procedures that increases in costs of litigation that result from the 
use of procedural mechanisms is most often the result of abuse of 
those mechanisms. It is for that reason that the Council, rather than 
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eliminating valuable mechanisms, has chosen to direct is attention to 
the abuses through the imposition of sanctions upon those who would 
use the ORCP for harassment, for delay, or simply to increase the 
economic burden upon one's adversary. 

We recognize that no procedural code is without flaw and 
that our code must be constantly monitored. This is the function of 
the Council on Court Procedures. The enclosed amendments are the 
result of the Council's own monitoring and its application of its 
judgment to the suggestions of other groups and individuals over the 
last two years. 

JDB / jmh 
JDBFRM/3 
Enclosures 

Re sperJ/)j;1:1it ted, 
'JOE D. BAIL'fb 

Chairman, Council on Court Procedures 
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* * * 

SCOPE; CONSTRUCTION; 
APPLICATION: RULE: CITATION 

RULE l 

E. Citation. These rules may be referred to as ORCP and 

may be cited, for example, by citation of Rule 7, section D[. J, 

subsection ( 3 ) , paragraph ( a ), subparagraph ( i ) , as 

ORCP 7 D[.] ( 3 )( a )( i ) . 

COMMENT 

When citing the ORCP, proper citation form does not require 
a period following the capital letter designation of sections. 

1 



* * * 

SERVICE AND FILING 
OF PLEADINGS AND 

OTHER PAPERS 
RULE 9 

c. Filing: proof of service. Except as provided by 

section D. of this rule, [All] all papers required to be served 

upon a party by section A. of this rule shall be filed with the 

court within a reasonable time after service. Except as 

otherwise provided in Rules 7 and 8, proof of service of all 

papers required or permitted to be served may be by written 

acknowledgment of service, by affidavit of the person making 

service, or by certificate of an attorney. Such proof of 

service may be made upon the papers served or as a separate 

document attached to the papers. 

o. When filing not required. Notices of deposition, 

requests made pursuant to Rule 43, and answers and responses 

thereto shall not be filed with the court. This rule shall not 

preclude their use as exhibits or as evidence on a 

motion or at trial. 

[D]E. Filing with the court defined. The filing of 

pleadings and other papers with the court as required by these 

rules shall be made by filing them with the clerk of the court 

or the person exercising the duties of that office. The clerk 

or the person exercising the duties of that office shall endorse 

upon such pleading or paper the time of day, the day of the 

month, month, and the year. The clerk or person exercising the 

2 



duties of that office is not required to receive for filing any 

paper unless the name of the court, the title of the cause and 

the paper, and the names of the parties, and the attorney for 

the party requesting filing, if there be one, are legibly 

endorsed on the front of the document, nor unless the contents 

thereof are legible. 

COMMENT 

The amendment to Rule 9 would halt the filing of notiees or 
deposition and requests for production with the court. Ir some 
court action becomes necessary (for instance, a motion to compel 
discovery or a motion for protective order), the document could 
be used as an exhibit or as evidence on the motion. 

The purpose or this amendment is to avoid cluttering the 
court file with papers for which the court really has no need. 
The proposed amendment is modeled on Rule 120-4 or the local 
rules of the United states District court for the District of 
Oregon. 
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FORM OF' Pt.E:ADINGS 
RULlt: l.6 

A. Captions: names of parties. Every pleading shall 

contain a caption setting forth the name of the court, the title 

of the action, the register number of the cause, and a 

designation in accordance with Rule 13 B. In the complaint the 

title of the action shall include the names of all the parties, 

but in other pleadings it is sufficient to state the name of the 

first party on each side with an appropriate indication of other 

parties. 

B. Concise and direct statement: para9raphs; separate 

statement of claims or defenses. Every pleading shall consist of 

plain and concise statements in paragraphs consecutively numbered 

throughout the pleading with Arabic numerals, the contents of 

which shall be limited as far as practicable to a statement of a 

single set of circumstances, and a paragraph may be referred to 

by number in all succeeding pleadings. Each separate claim or 

defense shall be separately stated. Within each claim 

alternative theories of recovery shall be identified as sep~rate 

counts. 

c. Consistency in pleading alternative statements. 

Inconsistent claims or defenses are not objectionable, and when a 

party is in doubt as to which of two or more statements of fact 

is true, the party may allege them in the alternative. A party 

may also state as many separate claims or defenses as the party 

has, regardless of consistency and whether based upon legal or 
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equitable grounds or upon both. All statements shall be made 

subject to the obligation set forth in Rule 17. 

o. Adoption by reference. statements in a pleading may be 

adopted by reference in a different part of the same pleading. 

COMMENT 

Denominating alternative theories of recovery within a 
claim as "counts" is currently considered good pleading. The 
rule change to ORCP 16 Bis designed to codify and make uniform 
what is widely practiced. 
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(SIGNATURE OF PLEADINGS] 
SIGNING OF PLEADINGS, MOTIONS, AND OTHER 

PAPERS: SANCTIONS 
RULE 17 

[A. Signature by party or attorney; certificate. Every 

pleading shall be signed by each party or by that party's 

attorney who is an active member of the Oregon State Bar. If a 

party is represented by an attorney, every pleading of that 

party shall be signed by at least one attorney of record in such 

attorney's individual name. Verification of pleadings shall not 

be required unless otherwise required by rule or statute. The 

signature constitutes a certificate by the person signing: that 

such person has read the pleading; that to the best of the 

person's knowledge, information, and belief, there is a good 

ground to support it; and that it is not int·erposed for 

harassment or delay.] 

[B. Pleadings not signed. Any pleading not duly signed 

may, on motion of the adverse party, be stricken out of the 

case.] 

A. Signing by party or attorney; certificate. Evecy 

pleading, motion and other paper of' a party represented by an 

attorney shall be signed by at least one attorney or record who 

is an active member of' the Oregon State Bar. A party who is not 

represented by an attorney shall sign the pleading, motion, or 

other paper and state that party's address. Except when 

otherwise specifically provided by rule or statute, pleadings 

need not be verified or accompanied by affidavit. The signature 

constitutes a certification that the person signing has read tha 
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pleading, motion. or other paper; that to the best of that 

person's knowledge, information, and belief formed after 

reasonable inquiry it is well grounded in fact and is warranted 

by existing law or a good faith argument for the extension, 

modification, or reversal. of existing law, and that it is not 

interposed for any improper purpose, such as to harass or to 

cause unnecessary delay or needless increase in the cost or 

litigation. 

e. PJeadings, motions, and other papers not signed. If a 

pleading, motion. or other paper is not signed, it shall be 

stricken unless it is signed promptly after the omission is 

called to the attention or the pleader or movant. 

c. Sanctions. If a pleading, motion, or other paper is 

signed in violation of this rule, the court upon motion or upon 

its own initiative shall impose upon the person who signed it, 

a represented party, or both. an appropriate sanction, which may 

incl.ude an order to pay to the other party or E>arties the amount 

of the reasonable expenses incurred because of the filing of the 

pleading, motion, or other paper, including a reasonable attorney 

COMMENT 

Rule 17 has been substantially rewritten. A modi.t'ied 
rendition ot FRCP 11 has been substituted tor the old ORCP 17. 
Th• amended rule applies to motions and other papers filed by a 
party, as well as pleadings. To this extent, it expands the 
numbers and types of documents to which the rule applies. The 
new rule applies sanctions in the rorm of reasonable expenses and 
attorney fees a9ainst a party or that party's attorney when a 
document is riled in violation or the rule. 
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It is the intent of the new Rule 17 to a~ply sanctions 
when pleadings, motions, or other papers are used to abuse the 
rules of civil procedure. The Council on Court Procedures is of 
the opinion that procedures established under the ORCP provide 
for an efficient and cost-effective method of resolving disputes. 
Any set of rules or procedures, however, is subject to abuse. 
When abused, the effect can be an increase in costs of 
litigation. The application of sanctions is viewed by the 
Council as the most effective means of halting those abuses and 
assuring the prompt, efficient, and cost-effective resolution of 
disputes. 

The new rule is specifically directed to, but not limited 
to, abuses in the use of rules regarding discovery, summary 
judgment, and third party practice. 
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( NEW SECTION ) 

DEPOSITIONS UPON 
ORAL EXAMINATION 

RULE 39 

I. Perpetuation of testimony after commencement of action. 

I.(l) After commencement or any action, any party wishing 

to perpetuate the testimony of a witness for the purpose or 

trial or hearing may do so by serving a perpetuation deposition 

notice. 

I.{2) The notice is subject to subsections C.(1)-(7) or 

this rule and shall additionally state: 

I.(2)(a) a brief description of the subject areas of 

testimony of the witness; and 

I.(2)(b) the manner of recording the deposition. 

I.{3) Prior to the time set for the deposition, any other 

party may object to the perpetuation deposition. Such objection 

shall be governed by the standards of Rule 36 c. At any hearing 

on such an objection, the burden shall be on the party seeking 

perpetuation to show that the witness may be unavailable as 

defined in-ORS 40.465(1) for the trial or hearing, or that other 

good cause exists for allowing the perpetuation. If no objection 

is filed, or if perpetuation is allowed, the testimony taken 

shall be admissible at any subsequent trial or hearing in the 

case, subject to the Oregon Rules of Evidence. 

I.(4) Any perpetuation deposition shall be taken not less 

than seven days before the trial or hearing on not less than 

fourteen days' notice, unlesa good cause is shown. 

9 



I.Cr.5) To the ext@nt that a di~eov@rv d~0o~ition 1~ t1.I.J.owed 
- -·- ···-· . .... ... --- ---- ..... ---·--· ····--------· .. -------····---·---------------------------------~-----·-- ·----- ·· ----------~- .. ----~----·---------~--- -·-------

gtscovery 9eposition of the witness prior to th@ p@r~etW!tion 

deposition. 

~.(6) The perpetuation examination sha11 proceed as set 

forth in subsection D. herein. A11 objections to any testi~ODY 

9r evidence taken at the deposition shall be made at the time and 

noted upon _t_l]_e transc~iption or r~cording. The court before 

whlch the te3timony is offered ~hal1 rule on any_obj~ctions 

9efore the testimony is offered. Any objections not made at the 

geposition sha11 be deemed waived. 

COMMENT 

The amendment to Rule 39 involves the addition of a new 
section I. to govern the procedure to be used upon taking 
perpetuation depositions after fi11ng of an action. The 
proposal, as origina11y submitted to the Counci1 by the Bar's 
Practice and Procedure Committee, wou1d have allowed the takinq 
and use of a perpetuation deposition when a showing was made 
that a witneess was unavailab1e for tria.l "in a practical sens@," 
and would have allowed the admission of such a deposition. Some 
concern had been expressed regarding interpretation of the phrase 
"in a practicsl sense." 

The Counci1 on Court Procedures may not adopt rules of 
evidence, ORS 1.735. In the Council's view, the original 
proposal would appear to effect a change in the hearsay rule and 
would be beyond its jurisdiction. 

It was the stated intention of the Council that it was not 
speaking to the admissibility of a perpetuation deposition, nor 
was it in any way attempting to effect a change in the rules of 
evidence. The Council's action merely reflects the Council's 
desire to establish a procedure for the taking of perpetuation 
depositions. The question of admissibility, as well as 
"unavailab11ity" at the time of trial, would be left to the 
court as governed by the Oregon Evidence Code. 

10 



* * 

PHYSICAL AND MENTAL 
EXAMINATION OF PE:RSONS: 
REPORTS OF EXAMINATIONS 

RULE 44 

c. Reports of examinations: c1aims for damages for 

injuries. In a civil action where a claim is made for damages 

for injuries to the party or to a person in the custody or under 

the legal control of a party, upon the request of the party 

against whom the claim is pending, the claimant shall deliver to 

the requesting party a copy of all written reports or existing 

notations of any examinations relating to injuries for which 

recovery is sought unless the claimant shows inability to comply. 

* * * 

COMMENT 

The amendment to Rule 44 was made as a response to rulings 
out of the HultnorMh County Circuit Court. The current language 
"written reports" has been construed so as not to include office 
and chart notes. The distinction has been made between reports 
that are generated for purposes of 1itigation and notes made 
contemporaneous with an examination. Adding "or existing 
notations" is intended to broaden the rule to include office and 
chart notes. 
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* * * 

SUBPOENA 
RULE 55 

H.{2) Mode of compliance with subpoena of hospital records. 

H. ( 2 )( a) Except as provided in subsection ( 4) of this 

section, when a subpoena duces tecum is served upon a custodian 

of hospital records in an action in which the hospital is not a 

party, and the subpoena requires the production of all or part 

of the records of the hospital relating to the care or treatment 

of a patient at the hospital, it is sufficient compliance 

therewith if a custodian delivers by mail or otherwise a true 

and correct copy of all the records described in the subpoena 

within five days after receipt thereof. Delivery shall be 

accompanied by the affidavit described in subsection (3 ) of this 

section. The copy may be photographic or microphotographic 

reproduction. 

H.(2)(b ) The copy of the records shall be separately 

enclosed in a sealed envelope or wrapper on which the title and 

number of the action, name of the witness, and the date of the 

subpoena are clearly inscribed. The sealed envelope or wrapper 

shall be enclosed in an outer envelope or wrapper and sealed. 

The outer envelope or wrapper shall be addressed as follows: 

(i) iF. the subpoena directs attendance in court, to the clerk of 

the court, or to the judge thereof if there is no clerk; (ii) if 

the subpoena directs attendance at a deposition or other hearing, 

to the officer administering the oath for the deposition, at the 

place designated in the subpoena for the taking of the deposition 
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or at the officer ' s place of business : ( iii ) in other cases , to 

the officer or body conducting the hearing at the official place 

of business. 

H. {2) ( c ) After filing and after· giving reasonable notice in 

writing to all parties who have appeared of the time and place of 

inspection, the copy of the records may be inspected by any party 

or the attorney of record of a party in the presence of the 

custodian of the court files, but otherwise shall remain sealed 

and shall be opened only at the time of trial, deposition, or 

other hearing, at the direction of the judge, officer, or body 

conducting the proceeding. The records shall be opened in the 

presence of all parties who have appeared in person or by counsel 

at the trial, deposition, or hearing. Records which are not 

introduced in evidence or required as part of the record shall be 

returned to the custodian of hospital records who submitted 

them. 

* * * 

COMMENT 

The procedure established in ORCP 55 for subpoenaing 
hospital records al.lowed the inspection of those records prior 
to the trial, hearing, or deposition. 

The amendment requires giving written notice within a 
reasonable period of time before inspection takes place. 

ORCP 44 E requires that notice be given prior to seeking 
access to hospital records. This amendment requires an 
additional notice prior to inspection when access is gained 
through subpoena. 
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DEFAULT ORDERS ANO JUDGMENTS 
ORCP 69 

A. Entry ot Oefau1t. When a party against whom a judgment 

for affirmative relief is sought has been served with summons 

pursuant to Rule 7 or is otherwise subject to the jurisdiction of 

the court and has failed to plead or otherwise defend as provided 

in these rules, and these facts are made to appear by affidavit 

or otherwise, the clerk or court sha1l [enter] order the default 

of that party. 

B. Entry of defau1t judgment. 

9.(1) By the eourt or the c1erk. The court or the clerk 

upon written application of the party seeking judgment shall 

enter judgment when: 

B.(l)(a) The action arises upcn contract; 

B.(l}(b} The claim of a party seeking judgment is for the 

recovery of a sum certain or for a sum which can by computation 

be made certain; 

B.(l}(c) The party against whom judgment is sought has 

been defaulted for failure to appear; 

B.(l)Cd) The party against whom judgment is sought is not 

a minor or an incapacitated person and such fact is shown by 

affidavit; 

B.(l)(e) The party seeking judgment submits an affidavit 

of the amount due; 

B.(l)(f) An affidavit pursuant to subsection B . (3) of this 
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rule has been submitted: and 

e.(l)(g) summons was personally served within the State of 

Oregon upon the party, or an agent, officer, director, or 

partner of a party, against whom judgment is sought pursuant to 

Rule 7 D. ( 3 )( a ) (i), 7 D.(3)(b){i), 7 D. ( 3 ) (e ) or 7 D.(3)(f}. 

B.(2 ) By the court. In all other cases, the party seeking 

a judgment by default shall apply to the court therefor, but no 

judgment by default shall be entered against a minor or an 

incapacitated person unless they have a general guardian or 

they are represented in the action by another representative as 

provided in Rule 27. [If the party against whom judgment by 

default is sought has appeared in the action or if the party 

seeking judgment has received notice that the party against whom 

judgment is sought is represented by an attorney in the pending 

proceeding, the party against whom judgment is sought (or, if 

appearing by representative, such party's representative) shall 

be served with written notice of the application for judgment at 

least 10 days, unless shortened by the court, prior to the 

hearing on such application.] If, in order to enable the court 

to enter judgment or to carry it into effect, it is necessary to 

take an account or to determine the amount of damages or to 

establish the truth of any averment by evidence or to make an 

investigation of any other matter, the court may conduct such 

hearing, or make an order of reference, or order that issues be 

tried by a jury, as it deems necessary and proper. The court may 

determine the truth of any matter upon affidavits. In the event 
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that it is necessary to receive evid@nce prior to ent@rinQ 

judgment, and if the party against whom judgment by d@rauit is 

sought has appeared in the action, the party against whom the 

judgment is sought shal.1 be served with written notice of the 

application for judgment at least 10 days, unless shortened by 

the court, prior to the hearing on such application. 

a._rn Amount or judgment. The judgment entered [by 

the clerk] shall be for the amount due as shown by the affidavit, 

and may include costs and disbursements and attorney fees entered 

pursuant to Rule 68. 

B.[(3)](4) Non-military affidavit required. No judgment by 

default shall be entered until the filing of an affidavit on 

behalf of the plaintiff, showing that affiant reasonably believes 

that the defendant is not a person in military service as defined 

in Article 1 of the "Soldiers' and Sailors' Civil Relief Act of 

1940," as amended, except upon order of the court in accordance 

with that Act. 

c. Setting aside default. For good cause shown, the court 

may set aside an order or default and, if a judgment by default 

has been entered, may likewise set it aside in accordance with 

Rule 71 B. and c. 

[C.J th Plaintiffs, counterclaimants, cross-claimants. 

The provisions of this rule apply whether the party entitled to 

the judgment by default is a plaintiff, a third party plaintiff, 

or a party who has pleaded a cross-claim or counterclaim. In 

all cases a judgment by default is subject to the provisions or 
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Rule 67 B. 

[D.J ~ "C1erk" defined. Reference to " clerk:" in this 

rule shall include the clerk: of court or any person performing 

the duties or that office. 

COMMENT 

It is the custom among Oregon attorneys to provide notice 
of an intent to take an order of default to an opposing party 
when they are aware that the opposing party is represented by 
counse1. This notice is an outgrowth of professiona1 courtesies 
among members or the Bar. It is not uncommon for one attorney 
to grant an extension of time for making an appearance to 
another attorney and to then notify that attorney when extensions 
of time wi11 no longer be granted. It is believed that the 
extension of these professiona1 courtesies assists in the 
efficient handling of disputes and fosters the professionalism 
of the Bar. 

ORCP 69 has long been read to require the provision of 
notice prior to seeking an order of defau1t. The Oregon Supreme 
Court in Denkers v. Durham Leasing. 299 Or. 544 (1985), analyzed 
ORCP 69 and concluded that notice prior to takinQ an order of 
default is not required. Notice is required only when making 
application for a default judgment when the party in default has 
either appeared or is represented by counsel. It was suggested 
to the Council on Court Procedures that ORCP 69 should require 
notice of intent to take a default order when a party has either 
appeared or is represented by counsel. The Council was concerned 
that disparate treatment of represented and non-represented 
litigants in the ORCP presented problems of constitutional 
dimension. 

This amendment requires that notice be given to all parties 
who have aC)l)eared but against whom a default order has been 
taken prior to application for judgment only in the event that 
it is necessary to receive evidence prior to entoring judgment. 

Litigants receive notice of the time within which they must 
appear to avoid defau1t in the summons, ORCP 7. The extensions 
of courtesies among members of the Bar are not subject to 
regulation by the ORCP, and such attempts could make the 
procedural right of litigants rise or fal1, depending on whether 
they are represented by counsel. 

The Council supports these extensions of courtesy among 
member• o~ the Bar and recognizes the responsibility or all 
lawyers to abide by established custom and practice, Code of 
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Professionai Responsibiiity, DR 7-l06 (C)(5), and Ainsworth v. 
Dunham, 235 or. 225 (1963). The Counci1 does not be11eve, 
however, that such c0urtesies can or should bathe subject of 
procedura1 requirement. 
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ORDER OR JUDGMENT 
FOR SPECIFIC ACTS 

RULE 78 

A. Judgment requiring performance considered equivalent 

thereto. A judgment requiring a party to make a conveyance, 

transfer, release, acquittance, or other like act within a 

period therein specified shall, if such party does not comply 

with the judgment, be deemed to be equivalent thereto. 

B. &:nrorcement: contempt. The court or judge thereof may 

enforce an order or judgment directing a party to perform a 

specific act by punishing the party refusing or neglecting to 

comply therewith, as for a contempt as provided in ORS 33.010 

through 33.150. 

C. Application. Section a. of this rule does not apply 

to [a] an order or judgment for the payment of money, except 

orders and judgments for the payment of [suit money, alimony , ] 

sums ordered pursuant to ORS 107.095 and ORS 107.l0S(l)(h), 

and money for support, maintenance, nurture, education, or 

attorney fees, in: 

C.(l) Actions for dissolution or annulment of marriage or 

separation from bed and board. 

C.(2) Proceedings upcn support orders entered under ORS 

chapter 108, 109, 110 or 419 and ORS 416.400 to 416.470. 

o. Contempt proceeding. As an alternative to the 

independent proceeding contemplated by ORS 33.010 through 

33.150, when a contempt consists of disobedience of an injunction 

or other judgment or order of court in a civil action, citation 



for contempt may be by motion in the action in which such order 

was made and the determination respecting punishment made after 

a show cause hearing. Provided however: 

0.(1) Notice of the show cause hearing shall be served 

personally upcn the party required to show cause. 

C.(2) Punishment for contempt shall be limited as provided 

in ORS 33.020. 

D.(3) The party cited for contempt shall have right to 

counsel as provided in ORS 33.095. 

COMMENT 

"Suit money" and "alimony" have no meaning in Oregon 1aw. 
The sums ordered under ORS 107.095 and 107.lOS(l)(h) wou1d seem 
to cover what is understood by the bench and bar as suit money or 
alimony, and the proposed amendment would clarify the rule. 
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