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USED EXCLUSIVELY IN MY COURT, EVEN IN MURDER

WHEN A SIX-PERSON DISTRICT COURT CASE IS TRIED UP IN THE CIRCUIT COURT
·ROOM, WE USE~ TRADITIONAL METHOD, AS IT IS EASIER TO INQUIRE
INDIVIDUALLY OF SIX JURORS THAN TO HAVE TIlE BROAD VOIR DIRE OF 12
JURORS AND TIffiN MAKE CHALLENGES. WE TRY TO USE THE METHOD THAT
WILL TAKE TIlE LEAST TIM~.

ATTORNEY PREFERENCE. (3) .

I AM A TRADITIONALIST IN THIS AREA.

IN AGGRAVATED MURDER CASES, CLASSIC IS USED.

8. If the fast track system is used, are attorneys allowed to follow up after
opposing counsel has concluded their examination of the entire panel? .

·~

NO. (4)

NOT ALLOWED NORMALLY BUT ALLOWED UNDER SPECIAL CIRCUMSTANCES. (3)

9. Wbat are the perceived advantages and disadvantages to the fast track or
.' classic method for the jurors, 'for the court and for practitioners?

MORE INTERESTING FOR JURORS. (2)

SAVES TIME, PREVENTS REPETl110N, GET THE SAME QUAUTY JURY.

FOCUS MORE ON THE QUAUFICATIONS OF JURORS LESS ON 'IRYING THE CASE
IN '!'HE SELECTION PROCESS. AVOIDS REPETI110N, LESS THREATENING TO THE
J'UliORS. .. . .

LET LAWYERS TRY THEIR OWN CASES. NO ADVANrAGE FROM EXTENDED
INl1lAL QUESnONING.

FASTER AND ATTORNEYS KNOW THE ORDER THE JURORS WIlL BE CAl J -ED IN.

FASTER AND LESS EMBARRASSING TO JURORS NOT BEING SINGLED OUR FOR
QUESTIONING, BUT DISADVANTAGE IS 1HAT LESS INFORMATION IS HEARD
ABOUT JURORS. (2) .

.'

C. D~ any of the judges use any writtenjuror queStionnaire? If so, please attach a
copy.

"''C ....:> .··c., ",:;, .: .1.;" .it.yoo-use J1.questio~.howij it,!JllI.de ~Yai:rable to tIie Iitigan!s,. .
~. . ":': : ':'counSei (For:enmple;'do"j-iirokbrti::i:Opr$Ydtli ~'to·proYidC)(h. ~:: .;.,,,,J <, ••,
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r. counsel, are the questionnaires in a single, central location, or are the

" questionnaires copied. for each courtroom)?
f~

l . EACH COURTROOM PRACTICES nIREE, HAS COPIES OF TIlE QUESTIONNAIRES
FOR THE AITORNEYS WHEN THERE IS A JURy TRIAL IN THAT COURTROOM.

..

THEY ANSWER ALL THE BASICS ANDSAVB A LOT OF TIME,

WRITTEN SUPS. (6)

-,

JURy CARRIES TIlREE COPIES INTO THE COURTROOM. BAIIlFF DISTRIBUTES.

Are there anyperceived advantages or disadvantages to the use of written
jury questionnaires as opposed to inquiry into basic information by the
court or by posting the information on a board and asking each juror to
verbally answer such basic information?

-,

2.

D. What methods .are used for conducting strikes..for individual jurors? For
example, are strikes taken in chambers, orally, or by use of written slips?

IT IS PROVIDED IN A PACKET TO EACH AITORNEY. (3)

AVAILABLE AT COUNSEL TABLE. :::

COPIED ANDPLACED INTHREE BOOKS. ONE FOR EACH ATTORNEY AND ONE FOR
THE COURT.

I QUESTION THEVALUE OF THEQ0ES110NNAIRE.. THERE AREFEW QUES110NS
ON IT THAT ARE USED BY A'ITORNEYS,

AVOIDS EMBARRASSMENT TO JUROR. FASTF.R MEANS OF'PROVIDING BASIC
INFORMATION.

WRrrmNQumTIONNAIRBPROVIDESATTORNEYSOPPORTUNlTYTOREVIBWTHE
JURY BEFORE VOIR DIRE.

, SOME JURORS MAY HAVBA MINORARREST ORCRIMINALRECORD WHICH THEY
ARE UNCOMFORTABLE ANNOUNCING IN OPEN COURT BEFORE TIIEIR PEERS.

AITORNEYS MAY REVIEW THEQUESTIONNAIRES FOR JURORS BEING CALLED TO
, TIIEIR TRIAL AT 8:00 AMTHE MORNING OF THE TRIAL.
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WRITrEN SLIPS WITH CLASSIC, ORALLY IN CHAMBERS WITH FASTTRACK.

E. Juror Confidentiality.
1. What steps, if any, have been undertaken to protect juror privacy and

confidentiality?
r->,
! :
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FIRST NAMES AND ADDRESSES ARE NOT LISTED ON THE QUESTIONNAIRE
PROVIDED FOR ATTORNEYS.

.....- .-
NAMES ARE A MATTER OF PUBLIC RECORD DURING'THE TRiAL.

PHONE NUMBERS AND ADDRESSES DO NOT APPEAR ON ANY PUBLIC INFOR
MATION.

DETACH PERSONAL INFORMATIONBEFORE MAKING PUBLIC.

NO LONGER ALLOW ATTORNEYS TO VIEW THE QUESTIONNAIRES.

NO PROCEDURE TO PROTECT. IN A RECENT (::ASE, BY MEDIA REQUEST, PHONE
NUMBERS AND ADDRESSES OF JURY MEMBERS WERE DISCLOSED AFTER TIlE
VERDICT.

PERSONALDATA (ADDRESS, TELEPHONE NUMBERS) NOT PROVIDEDTOANYONE
OUTSIDE OF COURT STAFF.

NO ADDRESS OR PHONE NUMBER ON QUESTIONNAIRE.

2. Are there any edueatiolial programs underway for pe;mittiDg attomeys to
bedebriefed bY jurors in order to improve their practice? Ifso, what axe
the current practices permitted?

NO. NO PROVIsION OF A SYSTEM WHERE ATrQRNEYSMAY DEBRIEF JURORS.

A PILOT PROGRAM IN THE WORKS - CONTAcr- TOM HOUSER - ASHLAND
AN FXITQUES1l0NNAIRE IS REQUES'IED AND MADEAVAlLABLETO ras ATTOR
NEYS. SEE AttACHED.

NO. (4)

3. Are there any policiesor procedures under consideration for allowance of
the exit-intemews by counsel?

. .

Co

NO. (8)-

t";A.',""i.:" ~'~~<;,":~", ,;<,~,~..i: ,:' ",4:":t';.:In'light of-fue..fii:t~.~We.:I,1Oiesttk:a9.DS' OJi.the abilitY of the ~~;..,,:. ' _.
( , " .., to conduct'exit juroi inkrViews,what procedures iind practices shouldbe ','

I
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in place concerning the conduct of exit interviews by counselor the court?

I' JURORS NEED SPEAK TO THE MEDIAONLYIF THEYWANT TO AND SHOULD NOT
BE FURTHER. IMPOSED UPON BY THE COURT OR COUNSEL. (2)

THERE SHOULD BE NO SUCH INTERVIEWS. (2)

HAS NOT ARISEN.
. .'

TOO MUCH OPPORTUNITY FOR ABUSE.
.... -- ..-

THEY SHOULD NOT BE ALLOWED. (2)

EXIT INTERVIEW SHOULD BE UNDERTHE CONTROL OF THE COURT

DISTRICT COURT JUDGES
~ 61 sent - 10 responses .
:':;.l

SAMPLE QUESTIONNAIRES AND VOIR DIRE PROCEDURE FORMS ATTACHED

.
\ . -.r· ...; ~ ...'

. :... ,_....- ..

A.

Jury Tenns and Jury Pools.

COpy OF THE GENERAL ORDERS ESTABUSHINGJURy SELECTIONAND TERMSOF
SERVICE ATrACHED. .

1.

What methods are cunently used in your county for $e random se1edion of the
jury pool?

MBA HAS DONE EXTENSIVE RESEARCH ON JURY POOLS. JOHN GEL HAS nm
INFORMATION. . .

. . .-
SOUR~ POPULATIONIS DMV AND VOTER REGISTRA'J;ION.OJIN JURY.

SYSTEM USES COMPUTER RANDOM PROGRAM FOR MASTER lIST,·

DISTlUCfANDCIRCUITCOURTS IN LANE CQUNTYSHARETHE SAMEJURY POOL. .

MAS'IER POOLS ARE SELECTED FROM USTS OF REGISTERED VOTERS.

:(.,
~
f'; '.
lii "."...

ff
~.

~..,
~

m1:
Ii

I
I
I DMV PROVII:>ES lIST OF DRIVERS OVER AGE is. THIS UST IS MERGED WITH

VOTER REGISTRATION UST. RANDOM SELECTION OF 2,000 NAMES FROM
.. . SOURCE USTS.' - . .U· . .:. . . "

C
:,d: . ·,·: : -;.] I V·~· . --':··:':·'·~····':·~;;{c·'~;"'·.:·~- ... '. cr:-.··
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UST OF VOTER REGISTRATION AND DMV VEHICLE REGISTRATION FORPROCESS
DONE RANDOMLY BY A COMPUTER.

~ .. ,

B. What suggestions. if any. do you have for improving the manner of selecting and
summoning members of the jury pool?

NONE.

C. What are the currentrequiremenrs for the term of~ce_ofanyo~.whG receives
a subpoena? .- . ' ..

." .
ONE-MONTH TERMOR 10 DAYS OF SERVICE.

THREE-MONTH TERMS.

"IHREFrMONTH TERMS..

THREE-MONTI! TERMS. WITH CALL-IN SYSTEMCAlliNG THE NIGIIT BEFORE TO
SEE IF 11IEIR NUMBER IS INCLUDED IN mOSE JURORS WHO WIIL BE NEEDED
THE FOu..oWING DAY.

SHORTER TERMS.

I UKE "THE TEXAS SYSTEM· - JURORS ARE CAlI.ED IN FOR ONE DAY OR ONE
'IRIAL.

. .
Do you believe the c:uneut sYstem l\hould be changed in any respect to improv.e
the1.'ep~tivcness of the jury pool? -

E.

D. What suggestions. if any. do 100 bave for improving the requiremems for a
.juror's term of service?

HAVEJURORSERVE A sHOR:rERTERM. POSSiBLY ONE WEEK.

TIlERE IS AN EFFORT TO CAIL JURORS IN FOR ONLY A DAY OR A SINGLE CASE
INMULTNOMAH COUNTY. mATSYSTEM MAY WORKIN ARURALCOUNTY. BUT
'I'HE LOGIS11CS OFPUITING JURORS TIIROUGH A DAILY: ORIENTATIONPROCESS .
WHICH TAKES OVERANHOUR. AND GEITING 'llIBM TO COURTBY9:30 AM. FOR
'IRIAL WOUID BE DIFFICULT•.

FOUR-WEEKTERMwrin HARDSBlP cAsES HANDLED ON AN INDlVlDUALBASIS.
SOMEAREPERlMITED TOSERVEFORONLYTWO WEEKS. SOMEMAYHAVEPRB
EXCUSED DAYS TIIROUGHOUT'l.1IE FOUR-WEEKTERM. .

""}r
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INCREASING THEIR PAY DUETO THE AMOUNT OF MONEYTHEY MISS FOR BEING
AWAY FROM WORK

I BEUEVE OUR SYSTEM PROCURES A REASONABLY REPRESENTATIVE SAMPLE
FOR TIlE JURY POOL.

" :

, ,, .
:,1 ;
c, .

r F. What. if anything. can be done to make the term of service more efficient,
interesting or useful to jurors. to the court or to practitioners?

:;:'f
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EARIlER TRIAL PREPARATION TO AVOID LAST MIN1frE DELAYS. DISMISSALS.
AND SE'ITLEMENTS. ETC.

PHONE-INSYSTEM. JURORS CALLTIlE COURTHOUSE AT TIlETIMES ANDDATES
INDICATED ON A PRE-RECORDED MESSAGE.

INFORMATIONIS AVAILABLE FROM COURT STAFF DURING WORKING HOURS.

2. Voir Dire Practices.

A. Is there any uniform method of conducting voir dire used by judges in your
county?

NO.

THEVOIR DlREPRAcnCSS OF EACHroDGEINMULTNOMAH COUNTYHAS BEEN
COMPlIJID INTOA BOOK AVAILABLE'IN THE MBA 0FFICE. JURIES.ARE Plc::KEP
DIFFERENn.Y IN EVERY COURTROOM, AND THE WHOLE VOIR DIRE pROCESs
VAlUES FROM .JUDGE TO JUDGE. IT WOUID BE NICE 10 HAVE SOME
UNIFORMITY.:

BOTHOF US USE A GREAT DEAL OF FLEXlBIUTY.HOWEVER.TIlE UNIFOR-MlTY
IS mAT OF COMMON SENSE. .

. -
WASHINGTON COUNTY VOIR DIREPROCEDURES AcrAl;8 HI).

B. Pleasedescn"be the c:um:nt methods for conducting voir dire used in your county.
If individual judgesuse differentsystems. please ask:~,judie to describe their
individualsystem. including each of the following information:

1. . Whatis the numberofjurors empaneled for initiltl questioning by counsel
in Circuit Court and in District Court cases?

I c5
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18 CIRCUIT/12 DISTRICT.

AVERAGE 20 JURORS ON A PANEL, 15 USUALLY AVAILABLE FOR A TRIAL.

.ONE PANEL IS CAIJ ED FOR DISTRICT COURT AND '!WO PANEI.S ARE CAILED
FOR CIRCUIT COURT.

2. What, if any, inquiry is undertaken by the court into the qualifications of
jurors?'- . _." - -.-.-

MUST COMPLETE WRl1TEN QUESTIONS ON RF:TIJRN OF SUMMONS.

QUAIlFICATIONS REVIEWED AGAIN AT ORIENTATION.

THE QUESTIONS AS SEr FORm IN THE UNIFORM PREUMINARY INSTRUCTIONS
AS WELL AS FOILOW-UP QUESTIONS. I ASK. IF THEY OR ANYONE IN lHElR
FAMILY OR CLOSE FRIENDS ARE IN LAW ENFORcEMENT (IN CRIMINAL cAsES);
IF ANYONE HAS BEEN THE VICTIM OF A CRIME (IN CRIMINAL CASES), ErC.

I QUESTION ABOL'T THEIR QUAIlFICATIONS.

3. Ifthecourtcondnets a preliminary or detailed inquiry, thenwbatareas are
most commonly subject to examjnation by the court'!

00 THE JURORS:
a) KNOW THE PARTIES
b) KNOW THE ATI'ORNEYS

. c) KNOW ANY1lDNG ABOUT THE CASE .
d) ANYTHING ABOUT THENA~'OF TIm CASE mAT MAY CAUSE

DIFFICULTY
e) ANY REASON TIm JUROR COUID NOT BE IMPARTIAL

. f) PERSONAL SITUATIONS MAKING GIVING UNDIVIDED ATIENTION
DIFFICULT _.

g) UNDERSTAND THEi?OTENTI.AL BURDENS OF PROOF.

4. Does the court limitthe amount of time available for inquiry by each .of
the attorneys for the parties and. if so, what is the amount of time
available? '

SOME'I1MES WIIL UMlT THE TOTAL TIME FOR vom DIRE. LENGTH DEPENDS
UPON THE T;YPE OF CASE.
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I ASK THE ATIORNEYS HOW MUCH TIME THEY NEED, BUT TRY TO LIMIT IT TO
ABOUT 20 MINUTES.

DEPENDS UPON THE NATURE OF THE CASE.

NO TIME LIMIT.

5. Are individual inquiries made of each juror with each party's attorney
alternating questions-with the individual-juror ("th~ c1assi~:method")?

YES.

6. Does the court require or permit attorneys to conduct voir direby making
.inquiries of the panel on the whole ("the fast track")?

YES.

ATIORNEYS CAN DIVIDE THEIR 30 MINUTES HOWEVER THEY CHOOSE, GROUP
OR INDIVIDUAL QUESTIONS.

TIllS DISpUCT ENCOURAGES THE USE OF GENERAL QUESTIONS TO THE PANEL
AT LARGE.

COUNSEL HAS THE OPTIONOF QUESTIONINGINDIVIDUAILY OR THE PANELAS
A WHOLE, OR COMBINATION OF BOTH. .

7. What faclors are used to determine whe$er the fast track: or classic
method is used?

CASE TYPE AND INPUT FROM' ATIORNEYS.

'IHERE IS NO OPTION FOR -CLASSIC- IN MY COURTROOM. IF ANY ATrORNEY
CHOOSES TO QUESTION INDIVIDUAL JURORS, THAT IS CERTAINLY wrrm:N
HISIHER ABIUrY AS LONG AS mE TIME UMITATIoN IS HONORED.

I WENT FROM -CLASSIC· TO FAST TRACK IN APRILOF THIS PAST YEAR. JURORS
AT mE TIME INDICATED mAT 1HEY PREFERRED THE STRUCK SYSTEM.

OUR COUNTY GENERAlLY USES mE FAST TRACK SYSTEM, HOWEVER. IF AN
ATIORNEYwiSHES, HElSHE MAY USE THE CLASSIC METHOD,

8. If the~ track system is used, are alto~s allowed to follow up after
opposingcounsel bas concluded their e:ramination o~ the .entitepancl?' . _
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NO.

I HAVE BEEN CONSIDERING ALLOWING REBUITAL QUESTIONS BUT HAVE NOT
YETDONESO. NOBODY HAS ASKED, AND I HAVEN'TBEEN ABLETOSPEAKwrrn
ANYONE WHO HAS TRIED IT. IF TIllS SURVEY RECEIVES SOME INFORMATION
LET'ME KNOW. (pHILIP NELSON - CLATSOP CO.)

9. What are the perceived advantages and disadvantages to the.fast track or
classic method for the jurors, for the court and for practitioners?

:! •
,1

:l

YES.
. -.~

- -" ".- -~

If you use a questionnaiIe, how is it made available to the litigants;,
, counsel. (For example, do jurors.cany copies with them to provide to
<:oUIIScl. are the questionnaires, in a single, central location. or are the
questio~ copied for each CCUl1roOm)?

1.

Do anyof thejudges use any written juror questio~? If so, please attach a
copy.

C.

FAST TRACK REDUCES UNNECESSARY DELAY AND CREATES A MORE POSITIVE
EXPERIENCE FOR JURORS, WHICH IS AN ADVANTAGE FOR ALL.

REPEIIllVE, BORING, USELESS QUESTIONS TEND TO BE ELIMINATED WITH THE
FAST TRACK. A JURY IS SELECTED WITHIN ONE HOUR AS OPPOSED TO '!WO,
THREE HOURS ORMORE. nrrs IS IDGHLYADVANTAGEOUS TO THE JURORS, THE
COURT, AND THE SKIIUID PRACTITIONER. I HAVE FOUND, HOWEVER. THAT
GROUP QUESTIONING REQTJIRES SOMESKILLS MANYATTORNEYS HAYENOT YET
DEVELOPED. '

I THINK THE NEW METHOD IS MORE EFFICIENT AND BEllER lJT<ED BY THE
JURORS, BUT I BEUEVETHE ATI'ORNEY SHOUlD HAVBTIm OmON OF USING
THE CLASSIC METHOD IF THE AT;rORNEY FEELS COMPF,II.EI> TO DO SO.

JURORS BRING THREE COPIES OF THE QUESTIONNAIRE WITH11IEM. AS 1'BElR
, NAMES ARECAl I lID, THEJURORGIVES ONE COPY TO EACH COUNSEL AND ONE
TO THECOURTCLERK.

THERE IS A STANDARDIZED JURY QUESTIONNAIRE PROVIDED TO THE
ATTORNEYS ON A CUPBOARD IN EACH COURTROOM.

,JURORS FIILOUT kQUESTIONNAIRB(ATTACHED) WHICH IS AVAILABIETOTHE-
ATTO~. . .,' " ' .

l~~~:r-:;',::~:i?~<?Um~~.~A:T9RY,:.,:,,;: ';'~":""/~:;-'''':i:;,-<,j;-. 'c' ;'
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VERYGENERAL- COVERS EMPLOYMENT, PRIORJURYSERVICE, OPINION ABOUT
CONSUMPTION OF ALCOHOL, ETC., MADEAVAILABLE BY TIlEIR INCLUSION IN
A TIIREE-RING BINDER ON EACH PARTY'S TABLE IN THE COURTROOM, WE
BELIEVETIllS DOES SPEED UP THE JURY SELECTION PROCESS.

2, Are there any perceived advantages or disadvantages to the use of written
jury questionnaires as opposed to inquiry into basic information by the
court or by.posting-the information on a board and asking.each juror to
verbally answer such basic information?' . ' ..

D. What methods are used for conducting strikes for individual jurors? For
example, are strikes taken in chambers, orally, or by use of written slips?

'WRf17:EN SUPS.

WRITTEN SLIPS.

1.

Juror Confidentiality.E.

What steps. if any. have been undertaken to protect juror privaey and
CODfidentialitil.

PHYSICAL SECURITY IS PROVIDED BY RESTRICTED COMPUTER ACCESS· AND
LOCKED FII..:E CABINETS. JURY REGISTER INFORMATION IS AVAILABLE ON
REQUEST. MASTER LIST IS USED ONLY FOR SELECTION PURPOSES.

WRlTrEN BAU.OT.

CHALLENGES FOR CAUSE ARE CONDUCTED BEFORE THE JURY IN OPEN COURT.
, PEREMPTORY CHALLENGES ARE TAKEN BY COUNSEL IN COURT BY WRITTEN
BAU.OT.

I'D llKE TO SEE CHAILENGES PERMIITED IN OPEN COURT MAKlNG A·PAPER
RECORD. OR IN CHAMBERS, ·ON 'I'BE RECORD.· AMEND ORS 46.800(2.) RA'IHER
THANDISTRIcr COURT'S MANNER OF EXERCISING PEREMPTORY CRAILENGE,
"BEllIESAME AS PROVIDED fORIN CIRCUIT COURT.· .ADOPT LANGUAGE SUCH
ASORCPS7(d)(3)SPECIFYINGTImALTERNATlNGEXERCISEOF ONEPEREMPTORY
CHAILENGE.

F~

Ii,. ,
I.
~
ilili

NO RULES HAVE BEEN ESTABliSHED IN TIIIS COUNTY. BUT IN ORIENTATION. I
TELL JURORS TO LET ME QR MY STAFF KNOW OF'ANY PROBLEMS OR
SUGGESTIONS FOR IMPROVEMENTS. - _

t~:~:_ .. ~ -,.. -·WE s.TIurrn~ORAriDRESSFS'~ P~ONE NUMBER~U;RO~ QUES'll:QN-~.,;: -;:'. '<"~~
........... . . ... -" .... : '" . '.:...:~~:.",: ....

11. 2. Are there any educational programs under way for permitting ,:ttomeys to. -
I C7
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be debriefed by jurors in order to improve their practice? If so, what are
the current practices permitted?

NONE.

I RECOMMEND PERMITTING/ENCOURAGING DEBRIEFING OF JURORS BY
ATIORNEYS AND COURi'EVEN PRIOR TO THE END OF THE JUROR TERMS.

> .

!

NONE.

3.

". -' . ~

Are there any policies or procedures under consideration for allowance of
the exit interviews by counsel?

f't
Li
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WE ARE CONSIDERING A JURY EXIT INTERVIEW PROCESS. COMMENTS ABOUT .
SPECIFIC ATIORNEYS COUlD BE MADE ON A BIlND BASIS. IN SMAIL TOWNS,
ATTORNEYS GET FEEDBACK WHETIIER OR NOT THEY WANT IT. PRESENTLY NO
POllCY OR PROCEDURES.

NO POllCY AND DOES NOT ALLOW EXIT INTERVIEWS BY COUNSEL.
FURTIl:ERMORE; WE SHOUlD NOT SUBJECT JURORS TO SUCH INDIGNITY. I AM
OPPOSED TO ANY RULE OR LAW THAT WOUlD PERMIT EXIT INTERVlEWS BY
COUNSEL.

NO. IT WOUlD BE IMPRACl1CAL IN MOST CRIMINAL CASES, PAR11CULARLY
WHERE SENTENCING OCCURS SOMEllME AF'I'E:RA JURY VERDICT IS RENDERED.
THE JURORS' PRIVATE mOUGHTS. REGARDING A CASE SHOUID NOT BE
EXPLORED BY COUNSEL WHEN SENTENCING IS STILL PENDING.

4. In lightof the fact that there are no restrictions on the abilitr of the press
to conduct exit juror interviews, what pOOeedUIeS and pradices Should be .
inplace collCCl'Ding the conductof exit interviews by COUDSC1 or the court'?

WHE11IER ExIT' INTERVlEWS OR INDIVIDUAL CASES RESULT IN POSI11VE
CHANGES SHOUID BE CLEARLY EsTABUSHEP BEFORE DISCUSSIONS ON THE
CONDUCT OF SUCH INTERVIEWS•

. msTRICf ATrQRNEYS
33 sent - 12 responses

1. '. Jury Terms and Jury Pools. _

..".. .What mCthods-are.currently used in yow;~ for th~ random selection of the '-

, -< .: ~:~~:~.~" ....;;.::. ~'.~~~..:.~,,;: .. ,:. :., .~~.: .: .:.......:,.;. '-~.':'....: _.:_- '"\ ..
DMV AND REGISTERED VOTERS (7), .
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DMV.

DMV, VOlER REGISTRATION, AND TELEPHONE DIRECTORY.

B. What suggestions, ifany, do you have for improving the manner of selecting and
summoning members of the jury pool?

VOlER REGISTRATION GENERATES A HIGHER CAUBRE OF cmZEN.

DMV ADDRESSES CHANGE WITHOUT FORWARDING ADDRESS.

IT WOULD BE NICE IF DMV EXCLUDED NON-CmzENS' AUTOMATICAU..Y.

ONE YEAR..

C. What are the current requirements for the term of service of anyone who receives
a subpoena?

"'_.- --. -. "

D. What suggestions, if any, do you have for improving the requirements for a
juror's term of service?

LONGER SERVICE MEANS LESS NAJ.VEl'E.

GIVB'IHE JUROR THE EXACT PERIODTI:IEY WILL NEED TO SERVE.. .'..

TWO WEEKS.

FIRST MONDAY OF mE MONnI THROUGH mE LAST FRIDAY OF THE MON1.1L

THREE MONnIS. (4)

ONEMONnI -JURORS CAILIN TO FIND OUTWBElHER OR NOT TO REPORT THE
FOu..oWING DAY.

PlmT JURORS ., ,ONE MONTH/GRAND JURO~'-TWO MONnIS

TWo-MONnI TERMS. (;Z)

SOURCE USTS SHOULD BE PURGED ON A REGULAR BASIS.

TAG LOCAL JURORS WHO HAVE SERVED SO THAT mOSE WHO HAVE APPEARED
IN mE PAST 24 MONTHS DO NOT APPEAR ON THE UST.

Ii
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EUMINATE DMV NAMES.

(

.::

E. Do you believe the current system should be changed in any respect to improve
the representativeness of the jury pool?

NO. (3)

YES - SELECT FROM VOTER REGISTRATION.
..........

F. What. if anything. can 1£done to make the tenn of service more efficient,
interesting or useful to jurors. to the court or to practitioners?

LESS WASTED TRIPS BECAUSE OF FAILURE TO APPEAR ON TIlE PART OF THE
DEFENDANTS.

TIME MUST BE MORE EFFICIENTLY USED FOR JURORS. TRIALS CANCEr ED AT
TIlE LAST MINUTE. ORPOSTPONED ARE COSTLY AND A WASTE OF RESOURCES.
COSTS FOR JURY SHOULD BE ROUTINELY IMPOSED ON TIlE PARTY WHO
CANCElS A JURY OR APPORTIONED BETWEEN PARTIES WHO SEITLE THE
MORNING OF A TRIAL.

UPDATE THE RIDICULOUSLY OUTDATED PAYMENT FOR TIME AND MILEAGE••
MINIMIZE TIm WAIT. AND PROVIDE COMFORTABLE WAITING ROOMS wrm
COMPUTERS. PHONES. READING MATERIALS. ETC•.

.EIlMINATE LAST MINUTE PLEAS AND SETILEMEINTS.

2. Voir Dire Practices.

i
i

Is there any uniform method of conducting voir dire used by judges in your
county?

YES. A WRITI'EN RULEBY JUDGEBARON.

YES. (6)

NO. (3)

MODIFIED METHOD - 12 JURORS ARESEATED FOR MISDEMEANOR CASE. EACH
A'ITORNEY GETS 20 - 30 MINUTES TO QUESTION THE PANEL.

j"
..

B. Please describe the current methods for conducting voir dire used in your county.
If individual judges use differentsystems, pleaseaskeachjudgeto descn"be their .
individnal system; ineluding each 9f the following information:

.~ ..";, ~:: " . ;'.. . -:-.-; _..:.~~.,."~.< .. -, -'; ~'- : :-:;.~:~~;:~~.*'\~.~;.;:':.~~~:..:.:- ' ".~. '''~-- .
:1.' . 'Whit is the number ofjUiurs empaneled for' iniOOquestiomng by counsel .. . .

7ti
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in Circuit Court and in District Court cases?

CIRCUIT COURT 36illISTRICT COURT IS.

CIRCUIT COURT 24illISTRICT COURT 12 (4).

CIRCUIT COURT IS illISTRICT COURT S.

CIRCUIT COURT ISillISTRICT COURT 12.

24 FOR 12-PERSON TRIALS1l2 FOR 6-PERSON.

. CIRCUIT COURT 30illISTRICT COURT 14--16.

-- ". -- --

I

2. What, if any, inquiry is undertaken by the court into the qualifications of '
jurors?

QUESTIONS RE: AGE, ADDRESS, EMPLOYMENT, EDUCATION, VICITM OF CRlME,
FRIEND OF POllCE.

POSSffiLE BIAS BY JURORS IN CASES SUCH AS CHILD ABUSE, ETC.

ONLY IF CASE HAS POrENTIAL TO BECOME WIDELY KNOWN.

SCREENED FOR ctIlZENSHIP, AGE DEFERRAL, ETC.. .

VERY BRIEFIF DONEAT AIL.

CONFliCTS.

KNOWLEDGE OF THE CASE, WITNESSES, ATTORNEYS, ImGANTS, CONNECTION
TO VICTIMS' RIGIITS GROUPS SUCII AS MADD.

3. Ifthe court conducts a preliminary or detailedinquiry, thenwhatareasate
most commonly subject to examination by the court?

EVERBEEN ARRESTED.

KNOWLEDGE OF THE CASE, ATTORNEYS, WITNESSES, ABILITY TO ,BEFAIR AND
IMPARTIAL. (3) .

RELATIONSHIPS AND KNOWLEDGE. '

7i
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4. Does the court limit the amount of time available for inquiry by each of
the attorneys for the parties and, if so, what is the amount of time
available?

30 MINUTES. (3)

20 MINUTES. (2)

20 - 30 MINUTES FOR A :MISDEMEANOR. LONGER FOR A FELONY.
..'

60 MINUTES IN CIRCUIT/30 MINUTES IN DISTRIcr.
......w ._

NO. (5)

YES. (3)

5. Are individual inquiries made of each juror with each party's attorney
alternating questions with the individual juror ("the classic method")?

r
":k .

I< :,
'-'-0)

m

I
I
I
I
I
I

SOMF:l1MES, BUT USUALLY USE MODIFIED APPROACH.

6. Does the court require or pennit attorneys to conduct voir dire by making
inquiries of the panel on the whole ("the fast track")?

YES. (9)

7. What factors are used to determine whether the fast trae:k or classic
method is used?

WHEN AN ATIORNEY INSISTS. (3)

. .
DEAm PENALTY HOMICIDES. (2.) .

. .,

8.. . If the fast traclc system is used. are attorneys allowed to follow up after
. opposing counsel has concluded their examinationof the entire panel?

NO. (6)

YES. (3)

9. What are the perceived advantages anddisadyantages to the fasttrack or
classic methodfor the jurors, for the court and for practitioners?

MOREEFFICIENT•.

•. ,

L' .: REDUCES REDUNDANT QUESiIONS. (2.) "
.~,::·'·}~·:~:;ruioRi·~~tl.iE'; .:'~;<:!, ~<:,:~,". ~ t\;if!:\i~<':,:,.;;~~,i,-?~:~::·

I
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FASTER. (6)

ECONOMY OF JUDICIAL TIME-

DIFFICULT TO DISCOVER BIAS OF JURORS.

(

1,,
\,J
I
J

I
I
J

I
I

C. Do any of the judges use any written juror questionnaires? If so, please attach
a copy.

- . ...- .~

1. If you use a queStionnaire, how is it made available to the litigants'
counsel (For example, do jurors carry copies with them to provide to
counsel, are the questionnaires in a single, central location, or are the

. questionnaires copied for each courtroom)?

DO NOT USE DUE TO COST OF MAIUNG AND REPRODUCING. (2)

KEPT IN A SINGLE LOCATION AND MADE AVAILABLE TO ATTORNEYS BEFORE A
CASE BEGINS.

CONTAINED IN THREEORING BINDERS PROVIDED TO EACH COUNSEL IN THE
COURTROOM ON THE DAY OF TRIAL. (5)

.
2. Are there anyperceived advantages or disadvantages to thC use ofwritten,

.jury questionnaires as opposed to inquiry into basic infonmtion bi the
court or by posting the information on a board and asking each jnror to
verbally answer such basic information? .

SAVB A LOT OF TIME. (2) .

ona COURT SHOUlD USE QUESTIONNAIRES.

IF YOU USE A QUES'llONNAIRE, USE IT EFFECTIVELY. MANY ATl'ORNEYS
IGNORED IT AND ASKED THE SAME QUESUONS TO THE JURY AGAIN•.

YOU CAN REFER. BACK TO IT AS IT IS IN WRITTEN FORM.

D. What methods are used for conducting strikes for individual jurors? For
example, are strikes taken in chambers, orally; or by use of written slips?

WRITTEN SUPS. (3).

GIVEN ORAlLY IN CHAMBERS.

l \ .... F<;>R CAUSE. - oRAiLy IN FROm; OF.JURORS. (3) ..
~ "; 4' "'!; l: ~ ..:':'..: ': ..-v e••.; : •• "~:•• .i 4; :..~ :.". -. .::.. -.~..:.,.. ~~.:::-.. '. ...:; ;- ...

',::~~, -<: . PEREMrtORY ciwLENGES'BYWRiriEN SLiP. (3)

I

. "....'-_...._~....:....:..-:.:..,.r... -",,;w',';;..'..;.'-'......._;-=..-.' ... s.•_:.:..: ;:~.:.
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Juror Confidentiality.

r;
u

1. What steps. if any. have been undertaken to protect juror privacy and
confidentiality?

ADDRESS PROTECTED. (3)

NOTIllNG IN PARTICULAR. '·(2)
,..w·· _ ~._"~

2. Are there any eduCational programs underWay forpermining 'attorneys to
bedebriefed by jurors in order to improve their practice? If so, what are
the current practices permitted?

NO. (11)

fiJ NO. (10)

3. Are there any policies or procedures under consideration for allowance of
the exit interviews by counsel?

4. In light of the fact that there are no restrictions on the ability of the press
to conductexit juror inteiviews, whatprocedures and practices should be
in place concerning the conduct ofexit~ewsby counselor thecourt?

NONE. (3)

SHOUlD NOT BE AlLOWED. (4)

MAY CAUSE JURORS TO DOUBT IHEIR VERDICT:

DO NOT KNOW.

, '.. ' ,.~..:' .:' .,,::.,~~::,Wbat~the~.~ems~6r-~~,~~f~~·Ofanyone who"teeeiveS ;..:.. "-";
'. . - a: subp0eIi3.'z . " - " ". . " ,

BAR ASSOCIATIONS
30 sent - 1 response

1. 1uty Terms and Jury Pools.

A. What methods are cun:ently used in your county for the random selection of the
jury pool?

I
I
I
I,
t)... '.

-0-'
-

I

B. What suggestions, ifany, do you~ve for imProving the manner of seleding and
summoning~bers of the~ pool? . .' '



,(

DOES FORM PASSED OUT OF THE POOL FOR AlMOST SIX MONTHS.

D. What suggestions, if any, do you have for improving the requirements for a
juror's term of service?

TRY A SUBSTANTIAL NUMBER OF CASES IN TIlE COUNTY (MUNI, CRC, AND DIST
COURl) AND THE SAME NAMES, JUROR'S NAMES CROP UP TOO QUICKLY. I FEEL
TIlE POOL IS TOO SMALL. :

E.
." -- .- ............--

Do you believe the .curreai system should be changed in any respect to improve
the representativeness of the jury pool?

What is the nuinber ofjurors 'empaneled for initialquestioning by counsel
in Circuit Court and in District Court cases?

What, ifarrj. inquiry is undertaken by the court into the qualifications of
jurors?

I.'

What, if anything, can be done to make the term of service more efficient,
interesting or useful to jurors, to the court or to practitioners?

2.

Is there any uniform method of conducting voir dire used by judges in your
county? ,

Pleasedescn1>e the c:unent methods for conducting voir dire used inyour counlJ.
If individualjudges use different systems, please ask eachjudge to descn1>e their
indiVidual system. including each of the foIio~ information:

A.

Voir Dire Practices.

F.

12 CIRCUIT COURT/6 DISTRICT COURT

I HAVE NOT SEEN AN ASIAN, HISPANIC, OR BlACK JUROR (OR PART OF POOL).

NO.

TIlE POOL IS LARGELY COMPOSED OF RETIREES AND PEOPLE OVER THE AGE OF
45, NON-MINORITIES WHICH SUGGESTS THAT THE POOL IS LIMITED TO VOTERS,
PERHAPS REGISTERED CAR OWNERS. WE SHOULD GET A UST OF COUNTY ERS
USTINGS, OR PARENTS OF CHILDREN ATTENDING SCHOOLWITHlNTHECOUNTY.

2.

A COURT ASKS IF JURORS KNOWING WITNESS/ATTORh"'EYS AND ATIORNEY
FOllOW-UP. CIRCUIT COURT IS SOMETIMES A BIT MORE INVOLVED AND

I' 11 ,- .lN~UCTS ON BURJ?EN ,OF"PROOF. src, . , .".
~~-;::~~.•- : .. _;......r »:••••...• : ...._._.::.;~;.~;;~.:~.::-~ ••;:.;•. :~;.-\••~•• :.'.~.: .: •• ,',:•.•:.-:. ~ ".:."' ~." ,...:::::-':!:~:.:._:..;_:_:_.:._...!_~... ::~::.:..:
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3. If the court conducts a preliminary or detailed inquiry, then what areas are
most commonly subject to examination by the court?

j

]

]

NO.

YES.

YES.

4.

5.

6.

Does the court limit the amount of time available for inquiry by each of
the attorneys for the parties and, if so, what is the amount of time
available?

...;.... '-.

Are individual inquiries made of each juror with each party's attorney
alternating questions with the individual juror ("the classic method")?

Does the court require or permit attorneys to conduct voirdire by malcing
inquiries of the panel on the whole ("the fast track")?

f
lJ
j

I
J

J

I
I
I

7. What factors are used to determine whether the fast track or classic
method is used?

IT IS UP TO THE INDIVIDUAL ATIORNEYS ANDTIm COURT.

8.. If the fast traclc system is used, are attomeys allowed to follow up after.
opposing counsel bas concluded theirexamination of the emire panel?

. .
YES.

9. What are the perceived advantages and disadvantages to the fast track or
classic method for the jurors, for the court and for practitioners?

. FAST TRACKIS LESS PERSONAL AND BIAS"IS NOT AS IlKELY.

C. Do any of the judges use any written jUror questionnaire? Ifso, please attach a
copy.

1. If you use a questionnaiJ:e, how is it made available to the Iitigams'
counsel (For example, do jurom carry copies with them to provide to
counsel, are the questionnaires in a single, central location, or are the
questionnaires copied for each courtroom)?

COUNSELS ARE PROVIDED 1.; COpy O~ THE,SAME. ,

l,~\:i-;i '~~'" .>:;:,., .. ,;'. Y' 2. 0 ~ ~_AIe'~any~~'~~'~rdisad~nm~~'~the:useOfWn~;: :: "
jury questionnaires as opposed, to inquiry into basic information bv the



:~;.-" :;:--." ~ ..::.:..::.: -".:- ~--- -~ ---_.
.' ( (

court or by posting the information on a board and asking each juror to
verbally answer such basic information?

ADVANTAGES ARETIIATJURORS APPRECIATE THE GUARDEDCONFIDENCE, AND
ATTORNEYS CAN PROCEED TO ASK OTIIER QUESTIONS.

D. What methods '!1"e used for conducting strikes for individual jurors? For
example, are strikes taken in chambers. orally, or by use of written slips?

• ~ 60_ _ •• _,_ • __ .~.- . ~."

I.,.

WRIITEN SLIPS. I BEUEVE TIIAT IF THE ()1RER PARTY MOVES TO STRIKE A
JUROR AND ONE HAS INITIALLY INDICATED ONE IS SATISFIED wrrn: THE JURY.
TIIAT FOlLOWINGTIIATSTRIKE COUNSELSHOUll) NOT BEBARRED FROM USING
CHALLENGES TO STRIKE ANY OF THE PANELED JURORS WHO WERE ACCEPlED
EARI.lER..

E. . Juror Confidentiality.

1. What steps, if any, have been undertaken to protect juror privacy and
confidentiality?

2.

YES. NAMES AND PERSONAL INFO IS NOT POSTED.

Are there any educational programs under.way for permitting attorneys to
be debriefed by jurors in order to improve their practice? Ifso. whatare
thecu=t practicespeanitted?

NO. CHASE JURY AND ASKWHAT THEY THOUGHT WAS MOST IMPORTANT.

3. Are there any policies or procedures underconsideration for allowance of
. the exit interviews by counsel?

NONE.

4: In light of the fact that there are no restriCtions on the ability of the press
to conduct exit juror intcr.views, .wba,t procedures and practices shouid be
in placeconcerning theconduct ofexit inteniews by counsel or the court?

JURORS saom» BE ENcOURAGED TO BYALUATE THE PERFORMANCES OFTHE
PARTIES AND STATE WHATTHEY THOUGHT EACH SIDE DID WEI.L OR POORLY
AND WHAT FACTORS WERE MOST PERSUASIVE.

I

: .-..~ . ~ •. :.:, -'.
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From:

CHAIR

Maury

May 28, 1994

AND MEMBERS, COUNCIL ON COURT PROCEDURES

Holland, Executive Directorlf1t·1, It,
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Re: Possible New Item for Consideration

Mr. Russell S. Abrams telephoned me to call my attention to
what he regards as a possible problem with the ORCP, specifically
subsection 82 A(6), witll'a r~est that I infornr-y:ou oF~liis

concern so that the Council might take any action it thinks
advisable.

Mr. Abrams was recently Lnvol.ved in some litigation at the
trial court level wherein the trial jUdge apparently believed it
is doubtful and therefore arguable whether Rule 82, taken as a
whole, makes the giving of a bond or other security mandatory for
the valid issuance of a temporary restraining order or
preliminary injunction. In the attached per curiam opinion in In
re Tamblyn, 298 Or 620, 695 P2d 902 (1.985)(see attachment), the
Oregon Supreme Court emphatically held that, not only is security
mandatory, su.bject to the two exceptions provided in 82
A(l.)(b)(i) and (ii), but also that any tro or preliminary
injunction issued without it is therefore void, not merely
voidable. (This seems to me a doubly unfortunate decision, but
that is beside the point for present purposes.)

Hr. Abrams pointed out to me that in its :rnmblyn opinion the
court made no mention of .the provision of 82 10.(6) to the effect
that a "a court may waive, ••• any security or bond provided by
these rules, ••••" It seems to have been the at least
arguable inconsistency between the broad holding in Tamblyn and
the waiver provision of 10.(6) that gave rise to the uncertainty in
the litigation in which Hr. Abrams was involved

The council obviously cannot do anything about the 'l'amb1yn
decision, .even were it to disagree with it, unless it is
persuaded to amend the mandatory language. of 1o.(1)(~) on which
that decision relied, bY making giving security discretionary.
My guess is that such an amendment would be so radical a
departure from long-established practice, both in oregon and
every other U.S. jurisdiction about which I am aware, that the
COuncil would not wish even to consider it. However, even if
that drastic corrective is put aside, the question raised by Hr.
Abrams seems to me to be a real one. That question appears to me
to be whether there is some tension between the mandatory
language of A(I) (a) .as exclusively relied upon. by the Tamblyn
court, and the discretionary authority apparently provided by
10.(6) to "waive" this .otherwise Obligatory requirement.

. It· iu1~t be ~t this tensi0x:t, to- the extent j,t exists, is. ..
. adequately resolved.by the appearance· of the word ~Modification"

in the heading of 10.(6). This subsection sensiblv· authorizes
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Memo to Council on Court Procedures 5/28/94
Page Two

trial jUdges, after having required posting of security, to
modify it subsequently "upon an ex parte showing of good cause
and on such terms as may be just and equitable." Since it was
rendered in the collateral context of attorney discipline, the
Tamblyn opinion did not recite the trial court proceedings in the
underlying action in muC!1 de~il, but it aP~l,irs.,trom t:h~!:
opinion that the trial Judge flatly refused 1:0 order the"giving
of any security from the outset. In any event he did not modify
any initial or previous security requirement. But what if this
aspect of Tamblyn were to be presented for review, presumably by
mandamus in the Supreme Court? would a tro or preliminary
injunction issued where the triaijudge "waived" the giving of
any security from the outset be held void for that reason, even
assuming that, contrary to what appears to have happened in
Tamblyn, he or she had made' an adequate statement of reasons on
the record? Does a trial judge Who is prepared to dispense with
any security and state good reasons for doing so, first have to
order the giving of security, and then one hour or one day later,
order that it be waived, so as to avoid literal viOlation of the
Tamblyn holding? Put another way, does a trial judge, who
clearly has discretionary authority to waive, as well as limit or
reduce, security after having initially ordered it, similarly
have discretion, for good and sufficient reasons, to dispense
with it ab initio? If not, why not? Finally,is this issue
sufficiently doubtfUl and does it arise with sufficient frequency
in trial courts to be worth consideration on the COuncil's part
at the present time?

Federal courts, incidentally, have had considerable trouble
with the security requirement in the context of tro's and
preliminary injunctions. FRCP 65(c) includes the same mandatory
language as ORCP A(l) (a). Despite this, and despite the further
fact that FRCP 65 contains no provision for waiver or other
modification comparable to ORCP 82 A( 6), some U.S. Courts of
Appeals have held that district courts have discretionary . '
authority to dispense entirely with the giving of security in
what are regarded as appropriate circumstances. SOme,of the
opinions reaching this result have done so by interpreting the
phrase "in such sum as the court deems proper" to include "in
zero amount." These tend to be cases Wherein the plaintiff is
thought to be asserting the public interest, but simply cannot
afford to provide security in any amount. The fact that several
good appellate courts have resorted to such a blatant play on
words suggests to me that it is extremely problematic for a
legislature or other rulemaking body to lay down. absolute rules
that would truncate the full ainbit of equitable discretion when
it comes to tro's or preliminary injunctions. ..

:: . ~ .. .

This harkens back to one of? the most venerable traditions of
historic equity, which is its readiness to disoense with qeneral
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rules when the equities require it. The dilemma to which the
federal cases in which the apparently mandatory command of FRCP
65(c) has been overriden respond is concern about barring a
plaintiff with a meritorious claim from obtaining an often
essential equitable remedy for no other reason than inability to
afford security. Accolnodating the historic willingness of equity
jurisprudence to dispense with general rules, as it notorioUsly
does by resorting to lac'hes or estoppel to'· fOresh6rten....'8i
lengthen the applicable limitations period, to the modern regime
of unitary, merged civil practice is one of the most interesting
and intractable problems of modern civil procedure. Unlike the
medieval clerical chancellors, whose jurisdiction derived from
the royal prerogative, modern trial court jUdges exercising
general civil jurisdiction cannot routinely ignore pertinent
statutory commands or prohibitions merely because ruling. on a
matter historically of equitable cognizance. But, as the federal
cases referred to above suggest, the pressure to dispense with
general rules often seems irresistable: at least it frequently
appears not'to have been resisted. I have argued, in another
context, that there exists a core residuum of equitable
discretion that even legislatures cannot properly abridge without
thereby violating the separation of powers doctrines of almost
all n.s, constitutions. Whether discretionary authority to
dispense with security from the outset, when granting a tro or
preliminary injunction, would fall within such core is one of the
very few things in the world about which I am not absolutely
certain. .

-,
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(Cite as: 298 Or. 620, 695 P.2d 902)

In re Complaint as to the CONDUCT OF George O. TAMBLYN, ACCUSed.
OSB 82-140, SC 530909.

Supreme Court of Oregon,
In Bane.

Submitted on Briefs Oct. 18, 1984.
Decided Feb. 12, 1985.

PER CURIAM.
The Oregon State' Bar 'flIed a complaint aga'inst"·'GE!orge O.

Tamblyn accusing him of unethical conduct. The Bar alleged that
Tamblyn, in open court, instructed his client not to comply with an
order granting a preliminary injunction and thereby violated DR
7-106(1.) and ORS 9.527(3). Tamblyn contends that the order
granting the preliminary injunction was void because it did not
provide for security as required by ORCP 82 A. (l)(a).

DR 7-106(1.) provides: "A lawyer shall not disregard or advise
his client to disregard a standing rule of a tribunal or a ruling
of tribunal made in the course of a proceedings, but he may take
appropriate steps in good faith to test the validity of such rule
or ruling."

ORS 9.527 provides in pertinent part: "The supreme Court may
disbar, suspend or reprimand a member of the bar whenever, upon
proper proceedings for that purpose, it appears to the court that:
II * * * * * "( 3) The member has wilfully disobeyed an order of a
court requiring the member to do or forbear an act connected with
the legal profession~"

ORCP 82 A. (1) (a) is as follows: "No restraining order or
preliminary injunction shall issue except upon the .giving of
security by the applicant, in such sum as the court deems proper,
for the payment of such costs, damages, and attorney fees as may be
incurred or suffered by any party who is found to have been
wrongfully enjoined or restrained. II

Because of the way in which we consider this case, the
analysis is divided into two steps: (l):Is an order for a
preliminary injunction which does not provide for security as
required by PRCP 82 A. (1)(a) void? We answer the first question in
the affirmative and theJ;efore must decide: ..(2) :Is an instruction
by a lawyer to a client to disregard or disobey a void order
allowing a preliminary injunction a violation. of DR 7-106(1.) and/or.
ORS 9.527(3)?

A Trial Panel of the Disciplinary Board for Region Five found
that Tamblyn was guilty of violating DR 7-106(1.), but not guilty of
violating ORS 9.527(3). It recolDlllended that Tamblyn receive a
public reprimand. Because this matter was processed under the
changes in 'procedure adopted by oregon Laws 1983, chapter 618, we
do not have.a separate recolDlllendation from the Disciplinary Review
Board as provided in the previous procedure. Tamblyn requested
review by this court. . We find Tamblyn not guilty . and dismiss the
complaint. . . - .

.'
" .

There is 'no substantial dispute as 'to tlie faCts. U.S.
Mortgage, Inc. was the owner of an office buildinq in downtown

$1
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Portland. In the spring of 1981, it leased a large portion of the
building to Modular Online Systems, Co. for a term of five years.
In November 1981, Modular Online Systems notified U.S. Mortgage
that it was going to vacate the premises because it did not have
the necessary money to make the lease payments. U.S. Mortgage
retained Tamblyn to represent its interests. Tamblyn advised U•.S.
Mortgage to exercise its landlord lien rights on the tenant' s
personal property located in the leased premises. On December 4,
1.981., the leased premises were posted by U.S. Mortgage notifying
the tenants that "the' property on the premises is being held as
security for the over $80,000· due on the lease. '!.-.... ...,.....-:.

Shortly after the premises were pOsted, Modular Online Systems
filed a suit in the circuit court seeking to enjoin U.S. Mortgage
from holding its personal property as security. On December 14,
1.981., after a hearing, the circuit court judge gave an order for a
preliminary injunction without requiring security and allowing
Modular Online systems 48 hours to remove its property from' the
leased premises. The record shows that several times, after the
court had ruled, Tamblyn told it that he was going to advise his
client not to comply with the preliminary injunction. The
following is an example: "THE COURT: I am saying that they do not
have to post a bond, for 48 hours and do business again and stay as
a lease. " * * * * * "Mr. TANBLYN: Then I am going to, in open
court, advise my clients not to let them remove their articles and
so--because without--and, again, I am asking you to post a bond,
then a holding can be resolved in the future as to Who is right and
who is wrong." '

* * * *
The order for a temporary injunction entered by the trial

court on December 1.4, 1.981, was void because no security was given
as mandated in ORCP 82 A.(1.)(a). Although there isa difference in
the wording of Olsen Oregon Laws s 41.7 and ORCP 82 A. (1.)(a), the
effect of both is the same. The former in part provided: "Before
allowing the same, the court or jUdge shall require of the
plaintiff an undertaking, * * *. " (Emphasis. added. ) Its
counterpart in ORCP 82 A.(1.)(a) is: "No restraining order or
preliminary injunction shall issue except upon the g-iving of
security by the applicant, * * *." (Emphasis added.) The language
of both is mandatory. This court's interpretation of section 417,
Olsen oregon Laws in state ex rel. v : La Follette, .supra, in'1921,
applies with equal force to our present rule, ORCP 82 A.(l)(a).

We now reach the most critical issue: Is an instruction by a
lawyer to the client to ,disregard or disobey a void order of the
court a violation of DR 7- 106(1..) and/or ORS 9.527(3)? This
question has not previously been decided in Oregon.

<Ie * * *
The [LaFollette]' oplnio!1 contrasted a party's obligation as

1;0 a void order: ~lf, J:l.owever, an order is. void. :because lllade
wi~out jurisdiction; then a party can question the validity of the
order and can prevent punishment as for contempt. An order which
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is absolutely void is only a seeming order and in truth is no order
at aJ.I; and hence when a party refuses to obey a void order he has
in reality not been guilty of refusing to obey an order of the
court. * * * Stated broadly, a party cannot be guilty of contempt
for disobeying an order which the court had no authority of law to
make * * *." 100 Or. at 7, 196 P. 412. (Citations omitted.)

The Bar contends that State ex reI. v. La Follette, supra,
can be distinguished from this matter because it was a contempt
proceeding involving 'il party and this is a disciplinary review
concerning a lawyer. Those factors make no difference in the
principles of law invol:ved.:=· An order granting> a pr-eliminary
injunction without security is void for all purposes including a
colJ.ateral contempt proceeding and a colJ.ateral bar disciplinary
proceeding. It only seemed to be an order and was "in truth no
order at all." When Tamblyn advised his clients to disobey the
order granting thE[! preJ.iminary injunction, there was "no order" to
disobey.

The complaint is dismissed and Tamblyn is awarded his costs
and disbursements.

{N.B: Footnotes and other extraneous material omitted in
editing-MJH}

-...-. -.


