COUNCIL ON COURT PROCEDURES
University of Oregon
School of Law
Eugene, Oregon 97403-1221

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

July 6, 1994

Dennis James HUbel, Esq.
Karnopp, Petersen, Noteboom, Hubel Hansen & Arnett
Riverpointe One
1201 N.W. Wall street, suite 300
Bend, OR 97701-3011
Dear Denny:
Many thanks for your June 28 explanatory letter of the
Procedure and Practice Committee's proposed amendments to ORCP
55. In return I enclose a copy of my covering letter to the
council, which expresses some concerns about process and also
suggests the possibility of a joint effort to devise a related
statutory amendment. The latter might come too late in the
biennium, however, or might be objectionable on its merits.
Cordially,

Maurice J. Holland
Executive Director

Enc.
cc:

Kathy Chase
Doug Wilkinson
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July 6, 1994
To:

CHAIR AND MEMBERS, COUNCIL ON COURT PROCEDURES

From:

Maury Holland

Re:

Supplemental Material for 7/16/94 Meeting Re ORCP SS

1.
I have just received the attached letter of Denny Hubel
covering a number of amendments to ORCP 55 proposed by the OSB
Procedure & Practice Committee ("PPC"). It seemed important to
get this material out to you promptly, so I have not yet had time
to consider these proposed amendments carefully enough to
determine whether they impinge upon any amendments to 55 Hlikely
to be reported by our own 55 H sUbcommittee at our 7/16/94
meeting. My initial sense is that thePPC's proposed amendments
are not likely to overlap or be inconsistent with the proposals
presumed to be forthcoming from our 55 H subcommittee, because.
the former appear not to be addressed to either of the specific
problems that sWlcommittee has been address~ng--the problem of
how to alert practitioners to the fact that some subpoenaed
hospital records might be withheld with no indication thereof on
the return, and the problem 'faced by hospital administrators or
records custodians in responding to 55 H subpoenas when records
protected by federalor'state privacy regulations are requested.

There' is one important thing all Council members should
understand about the PPC's proposed amendments to Rule 55. As I
have just learned from Susan Grabe (the OSB Law Improvement
Coordinator; not a typo for J.ustice·susan Graber), these
amendments have been officially forwarded by the OSB Board of
Governors' 90mmittee on Legislation aI\d Public Policy to the
Office of Legislative Counsel as proposed legislation for the
1995 session. Susan wanted me, and wants all Council members, to
understand that this was not intended as a host'ile action or as
in any way intended to Preempt the role of the Council • .
Forwarding of these proposed amendments was prompted by the fact
that an understanding exists between the OSB and the Legislative
Counsel that the former will forward to the latter any proposed
legislation desired by the Bar.no later than June 30 preceding
the next following legislative session. Neither the PPC nor the
Legislation and Public Policy Committee felt it_COUld pass up
this deadltne .on the chan~thatthe Council would agree with
.......... ,t1).ese propos~d..ameJ;1dments and prQmu~gate them in identical or . i..
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My understanding of what Susan Grabe told me is that, should
the Council agree with these proposed amendments and be ~illing
to promulgate them as rules amendments, that of course would be
possible, and might be preferable for the following two reasons:
first, the PPC's proposed amendments, if promulgated by the
Council, would become effective unless the 1995 Legislature
statutorily overrode them, whereas, as proposals from the OSB,
they would become effective only if the Legislature enacted them;
and secondly, it would be more in keeping with the Council's
"primary jurisdiction" with respect to ORCP amendments. Again,
according to what Susan told me, were the Council to accept the
PPC's proposed amendments and agree to promulgate them as ORCP 55
amendments effective unless legislatively overridden, the
Legislation and Public Policy Committee would presumably notify
the Legislative Counsel that they were withdrawn in the form of
proposed legislation. In past biennia Staff Comments to various
ORCP amendments promulgated by the Council have credited the PPC
as their source, and that could surely be done again in this
Lnsuance.,

,.

Despite Susan's assurances, the bona fides and factual
foundation I do not for a moment doubt, it seems to me that what
has happened here presents the Council with a rather delicate
problem. This problem is highlighted by the fact that, almost
invariably in the past, when ORCP amendments' have been submitted
directly to the Legislative Counsel for direct legislative
action, the Chair of the Council has sent a letter to the Chairs
of the Senate and House JUdiciary Committees requesting that they
not be acted upon until first submitted to the Council for its
consideration, even when that would entail a full biennium's •
delay. Such letters were obviously part of the Council's efforts
to preserve its primary jurisdiction over ORCP amendments, so
that even if it does not necessarily have the last word, it at
least has the first. I have not yet checked our archives to see
whether objecting letters of this kind have been sent in response
to submissions by state agencies as opposed to private groups or
individuals, or in response to submissions by the OSB in
,
particular. Of course, it goes without saying that it would be
extravagantly self-aggrandizing for the council to take the
position that no person or organization, including the OSB, may
ask the Legislature to revise the ORCP without its seal of
approval. Such an arrogation of power would be enough to call
down the wrath of nearly everyone, including the OSB, on the
Council. But that is not really the issue here. Rather, the
issue is whether any individual or organization, including eventhe OSB 7 should first obtain the Council's jUdgli1ent" one way or
, the other,concerning one:()rmorepropolJ~dORCP,~en~en~§/
befor(ll' "
taking thein to the Legislature~'iThat'muchdefereiice;qn:d'-no',
'
more, might well be something the Council should invariably
request of the Legislature.' Naturally, nothing more than a
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request, not an insistence, to the Legislature is involved, since
no one could seriously argue that the Council can bar resort to
the Legislature by the OSB or anyone else as a matter of_right.
My discussion of this issue has been at some length because,
despite the shortness of remaining meeting time and the
considerable number of other issues on its agenda, the Council
might want to consider at the 7/16/94 meeting whether it wishes
at this late date to concentrate special and intense effort to
considering the PPC's proposed amendments with a view to
promulgating them if it can satisfy itself that they are sound,
which it is my initial reaction that they assuredly are. If that
could be done, despite the lateness of the hour and the press of
.other business, it could avoid the painful, no-win choice of the
Council's either ceding some of its primary jurisdiction by
default or, alternatively, getting the session 1995 off to a
wonderful start by asking the JUdiciary Committees to defer
action on these amendments, an action hardly calculated to cement
the support the Council has always enjoyed .from the OSB, to say
nothing of its cordial and collaborative relations with the PPC.
The PPC has obviously put in a great deal of effort in devising
these amendments, and it might well be that their soundness is so
self-evident that the council will have no difficulty approving
and promulgating them.
'
2. At the council's 5/14/94 meeting Mike Phillips asked me
to check back through the minutes to see whether. the Council has
ever considered expanding the use of the affidavit procedure
provided by 55 H for subpoenaing of hospital records to other
kinds of records of regularly conducted activity. Responding to
that question, the minutes of Council meetings have for the past
7 or 8 years been strewn with discussions <:;oncerning'55 H.
Almost all of this· discussion has been concerned with the vexed'
questions of defining a "hospital" for purposes of 5S H and with
spelling out the details of its affidavit procedure. On only one
occasion that Gilma and I have been able to locate was there
passing reference to any consideration being given to expanding
this procedure to other ,.kinds of business records., The following
appears from the minutes of the 12/9/89 meeting:
Agenda Item No.6: (Records subpoena subcommittee
report). The subcommittee, consisting of Larry Thorp,
JUdge Graber, and Henry Kantor, had been appointed at
the Council's October 14, 1989 meeting to review the
appropriateness of the affidavit procedure to respond
to a recordsslilipoE»l!l for a variety of public and pri-.
..vate l;mtities 0tller than, hospitals. Larry Thorp stated ... ' . . . '
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.
by cross-reference. Before the subcommittee decides
what to do it wanted advice from the council whether
the application of the rule should be expanded and, _if
so, in what direction. After extended discussion, it was
suggested that the committee clean up the language and
limit application to hospitals and similar health care
facilities. • • •
The minutes do not disclose the reasons why the Council
instructed the sUbcommittee not to consider expansion of the
affidavit procedure--the term "extended discussion" often covers
a multitude of sins. Readi~g between the lines, however, it
appears that the Council wanted the problems with existing 55 H,
problems with which we are still wrestling, to be resolved before
expanding the scope of the section's applicability to other kinds
of records. Following the above quoted reference the question of
expanding this procedure drops from sight.
You didn't ask, but for what it is worth, my opinion is that
it is crazy to limit the affidavit procedure to hospital records
when it would seem equally useful in subpoenaing all sorts of
"records of regularly conducted activity" within the meaning of
ORE 803, ORS 40.460(6). Unless I am missing something, the PPC's
proposed ORCP 55 amendments accomplish a number of useful things,
but do not expand the affidavit procedure beyond hospital
records. ThUS, proposed new 55 F(3) would authorize subpoenaing
of records other than hospital records, along with any other kind
of ""ta~gible things," but does not include any provision whereby
a custodian's affidavit could substitute for sworn testimony for
purposes of admissibility in evidence. Had such a provision been
included, it would almost certainly be invalid as expanding a
rule of evidence if promulgated by the Council, though not if
enacted by the Legislature. The difficulty is that the statutory
evidentiary provision, ORS 41.930 (copy attached), is
specifically linked to ORCP"55 H and, in express terms, limited
to "hospital records."
.
With some trepidation I.raise the question whether, this
late in the biennium, there might yet be time for the Council,
perhaps in collaboration with the PPC, to draft a proposed
amendment to ORS 41.930 that would make the affidavit procedure
applicable to subpoenaing of any "records of regularly conducted
activity" within the meaning of ORE 803(6), ORS 40.460(6).
Although I have not immersed myself in the legislative history of
this statute or of ORCP 55 H, my hunch is·that the reason they
were both limited to hospital records was that, understandably,.
it was the hospitals that complained most strenuously about the
,,·enormous .burdenS on theiJ:~cords cllstodiansinthe alJsence()1:an, ,
affidavit procedUre. From the ~erspeoti.ve o~theefficient ana"""",
economical conduct of litigation involving "business.records"
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more generally, it is difficult to see why the savings achieved
by the affidavit procedure should be confined to one class of
such records when equal reliability would seem achievable with
some or all other classes. If the Council is willing to-make a
special effort in this regard, with full assistance of the PPC if
that can be obtained, would not the savings of aggravation, costs
and cumbersomeness be well worth it? My personal view is that it
would be, unless this is a more controversial area than I am
aware, so that any thought of expanding the affidavit procedure
would spark a firestorm of opposition or polarize the bar in the
manner of discovery sharing or dispensing with claim forms in
class action procedure. I personally cannot see where the
opposition would come from, but, then, I live in what is widely
imagined to be an ivory tower, not the real world. Another
consideration, on the negative side, however, is that if the OSB
is sUbject to a June 30 deadline in submitting proposed
legislation, might this also apply to the Council? If so, might
the Legislative Counsel waive it in light of what would seem, at
least to me, the large benefits of a statutory amendment along
these lines? Y8t another negative consideration is that, in the
past, some Council members have expressed the thought that the
Council should not get into the practice of proposing legislation
except such as is needed to work in tandem with an ORCP amendment
to make the latter workable.

cc:

Kathy Chase
Denny Hubel
Doug Wilkinson

COUNCIL ON COURT PROCEDURES
lniversity of Oregon
,:;mool of Law
Eugene, Oregon 97403-1221

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

August 5, 1994

TO: .

CHAIR AND MEMBERS, COUNCIL ON COURT PROCEDURES

FROM:

Maury Holland, Executive Director

RE:

Additional COmments re Rule 55 H Proposed Amendments

-1YI.4 #- I

Attached is a letter from Ms. Karen Creason regarding
proposed amendments to ORCP 55 H. Ms. Creason's comments seem to
me important and useful, so I wanted all of you have them right
away. The fact that she has found some additional glitches after
all the review and researching to which these amendments have
been sUbjected shows how confoundedly difficult it is to get this
stuff 100% right.
.
Enc.

cc:

Ms.
Ms.
Mr.
Mr.

Kathy Chase (w/enc.)
Karen Creason
Dennis Hubel (w/enc.)
Doug Wilkinson (w/enc.)

STOEL RIVES BOLEY
JONES & GREY
ATTORNEYS A7 LAW

SUlTE2300
STANDARD INSURANCE CENTER
900 SW FIFTH AVENUE
PORTLAND, OREGON 97204~1268

'!elephone (503)

224~3380

Telecopier(503) 220-2480

CableLawport
Telex 703455
Writer's Direct Dial Number

(503) 294-9336

August 3, J.994

Mr. Maury HOlland
university of Oregon
School of Law
Eugene, Oregon 97403-J.221
Re:

council on court Procedures

Dear Maury:
Thanks for the agenda and materials for the Council's
August J.3 meeting. It was helpful to see the Practice and
Procedure recommendations on Rule 55 alongside those of the
Council. There are several matters not previously mentioned in
the subcommittee discussions which deserve comment:
.
1. Given the evolution of subpoenas to permit use of . a
subpoena to obtain third-party documents without a person
appearance at some proceeding, the retention of the term "duces
tecum" in 55.H(2), H(2) (a) and H(2) (d) is no longer
appropriate--the provisions should apply to all hospital
records subpoenas, regardless of whether or not a personal
appearance is required.
2. The requirement of notice to the "injured party" and all
other parties which is found in H(2) (b) needS-to be rephrased-the patient whose records are sought is not necessarily
"injured"; mental health, drug or alcohol treatment records are
often sought in custody cases, for example. The patient may
not even be a party. Records of persons involved in an incident
but who settled or who are technically not parties (e.g.
records of allegedly abused children sought in a
divorce/custody action) are often subpoenaed. Thus
substitution of the word "patient" or "person whose medical
records are sought" for "injured party" would be helpful. In
addition, the notice requirement should apply whether
production is to be with-or without an appearance: either way
the patient needs an opportunity to object to disclosu~e of
his/her records. Such notice is mandato~ under federal
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drug/alcohol record disclosure requirements.
I suggest
deleting "in accordance with this sUbparagraph" or substituting
"If the subpoena directs delivery of hospital medical records
•••• " as the leadin.
3. The placement of "only" in H(2) is rather important. For
the revisions to work, it must be clear that the provisions of
section H apply to all attempts to sUbpoena hospital medical
records, i.e. the restrictions and conditions of this section
cannot be circumvented by issuing a sUbpoena under some other
provision or section. "Hospital records may be obtained by
subpoena only as provided in this section" would.beappropriate
wording.
4. While it doesn't pose a problem to hospitals, per se, you
should be aware that Practice and Procedures' proposed
H(2) (b) (I) and (I) (A) would put other participants in breach of
various laws protecting specific kinds of medical records since
those statutes and regulations mandate that there be no
"redisclosure" of records properly disclosed to designated
person(s) pursuant to a consent or court order, absent
additional consent or court order. If the court order or
consent doesn't permit disclosure to all the people who would
be given access under this provision, the person making the
redisclosure would be in violation of his/her legal duties.
(5) Finally, assuming the other changes proposed by the CCP
subcommittee are adopted, retention of section H(2) (c) probably
makes little sense: the court order or consent permitting the
disclosure will come before the protected records are mailed
and there is no need for provisions which assume protected
materials can be sent in sealeg_envelopes in response to any
subpoena with the sealed envelopes protected against opening by
the receiving party until an appropria e order is entered.
~.

Creason

July 15, 1994

TO:

CHAIR AND MEMBERS, COUNCIL ON COURT PROCEDURES

FROM:

Maury Holland

Attached (for distribution at July 16th meeting) are comment
letters relating to ORCP 55 and ORCP 68.

STOEL RIVES BOLEY
JONES & CREY
ATTORNEYS AT LAW

SUITE 2300
STANDARD INSURANCE CENTER
900 SW FIFTH AVENUE
PORTLAND, OREGON 97204·1268
Telephone (503) 224-3380
Telecopier (503) 220-2480
Cable Latvport
Telex 703455
Writer'S Direct Dial Number

(503) 294-9336

July 11, 1994

Maury Holland
University of oregon
School of Law
Eugene, Oregon 97403-1221
Re;

council on court Procedures

Dear Maury;
Thanks for the copy of the final recommendations on
behalf of the Subcommittee on Hospital Records, whose report
will be considered by the full Council on July 16. I believe
that the recommendations contained in the July 5, 1994 report
properly recognize the difficult realities which restrict all
of our options when dealing with specially protected medical
information and permit an efficient mode of response consistent
with those limitations. I very much appreciate the efforts of
the Council, and especially the subcommittee, in addressing
those issues, and urge that the proposed revisions and
clarifications be adopted, as recommende
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COUNCIL ON COURT PROCEDURES
University of Oregon
"chonl of Law
.dugene, Oregon 97403-1221

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

July 12, 1994
TO:

CHAIR AND MEMBERS, COUNCIL ON COURT PROCEDURES

FROM:

Maury Holland

RE:

ORCP 55

Enclosed is a comment letter dated JUly 7, 1994 from Larry
Thorp regarding the Procedure & Practice Committee's proposed
amendments to ORCP 55.

Enc.
cc:

DennisHubel
Kathy Chase
Doug Wilkinson
Karen Creason
Larry Wobbrock
Bob Oleson
Susan Evans Grabe
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THORP
PURDY
JEWETT' &
URNESS
WILKINSON,

644 NORm A STREET
SPRINGFIEI.D. OREGON 974774694
FAX: (503)747-3367
PHONE, (503)747-3354
MAAVlNO. SANDERS
(1912;.1971)
JAo;, Ji.lJ:vs.y

P.C.

(192J..1979)
JIll. E. GOLDEN

ATIORNEYS AT LAW

(1%t-t991)

Laurence E. Thorp

July 7, 1994

Maury Holland
School of Law, Room 311
University of Oregon
1101 Kincaid Street
Eugene, OR 97401
Re:

ORCP 55 Changes

Dear Maury:
I reviewed the draft of the revisions to ORCP 55 circulated by the Procedure and Practice
Committee with Dennis Hubel's letter dated June 27, 1994. Although I reviewed all of the
proposed changes, I will only comment on those made to Section H. That is not to imply,
however, that I do not believe some additional work needs to be done on some of the other
suggested changes.
I believe the addition to Subsection H(2) deals with the problem first raised by Karen Creason,
but I would move the new word "only" to the second line and put it after the word "tecum."
I applaud the Committee's efforts to reduce paperwork for the hospital by proposing the changes
to Subsection H(2)(b), but I believe it also creates some additional problems. Some federal
regulations, for example, require that certain records may only be produced by "court order".
That was one of the reasons for creation of the subpoena duces tecum procedure, rather than a
simple request for production, since a subpoena may for purposes of some regulatory
requirements be considered a court order. Some rules, however, also require that records once
disclosed by court order may not be further disseminated without either further court order or
following some defined procedure. I am concerned, therefore, that while the Hospital ,may be
safe in responding to the subpoena duces tecum, it may run afoul of regulatory limitations by
automatically copying other parties who request copies of the records.

Maury Holland
July 7, 1994
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I do not have a solution to this problem, but it is one that the Council should consider.
Very truly yours,
THORP, PURDY, JEWETT,.
URNESS & WILKINSON, P.C.

~

Laurence E. Thorp
LET:kb
cc:
Karen Creason

COUNCIL ON COURT PROCEDURES
University of Oregon
"chool of law

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

.ugene.Oregon 97403-1221

July 8, 1994

TO:

CHAIR AND MEMBERS, COUNCIL ON COURT PROCEDURES

FROM:

Maury Holland

RE:

7/16/94 COUNCIL MEETING: Agenda No.5 -- Report of
Subcommittee on Hospital Records

Attached is a July 5, 1994 report (containing proposed
amendments to ORCP 55) from J. Michael Alexander on behalf of the
Subcommittee on Hospital Records. Comments will be received at
the Council's July 16th meeting.

Ene.

,
"

.

BURT, SWANSON, LATHEN, ALEXANDER, McCANN & SMITH, P.C.
ATTORNEYS AT LAW

CHARLES D. BURT
D. KErTH SWANSON

GREGORY A.

OFGO\.JNSEL

388 STATE STREET

NElL F. LATHEN
J. MICHAEL ALEXANDER
DONALD W. McCANN

SUITE 1000

SALEM, OR 97301-3571

s~urn

G:£ORGE x. GROSS
DAVID w.

FAX (503) 588-7179
(503) 581-2421

JUly 5, 1994
John Hart
Attorney at Law
1000 SW Broadway, 20th Floor
Portland OR 97205

Maury Holla~d, Executive Dir.
Council on Court Procedures
University of Oregon Law School
Eugene OR 97403-1221

Re: Council on Court Procedures

Gentlemen:
The subcommittee on the proposed amendments to ORCP 55
recently met and came up with a proposal which we hope will resolve
the hospital's concerns about the proper way to respond to a
subpoena in light of State and Federal law restricting disclosure
of certain records. The proposed change is essentially consistent
with my letter of May 13th~ Our suggestions involve amendments to
Rules S5(H)(2), and SS(H)(2)(a), and 55(H)(3)(a)(ii).
The current rule SS(H)(2) reads as follows:
Hospital records may be obtained by subpoena duces tecum
as described in this section; if disclosure of such
records is restricted by law, the requirements of such
law must be met.
We would suggest that the amended rule should read as follows:
(NEW LANGUAGE IN BOLD FACE - DELETED LANGUAGE IN BRACKETS)

Hospital records may be obtained by subpoena duces tecum
only as provided in this section. However, if disclosure
of such requested records is restricted or otherwise
limited by State or Federal law [the requirements of such
law must be met] such protected records shall not be
disclosed in response to the subpoena unless th~
requirements of the pertinent law protecting such records
. have been complied. wit~.and such 90m);)lian9.e is evidenced
through an appropriate court order or execution of an
appropriate consent by the patient. Absent such court

errne
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order.or consent, production of records not so protected
shall be considered production of the records responsive
to the subpoena.
If an appropriate court order or
consent by the patient does accompany the subpoena, then
production of all records shall be considered production
of the records responsive to the sUbpoena~
The second proposed change is to Rule 55(H)(2)(a), to make it
consistent with the change in 55(H)(2). Cu~rent 55{H){2)(a) reads
as follows:
Except as provided in subsection (4) of this
section, when a subpoena duces tecum is served
upon a custodian of hospital records in an
action in which the hospital is not a party,
and the subpoena requires the production of
all or part of the records of the hospital
relating to the care or treatment of a patient
at the hospital, it is sufficient compliance
therewith if a custodian delivers by mail or
otherwise a true and correct copy of all the
records described in the subpoena within five
days after receipt thereof. Delivery shall be
accompanied by the affidavit described in
subsection (3) of this section. The copy may
be
photographic
or
microphotographic
reproduction.
The amended 55(H){2){a) would then read as follows:
Except as provided in subsection (4) of this
section, when a subpoena duces tecum is served
upon a custodian of hospital records in an
action in which the hospital is not a party,
and the subpoena requires the production of
. all or part of the records of the hospital
relating to the care or treatment of a patient
at the hospital, it is sufficient compliance
therewith if a custodian delivers by mail or
otherwise a true and correct copy of all of
the records (described in] responsive to the
subpoena within five days after receipt
thereof. Delivery shall be accompanied by the
affidavit described in subsection (3) of this
section.
The copy may be photographic or
microphotographic reproduction.
FinalLy, again in an effort to i9.chieve consj"stency, .we ",ould
suggest amendments to Rule 55{H)(3)(a)(ii). The current rule reads
as follows:

TO:
RE:
DATE:
PAGE:

John Hart & Maury Holland
Council on Court Procedures
July 5, 1994
3

The records described in subsection (2) of this section
shall be accompanied by the affidavit of a custodian of
the hospital records, stating in substance each of the
following:
(i) that the affiant is a duly authorized
custodian of the records and has authority to certify
records; (ii) that the copy is a true copy of all the
records described in the subpoena; (iii) the records were
prepared by the personnel of the hospital, staff
physicians, or persons acting under the control of
either, in the ordinary course of hospital business, at
or near the time of the act, condition, or event
described or referred to therein.
The amendment would read as follows:
The records described in subsection (2) of this section
shall be accompanied by the affidavit of a custodian of
the hospital records, stating in substance each of the
following:
(i) that the affiant is a duly authorized
custodian of the records and has authority to certify
records; (ii) that the copy is a true copy of all the
records [described in] responsive to the sUbpoena; (iii)
the records were prepared by the personnel of the
hospital, staff physicians, or persons acting under the
control of either, in the ordinary course of hospital
business, at or near the time of the act, condition, or
event desc~ibed or referred to therein.
The subcommittee feels· that these changes will allow the
custodian of hospital records to honestly and accurately sign an
affidavit that he or she is producing records responsive to a
subpoena even though all of the records described in the sUbpoena
may not be delivered to the requesting party due to restrictions
under the State or Federal law. It will also give some message to
practitioners that certain records are protected, and that steps
beyond the mere issuance of subpoena are necessary to obtain these
records.
The subcommittee also discussed a problem relating to Rule
55(H)(2)(b) and 55(H)(2)(c).
No specific suggestions are being
submitted, .but; the subcommittee does feel that this is an area for
discussion among the council as a whole.
Rule 55(H) (2) (b) (Lv)
allows for delivery of hospital records to the attorney or party
issuing the subpoena when no hearing is scheduled.
Most of us
acknowledge that-this is the common practice, in other words, that
a defense counsel may merely subpoena records to his office, Rule
55 (H.>'<2) (c) ~hen describes how me<iical recQrds will be opened. ~~e
rule'seems to contemplate that the records' .shall only be opened a.n
the presence of all parties who have appeared in person or by
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counsel at the trial, deposition, or hearing. It does not address·
the issue of how records are opened when they are delivered to the
attorney who has issued the subpoena. The common practice of these
records being opened by defense counsel seems to be inconsistent
with the rules. We were wondering whether this presents a problem
that should be addressed through any amendment to the rules,
including a suggestion that ORCP 55(H)(2)(b)(iv) be deleted.
We look forward to comments at the next meeting of the
council.
Sincerely,
BURT, SWANSON, LNJ;HEN, ALEXAN)fER,,\- McCANN, & SMITH, P.C.

, ')yy\ ",\JC-J
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, I

J, Michael Alexander
FOR THE SUBCOMMITTEE ON HOSPITAL RECORDS COMPRISED OF:

Honorable Sid Brockley, Mike Phillips, Rudy Lachenmeier
and J. Michael Alexander
JMA/jb
CC: Mike Phillips
Rudy Lachenmeier
Honorable sid Brockley

'."

COUNCIL ON COURT PROCEDURES
University of Oregon
School of Law
Jugene, Oregon 97403-1221

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

July 6, 1994

Dennis James HUbel, Esq.
Karnopp, Petersen, Noteboom, Hubel Hansen & Arnett
Riverpointe One
1201 N.W. Wall street, suite 300
Bend, OR 97701-3011
Dear Denny:
Many thanks for your June 28 explanatory letter of the
Procedure and Practice Committee's proposed amendments to ORCP
55. In return I enclose a copy of my covering letter to the
Council, Which expresses some concerns about process and also
suggests the possibility of a joint effort to devise a related
statutory amendment. The latter might come too late in the
biennium, however, or might be objectionable on its merits.
cordially,

~
Maurice J.

Holland
Executive Director

Ene.
cc:

Kathy Chase
Doug Wilkinson

July 6, 1994
To:

CHAIR AND MEMBERS, COUNCIL ON COURT PROCEDURES

From:

Maury Holland

Re:

Supplemental Material for 7/16/94 Keeting Re OROP 55

1. I have just received the attached letter of Denny Hubel
covering a number of amendments to ORCP 55 proposed by the OSB
Procedure & Practice committee ("PPC"). It seemed important to
get this material out to you promptly, so I have not yet had time
to consider these proposed amendments carefully enough to
determine whether they impinge upon any amendments to 55 H.likely
to be reported by our own 55 H sUbcommittee at our 7/16/94
meeting. My initial sense is that thePPC's proposed amendments
are not likely to overlap or be inconsistent with the proposals
presumed to be forthcoming from our 55 H subcommittee, because
the former appear not to be addressed to either of the specific
problems that subcommittee has been address~ng--the problem of
how to alert practitioners to the fact that some subpoenaed
hospital records might be withheld with no in4ication thereof on
the return, and the problem 'faced by hospital administrators or
records custodians in responding to 55 H subpoenas when records
protected by federal or state privacy regulations are requested.
There'is one important thing all Council membc!rs should
understand about the PPC's proposed amendments to Rule 55. As I
have just learned from Susan Grabe (the OSB Law Improvement
Coordinator, not a typo for Justice· Susan Graber), these
amendments have been officially fo~arded by the OSB Board of
Governors' Committee on Legislation aIld Public Policy to the
Office of Legislative Counsel as proposed legislation for the
1995 session. Susan wanted me, and wants all council members, to
understand that this was not intended as a hostile action or as
in any way intended to preempt the role of the Council.
Fo~arding of these proposed amendments was prompted by the fact
that an understanding exists between the OSB arid the Legislative
Counsel that the former will fo~ard to the latter any proposed
legislation desired by the Bar. no later than June 30 preceding
the next following legislative session. Neither the PPC nor the
Legislation and Public Policy committee felt it-could pass up
this deadline \on the chance that the Council would agree with
. ..~ese proposed am~dments and promulgate theinin. id~ticalor . . ' .

.1ii,iij\'~:fi!ub$tanU~:l,];Y~·;:~c:i~:tica1'?1fO~;'~t;/,~t;~!M~~~~~M~1~~~f,tf~f{~-#~\~%~j;~r~f1{\%\*t;
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My understanding of what Susan Grabe told me is that, should
the Council agree with these proposed amendments and be ~illing
to promulgate them as rules amendments, that of course would be
possible, and might be preferable for the following two reasons:
first, the PPC's proposed amendments, if promulgated by the
Council, would become effective unless the 1995 Legislature
statutorily overrode them, whereas, as proposals from the 05B,
they would become effective only if the Legislature enacted them;
and secondly, it would be more in keeping with the Council's
"primary jurisdiction" with respect to ORCP amendments. Again,
according to what Susan told me, were the Council to accept the
PPC's proposed amendments and agree to promulgate them as ORCP 55
amendments effective unless legislatively overridden, the
Legislation and Public Policy Committee would presumably notify
the Legislative Counsel that they were withdrawn in the form of
proposed legislation. In past biennia Staff Comments to various
ORCP amendments promulgated'by the Council have credited the PPC
as their source, and that could surely be done again in this
instance.

-.

Despite Susan's assurances, the bona fides and factual
foundation I do not for a moment doubt, it seems to me that what
has happened here presents the Council with a rather delicate
problem. This problem is highlighted by the fact that, almost
invariably in the past, when ORCP amendments· have been submitted
directly to the Legislative Counsel for direct legislative
action, the Chair of the Council has sent a letter to the Chairs
of the. Senate and House JUdiciary committees requesting that they
not be acted upon until first submitted to the Council for its
consideration, even when that would entail· a full biennium's .
delay. Such letters were obviously part of the Council's efforts
to preserve its primary jurisdiction over ORCP amendments, so
that even if it does not necessarily have the last word, it at
. - least has the first. :I have not yet checked our archives to see
Whether objecting letters of this kind have been sent in response
to submissions by state agencies as opposed, to private groups or
individuals, or in response to submissions by the 05B in
.
particular. Of course, it goes without saying that it would be
extravagantly self-aggrandizing for the Council to take the
position that no person or organization, including the 08B, may
ask the Legislature to revise the ORCP without its seal of
approval. Such an arrogation of power would be enough to call
down the wrath of nearly everyone, inclUding the 05B, on the
Council. But that is not really the issue here. Rather, the
issue is Whether any individual or organization, including even the OS8., should first obtain the Council's jUdgment, one way or
the Oth~,conc~one,.or·mCr~propos~.ORCPamendm~ts
befo:r:•...
taking theill to the Legislature~' That·muchdeference~qnd·-no-.'., .'
more, might well be something the council shou1d invariably
request of the Legislature.' Naturally, nothing more than. a

.r:!
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request, not an insistence, to the Legislature is involved, since
no one could seriously argue that the Council can bar resort to
the Legislature by the 05B or anyone else as a matter of_right.
My discussion of this issue has been at some length because,
despite the shortness of remaining meeting time and the
considerable number of other issues on its agenda, the Council
might want to consider at the 7/16/94 meeting whether it wishes
at this late date to concentrate special and intense effort to
considering the PPC's proposed amendments with a view to
promulgating them i f it can satisfy itself that they are sound,
which it is my initial reaction that they assuredly are. If that
could be done, despite the lateness of the hour and the press of
.other business, it could avoid the painful, no-win choice of the
Council's either ceding some of its primary jurisdiction by
default or, alternatively, getting the session 1995 off to a
wonderful start by asking the JUdiqiary committees to defer
action on these amendments, an action hardly calculated to cement
the support the Council has always enjoyed ,from the 05B, to say
nothing of its cordial and collaborative relations with the PPC.
The PPC has obviously put in a great deal of effort in devising
these amendments, and it might well be that their s.oundness is so
self-evident that the Council will have no difficulty approving
and promulgating them.
.
2. At the council's 5/14/94 meeting Mike Phillips asked me
t.o check back through the minutes to see whether. the Council has
ever considered expanding the use of the affidavit procedure
prOvided by 55 H for subpoenaing of hospital records to other
kinds of records of regularly conducted activity. Responding to
that question, the minutes of Council meetings have for the past
'1 or 8 years been strewn .with discussions concerning· 55 ~.
Almost all of this· discussion has been concerned with the vexed·
questions of defining a "hospital" for purposes of 55 H and with
spell.ing out the details of its affidavit procedure. On only one
occasion that Gilma andr have been able to locate was there
passing reference to any consideration being given to expanding
this procedure to other kinds of business records.· The following
appears from the minutes of the 12/9/89 meeting:

.

'. . .

Agenda rtem No.6: (Records subpoena subcommittee
report). The subcommittee, consisting of Larry Thorp,
JUdge Graber, and Henry Kantor, had been appointed at
the Council's october 14., 1989 meeting to review the
appropriateness of the affidavit procedure to respond
to a recordsstilipoena for a variety of public and pri-:vate ~tities other than hospitals. Larry ThOrp stated

".

of the" rule incorporating various health careentit1es.- . ...
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by cross-reference. Before the subcommittee decides
what to do it wanted advice from the Council whether
the application of the rule should be expanded and, if
so, in what direction. After extended discussion, it was
suggested that the committee clean up the language and
limit application to hospitals and similar health care
facilities. • • •
The minutes do not disclose the reasons why the Council
instructed the subcommittee not to consider expansion of the
affidavit procedure--the term "extended discussion" often covers
a multitude of sins. Readi~g between the lines, however, it
appears that the Council wanted the problems with existing 55 H,
problems with which we are still wrestling, to be resolved before
expanding the scope of the section's applicability to other kinds
of records. Following the above quoted reference the question of
expanding this procedure drops from sight.
You didn't ask, but for what it is worth, my opinion is that
it is crazy to limit the affidavit procedure to hospital recoLds
when it would seem equally useful in subpoenaing all sorts of
"records of regularly conducted activity" within the meaning of
ORE 803, ORS40.460(6). Unless I am missing something, the PPC's
proposed ORCP 55 amendments accomplish a number of useful things,·
but do not expand the affidavit procedure beyond hospital
records. ThUS, proposed new 55 F (3) would authorize subpoenaing
of records other than hospital records, along with any other kind
of -·"ta~gible things," but does not include· any provision Whereby
a custodian's affidavit could substitute for sworn testimony for
purposes of admissibility in evidence. Had such a provision been
inclUded, it would almost certainly be invalid as expanding a
rule of evidence if· promulgated by the Council, though not if
enacted by the Legislature. The difficulty is that the statutory
evidentiary provision, ORS 41.930 (copy attached), is
specifically linked to ORCp·55 H and, in express terms, limited
to "hospital records."
.
With some trepidation I. raise the question whether, this
late in the biennium, there might yet be time for the Council,
perhaps in collaboration with the PPC, to draft a proposed
amendment to ORS 41.930 that would make the affidavit procedure
applicable to subpoenaing of any "records of regularly conducted
activity" within the meaning of ORE 803(6), ORS 40.460(6).
Although I have not immersed myself in the legislative history of
this statute or of ORCP 55 H,· my hunch is· that the· reason they
were both limited to hospital records was that, understandably,.
it Was the hospitals that complained most strenuously about the
enormous· burdens .on. thefrrecords. custocUans,.4n the absence of an
affidavit 'prcX:edtire. Fr'omthe P.erSpeet1."e 01; "the efficient and
.
economical conduct of litigation inVOlving "business. records"

-.
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more generally, it is difficult to see why the savings achieved
by the affidavit procedure should be confined to one class of
such records when equal reliability would seem achievable with
some or all other classes. If the Council is willing to-make a
special effort in this regard, with full assistance of the PPC if
that can be obtained, would not the savings of aggravation, costs
and cumbersomeness be well worth it? My personal view is that it
would be, unless this is a more controversial area than I am
aware, so that any thought of expanding the affidavit procedure
would spark a firestorm of opposition or polarize the bar in the
manner of discovery sharing or dispensing with claim forms in
class action procedure. I personally cannot see where the
opposition would come from, but, then, I live in what is widely
imagined to be an ivory tower, not the real world. Another
consideration, on the negative side, however, is that if the OSB
is subject to a June 30 deadline in submitting proposed
legislation, might this also apply to the Council? If so, might
the Legislative Counsel waive it in light of what would seem, at
least to me, the large benefits of a statutory amendment along
these iines? y~t another negative consideration is that, in the
past, some Council members have expressed the thought that the
Council should not get into the practice of proposing legislation
except such as is needed to work in tandem with an ORCP amendment
to make the latter workable.

cc:

Kathy Chase
Denny Hubel
Doug Wilkinson

COUNCIL ON COURT PROCEDURES
University of Oregon
School of Law
Eugene, Oregon 97403-1221

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

January 19, 1994

TO:

Rudy R. Lachenmeier
Member, Subcommittee on Hospital Records

FROM:

Maury' Holland -'I'll. .u- I
Executive Director

q.

Enclosed are materials to assist you in your work on this
subcommittee. You expressed interest in receiving minutes of the
Council's December 1992 meeting, as well as some of the minutes
of Council meetings prior to the December meeting. Gilma is
attending to the copying of those materials; they should reach
you by the middle of next week.

Encs.
cc:

)

....

Mike Phillips
Mick Alexander
sid Brockley
Karen Creason
Larry Thorp
Larry Wobbrock

UNIVERSITY OF OREGON

December 9, 1993

TO:

SUBCOMMITTEE ON HOSPITAL RECORDS:

Mick Alexander
sid Brockley
Mike Phillips
Karen Creason
Larry Thorp
Larry Wobbrock
FROM:

Maury Holland, Executive Director -%1
(telephone: 346-3834)

,.~ 41-

Enclosed for your reference is a packet of materials
compiled by Gilma Henthorne relating to some preliminary work
done regarding ORCP 55 H during the 1991-93 biennium.
The Council is grateful for the willingness of Karen
Creason, Larry Thorp, and Larry Wobbrock to serve as members of
this sUbcommittee. Each of them were involved, in one way or
another, with the preliminary work that was done on subpoenaing
of hospital records last biennium. My understanding with these
"outside" members was that, although they are of course cordially
welcome to attend any meetings of the Council where this matter
is on the agenda and to participate in discussion, they should
not feel obligated to do so. The expectation is that they could
make their contribution by means of exchange of drafts, comments,
perhaps a phone conference or two, and so forth.

Enclosures

c:

John Hart

OFFICE OF TIffi PRESIDENT
Eugene OR 97403-1226 . Telephone (503) 346-3036 . Fax (503) 346-3017
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HOSPITAL RECORDS
(Materials from 1991-93 Biennium)

Excerpts from minutes of Council meeting held 12/14/91....
Attachment to 12/14/91 minutes:
12/4/91 letter from Attorney Karen K. Creason........
Excerpts from minutes of Council meeting held 2/8/92......
Attachment to 2/8/92 minutes:
1/28/92 memo from Ms. creason, together with draft
of proposed amendments................................
Attachments to agenda for 5/9/92. council meeting:
3/16/92 letter from Attorney Arthur C. Johnson.......
3/20/92 letter from James M. Lemieux, Director, Risk
Management, Sacred Heart Hospital, to Mr. Johnson..
3/25/92 letter from Arthur C. Johnson to G. Kent
Ballantyne, Senior Vice President, Oregon Association of Hospitals....................................................................
4/13/92 letter from Mr. Ballantyne to Mr. Johnson....
4/23/92 letter from Attorney Laurence E. Thorp to
Henry Kantor, then Chair of the Council............

1
2
5

6

10
12

13
14
16

Excerpts from minutes of council meeting held 5/9/92......
Attachment to 5/9/92 minutes:
3/12/92 memo from the late Fred Merrill incorporating
proposed amendments to Rule 55 H...................

18

Minutes of Council meeting held 6/13/92...................

21

Excerpts from minutes of Council meeting held 8/1/92......
Attachment to 8/1/92 minutes:
7/30/92 letter from Attorney Dennis James Hubel......

22

2/1/93 letter from Attorney Helle Rode with attachment....

25

19

24
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Oregon State Bar Center

Agenda item No.8: Videotape depositions - status report
(Executive Director). The Executive Director recommended this
item be carried on the agenda for the next few meetings since the
council had received only one letter so far on the sUbject. The
Chair asked that a handout entitled "The Video Advantage"
appearing in the ABA Journal be attached to the minutes of this
meeting for the perusal of Council members.
NEW BUSINESS

A letter, together with an article entitled "More PUblic
Access to Discovery Documents," from Bernard Jolles dated .
December ~~, ~99~ was distributed at the meeting and is also
attached to these minutes.
In addition, the Chair requested that
another article appearing in the ABA Journal entitled "Secrecy
versus Safety" be attached to these minutes.
The Chair announced that Circuit JUdge Charles Sams had been
appointed to the Council for a four-year term to replace JUdge
Mattison, whose term had expired.
The Chair stated that Phil Goldsmith had sent a packet of
materials containing proposed revisions to ORCP 32, and packets
were distributed to those members present (packets will be mailed
to those members not present). The Chair appointed a
subcommittee consisting of Janice Stewart, Maury Holland, and
Mike Phillips to take a look at the SUbject, determine whether
Council action is necessary, and report back at the next meeting.
Janice Stewart was asked to chair the subcommittee.
A letter from Attorney Karen Creason dated December 4, 199~
was distributed at the meeting and is also attached to these
minutes. Ms. Creason's concern was that the amendments to Rule
55 promUlgated by the Council (Which become effective January 1,
~992) introduced a significant problem because of the failure to
exempt hospital records from its reach (leaving them to be
covered by the preexisting 55 H rUles). Justice Graber said she
thought Creason was correct; the Council did not intend to make
hospital records subject to the new procedure but failed to
exclude them in the rule. The Executive Director stated he would
come back with some specific suggestions to amend Rule 55.

*

Judge Snouffer suggested that there were some problems with
ORCP 70 relating to submission of forms of jUdgmEmt.
It was
5
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December 4, 1991

Professor Fredric R. Merrill
School. of Law
University of Oregon
Eugene, OR 97403
Re:

Council on Court Procedures

Dear Fred:
This letter is to confirm an issue we discussed by
telephone a week or so ago. Among the amendments promulgated
by the Council which become effective January 1, 1992 are
changes to Rule 55 concerning subpoenas. In particular, it is
my understanding that the intent of the addition to Rule 55A/B
is to permit the use of subpoenas to obtain non-party documents
without conducting a pro forma deposition of the holder of the
documents, in much the same way that preexisting Rule 55H
permitted with respect to hospital records. I believe that the
proposed change, while generally desirable, has unintentionally
introduced a significant problem, because of the failure to
exempt hospital records from its reach (leaving them to be
covered by the preexisting 55H rules).
In particular, I am concerned that attorneys will use
Rule 55A/B to attempt to obtain hospital records rather than
continuing to use Rule 55H. If they do so, 55B indicates that
the receiving hospital must produce the requested materials
unless within 14 days after service, it serves written
objections to the inspection or copying of the designated
material. As you know there are numerous authorities in both
case law and health care provider regulations requiring medical
providers to protect the confidentiality of medical information
they hold and to release it only upon proper authorization.
Often the patient is not even a party to the lawsuit. A
hospital receiving such a subpoena would be required to
routinely prepare an objection. That responsibility is even
more urgent if the record happens to contain partiCUlar kinds
~~CP3626
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Professor Fredric R. Merrill
December 4, 1.991.
Page 2
of information subject to special protections in the federal
law (for example, drug and alcohol treatment information) or
entitled to special protection under state statutes (HIV tests,
certain mental health records, etc.). With respect to those
kinds of information, there are explicit statutory provisions
prOhibiting response to such a demand short of a court order or
specific written patient consent. The mere issuance of a
subpoena by a litigant will not suffice in such cases even if
the patient happens to be a party or otherwise gets notice of
the demand.
When litigants used the 55H process to obtain
hospital records, that problem was circumvented because the
facility was authorized to prepare a certified copy of the
record, seal it (together with the appropriate information
necessary to authenticate it), and forward that sealed package
to the presiding officer - judge, workers' compensation hearing
officer, etc. The materials were not thereafter opened and
distributed absent a direction of the presiding officer to do
so. That minimal judicial involvement is lacking under the
revised 55A and B processes: the hospitals will have to
routinely object to assure that patient rights are protected
and to avoid liability for unauthorized release of information.
Such objections will, in turn, clog the court motion calendar
unnecessarily.
I believe the appropriate resolution of the problem
is to exempt production of hospital records from Rule 55A and B
and require that they be obtained, as before, under Rule 55H.
To do otherwise will impose significant burdens on the parties,
the courts, and on the hospitals who will be called on to
prepare the necessary objections.
I would very much appreciate the Council's attention
to this problem. If something in its prior action addresses
this concern, I would appreciate your official comments on how
the problem is avoided under the rule changes you have
proposed. As I mentioned on the phone, I serve as counsel to
the Oregon Association of Hospitals and will need to get
information out in their next newsletter about this new
process. Unless some reasonable assurances are available to
indicate that they are protected in responding to 55A and B
requests for documents which are not accompanied by either
patient consent or court order, I will have to advise them to
make official objections in all cases. In addition, I expect
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"Professor Fredric R. Merrill
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they will experience considerable confusion trying to figure
out whether a subpoena is being issued under 55A and B or under
55H (Le., whether or not they can respond by preparing the
certified copy and mailing" it to the presiding judge rather
than delivering it directly to a party). I suspect that
attorneys preparing subpoenas will have little appreciation for
the distinction, either. Given the January 1 implementation
date, I would appreciate your response about "legislative
history" of the changes as soon as possible.
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projects which the Council is presently pursuing, Janice stewart
asked for the Council's direction as to whether the sUbcommittee
should spend the time on i t now in order to get i t done in time
for the 1993 legislative session. Maury Holland said he thought
that if the subcommittee went forward with studying the proposals
now, it would pre-empt the Council from pursuing any other
significant large issue. Mike Phillips agreed that it is one of
three potentiallY time-consuming matters before the Council and
thought it shouid be dealt with by the Council. He felt that the
Council should prioritize the matters under consideration.
Phil Goldsmith summarized the proposed changes to ORCP 32
set out in his February 7, 1992 letter (attached to these
minutes) •
The Chair stated that if action is not taken by the Council
during this biennium, there will be class action activity in the
legislature. since the Council has requested that proposals be
presented to it first in advance of going to the legislature, the
Council has an obligation to consider the class action proposals.
He said that, unless the Council felt differently, he would like
to vest the SUbcommittee with the power to take testimony -- by
written SUbmission or by telephone -- to present to the Council.
There was no opposition.
Agenda Item No.6: Administrative subpoenas and hospital
,~
reoords (Executive Director's memorandum, page 5). A memorandum ~
dated January 28, 1992 from Karen Creason had been distributed at
the meeting and is also attached to these minutes.
It was the
consensus that consideration of this agenda item should be
deferred until all Council members had an opportunity to review
Ms. Creason's memorandum. The Chair suggested placing it on the
agenda for the March meeting.
Agenda Item No.7: Costs - copying of public records
(Executive Director's memorandum, page 7). After discussion, a
motion was made and seconded to adopt the language amending ORCP
68 A(2) set out on page 7 of the Executive Director's memorandum.
After further discussion, a motion was made and seconded to
modify the previous motion to delete the words "pursuant to ORS
40.570 (Oregon Evidence Code, Rule 1005)". The motion passed
unanimously.
Agenda Item No.8: ORB sections limiting ORCP 7 E
(Executive Director's memorandum, page Il). The l',xccutive
Director did a computer search to see how many ORS sections
changed the limits on who may serve summons found in ORCP 7 E,
and found that the only ORS section that modifies ORCP 7 E is ORS
180.260, which allOWS employees of the Department of Justice to
serve summons and process in cases in Which the :;tate is
interested. A motion was made and seconded to adopt the
additional language ",except as provided in ORS 180.260", in ORCP
7
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MEMORANDUM
January 28,

~992

TO:

FRED MERRILL
COUNCIL ON COURT PROCEDURES

FROM:

KAREN K. CREASON

RE:

Rule 551

Discovery ot Hospital Records

As you know trom our prior conversations, I represent
the Hospital ABsoci~tion, and in that capacity had occasion to
review last year's changes to Rule 55. I am concQrn~d that the
changes made to Rule 55 to allow compelled production of
nonp~rty records by subpoena, unrelated to any trial, hearing or
dQposltion,.would create undesirablQ impaots it appliod ~o
production of hospital records.
Pre-existing Rule SSM allowed hospitals to respond to
record subpoenas without thQ porgonal appear,mco ot: the
custodian only in A specific mannor, .i.....~-'- by .... nding Goaled,
cert1ti~d oopies ot tho record_ ~o tha prosiding otticer ot the
procoeding. It all~wed tho5a soaled records to b. opened only
und~r controlled c1~cum8tanCe&. The· expansion or section F vhich I understand ·~A6 intended to permit A party to compel
product1on or non-H~spitAl nonparty recorda vithout a hearing
or deposition - has created problems tor hospitals because the
changea in that general soction did not clearly exclUde. use ot
that section to obt~in hospital record~. (oespite retention o~
55H concerning h06pltal records, nothing appears to precludo
alternative use ot the new more l1beral provisions or 55~.)
Under the revised s)ot10n F, hospitals would have the burden to
tile t'ormal objecti·:ma with the court in all canos vnez-o they
l:uceive Much 11 subp-:lena ir the substantive phyaician-patient
priv1l"g,u& or .. peci.:Ll rOdoral protactions or cort-ain kind", ot
records have. not be·an waived by patient consent; or jUdicial
process about Which the hospital 16 unlikely to ba inrormod.
The use ot .. aotion :'! to subpoena hospital recordli would thUG
creata three unde.i:::oable ,,!tecto:
(1) it would Ultimately be
rutile tor tho Bubp-,ena1nq party: (2) 1t would increaa.
hospital coata in rlling the objections; and (J) i t would clog
oourt motion docket:••
,.
I bel10vQ the .olution ia throe-part:
(1) to make
ot lSubpoenainq hospital rt'lcorCllilt (2)

5!:H the. ~u111VIl lIl'JanS

01.<281'92

15,42

.

~503

22.1 2480

STOEt. RIVES POX

I41l 003

within 5~ to clearly stato, contrary to provisions of
Section F, that hoapital records cannot b. subpOanhGd for
production without A related trial, haaring ordapoaition to
provide thQ presiding orricer to take charge of tho s:ell.l.. d .
rQcord~; and (J) to clArity tho provisions conoerning the
circu~&tances undar which the aell.l~d records mAY be open.d, in
a way which continue~ to allow hoapit111a to send the aealed
racorda into th.. jUdicial ayst<tlll. in an e conom Lce L way And
a •• uran that they are opened And r"lea•• d by tho jUdicial
rQcipi"nt only under proper circUlIlstanc"a.
I

Concerns.

have enclosed-a dra!t Whisk' I

think addresses thos ..

---'/"

'" t. Cl.-A~
• Cr..... Bon

cc:

Mr. Dan FiQld, Oreqon A&&ociation or Hospitals

.........

--'
7

~

............

..

D.(l) Sdrv1c ••.•••• COp~6B of eAch aubpoena comm.nd~n& produc~1on
of books. pap_ra, docu~.n~. or tang1bl. ~h~n8 • • nd ~n.p6etion
thereof batore trt.l. nor acco~p.oled by command to 4pp •• r At
trial or hearing >r at depoaicioo, if permittod undGr poranroph H
at this rul., shall be •• rved •

F.(Z)
Place of «3amination.
A residant of chi, aCAte vho is noC
a party to tha ac~ion ftay be required by Bubpo«o. to attand an
cxam1n&t1on or co produce bOGko. paper~. doeumonts. Or tangible
thin&.,if permitt.,d under Sectlon H nf thin rula. only io the county
•••• A nonrQsident ot th1_ 6taCQ vho ia not a party to th. ac~1on
may b .. r e q u Lr e d b:· .ubpoeA4 to a t t e nd or to produce books, p e p e r e ,
document:.& or tAns::.bla chinga,
1n t.ha'.c:ounty •••

it

pennirted und.r 1i6ction 11 of

~.only

.

,-

th1.

C".-'

H.(2) Mode of com~llance. Hospital records may be obtsined by
oubpoeno du".stech" .2.llJ..I. aa provid .. d in thi. a e c c t.o n ;
if d Ls c Lo s u r e
of ouch rucord. 111 r •• ~rlctcd by l#~. tha rcqulr~m~nta of ~uch 14v
muftC be

~f..Q'OUif 1n~V

MCt..

be u.od

to obtn1n hot.pitnl

record. only

hear1nr or deioo1t1on and not [or prQ!.l.us;tlou of ("corda
'!!..thoy( parivot Cffnoentfl tht; Abf;~nce of liuch r_onut\l proCccrI11B".
trial,

At

U.(2) Certiflcatil.n in lieu of appearancel
H.(Z)

(0)

except 'a prOVided in .ub.action (1) of thl. aection

H.(Z)(b) rha copy of the

record~

at

prOd"Ct12l]

hearlrg.

of

~O

hoJU~

~hc

recorda

f9Cordft nt, Hought•• not 1,,-¥t1

,

shall

be 3c'C'v(ld on

the

Jlcreon

\lh~~~

than -14 d4Y41 prior to ••u~vlce of

chQ

BUbpoen .. on t n e IIcopital. H £'t'h . copy of the record. ohall r .. m.. in o e e Led a
and ahall be opcn<d only (6) at the tLmo of cial.depo.itlon. or
other he.rin&~~(b} tn AQYOnC8 of the trial pc heartng by any

;~~

~~~~;

.(iii) in other ca6e.

ottic«r or body cond~ccin& th. h.arlng
c u e oUic.!.al place at b u s Ln e e e ,
A copy of W)' oubpoen .. ~lL

Lnvolv~nR A

"At

•

tbr-g-:ltty or ltCUrnc:y ot record., of a

"\'W ~U:I\~'

ctC4

t
~

\

\'0<':1.-1"'\ •
to ,-J

art
in t.he
r .fie
or the.
court fil"o It that. party
8A B ven r., • • coablc vr1ttan
,dvane4t not1Cs: of 1nc.nt to iogpect DC Q. II1lCCifi_f!! time and no
Qb1~ct1on to the subROnna or in_puction h,. hoeo tiled.
R~cord.
"hich e r e not introduced in "vid .. n c e •
cUdcoaiAD

of

K.(Z) d) For purpoac' at chi. Baction..

.shall noc be Bubjcct to

~~Jl~ "the rcquiram.nea at Bub •• ccion (~) at .~ction D. oC thia rul~.

t"

-'---

_

K(2)
II.
It

(e)

Attidavit at cu.todian ot record ••

(2) (!) • . ThCl record. described.
.(2) (g)

CUll

It tha hOlpital haa none

.of "hich the affiant ha.

uc dy ,

• m" y be mad."
11

ill

Personal attttndance of cuetodian "

..
•

.:

.

'.,

...

4(' •• '''-:'' ; ••• ~ ,

~.

\

.
.' '.,'

...
,.-. .

"(l)(a). Tha parsonal attendance of a custodian of
·hoapital racorda and production of original hospttal
record. in ,r~qu1red AC a erial, hoarlng or d8poalt~on if
the .ub~ocna,duGc. t.~u~ con~.1n..
.~uff~,1.~t co.pl~anc&
vlch chi • • ubpo.n~.

H (3) (b)
UDVJ

H.P)

111

~

(c).

Tha statement rovided In H(3)· (a) ohall not b.
uC lluti 1L ...1 rut:ur • ut: ,UC' L U~tI ur" h .. arin

.u~ U~'I~

If more thAn on. aubpoana

• • fitat auch subpoena.

... '

...JOHNSON. CLisTON. LARSON &

BOLIN.

P

C

.... "',

\
.)
,';1'"\1 • • -

ATTORNCYS ANO COVNSEl".OAS AT l.AW

975 OAK STRE£.T. SUIT£: 1050

....RTMUR C. JOHNSON
J ....COG rt. CL.It'"TON. JR.

EUGENE.OAEGON 97401-3176

RtCH ....R O L.. l.... RSON
-' .....Nt: NeL.SON eOL.IN
OON CORSON
DOuGLAS G. SCHAl.L.CR

··- ....,Ct1A£T. ¥PHII.LIPS .'. - '

~: . .c~cou""st:"'·: ..•. ~ ,'.
Al.OCN 8. WOL.FE.. Cl.1

(503) 484 -2434
VAX (503) 484 -Oe02

OC'u:e\ C. JOHNSON"

LL<OAL ' ........c::::f.c.... roo:l
DONNA WII..$ON
MAHQl;:L Sf(II.I.M ..... N

I..UCIC t<f~uCCER.I'4N.MN. I'NP

March 16, 1992

To"""L .... ::.::..sr ......r::::

Oregon Association of Hospitals
Bldg. 2, Suite 100
4000 Kruse Way Place
Lake Oswego, OR 97035
Gentlemen:
Hospitals, clinics, and individual physicians in the
state of Oregon are regularly required to incur expense and
inconvenience because of the present practices of obtaining
medical records for purposes of litigation. A simple change in
the oregon Rules of civil Procedure could significantly reduce
that workload.
Whether the claim has resulted from a motor vehicle
collision, a defective product, or professional negligence, the
parties require accurate and complete copies of the medical
records.
.
At the present time it is common for plaintiff's counsel
to obtain some or all of the medical records before an action is
filed. Once the suit is filed, each defendant normally seeks,
through a SUbpoena duces tecum, to obtain another complete
record. Then at or prior to trial another SUbpoena will usually
be issued requiring the medical provider to deliver a third set
of records for the trial. In some cases I've seen, the medical
provider has been required to produce the same set of records as
many as 7 times.
To reduce the inconvenience and expense imposed upon the
medical providers, I have for many years urged opposing counsel
to cooperate and to obtain the records only one time. The
procedure is to subpoena one set of the records early on and have
that copy delivered in a sealed envelope, in response to the
subpoena, to a certified court reporter. The court reporter
then makes true copies for each of the litigants and retains the
original copy furnished by the medical provider, in a sealed
envelope for trial. Not only does this practice obviate repeated
inconvenience and expense to the medical provider, it is also
more convenient and less expensive for the litigants.
I have been frustrated however, in that I find that only
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occasionally will opposing counsel agree to such a procedure.
Rather, each attorney tends to want to seek his or her own set of
records ..
I am proposing to the Council on Court Procedure that
the Oregon Rules of civil Procedure be amended specifically
providing for such a procedure. Once an action is filed, any of
the litigants has a right to subpoena a copy of the records.
But
the subpoena would require that the set of records provided by
the medical provider, in response to the subpoena, not simply be
sent to the office of the attorney issuing the subpoena, but
rather, go to a court reporter. The reporter would make a record
of having received the medical records in a sealed envelope and
duly provide a true copy thereof to each litigant entitled to a
copy. The reporter would then preserve the original set of
records in a sealed envelope to be used as the trial exhibit.

While I have on some occasions persuaded opposing
counsel.to follow this procedure, and it has worked without a
hitch, and with savings to all involved,
I continue to be
frustrated that many counsel are unwilling to so cooperate.
I
am troubled about the additional expense, the waste of paper, and
waste of time that results.
Our office will be presenting a proposal to the council
on Court Procedure that promulgates amendments to the Oregon
Rules of Civil Procedure and we suggest that your respective
organizations consider the proposal and lend support.
If you or representatives of your respective
organizations have any interest in discussing the matter or
helping to refine the proposal, I would be pleased to hear from
you.
Sincerely,

_f?!J1--I/)----4-t~2

ACJ/ng
cc: Jan Baisch
Jeff Foote

~urti.

____

Jo

Larry Wobbrock
Charlie Williamson
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March 20, 1992

Arthur C. Johnson
975 Oak St Ste 1050
Eugene OR 97401-3176
Dear Mr. johnson:
I have reviewed your 3/16/92 letter in which you purpose to modify the Oregon Rules
of Civil Procedure to delineate a new process by which medical records will be
distributed to litigants once an action is filed.
In a review with our Medical Records department we feel that your proposal has merit
and would like to suggest that you also include patient billing information as this also
seems to be a high demand item at the time litigation is initiated.
If we can be of any assistance please contact me at 686-7243.

Sincerely,

::I«J/r-L-d //I_~u.£ljN

,/

~

James M. Lemieux
Director, Risk Management
rb

Operated in the community interest by the Sisters of St. Joseph of Peace
Health and Hospital Services
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March 25, 1992

Kent Ballentine
oregon Association of Hospitals
4000 Kruse Way Place
Lake Oswego, OR 97035
Dear Kent:
Thank you for your phone call in response to my letter
of March 16. I also received a response from James M. Lemieux of
Sacred Heart General Hospital. Mr. Lemieux agreed with the
general idea contained in my proposal and suggested that it be
broadened to include patient billing information.
Michael Phillips of our office is a member of the
Council on Court Procedure. He advises that a proposal
accomplishing at least part of this proposal will be before the
Council on Court Procedure at its meeting to be held in Eugene,
Saturday, April II, at 9:30 a.m. The meeting will be held at the
University of oregon Law School.
Meetings of the Council are open to the public and I
would suggest that you or representatives of the Oregon
Association of Hospitals, as well as others interested in such a
reform, be present to express their views.
If you want any specific information concerning the
pending proposal or the procedures that will be followed by the
Council at its meeting on April II, you may wish to contact the
chair of the Council, Henry Kantor, 226-3232. We have asked that
this matter also be put on the May agenda for the Council as that
meeting will be held in Portland, and may be more convenient.
You can also contact Mr. Phillips of our office.
I'm sure either
would be willing to confer with you and share such information.
Sincerely,

Arthur C. Johnson
ACJ/ng
cc: Mel Pyne, McKenzie-Willamette Hospital
James M. Lemieux, Sacred Heart General Hospital
Henry Kantor
Jan Baisch
Jeff Foote

4000 Kruse Way Place
nIdg. 2. Suite 100

Lake Oswego. Oregon 97035
503-636-2204

Oregon
Association of
Hospitals

April 13, 1992

Mr. Arthur C. Johnson
Johnson Clifton Larson & Bolin, P.C.
975 Oak St., Suite 1050
Eugene, OR 97401·3176
Dear Mr. Johnson:
Since your letter of March 16, 1992 and our subsequent phone conversation, I have
gathered information and opinion on the procedures for obtaining medical records. The
issue is complex, and your proposed solution leaves a number of questions unresolved.
These include:
The manner in which the records of litigants receiving ongoing treatment would be
forwarded to the court; and,
A procedure for protecting records which contain information that is not pertinent to
the case at issue, and is protected from release by state or federal law. If the
hospital does not control access to the record, it cannot fulfill its legal responsibility
to limit release of the record to authorized parties.
In addition to these specific questions raised by your proposal, a number of related
issues have been raised by others who work with these record requests on a regular
basis. I believe it would be appropriate to consider all of these issues concurrently with
any effort to modify ORC? 44 and/or 55. Rather than asking the Council on Court
Procedures to consider individual proposals in a vacuum, I recommend that the Council
sponsor a mUltidisciplinary task force to undertake a comprehensive review of the rules
governing the subpoenaing of medical records. Such a group might include attorney's
from the plaintiffs and defense bar, along with representatives from the Oregon Medical
Records Association, the Oregon Medical Association, and the Oregon Association of
Hospitals. I hope you will join me in urging the Council on Court Procedures to
consider sponsoring such an effort.

'.

""

.

Thank you again for the opportunity to respond to your proposal. I look forward to
working with you on this issue.

~ut¥::r~__......

G. Kent Ballantyne
Senior Vice President

c: Mel Pyne, McKenzie-Willamette Hospital
James M. Lemieux, Sacred Heart General Hospital
Henry Kantor
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April 23, 1992

JAN DRURY

OFFICE M....HAGER

644 NOATH A. STREeT

M"'NVI~
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fAX: 15031 '147'3,367

~

.....

O. 5 ..... 0(:.. s

"'''~''1$o7l'.

PHONE: 15031 7""-3354

Mr. Henry Kantor
Pozzi, Wilson, et al
1400 Standard Plaza
1100 SW 6th AVenue
Portland, OR 97204
Dear Henry:
I have received several letters concerning proposals to
modify the procedure for subpnenaing hospital records. The
issue ~as originally brought up when Karen Creason raised the
issue of whether the modified SUbpoena procedure under ORCP 55H
was the exclusive procedure under which hospital records could
be subpoenaed. That was followed up by a letter from Art
Johnson suggesting an alternative to the 55H procedure.
It is
also my understanding that the Council on Court Procedures as
well as the Procedure and Practice Committee of the state Bar
are looking into this matter.
I received a copy of G. Kent Ballantynes letter addressed
to Art Johnson dated April 13, 1992 suggesting that before any
changes are made a mUltidisciplinary task force be put together
to stUdy the issues surrounding the SUbpoenaing of the hospital
records. Quite candidly my experience has been that trial
lawyers engaged in personal injury litigation either on behalf
of the plaintiff or defendant are generally unappreciative and
do not understand the problems that hospitals have in
disclosing their records. There are constraints under both
state and federal law as well as the risk of litigation by
patients for inappropriate d.isclosure of hospital "records.
Given those facts I would hate to see any changes made without
an opportunity for the oregon Association of Hospitals, the
Oregon Medical Records Association, the oregon Medical
Association and the Oregon Society of Hospital Attorneys
participating in that process. As a result I believe Mr.
Ballantynes suggestion is a good one and should be considered.

lfe

Mr. Henry Kantor
April 23, J.992
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Please call if you have any questions.
Very truly yours,
THORP, DENNETT, PURDY
GOLDEN & JE~,TT, P.C.

Laurence E. Thorp
LET/cam
cc: Dan Fields
Karen Creason
Mel Pyne
Kurt Hansen
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meeting schedule is attacged to these minutes.
The Chair said that he had received additional letters
pertaining to class actions and that they would be distributed to
the council prior to the next meeting.
Agenda Item No.6: SUbpoenas without trial or deposition
and hospital records ·(Executive Director's 3-J.2..,.92 memorandum
(attached to these minutes) and letters from Art Johnson, James
Lemieux, Kent Ballantyne, and Larry Thorp -- letters attached to
agenda for this meeting). The Chair asked the members for their
thoughts about the suggestion that the Oregon Association of
Hospitals, the Oregon Medical Association, and the Oregon society
of Hospitals be given more of an opportunity to comment on the
proposed rules and perhaps participate in a task force to discuss
the issue of sUbpoenaing hospital records.
The Chair said his
concern was that it was someWhat unlikely that it could be
finished in time to included as a rule amendment by August.
Bruce Hamlin suggested that the Council consider the
Executive Director's 3-12-92 memorandum. Mike Phillips felt that
the March 12th memorandum accomplished what was needed, i.e. it
made sure that hospital sUbpoenas come into the system in a way
that all parties can use them, and that the memorandum also
solved Karen Creason's concerns. Mike Phillips made a motion,
seconded by Judge Liepe, that the Council adopt ~he proposals
made in the 3-12-92 memorandum.
Ron Marceau stated that Dennis Hubel, who is the liaison
from the Bar's Procedure & Practice Committee to the Council,
would be attending the Council's meeting directly and might have
some thoughts on the sUbject. The Chair suggested that this
matter be deferred until later in the meeting.
Agenda Item No.7:
Oaths for deposition by telephone
(Bruce Hamlin and Mike Phillips). Bruce Hamlin had distributed
proposed amendments to Rules 38, 39, and 46 prior to the meetinq
(they are also attached to these minutes).
Bruce Hamlin stated
that he and Mike Phillips had tried to incorporate suggestions
made by the Council members at the February 8th meeting; they
wanted to make it clear that an oath could be given during a
telephone deposition over the telephone whether the deponent was
located within this state or outside this state (that was
designed to clear up any ambiguity with ORS 44.320).
nruce
Hamlin explained the proposed amendments to Rules 38, 39, and 46
(see attached).
The Chair asked how the language proposed to be added to
Rule 39 C(7) concerning "testimony ..• taken by telephone other
than pursuant to court order or stipulation made part of the
record, .•. " would bear upon either an oral stipUlation at the
deposition or a written stipUlation, such as a l~tter between
4
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TO:

MEMBERS, COUNCIL ON COURT PROCEDURES

FROM:

Fred Merrill, EXecutive Director

RE:

Agenda Item No. 5 - March 1., 1992 meeting

Ale. «t: ;0-4 C.,-E

I have consulted with Karen Creason and Larry Thorp
regarding amendments to ORCP 55 H to solve the problem of the
relationship between hospital records and a sUbpoena duces tecum
without a deposition, hearing, or trial. We suggested the
following changes to ORCP 55 H would solve the problem and would
be consistent with the Council's intent in making the amendments
last biennium.
DELETED LANGUAGE IS BRACKETED; NEW LANGUAGE IS UNDl::RLINED AND IN
BOLDFACE.
SUBPOENA
RULE 55

*
H.

* * *
Hospital records.

* * * *
H.(2) Mode of compliance. Hospital records may be obtained
by sUbpoena duces tecum as provided in this section; if
disclosure of such records is restricted by law, the requirements
of such law must be met.
H.(2)(a) Except as provided in subsection (4) of this
section, when a sUbpoena duces tecum is served upon a custodian
of hospital records in an action in which the hospital is not a
party, and the sUbpoena requires the production of all or part of
the records of the hospital relating to the care or treatment of
a patient at the hospital, it is sUfficient compliance therewith
if a custodian delivers by mail or otherwise a true and correct
copy of all the records described in the subpoena within five
days after receipt thereof. Delivery shall be accompanied by the
affidavit described in SUbsection (3) of this section. The copy
may be photographic or microphotographic reproduction.
H.(2)(b) The copy of the records shall be separately
enclosed in a sealed envelope or wrapper on which the title and
number of the action, name of the witness, and the date of the
SUbpoena are clearly inscribed. The sealed envelope or wrapper
shall be enclosed in an outer envelope or wrapper and sealed.
The outer envelope or wrapper shall be addressed as follows:
(i)

,

.

if the s~poena directs attendance in court, to the c~erk of the
court, or to the judge thereof if there is no c~erk; (iil if the
subpoena directs attendance at a deposition or other hearing, to
the officer administering the oath .for the deposition, at the
place designated in the SUbpoena for the taking of the deposition
or at the officer's p~ace of business; (iiil in other cases
involving a hearing, to the officer or body conducting the
hearing at the official place of business[; (iv) if no hearing is~ ~7l:
schedu~ed, to the attorney or party issuing the SUbpoena].
If
~c~C1T
the SUbpoena directs delivery of the records in accordance with
this SUbparagraph, then a copy of the subpoena shall be served on
the injured party not ~ess than 14 days prior to service of the
subpoena on the hospital.

* * * *
H.(4) Limitation of use of subpoena to produce hospital
records without co~and for appearance; [P]personal attendance of
custodian of records may be required.
H.(41(al Hospital records may not be subject to a subpoena
commanding production of such records other than in connection
with a deposition, hearing, or trial.
H.(4)[(a)]1Ql The personal attendance of a custodian of
hospital records and the production of original hospital records
is reqUired if the SUbpoena duces tecum contains the following
statement:
The personal attendance of a custodian of hospital records
and the production of original records is required by this
subpoena. The procedure authorized pursuant to Oregon Rule of
civil Procedure 55 H.(2) shall not be deemed sufficient
comp~iance with this subpoena.
H.(4)[(b)]~ If more than one SUbpoena duces tecum is
served on a custodian of hospital records and persona~ attendance
is reqUired under each pursuant to paragraph (a) of this
SUbsection, the custodian sha~l be deemed to be the witness of
the party serving the first such SUbpoena.

* .. .. ..
FRM:gh

COUNCI~

ON COURT PROCEDURES

Minutes of Meeting of June 13, 1992
City countil Chambers, civil Center
1155 East Main Street
Ashland, oregon
Present:

William D. cramer, Sr.
Lafayette G. Harter
Henry Kantor

Winfrid K.F. Liepe
Ronald L. Marceau
Michael V. Phillips

Excused:

Richard C. Bemis
Susan G. Bischoff
Susan P. Graber
Bruce C. Hamlin
John E. Hart
Maury Holland

Richard T. KrOpP
Charles A. Sams
William C. Snouffer
Janice M. Stewart
Elizabeth Welch

Absent:

Richard Barron
Paul De Muniz
Lee Johnson

Bernard ,Jolles
John V. Kelly
Robert B. McConville

(Also present were: Attorney Dennis Hubel; Gilma J. Henthorne,
Executive Assistant.)

The meeting was called to order by Chair Henry Kantor at
9:45 a.m.
Agenda Item No.1: Approval of minutes of meeting held Kay
9, 1992. It was pointed out that JUdge Welch should be listed as
present at the May 9 meeting.
Since a quorum was not present at
this meeting, action was deferred concerning this agenda item
until the next meeting.
Agenda Item No.3: Subpoenas without trial or deposition
and hospital records (3-12-92 memorandum attached to agenda)
(Chair). Attorney Dennis HUbel said that members of the oregon
State Bar Procedure & Practice Committee were concerned because
both the plaintiffs' bar and defense bar as part of the committee
believed that the proposed amendments to ORCP 55 H contained in
the 3-12-92 m~norandum would create problems. One of the
committee's fears was that a deposition would actually have to be
1

.zl

scheduled in order to obtain records. The Chair stated that he
would prepare a memo regarding the status of this item and
present it to the council for its consideration at the next
meeting.
Agenda Item No.2: Report on EXecutive Director search
(Chair). The Chair reported his progress in connection with the
search for an Executive Director. He said that he had received
an inquiry from a potential applicant who wished further
information. The Chair also stated that he had made calls to the
deans of the various law schools informing them of the vacancy.
The Chair expressed appreciation for suggestions received from
Council members.
Agenda Item No.4: Interim report of class action
subcommittee (Mike Phillips). Mike Phillips reported that Maury
Holland had written an excellent memo outlining both the 1980
actions of the Council and the legislative response to that, as
well as comparisons with the present proposals. He stated that
the intention in terms of reporting at this meeting was to
identify those areas Which the sUbcommittee felt were sUbstantive
and not procedural. He said that the only one about Which the
subcommittee had concurrence is the prOVision that would provide
that attorney fees could be awarded in class action suits only as
a sanction. He said that the subcommittee planned to meet later
this month and would report back at the August 1 meeting.
Agenda Item No.5: secrecy in personal injury actions
Rule 36 C(2) (Chair). The Chair stated he would place this
matter on the agenda for the August 1 meeting.
Agenda Item No.6: Alternate jury proposal (Judge Barron).
It was suggested that this matter be placed on the agenda for a
subsequent meeting.
The meeting was adjourned at 10:51 a.m.

Minutes SUbmitted by
Gilma J. Henthorne
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actions, and agreed that these proposals came from a relatively
narrow group of plaintiffs' lawyers.
The Chair then asked if any speakers wished to make comments
in the form of rebuttal.

Mr. Phil Goldsmith spoke in rebuttal to some of the
arguments. He took exception to Mr. Wight's contention that
Eisen established individual notice as a due process requirement,
and reiterated the point that procedural rules ought not attempt
to codify evolving due process requirements.
In response to Mr.
Caswell, he stated there is already very broad trial court
discretion in all class actions except those aggregating
individual damage claims. He stated that the reason few class
actions fail because of notice costs is because of the preselection on the part of attorneys. He repeated that, in his
experience, in cases where individualized notice had been
provided, few if any class members either opted out or
intervened. In response to Win Liepe's question whether thp
importance of notice increases as the size of individual claims
increases, Mr. Goldsmith replied in the affirmative and expressed
tentative agreement that it might theoretically be possible to
trigger a mandatory notice requirement by reference to some
minimum average recovery, although he was not at the moment
prepared to suggest how some such feature might be practically
implemented.
various Council members were then given an opportunity to
ask questions of the speakers and discussion followed.
Maury Holland stated that a practical problem involved the
time element, i.e., the August 21 deadline for transmittal of any
proposed ORCP amendments to the Publications Section of the
Oregon J'udicial Department for punl.Lcat.Lon in the Advance Sheets.
He said the class action matter would involve a lot of debate,
discussion, and heavy-duty analysis. Janice Stewart suggested
that a notice setting forth the recommendations of the
Subcommittee on Class Actions, both majority and minority
reports, be prepared for publication to allow for additional
comments from the pUblic. A discussion followed regarding
publication requirements, but a final decision was deferred until
later in the meeting.
Agenda Item No.3:

Subpoenas without trial or deposition
(Attached to these minutes is a copy of a
letter dated July 30, 1992 from Dennis J. Hubel regarding
amendment to Rule 55 H.) The Chair stated that Karen Creason,
Portland attorney, had made a proposal to amend Rule 55 H (to
solve the relationship between hospital records and a sUbpoena
duces tecum without a deposition, hearing, or trial), and the
late Fred Merrill had prepared a memo dated March 12, 1992, which
suggested a proposal to address Ms. Creason's concerns. The

and hospital records.
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Chair said that the issue ..which the Council now needs to address
is whether it is going to try to solve the problem which was
first identified by Ms. Creason or take up a broader range of
problems during a later biennium. Mike Phillips said that Ms.
Creason's most recent letter indicated that hospitals have
records which they believe they cannot provide in response to a
sUbpoena and are making a choice not to provide them, but sign
affidavits saying all the records are being provided.
John Hart made a motion, seconded by Susan Graber, that a
task force be appointed to take a broader-scale, comprehensive
look at the problem with Rule 55 and to submit a report to the
Council for its consideration during the next biennium. The
motion passed unanimously.
Agenda Item No.4: Oaths for deposition by telephone
(Acting Executive Director).
Referring to the packet of
materials entitled TENTATIVELY ADOPTED ORCP AMENDMENTS (attach~d
to the original of these minutes, copies having been mailed to
Council members previously), Maury Holland pointed out that the
Council had not dealt with the last sentence of Rule 46 A.(l)
(page 20 of the packet):
"An application for an order to a
deponent who is not a party shall be made to a jUdge of a circuit
or district court in the county where the deposition is being
taken."
Bruce Hamlin stated that the last sentence had been
inadvertently omitted from his original proposal and that he had
now prepared an amendment to that sentence which had been
distributed prior to the commencement of the meeting. Discussion
followed concerning the wording of that sentence. It was decided
that Hamlin would rework the sentence and present it to the
Council for its consideration later in the meeting.
Agenda Item No.5:
Exclusion of witnesses at depositions
(Janice stewart) (see page 4 of packet entitled TENTATIVELY
ADOPTED ORCP AMENDMENTS). Janice Stewart stated that at the
Council's February 8, 1992 meeting, the Council had voted to add
the following as the second sentence of 39 0.:
"At the request
of a party or a witness, the court may order persons excluded
from the deposition." She said that she had voted against the
change because it did not accomplish what she had hoped to
accomplish (it had been reported that the late Fred Merrill held
the same opinion). She stated that she had wanted to make sure
that the court has authority to exclude people from depositions
for reasons other than just for protective orders. She said her
preference is to list those people who can attend a deposition
and if you want other people there, one would need a court order.
Bruce Hamlin said the Council rejected that idea because of the
difficulty in determining who fits within that list because of
the variety of types of cases. Dick Kropp proposed the following
change:
" ... the court may order persons other than partie~
8
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July 30, 1992

VIA FACSIMILE ANP REGULAR MAIL
Mr. Henry Kantor
Chair, Council on Court Procedures
Attorney at Law
14th Floor Standard Plaza
1100 S W Sixth Avenue
Portland OR
97204

Re:

Council on court Procedures 6-13 Meeting

Dear Mr. Kantor:
You asked for the input of the OSB Committee on Procedure
Practice to the council on two topics at the Ashland meeting.
Those topics were:

&

1.

The issues with ORCP 55 regarding production of
hospital records and other records which the
Procedure & Practice Committee felt nllould be
addressed in any review of ORCP 55 by thE! council.
In addition, J: believe you inquired whether the
Procedure & Practice committee favored piecelIleal
revisions of portions of ORCP 55, or preferred that
the entire rule be considered tor changes with
respect to any and all issues at one time.

2.

Secrecy in personal injury actions - Rule 36 C(2) and
and Justice Graber's proposal.
Neither J: nor our
Conmittee have a copy of Justice Graber's proposal.

I'll start with ORCP 55. Our Committee is unanimous in its beliet
thl'lt the rule should not be reviewed and revised piccelUeal.
Rather, our concern is that the Rule, to the greatest extent
practical, be viewed as a whole and that all records be treated and
governed by the same procedures. As it stands now, 1:here are some
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differences, apparently slight on the surface, but probably
significant in practice, in how one obtains hospital records versus
any other records with this rule.
Issues that our Committee would like to see addressed upon the
Council'a considaro.tion ot Rulo 55 inclUde, at a lllinimUlll, tho
following:
1.

Avoid making hospital records more difficult to obtain
either for parties to litigation or, Inore difticult to
produce, tor the hospital's records custodians.
While
no formal position has been taken by the committee, there
has certainly been sentiment expressed that, au it standa
now, that a deposition should not required to obtain
hospital records, and actual appearance by the records
custodian and/or attorneys enou.Ld not be requirod and
that the scope ot: the records available for discovery
should not be changed.

2.

The council shOUld address whether other records shOUld
also be made available without a requirad appearance by
the records custodian, without a required deposition
and via a mail in procedure as with hospital records,
with the same notice and opportunity to object as
currently provided in ORCP 55, both for non-hospital.
records and for hospital records.

3•

The Committee is in general agreeJllent with the concepts
expressed by Art Johnson that it would be desirable to
develop a procedure that would require hospital records
to be produced only once in litigation (with an
appropriate opportunity to require subsequently q6nerated
hospital records to be produced as well) with an
obligation on the party obtaining them to make thelO'
available to other parties in the case for a reasonable
charge (probably the normal copy cost charge plus a
reasonable share of the expense at getting the records
in the first instance).

4.

An

issue Which mayor Inay not be appropriate for
consideration by the Council, bUt is certainl.y faced by
practitioners is the cost charged by records custodians
for hospital records and, in some instances, other
records as well. Some facilities provide the records tor
the auhpoena tee only. Others supply the records tor a
subpoena fee and reasonable [something less than $.50 per
page] copy costs. Others charge a rather arbitrary fee
for the production ot the records in addition to whatever
is supplied as 0. SUbpoena fee.
SOllle clarification in
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this as to what the charges can and/or should be made
would be helprul to all.
S.

Lastly, the most recent discussion by the Committee
suggests that perhaps some or the issues raised to date
by Art Johnson and others can be simplified if we
consider the produce-ability ot the records versus the
admissibility of the records in evidence.

Our committee is anxious to work with the Council on any and all
of these Rule 55 issues in the future, but we agree with Karen
Creason's most recent correspondence of June 8, 1992, in which she
suggests that all of these issues be considered simUltaneously and
after the next Legiulative session by the council, with an
opportunity for input by all concerned parties.
with respect to confidentiality, as indicated above, the committee
does not have a copy of and has not, therefore, had an opportunity
to review Justice Graber's proposal.
However, the topic of
confidentiality and/or secrecy in personal injury actions has been
discussed both with respeot to protective orders for materi..l ..
obtained in discovery in such actions and secrecy/confidentiality
of settlement agreements. There is no agreement on our COlllll1ittee
with respect to either topic.
There are strong feelings on both
sides of each issue that seem to be split along "party lines"
between plaintiff's trial lawyers and defense trial lawyers. It's
the committee'S feeling that this needs to be studied in more
detail and that no action shOUld be taken until that occurs.
v e ~ yours,

DENNXSJ~~

DJH:sb
CC:

R-98%

Karen Creason
Stephen Thompson
Maurice J. Holland
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February 1, 1993

Mr. Henry Kantor
KANTOR & SACKS
1100 Standard Plaza
1100 S.W. Sixth Avenue
Portland, OR 97204
Re:

KANTOR AND SACKS

Council on Court Procedures: Revisions to ORCP 55

Dear Mr. Kantor:
I am writing with regard to ORCP 55 which relates to subpoenas for records. I
have three changes to suggest First, that subpoenas for books, papers, or documents,
not accompanied by a demand to appear at trial or hearing, or at deposition, be allowed
to be served by regular mail (i.e., revise ORCP 55D(3)(d». Realistically, most such
subpoenas are served by regular mail because this is the most efficienf process.
Otherwise, in a case requiring several subpoenas, the service fees can become
astronomical. This is especially true if the person with the documents is out of town.
It is also consistent with ORCP 55H(2)(d), which allows the service of subpoenas to
hospitals by first-class mail.
Second, the time periods for giving notice to the injured party of the subpoena
and for actually requiring production of the documents, should be the same for nonhospital records as for hospital records. I suggest 10 days' notice to the parties and 10
days for the responding party to produce the documents (unless the responding party
is subpoenaed to court with the documents, in which case the subpoena should simply
be served before the person is required to appear). Please compare the last two
sentences of Section D(l), with the last sentence of Section H (2)(b) and the second to the
last sentence in Section H (2)(a).

o~ctr.:

Mr. Henry Kantor
February 1, 1993
Page 2

I think ten days' notice to the other party is sufficient because if the notice is
mailed, it must be mailed 13 days before the subpoena is served. Thus, unless the mail
is particularly slow, the other party will generally have 11 to 12 days' notice of the
subpoena in any case. This should be plenty of time to file an objection.

Third, it should be made clear that certain sections of ORCP 55 do not apply to
Section H, which deals with hospital records. For example, Section D does not apply.
This would at least eliminate some confusion.
If you have any questions in this regard, please feel free to call me.

Very truly yours,

~1)?~
Helle Rode

HR:mlw
1HR\DCA9-9.W40)

Rule 54
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and disbursements against plaintiff in the action previously dismissed
lIS it may' deem proper and may stay the proceedings in the action until
the plaintiff has complied with the order.
E. Compromise; Effect of Acceptance or Rejection. Except as
provided in ORB 17.065 through 17.065. the party against whom a claim
is asserted may, at any time up to 10 days prior to trial, serve upon the
party asserting the claim an offer to allow judgment to be given against
the party making the offer for the sum. or the -propert:Y. or to the effect
therein specified. If the party asserting the claim accepts the offer. the
party asserting the claim or such party's attorney shall endorse such
acceptance thereon, and me the same with the clerk before trial, and
within three days from the time it was served upon such party assertiug the claim; and thereupon judgment shall be given accordingly, as a
stipulated judgment. Unless agreed upon otherwise by the parties,
costs, disbursements, and attorney fees shell be entered in addition as
part of such judgment as provided in Rule 68. If the offer. is not
accepted and filed within the time prescribed, it shall be deemed
wjthdra~·and shall not be.given in evidence on the trial.; and if the
party asserting the.claim fails to obtain a more favcrable judgment, the
party asserting the claim shall not recover costs, disbursements, and
attorney fees incurred after the date of the offer. but the party against
whom the claim was asserted shall recover of the party asserting the
claim costS and disbursements from the time of the service of the offer.
{Amended elTe<:tive January I, 1982; January 1, 19lW; January 1, 1986.J

.,

RULE 55. SUBPOENA S
A. Defmed; Form. A subpoena is a writ or order directed to a
person and may require the attendance of such persen at a particular
time and place to testify as a witness on behalf of a particular party
therein mentioned or may require such persen to produce books,
papers; documents. or taugible thiugs and permit inspection thereof at
a .particuiar time and place. A subpoena requiring attendance to
testify as a witness requires that the witness remajn until the testimony is Closed unless sooner discharged, but at the end of each day's
attendance a witness may demand of the party, or the party's attorney,
the paynumt of Jegnl witness fees for the next following day and if not
then paid, the witness is not obliged to remain longer in attendance.
Every subpoena shall state the name of the court and the title of the

actioo.

l

.

B: For Production of Books, Papers, Documents, or Tangible
ThIngs and to Permit Inspection. A subpoena may command the
person to whom it is directed to produce and permit inspection and
copyiug of designated books, papers, documents, or tangible thiugs in
the possession, custody or control of that person at the time and place
specified therein. A command to produce books, papers, documents or
78
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Rule 65

tangxDle things and permit inspection thereof roay be joined with a
command to appear at trial or hearing or at deposition or, before trial,
.may be issued separately. A person commanded to produce and permit
inspection and cOpying of designated books, papers, doewnentS, or
tangible things but not commanded to also appear for. deposition,
hearing or trial may, within 14 days after service of. the lIUbpoena or
before the time specified for compliance if such time is less than 14
days after Service, serve upon the party or attorney d~ted in the
subpoena written objection to inspection or copying of any or all of the
designated materials. If objection is made, the party serving the
subpoena shall not be entitled to inspect and copy the inaterialii except
pursuant to 'an order of the court in whose name 'the subpoena was
issued.. If objection has been made, the party serVing the sUbpOena
may, upon notice to the person commanded to produce, move for 1m
order at any time to compel production. In any case, where a subpoena
commands production of books, papers, documents or tangible tliings
the court, upon motion made promptly and in any event at or before
the time specified in the subpoena for compliance therewith, may (1)
quash or modify the subpoena if it is unreasonable and oppressive ot (2)
condition denial of the motion upon the advancement by the person in
whOse behalf the subpoena is issued of the reasoneble cost of producing
the books, papers, documents, or tangible things.··
. .'
C. Issuance.

C(1) By Whom Issued. A subpoena is issued as follows; (a) to
require attendance before a court, or at the trial of an issue therein, or
upon the taking of a deposition in an action pending therein or, if
separate from a subpoena commanding the attendance of a person, to ';)~f'.
produce books, papers, documents or tangible things and to perDtit~ .: ' j
inspection thereof: (i) it may be issued in blank by the clerk of the l; r- ;
court in which the action is pending, or if there is no clerk, then by a
.(,
judge or justice of such court; or (ii) it may be issued by an attorney of
record of the party to the action in whose behalf the witness is required
to appear,subscribed by the signature of such attorney; (b) to require
attendance before any person authorized to take the testimony .of a
witness in this state under Rule 38C, or before any officer empowered
by the laws of the United States to take testimony, it may be issued by
the clerk of a circuit or district court in the county in which the witness
is to be examined; (c) to require attendance out of court in cases not
provided for in paragraph (a) of this subsection, before a judge, justice,
or other ofitcer authorized to administer oaths or take testimony in any
matter under the laws of this state, it may be issued by the judge,
justice, or other officer before whom the attendance is required.
C(2) By Clerk in Blank. Upon request of a party or attorney, any
subpoena issued by a clerk of court shall be issued in blank and
delivered to the party or attorney requesting it, who shall fill it in
before service.
79
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D. Service; Service on Law Enforcement Agency; Service by
Mail; Proof of Service.
DCl) Seroice. Except as provided in subsection (2) of this section, a
subpoena may be served by the party or any other person 18 years of

I

age or older. The service shall be made by delivering a copy to the
witness personally and giving or offering to the witness at the same
time the fees to which the witness is entitled for travel to and from the
place demgnated "and for one day's attendance. The service must be
made "so as to allow the witness a reasonable time for preparation and
travel to the place of attendance. A subpoena for taking of a deposition. served upon an organization as provided in Rule 390(6), shall be
served in the same manner as provided for service of summons in Rule
7D(3)(bXi), D(3Xd). D(3Xe). or D(3Xf). Copies of each subpoena commanding production. of books, papers, documents or tangible things and
inspection thereof before trial. not accompanied by command to appear
at trial or hearing or at deposition, shall be served on each party at
least seven days before the subpoena is served on the person required to
p~~d. permit inspection. unless the court orders a shorter period.
In addition, a subpoena shall not require production less than 14 daY]!
from" the date of service upon the person required to produce and
permit inspection. uuless the court orders a shorter period.
D(2) Service on Law Enforcement Agency.
D(2Xa) Every law enforcement agency shall designate individual or-indiViduals upon whom service of subpoena may be made. At
least one of the designated individuals shall be available during
normal business hours. In the absence of the designated individuals. service of subpoena pursuant to paragraph (b) of this subsection
may be made upon the off"u:er in charge of the law enforcement
agency.
D(2)(b) If a peace officer's attendance at trial is required as a
result of employment as a peace officer. a subpoena may be served
on such officer by delivering a copy personally to the offlcer or to
one of the individuals designated by the agency which employs the
off"u:er not later than 10 days prior to the date attendance is
sought. A subpoena may be served in this manner only if the
officer is currently employed as a peace officer and is present
within the state at the time of service.
D(2Xc) When a subpoena has been served as provided in paragraph (b) of this subsection, the law enforcement agency shall make
- a good faith effort to give actual notice to the officer whose
attendance is sought of the date, time, and location of the court
appearance. If the officer cannot be notified. the law enforcement
agency shall promptly notify the court and a postponement or
continuance may be granted to allow the officer to be personally
served.
80
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1>(2Xd) As used in this subsection, "law enforcement agency"
means the Oregon State Police, a county sheriff's department, or a
municipal police department.
1>(3) Servi« by Mail. Under the following circumstances, semce
of a subpoena to a witness by mail shall be of the ssme legal. force and
efl'ect as personal serrice otherwise authori%.ed by this section:
1)(3Xa) The attorney certifies in connection with or upon the
return of serrioe that the attorney, or the attorney's agent, has had
personal or telephone contact with the witness, and the witness
indicated a williilgness to appear at trial if subpoenaed;
1)(3)(b) The attorney, or the attorney's agent, made arrangements for payment to the witness of fees and mileage satisfactory
to the witness; and
1)(3Xc) The subpoena was mailed to the witness more than 10
days before trial by certified mail or some other designation of mail
that provides a receipt for the mail signed by the -niclpient, and the
attorney received a return receipt signed by the witness more than
three days prior to. trial. •
1)(3Xd) Service of subpoena by mail may not be used for a
subpoena commanding production of books, papers: documents, or
tangible things, not accompanied by a command to appear at trial
or hearing or at deposition.
1)(4) Proof ofService. Proof of service of a subpoena is made in the
same manner as proof of service of a summons.
E. Subpoena for Hearing or Trial; Prisoners. If the witness is
confined in a prison or jail in this state, a subpoena may be served on
such person only upon leave of court, and attendance of the witness
may be compelled only upon such terms as the court prescribes. The
court may order temporary removal and production of the prisoner for
the purpose of giving testimony or may order that testimony only be
taken upon deposition at the place of conf'mement. The subpoena and
court order shall be served upon the custodian of the prisoner.
. F. Subpoena for Taking Depositions or Requiring Production of Books, Papers, Documents. or Taugible Tb1ngli; Place of
Production and Examination.
Fel) Subpoena for Taking Deposition. Proof of semce Qf a notice
to take a deposition as provided in Rules 39C and 4OA, or of notice of
subpoena to command production of books, papers, documents. or
tangible things before trial as provided in subsection 1)(1)of this rule or
a certificate that such notice will be served if the subpoena can be
served, constitutes a sufficient authorization for the issuance by a clerk
of court of subpoenas for the persons named or described therein.
F(2) Place of Examination. A resident of this state who is not a
party to the action may be required by subpoena to attend an examina81
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tion or to produce books. papers. documents, or tangible things only in
the coUnty· wherein such person resides, is employed or transacts
business in person, or at such other convenient place as is fixed by an
order of court. A nonresident of this state who is not a party to the
action may be required by subpoena to attend or to produce books,
papers, documents or tangible things only in the county wherein such
person is served with a subpoena, or at such other convenient place as
is fix:ed by an order of court.
G. Disobedience of Subpoena; Refusal to Be Sworn or Answer as a Witness. Disobedience to a subpoena or a refusal to be
sworn or answer as a witness may be punished as contempt by a court
before whom the action is pending or by the judge or justice issuing the
subpoena. Upon hearing or trial, if the witness is a party and disobeys
a subpoena or refuses to be sworn or answer as a witness, such party's
complaint, answer, or reply may be stricken.
H. Hospital Records.
H(l) HospitaL As used in this section, unless the context requires
otherwise, "hospital" means a health care facility deflned in ORS
442.01li(13Xa) through (d) and licensed under ORB 441.015 through
441.007 and community health programs established under ORS
430.610 through 430.700.
H(2) Mode of Compliance. Hospitsl records may be obtained by
subpoena duces tecum as provided in this section; if disclosure of such
records is restricted by law. the requirements of such law must be met.
H(2Xa) Except as provided in subsection (4) of this section,
when a subpoena duces tecum is served upon a custodian of
hospitsl records in an action in which the hospitsl is not a party.
and the subpoena requires the production of-all or part of the
~ of the hospitsl relating to the care or treatment of a patient
at the hospital, it is sufficient compliance therewith if a custodian
delivers by mail or otherwise a true and correct copy of all the
records described in the subpoena within five days after receipt
thereof. Delivery shall be accompanied by the amCJavit described
in subsection (3) of this section. The copy may be photographic or
microphotographic reproduction.
H(2)(b) The copy of the records shall be separately enclosed in
a sealed envelope or Wrapper on which the title and number of the
action, name of the witness. and the date of the subpoena are
clearly inscribed. The sealed envelope or wrapper shall be enclosed in an outer envelope or wrapper and sealed. The outer
envelope or wrapper shall be addressed as folloWll: (i) if the subpoena directs attendance in court, to the clerk of the court, or to the
judge thereof if there is no clerk; (ii) if the subpoena directs
attendance at a deposition or other hearing, to the officer administering the oath for the deposition, at the place designated in the
82
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subpoena for the taking of the deposition or at the officer's place of
business; (iii) in other cases involving a hearing, to the officer or
bOdyconducting the hearing at the official place of business; (iv) if
no hearing is scheduled, to the attorney or party issuing the
subpoena. If the subpoena directs delivery of the records in accordance with this_subparagraph, then a copy of the subpoena shall be
served on the injured party not less than 14 days prior to service of
the su.bpoeita on the hospital
H(2Xc) After filing and after giving reasonable notice in writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
. or the attorney of record of a party in the presence of the custodian
of the court mea, but otherwise shall remain sealed and shall be
opened only at the time of trial, deposition, or other hearing, at the
direction of the judge, officer, or body conducting the proceeding.
The records shall be opened in the presence of ;:.11 parties who have
appeared in person or by counsel at the trial, deposition, or hearing. Records which.are not introduced in evidence or required as
part of the record shall be returned to the custodian of hospital '.,
records who submitted them.
H(2Xd) For purposes of this section, the subpoena duces tecum
to the custodian of the records may be served by fu'llt class mail;
Service of subpoena by mail unaer this section shall not be subject
to the requirements of subsection (3) of section D of this rule.
H(3) Affu14vit of Custodian of Records.
H(3Xa) The records described in subsection (2) of this section
shall be accompanied by the affidavit of a custodian of the hospital
records, stating in substance each of the following: (i) that the
affiant is a duly authorized custodian of the records and has
authority to certify records; (il) that the copy-is a true copy of all
the -records descnDed in the subpoena; ('Iii) the records were prepa1'OO. by the personnel of the hospital. staff physicians, or persons
acting under the control of either, in the ordinary course of
hospital business, at or near the time of the act, condition, or event
described or referred to therein.
H(3Xb) If the hospital has none of the records described in the
su.bpoena, or only part thereof, the amant
80 state in the
affJdavit,-and shall send only those records of which the affumt has

:l

snaIl

CIIlltody.
H(3Xc) When more than one person has knowledge of the facts
required to be stated in the affidavit, more tlum one affJdavit may
be made.
H(4-) Personal Attendance of Custodian of Records May Be Re-

quired.
83
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H(4Xa) The personal attendance of Ii custodian of hospital
records and the production of original hospital records is required if
the subpoena duces tecum contains the following statement:
The personal attendance of a custodian of hospital records and
the production of original records is required by this subpoena.
The procedure authori%ed pursuant to Oregon Rule of Civil Procedure 55H(2) shall not be deemed sufficient compliance with this
subpoena.
H(4Xb) If more than one subpoena duces tecum is served on a
custodian of hospital records and personal attendance is required
under each pursuant to paragraph (a) of this subsection, the custodian shall be deemed to be the witness of the party serving the first
such subpoena.
H(5) Tender and Payment of Fees. Nothing in this section requires
the tender or payment of more than one witness and mileage fee or
other charge unless there has been agreement to the contrary.
(Amended effective January 1, 1982; January 1. 1984; January 1, 1988; October 3, 1939;
_Januaty 1, 1990; January 1, 1992.]

RULE 56. TRIAL BY JURY ..
:,'

Trial by Jury Defined. A trial jury in the circuit court is a body
of 12 persons drawn as provided in Rule 57. The parties may stipulate
that a jury shall consist of any number less than 12 or that a verdict or
finding of a stated majority of the jurors shall be taken as the verdict or
finding; of the jury.
RULE 57. JURORB
(;ballenging Compliance With SelectIon Procedures.
A(l) Motion. Within 7 days after the moving party discovered or
by the exercise ofdiligence could have discovered the grounds therefor,
and in. any event before the jury is sworn to try the case. a party may
move to stay the proceedings or for other appropriate relief, on the
ground of substantial failure to comply with the applicsble provisions of
ORB chapter 10 in selecting the jury.
A(2) Stay ofProceedings. Upon motion filed under subsection (1) of
this section containing a sworn statement of facts which, if true, would
constitute a substantial failure to comply with the applicable provisions
of ORS chapter 10 in selecting the jury, the moving party is entitled to
present in support of the motion: the testimony of the clerk or court
administrator, any relevant records and papers not public or otherwise
available used by the clerk or court administrator, and any other
relevant evidence. If the court determines that in selecting the jury
there has beeri a substantial failure to comply with the applicable
A.
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AMENDMENTS TO ORCP 55 AND ORCP 43
(1989-91 BIENNIUM)
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PRODUCTION OF DOCUMENTS AND
THINGS AND ENTRY UPON LAND FOR
INSPECTION AND OTHER PURPOSES
RULE 43

*
D.

* * * *
Persons not parties.

A person not a party to the

action may be compe11ed to produce books« papers« documents« or
tanqib1e things and to submit to an inspection thereof as
provided in Ru1e '55.

This rule does not preclude an independent

action against a person not a party for [production of documents
and things and] permission to enter upon land.
COMMENT

See comment to ORCP 55.

11

SUBPOENA
RULE 55

A.

Defined; form.

A sUbpoena is a writ or order directed

to a person and may require[s] the attendance of such person at a
particular time and place to testify as a witness on behalf of a
particular party therein mentioned or may require such person to
produce books, papers, documents, or tangible things and permit
inspection thereof at a particular time and place.

[It also] A

subpoena requiring attendance to testify as a witness requires
that the witness remain [till] until the testimony is closed
unless sooner discharged, but at the end of each day's attendance
a witness may demand of the party, or the party's attorney, the
payment of legal witness fees for the next following day and if
not then paid, the witness is not obliged to remain longer in
attendance.

Every SUbpoena shall state the name of the court and

the title of the action.
B.

For production of [documentary evidence] books, papers,

documents, or tangible things and to permit inspection.

A

SUbpoena may [also] command the person to whom it is directed to
produce and permit inspection and .copying of designated [the]
books, papers, documents, or tangible things [designated therein;
but] in the possession, custody or control of that person at the
time and place specified therein.

A coJDDiand to produce books,

papers, documents, or tangible things and permit inspection
thereof may be joined with a command to appear at trial or
hearing or at deposition or, before trial. may be issued
separately.

A person commanded to produce and permit inspection
12
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and copying of designated books. papers. documents or tangib1e
things but not commanded to a1so appear for deposition. hearing
. or trial may. within 14 days after service of the subpoena or
before the time specified for comp1ianceif· such time is 1ess
than 14 days after service. serve upon. the party or attorney
designated in the subpoena written objection to inspection or
copying of any or a11 of the designated materia1s.

If objection

is made. the party serving the subpoena sha11 not be entit1ed to
. inspect and copy the materia1s except pursuant to an order of the
court in whose name the subpoena was issued• . If objection has
been made. the party serving the subpoena may. upon notice to the
person commanded to produce. move for an order at any time to
compe1 production.

In any case. where a subpoena commands

production of books. papers. documents or tangib1e things the

;.r

court, upon motion made promptly and in any event at or before
the time specified in the SUbpoena for compliance therewith, may
(1) quash or modify the SUbpoena if it is unreasonable and
oppressive or (2) condition denial of the motion upon the
advancement by the person in whose behalf the subpoena is issued
of the reasonable cost of producing the books, papers,
\

,

documents, or tangible things.
C.

Issuance.

e.(l)

By whom issued.

A SUbpoena is issued as follows:

(a) to require attendance before a court, or at the trial of an
issue therein, or upon the taking of a deposition in an action
pending therein or. if separate from a subpoena commanding the
13

attendance of a person. to produce books. papers. documents or
tangible things and to permit inspection thereof:
,
.~

(i) it may be

issued in blank by the clerk of the court in which the action is
pending, or if there is no clerk, then by a jUdge or justice of
such court; or (ii) it may be issued by an attorney of record of
the party to the action in whose behalf the witness is required
to appear, SUbscribed by the signature of such attorney; (b) to
require attendance before any person authorized to take the
testimony of a witness in this state under Rule 38 C., or before
any officer empowered by the laws of the United states to take
testimony, it may be issued by the clerk of a circuit or district
court in the county in which the witness is to be examined; (c)
to require attendance out of court in cases not provided for in
paragraph (a) of this SUbsection, before a judge, justice, or
other officer authorized to administer oaths or take testimony in
any matter .under the laws of this state, it may be issued by the
judge, justice, or other officer before whom the attendance is
required.
C. (2)

By clerk in blank.

Upon request of a party or

attorney, any SUbpoena issued by a clerk of.court shall be issued
in blank and delivered to the party or attorney requesting it,
who shall fill it in before service.
D.

Service; service on law enforcement agency; service by

mail; proof of service.
D.(l)

service.

Except as provided in subsection (2) of

this section, a subpoena may be served by the party or any other
14

person 18 years of age or older.
\

The service shall be made by

delivering a copy to the witness personally and giving or
offering to the witness at the same time the fees to which the
witness is entitled for travel to and from the place designated
and for one day's attendance.

The service must be made so as to

allow the witness a reasonable time for preparation and travel to
the place of attendance.

A subpoena for taking of a deposition,

served. upon an organization as provided in RUle 39 C.(6), shall
be served in the same manner as provided for service of summons
in Rule 7 D. (3) (b) (i), D. (3) (d), D. (3) (e), or D. (3) (f).

Copies

of each subpoena commanding production of books. papers.
documents or tangible things and inspection thereof before trial.
"
"

.~-'

not accompanied bv commarid to appear at trial or hearing or at
deposition. shall be served on each party at least seven days
before the subpoena is served on the person required to produce
and permit inspection. unless the court orders a shorter period.
In addition. a subpoena shall not require production less than 14
days from the date of service upon the person required to produce
and permit inspection. unless the court orders a shorter period.
D. (2)

Service on law··enforcement aqency.

D.(2)(a)

Every law enforcement agency shall designate

individual or individuals upon Whom service of subpoena may be
made.

At least one of the designated individuals shall be

available during normal business hours.

In the absence of the

designated individuals, service of subpoena pursuant to paragraph
(b) of this subsection may be made upon the officer in charge of
15

the law enforcement agency.
D.(~)(b)

If a peace officer's attendance at trial is

required as a result of employment as a peace officer, a subpoena
may be served on such officer by delivering a copy personally to
the officer or to one of the individuals designated by the agency
which employs the officer not later than 10 days prior to the
date attendance is sought.

A sUbpoena may be served in this

manner only if the officer is currently employed as a peace
officer and is present within the state at the time of service.
D.(2)(c)

When a subpoena has been served as provided in

paragraph (b) of this sUbsection, the law enforcement agency
shall make a good faith effort to give actual notice to the
officer whose attendance is sought of the date, time, and

f

location of the court appearance.

If the officer cannot be

notified, the law enforcement agency shall promptly notify the
court and a postponement or continuance may be granted to allow
the officer to be personally served.
D.(2) (d)

As used in this subsection, "law enforcement

agency" means the Oregon state Police, a county sheriff's
department, or a municipal police department.
D. (3)

Service by mail.

Under the following circumstances, service of a subpoena to
a witness by mail shall be the same legal force and effect as
personal service otherwise authorized by this section:
D.(3)(a) The attorney certifies in connection with or upon
the return of service that the attorney, or the attorney's agent,
16

has had personal or telephone contact with the witness, and the
witness indicated a

willingn~ss

to appear at trial if sUbpoenaed;

0.(3)(b) The attorney, or the attorney's agent, made
arrangements for payment to the witness of fees and mileage
satisfactory to the witness; and
0.(3) (c) The subpoena was mailed to the witness more than 10
days before trial by certified mail or some other designation of
mail that provides a receipt for the mail signed by the
recipient, and the attorney received a return receipt signed by
the witness more than three days prior to trial.
O.

(3)

Cd)

Service of subpoena by mail. may not be used for a

subpoena commanding production of books. papers. documents. or
tangibl.e things

r

not accompanied by a command to appear at trial.

or hearing or at deposition.
0.(4)

Proof of service.

Proof of service of a subpoena is

made in the same manner as proof of service of a summons.
E.

Subpoena for hearing or trial.; prisoners.

If the

witness is confined in a prison or jail in this state, a
SUbpoena may be served on such person only upon l.eave of court,
and attendance of the witness may be compell.ed only upon such
terms as the court prescribes.

The court may order temporary

removal and production of the prisoner for the purpose of giving
testimony or may order that testimony only be taken upon
deposition at the place of confinement.

The subpoena and court

order shall be served upon the custodian of the prisoner.
F.

Subpoena for taking depositions or requiring production
17

nu
of books. papers. documents. or tangible things; place of
\..

production and examination.
F. (1)

SUbpoena for taking deposition.

Proof of service of

a notice to take a deposition as provided in Rules 39 C. and
.40 A.,

or of notice of subpoena to command production of books.

papers. documents.· or tangible things before trial as provided in
subsection 0.(11 of this rule or a certificate that such notice
will be served if the subpoena can be served, constitutes a
sufficient authorization for the issuance by a clerk of court of
subpoenas for the persons named or described therein.

[The

SUbpoena may command the person to whom it is directed to produce
and permit inspection and copying of designated books, papers,
", 1

documents, or tangible things which constitute or contain matters
within the scope of the examination permitted by Rule 36 B., but
in that event the subpoena will be SUbject to the provisions of
Rule 36 C. and section B. of this rule.]
F. (2)

Place of examination.

A resident of this state who

is not a party to the action may be required by sUbpoena to
attend an examination or to produce books. papers. documents. or
tangible things only in the county wherein such person resides,
is employed or transacts business in person, or at such other
convenient place as is fixed by an order of court.

A nonresident

of this state who is not a party to the action may .be required by
subpoena to attend or to produce books. papers. documents or
tangible things only in the county wherein such person is served
with a SUbpoena, or at such other convenient place as is fixed by
18
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an order of court.
G.

Disobedience of subpoena; refusa1 to be sworn or answer

as a witness.

Disobedience to a subpoena or a refusal to be

sworn or answer as a witness may be punished as contempt by a
court before whom the action is pending or by the judge or
justice issuing the SUbpoena.

Upon hearing or trial, if the

witness is a party and disobeys a SUbpoena or refuses to be sworn
or answer as a witness, such party's complaint, answer, or reply
may be stricken.
H.

Hospital records.

H.(l)

Hospita1.

As used in this section, unless the

context requires otherwise, "hospital" means a [hospital] health
care facility defined in ORB 442.015(13)Ca) through Cd) and
r:

licensed under ORS 441.015 through [441.087, 441.525 through
441.595, 441.815, 441.820, 441.990, and 442.342 through 442.450]
441. 097 and community hea1th programs estab1ished under ORB
430.610 through 430.700.
H.(2)

Mode

of comp1iance.

Hospital records may be obtained

by subpoena duces tecum as provided in this section; if
disclosure of such records is restricted by law, the requirements
of such law must be met.
H.(2)(a) Except as provided in subsection

(4)

of this

section, when a subpoena duces tecum is served upon a custodian
of hospital records in an action in which the hospital is not a
party, and the SUbpoena requires the production of all or part of
the records of the hospital relating to the care or treatment of
19

a patient at the hospital, it is sufficient compliance therewith
if a custodian delivers by mail or otherwise a true and correct
copy of all the records described in the subpoena within five
days after receipt thereof.

Delivery shall be accompanied by the

affidavit described in sUbsection (3) of this section.

The copy

may be photographic or microphotographic reproduction.
H.(2)(b) The copy of the records shall be separately
enclosed in a sealed envelope or wrapper on which the title and
number of the action, name of the witness, and the date of the
sUbpoena are clearly inscribed.

The

s~aled

enVelope or wrapper

shall be enclosed in an outer envelope or wrapper and sealed.
The 'outer envelope or wrapper shall be addressed as follows:
,

i

(i)

if the subpoena directs attendance in court, to the clerk of the

-L,.;

court, or to the jUdge thereof if there is no clerk; (ii) if the
subpoena directs attendance at a deposition or other hearing, to
the officer administering the oath for the deposition, at the
place designated in the subpoena for the taking of the deposition
or at the officer's place of business; (iii) in other cases
rI
~:

involving a hearing, to the officer or body conducting the

,
J

hearing at the official place of business; (iv) if no hearing is
scheduled, to the attorney or party issuing the sUbpoena.

If the

sUbpoena directs delivery of the records in accordance with this
sUbparagraph, then a copy of the subpoena shall be served on the
injured party not less than [ten] 14 days prior to service of the
subpoena on the hospital.
H.(2) (c) After filing and after giving reasonable notice in
f

j

I ,
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writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
or the attorney of record of a party in the presence of the
custodian of the court files, but otherwise shall remain sealed
and shall be opened only at the time of trial, deposition, or
other hearing, at the direction of the jUdge, officer, or body
conducting the proceeding.

The records shall be opened in the

presence of all parties who have appeared in person or by counsel
at the trial, deposition, or hearing.

Records which are not

introduced in evidence or required as part of the record shall be
returned to the custodian of hospital records who submitted them.
H.(2) (d) For purposes of this section, the sUbpoena duces
tecum to the custodian of the records may be served by first
class mail.

service of subpoena by mail under this section shall

not be sUbject to the requirements of subsection (3) of
section D. of this rule.
H. (3)

Affidavit of custodian of records.

H.(3)(a)

The records described in subsection (2) of this

section shall be accompanied by the affidavit of a custodian of
the hospital records, stating in substance each of the following:
(i) that the affiant is a duly authorized custodian of the
records and has authority to certify records; (ii) that the copy
is a true copy of all the records described in the subpoena;
(iii) the records were prepared by the personnel of the hospital,

staff physicians, or persons acting under the control of either,
in the ordinary course of hospital business, at or near the time
21

of the act, condition, or
H.(3)(b)

described or referred to therein.

even~

If the hospital has none of the records described

in the sUbpoena, or only part thereof, the affiant shall so state
in the affidavit, and shall send only those records of which the
affiant has custody.
H.(3) (c)

When more than one person has knowledge of the

facts required to be stated in the affidavit, more than one
affidavit may be made.
H. (4)

Personal attendance of custodian of records may be

required.
H.(4)(a)

The personal attendance -, of a custodian of hospital

records and the production of original hospital records is
required if the sUbpoena duces tecum contains the following
statement:

The personal attendance of a custodian of hospital records
and the production of original records is required by this
sUbpoena.

The procedure authorized pursuant to Oregon Rule of

Civil Procedure 55 H.(2) shall not be deemed sufficient
compliance with this sUbpoena.

H.(4)(b) If more than one sUbpoena duces tecum is served on
a custodian of hospital records and personal attendance is
required under each pursuant to paragraph (a) of this subsection,
the custodian shall be deemed to be the witness of the party
serving the first such subpoena.
22
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H. (5)

Tender and payment of fees.

Nothing in this section

requires the tender or payment of more than one witness and
mileage fee or other charge unless there has been agreement to
the contrary.
COMMENT

The Council revised ORCP 55 and 43 to provide for use of a
sUbpoena to require a non-party to produce books, papers,
documents or tangible things ,and permit inspection thereof
without scheduling a deposition. In Vaughan v. Taylor, 79 Or App
359 (1986), the court of Appeals held that production of
documents in the hands of a non-party could only be accomplished
by scheduling a deposition. Under the new procedure, a sUbpoena
for production may be used without scheduling a deposition.

.J

The non-depostion sUbpoena.for production and inspection
must be served on each party seven days before the sUbpoena can
be served upon .the person required to produce the material. The
person required to produce material must be given 14 days to
respond. Both periods may be shortened by court order. The
non-party sUbject to such sUbpoena may either secure a court
order to control production or simply file objections to the
requested production. If objections to production are filed, the
party seeking production is required to secure a court order
before any production is allowed.
Service by mail would not be allowed for a non-deposition
subpoena for production. A non-deposition sUbpoena also cannot
be used to force a non-party to allow entry upon land.

, 1

The Council decided that the existing definition of
"hospital" in ORCP 55 H(l) was incorrect. The corrected
definition includes traditional hospitals which treat the .
mentally or physically ill, rehabilitation centers, college
infirmaries, chiropractic facilities, facilities for the
treatment of alcoholism or drug abuse, and. any other facilities
which the Health Division determines are classified as
"hospitals". Also included are: hospital-associated ambUlatory
surgery centers, which are surgery. centers operated by hospitals
but independently from the hospital campus; long-term care
facilities, including both skilled nursing facilities and
intermediate care nursing facilities; free-standing ambUlatory
surgery centers, such as those operated by many physicians
groups; and, county mental health clinics. All of these, except
county mental health clinics, were included in the prior
definition. The new definition excludes some organizations that
were covered by the prior definition, inclUding free standing
birthing centers, health maintenance organizations, .and hospital
23
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facility authorities. The definition is limited to a "licensed
health care facility." It does not include the records of
doctors' or chiropractors' offices. Discovery of doctors' or
chiropractors' records is covered under ORCP 44.
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