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COUNCIL ON COURT PROCEDURES
Minutes of Meeting of January 15, 1994
Oregon State Bar Center
5200 Southwest Meadows Road
Lake Oswego, Oregon
Present:

J. Michael Alexander
Marianne Bottini
sid Brockley
Patricia Crain
William D. Cramer, Sr.
Robert D. Durham
William A. Gaylord
Bruce C. Hamlin
John E. Hart
Bernard Jolles

Excused:

Susan Graber
Nancy S. Tauman

Absent:

Nely Johnson

John V. Kelly
Rudy R. Lachenmeier
Michael H. Marcus
Robert B. McConville
John H. McMillan
Milo Pope
Michael V. Phillips
Charles A. Sams
Stephen J.R. Shepard

The following guests were in attendance: Susan Evans Grabe,
with the Oregon State Bar; Douglas Wilkinson, liaison from the
Oregon State Bar Practice & Procedure Committee; Charles S.
Tauman, Executive Director, Oregon Trial Lawyers' Association.
Also present were Maury Holland, Executive Director, and Gilma
Henthorne, Executive Assistant.

Agenda :Item 1: call to order.
the meeting to order at 9:40 a.m.

The Chair, Mr. Hart, called

Agenda :Item 2: Approval of November 13, 1993 minutes. The
minutes of the November 13, 1993 meeting were approved without
objection.
Agenda Item 3: Introduction of new members. Everyone
present introduced themselves, inclUding the following new
members: Marianne Bottini, William Gaylord, and Rudy
Lachenmeier.
Agenda Item 4: Election of Treasurer. Mr. McMillan was
nominated by Mr. Hart to be Treasurer for the 1993-95 biennium
and ex officio a member of the Executive Committee. There were
no other nominations; Mr. McMillan was elected unanimously.
Agenda Item 5: Report on proposed claritying amendments- -to
RUle 32 P. Mr. "Hart called upon Mr,Phillips and Prof. Holland
to give a brief explanation of ~e background and purpose of the
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"clean-up" amendments they propose to ORCP 32 F(2) and F(3).
(This proposal is set forth, with accompanying explanation, in
Attachment B to the Agenda of this meeting.) Mr. Phillips gave a
brief summary explanation of the 1992 amendments to Rule 32,
particularly the elimination from former section 32 B of the
tripartite classification scheme under which class actions were
divided into three supposedly mutually exclusive categories. He
further explained why the change to section 32 B left doubts
about the scope of applicability of the claim provisions embodied
in subsections 32 F(2) and F(3) as amended. He noted that Mr.
Phil Goldsmith had recently expressed to him in phone
conversation some concern that these currently proposed
amendments to 32 F(2) and F(3) might not fully achieve their
agreed purpose of ensuring that the claim form procedures should
be limited solely to consumer or common question class actions of
the kind described by the prior version of subsection 32 B(3).
He added that Mr. Goldsmith's concern was that any amending
language should make clear that these provisions are not intended
by the council to be applicable to damage class actions where
individual monetary claims are payable out of a limited fund,
such as payments under a liability insurance policy. He reported
that Mr. Goldsmith was working with some members of the coalition
of attorneys that has been interested in reform of RUle 32 to
devise amending language intended more clearly to achieve this
purpose. Mr. Phillips and Prof. Holland both commented that
their current proposal was being presented only by way of
preliminary introduction, and not with a view to any decisionmaking or voting at this meeting.
Judge Marcus questioned whether the purpose of the
Phillips/Holland amendments is best achieved by using the term
"judgment" in the proposed amendment to subsection 32 F (3). He
wondered whether the idea might not be more aptly expressed by
referring to the "relief" or "relief granted." Mr. Phillips and
Prof. Holland responded that they thought this idea was worth
pursuing. Judge Marcus stated that he would try his hand at
drafting some alternative language he would provide to Mr.
Phillips and Prof. Holland for their consideration and possible
SUbmission to the Council at a SUbsequent meeting.
Justice Durham questioned the use of the term "severally" in
the Phillips/Holland proposal. He stated that he was not sure
that this term would invariably and accurately apply to all class
actions for which claim form procedures are retained. He also
questioned whether this might be an issue for the jury and, if
so, whether some form of special verdict relating to it might be
required. Mr. Phillips and Prof. Holland said that they would
give careful thought to these questions.
JUdge Brockley commented that this matter should be referred
back to the subcommittee for further thought and drafting before
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continued discussion takes place by the Council. There was
general agreement with this comment. JUdge Marcus agreed to
serve with Mr. Phillips and Prof. Holland as a member of the
subcommittee assigned to work on this problem.
Aqenda :Item 6: status report regarding RUle 69. Mr. Hart
called upon Mr. Hamlin to report on his review of ORCP 69,
specifically section 69 C as amended, in light of the Court of
Appeals decision in Weaver and Weaver, 119 Or App 478, 851 Pad
629 (1993). After reviewing the recent history of this issue Mr.
Hamlin reported he had concluded that, despite Weaver, section
69 C should be retained in the ORCP, though not necessarily as
part of Rule 69. He stated that his reasons for favoring
retention of what is now section 69 C somewhere in the rules are
that there currently exist two arguably inconsistent Court of
Appeals decisions on point (i.e., Weaver and Van Dyke v. Varsity
Club, Inc., 103 Or App 99, 796 Pad 382(1990» and, secondly,
because he believes that the ORCP should, insofar as possible,
contain a clear and complete statement of the pertinent law so
that lawyers will at least not be misled by reference to them
prior to undertaking examination of case law. Mr. Hamlin further
stated, however, that he shares the doubts expressed by some
members on previous occasions that section 69 C appropriately
belongs in Rule 69, since the point of this section is to state
that a failure of a defendant having notice of trial to appear is
not to be treated as a default. Many members have commented, he
stated, that it seems odd to place in a rule dealing with
defaults something that is, in effect, defined not to be a
default. He said that good arguments could be made in favor of
transferring section 69 C to either Rule 58 or 52, with his
preference being the former. He also said he would like some
guidance from the Council on whether a failure to show up at
trial should be treated as a default, and also whether any
provision should be made for a situation where a defendant
literally appears but fails to participate at a trial.
Justice Durham expressed agreement with the thought that
section 69 C be retained, but transferred to Rule 52. He stated
that he remained of the view, expressed on earlier occasions,
that neither a failure to appear at trial, in person or by
counsel, nor a failure to participate in trial, is a default for
any purpose of the ORCP and thus should not be dealt with in a
rule that has to do with defaults in the correct sense of failure
to enter an appearance or defend by answer or responsive motion.
Bernie Jolles said that he did not think the issue of whether
section 69 C should be transferred to some other rule is
important enough to take time to debate.
Judge Marcus commented that he thought the real issue should
be adequate notice of trial. He said that he believes ~at if a
defendant has gotten proper noti~e of trial and fails to appear
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in the sense of showing up, the trial judge should have authority
to proceed to hear the evidence constituting plaintiff's prima
facie case and then, if warranted, to enter judgment. Judge
McConville stated that he did not see any difference between a
defendant who fails to show up at trial as opposed to one who
shows up but declines to put on evidence or otherwise
participate, neither of which in his view constitutes a default.
He added that he believed that what is now section 69 C belongs
in Rule 58.
Mr. Gaylord noted that his natural inclination, if a
defendant fails to show up or participate at trial, would be to
look at the rule dealing with defaults. Mr. Hart remarked that
possibly the best solution would be to transfer section 69 C to
another, more appropriate rule, but to provide guidance by
including an explanatory cross-reference in the Comments to
RUle 69. Mr. Shepard observed that, in divorce cases, his
experience has been that when a defendant fails to show up at
trial, that is treated as a default. Several members questioned
the use in section 69 C of the phrase "appear for trial." Mr.
Hamlin explained that this reflected the effort to devise wording
that would distinguish failing to show up at trial from failure
"to appear" in the sense of entering an appearance, failure to do
which does lead to an order of default. This discussion
concluded with a general consensus that section 69 C should be
retained in the ORCP, but should be transferred either to Rule 52
or Rule 58 and a cross-reference provided in the comment to Rule
69, with a clear preference being expressed by Mr. Hamlin and
others for Rule 58. Mr. Hamlin agreed to undertake some further
work on this matter and to circulate the product thereof for the
Council's consideration in due course.
Agenda Item 7: status report from SUboommittee on Hospital
Reoords. Deferred to next meeting.
Agenda Itelll 8: status report from SUboommittee on Counoil's
Mission. Mr. McMillan reported that the subcommittee had elected
Mr. Hamlin as its Chair. The latter then reported that the
subcommittee had held one meeting at which the full range of
issues, inclUding the need to frame a response to the bUdget
note, were discussed in tentative fashion. He stated that he had
contacted Rep. Del Parks and was informed by him that there is
not going to be an interim House JUdiciary Committee. He also
mentioned that he had contacted Holly Robinson of the Task Force
on Court Reform to ask that he be notified should the Task Force
wish to take up any issue relating to the Council. "He added that
he had also attempted to reach Sen. Dick Springer, but without
success to this point. Prof. Holland commented that, if
legislators are being contacted, it might'~e wise to touch base
with Rep. Mannix. Mr. Hart noted the loss of Judge Wilson as a
member of the Counoil and of this sUboommittee because of her
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appointment to the Circuit court, but said that, in view of the
excellent job being done by Messrs. Hamlin and McMillan, he was
not inclined to nominate a successor to her as subcommittee
member at least for the present.
Agenda :Item 9: proposed amendment to Rule 9. Mr. Hart
asked whether the Council believed that the issue raised by Mr.
Ronald Allen Johnston in his Oct. 28 '93 letter to Mr. Dennis
Hubel and Prof. Holland (see Attachment C to Agenda of this
meeting) ought to be pursued. There was general agreement with
the position taken by the Practice and Procedure Committee,
namely, that the problem described by Mr. Johnston was an
isolated incident that does not warrant a rules amendment.
Prof. Holland said he would so notify Mr. Johnston.
Agenda :Item 10: Hike Williams' letter of November 24, 1993
to John Hart et al.
Mr. Hart asked for the Council's reaction
to the suggestion made by Mr. Mike Williams in his Nov. 11 '93
letter to him and others (see Attachment D to Agenda of this
meeting). Mr. Hamlin noted that the 1993 Legislature dealt with
the issue of telephonic testimony in the context of non-jury
trials, in SB 724. He also stated that he believed that the
topic of Mr. Williams' letter concerns a rule of evidence, and is
therefore beyond the scope of the Council's statutory authority.
JUdge Sams said he agreed with this view. Mr. Lachenmeier then
asked whether the Council has made a practice of recommending to
the Legislature changes relating to civil litigation, but not
within the scope of the ORCP. Mr. Hamlin replied that he had a
hazy recollection that some such changes were recommended by the
Council to the Legislature at the beginning of its operations, in
connection with the initial set of ORCP when they were first
promUlgated, in an effort to deal with some perceived
inconsistencies with statutory law. Mr. Phillips stated that he
disagreed with the idea that this was a rule of evidence, but
also indicated he was not interested in drafting a rule.
Agenda :Item 11: Other matters for consideration during
1993-95 biennium. Mr. Hart asked whether anyone wished to
propose additional items for the council's consideration during
this biennium. He asked Mr. Jolles what response the latter had
received from the inquiry he had been requested to make to the
Professional Liability Fund(PLF). Mr. Jolles responded that he
had spoken with the PLF Executive Director, who informed him that
the PLF was planning to make some proposal regarding service
under Rule 7.
Mr. Hart posed a question about the effectiveness of the
Rule 32 amendments with regard to class actions already filed.
Mr. Hamlin pointed out that.ORCP 1 C deals with the applicability .
. of rule changes to pending·actions.
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Justice Durham raised a concern he has respecting ORCP
68 C(4) and trial court rulings on attorney fee petitions. He
stated that the present subsection's provision that no findings
of fact or conclusions of law are needed creates serious
difficulties on appellate review of trial court rUlings on fee
petitions and objections thereto. He added that he thought that
the practice in federal court, where some minimal findings are
required, might be more satisfactory, and that he would like to
see this issue explored. He pointed out that when Oregon courts
rule on fee petitions they are dealing with a sUbstantive right
created by the legislature. Judge Brockley said he had some
concern that requiring findings would increase the workload both
in the trial and appellate courts. JUdge McConville asked what
the standard of review would be if there were findings. JUdge
Marcus stated he thought that, if findings are to be required,
that should only be when they are requested by a party, not
routinely or in the absence of such request. Mr. Hart raised the
question of whether requiring findings might create either client
relations or PLF problems. Mr. Shepard stated that he thought
that findings might be required only if objections are filed.
Mr. Jolles noted that what some have thought to be arbitrary
reductions in attorney fee awards have proven to be something of
a problem in the area of indigent criminal defense, and wondered
whether this might also be true in some civil contexts as well.
The discussion concluded with Mr. Hart asking Mr. Alexander,
Justice Durham and Mr. Shepard to get together to look further
into this matter, and then let the Council know whether they have
any recommendations to make for its consideration.
Mr. Lachenmeier stated that he had some concern about the
wording of ORCP 22 C(l), specifically the following: "The
plaintiff may assert any claim against the third party defendant
arising out of the transaction or occurrence that is the sUbject
matter of the plaintiff's claim against the third part
plaintiff, and the third party defendant thereupon
the third art defend~nt's defenses as rovided in
JS:11~.·

,

·!;tfi~t~tp't1ed.·~ e
oug
s a g e could well be read to make a third party
defendant's counterclaims and cross-claims compulsory, which he
believed would be anomalous because in no other context under
Rule 22 are counterclaims or cross-claims compulsory. He asked
whether this had indeed been the intent or whether this language
had been adopted without any recognition of this ambiguity. Mr.
Hart commented that this language had probably been copied from
the federal rule, where transactionally related counterclaims are
compulsory. Mr. Hamlin pointed out that the phrase "as provided
in this rule" might resolve the doubt, because all counterclaims
and cross-clams otherwise provided for in Rule 22 are
permissive. He opined that the word "shall" was probably used to
apply to defenses under Rule 21, which of course are in a sense

.
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compulsory. Mr. Gaylord said that his understanding of this
language was: if you have any counterclaims or cross-claims, this
is how you assert them. In response to a request from Mr. Hart,
Mr. Lachenmeier said that he would take a look at the federal
rule and report back his thoughts to the Council.
Agenda Item 12: Future meeting schedule. Mr. Hart stated
that, in view of the supermajority requirement and the Council's
relatively light workload, he did not think there was any point
in meeting every month just for the sake of meeting. Several
possible future meeting dates were discussed. It was decided by
consensus that meetings on the following dates are scheduled:
April 16, May 14, July 16, August 13, September 10, October 15,
and December 10.
Agenda Item 13:
presented.

Old business.

No old business was

Agenda Item 14: New business. Judge Marcus distributed a
compilation of rulings by the Multnomah County Motions Panel
(attached) prepared in synopsis form by Judge Anna Brown. He
said he thought that the Council should have this information,
but did not see anything in the synopsis suggesting the need for
council action at the present time. Mr. Hart expressed
appreciation to JUdge Marcus for providing this information.
Mr. Doug Wilkinson, one of the Practice and Procedure
Committee's two liaison persons with the Council, reported that
this Committee is currently working on amendments to Rules 17,
15 A and 55. Mr. Wilkinson added that he has been surprised to
learn how few lawyers know how suggestions regarding possible
ORCP amendments can be brought to the Council's attention. He
suggested that the Council should make more of an effort to get
this word out more widely. Mr. Hart expressed appreciation for
this constructive criticism.
JUdge McConville noted that, in light of the schedule of
future meetings just agreed to, this would be his last meeting as
a Council member, adding that he had been honored and pleased to
serve. Mr. Hart expressed to JUdge McConville the thanks of the
Council for his dedication and many fine contributions to its
work.

Mr. Hart appointed Mr. Lachenmeier as an additional member
of the subcommittee on hospital records.

l, _
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Agenda Item 15:
J.J.:40

Adjournment.

The meeting was adjourned at

a.m.
Respectfully sUbmitted,

~·4·eY~

Maurice J. Holland
Executive Director
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DISTRICT CDURT DF THE STATE DF DREGDN
fOl'" MULTNOMAH COUNTY
DEPARTMENT NUMBER 12

1021 SOUTI-NVEST FOURTH AVENUE
POFlTLANO. OREGON 87204

MICHAa H. MARCUS
JUOOE

(503) 248-3250

John E. Hart, Chair
Council on Court Procedures
University of Oregon School of Law
Eugene OR 97403-1221

January 13, 1994

Dear Mr. Hart:

At the November meeting, I committed to bring to the Council the Multnomah County
Motion Panel's decisions on recurring issues. I then recalled that Judge Anna Brown was
working on a compilation of such issues, and awaited the completion of her project..
Attached is Judge Anna Brown's synopsis of publications in the MULTNOMAH LAWYER
from the motion panel and presiding judges since 1986. Please note that this compilation was
prepared for the use of the motion panel in determining whether previous publications are still
correct statements of the panel's position (and to invite new discussion), rather than an
authoritative source for current Multnomah County practice - particularly as to the older
statements.
I offer Judge Brown's synopsis as a convenient indicator of recurring issues under the
Rules of Civil Procedure, rather than as a suggestion of what should or should not be the
Council's position on any of these issues.

Michael H. Marcus
Judge

1.

Arbitration Motions.

A. January, 1993: "All motions in matters
transferred to arbitration are to be heard by the arbitrator as
part of the arbitration referral per [UTCR] 13.040(3). A party
may show cause (by application to Presiding Court) why a motion
matter should not be decided by an arbitrator."
Note:
UTCR.

This is simply a restatement of the cited

B. January, 1988: "No Pleading Amendments After
Arbitration. The Court will exercise its discretion not to allow
amendments to pleadings after a court-annexed arbitration has
been rendered. The mandatory program is designed to award costs
against the party who does not improve his position after
appealing an arbitrator's award. Amendments to the defense or
recovery theories after the award is made would hamper the
court's ability to identify whether the party's position had
improved."
Note: Are there appellate decisions since 1988
Which address amendments after arbitration? Is this a currently
recurring issue justifying a Motion Panel comment?
2.

Attendance at Depositions.

A. June, 1992: "May persons other than the
parties and their lawyers be present at depositions? Yes, but a
party may apply to the court for the exclusion of witnesses. Cf.
OEC 615; ORCP 390."
B. June, 1993: "Presence of Experts at
Depositions. There is not unanimous agreement among panel judges
regarding whether or not a party may have an expert sit in on a
deposition. Requests will be reviewed on a case-by-case basis,
but will generally be allowed."
3.

Attendance at Defense Medical Exams.

A. January, 1990: "Counsel at Defense Medical
Examinations. Several attorneys for plaintiffs in personal
injury cases have raised the issue as to whether they can attend
the medical examinations of the plaintiff conducted by the
physician chosen by defense counsel. The three jUdge motion
panel has ruled that plaintiff's counsel cannot attend the
examination."
B. September, 1986: "Rule 44 Medical
Examinations. JUdge Crookham rules that a person examined
pursuant to ORCP 44 may not require that the exam be attended by
the person's counselor other witnesses, or that the exam be
recorded or memorialized in any fashion other than the report

by ORCP 44B. In state ex reI Vriesman v. Crookham,
the Supreme Court declined to issue an alternative writ of
mandamus on June 18, 1986, where Judge Crookham had denied
plaintiff-relator's motion that the medical examination be
attended by a witness and tape-recorded and that the examining
physician agree to follow principles contained in a "Patient's
Bill of Rights."
cont~mplated

4.

Defense Vocational Rehabilitation Exams.

A.
June, 1993: "Vocational Rehabilitation Exams
by Non-Physicians. The ruling announced in this column in the
January, 1990 Multnomah Lawyer is reversed. The motion panel has
ruled that vocational rehabilitation exams will no longer be
authorized unless they are performed as part of an ORCP 44C
examination by a physician or a psychologist."
B.
January, 1990: (Reversed) "Defense
Vocational Rehabilitation Examinations. The three jUdge motion
panel has also ruled that if vocational capabilities of the
plaintiff is an issue, defense counsel is entitled to have
plaintiff examined by a vocational rehabilitation expert, in
addition to an examination by a physician."
5.

Discovery of Experts.

A.
september, 1986: "Experts. Within the
'substantial need' language of ORCP 36B(3), JUdge Crookham
permits discovery of the factual observations of an expert
retained by a party in anticipation of litigation for trial.
When he orders production of an expert's report in this regard,
JUdge Crookham permits the 'White-out' of the expert's name,
other identifying information, and any opinions or conclusions
drawn by the expert from the factual observations referenced in
the report."
B.
March, 1990: "Discovery of Experts. The
common wisdom among most oregon trial lawyers is that there is
very limited discovery of non-medical experts under Oregon
practice. Presiding Judge Donald Londer, however, had not ruled
on this issue until it came up in vaughan v. Mazda Motors Corp.,
Case No. 8901-00322, December 21, 989.
"In Vaughan, JUdge Londer quashed defense
counsel's notice to depose "all persons retained on behalf of the
plaintiff to give evidence at trial" regarding the issues of
crashworthiness and enhanced injury. JUdge Londer issued a sixpage opinion and ruled that the general rule of discovery found
in ORCP 36B(l) does not extend to the discovery of experts.
"Defense counsel has petitioned the Supreme Court
for a writ of mandamus. Unless and until the Supreme Court
accepts the case and reverses Judge Londer, the motion panel has
agreed to follow Judge Londer's opinion."

C.
April, 1990: "Discovery of Experts. The
Supreme Court declined to issue a writ in Vaughan v. Mazda Motors
~. (discussed in last month's column).
Accordingly, the
general rule in Multnomah County will continue to be that there
is no discovery of non-medical experts.
6.

Economic Damages.

January, 1993: "'Objectively Verifiable
A.
Monetary Losses.' The 'Tort Reform' legislation resulted in
creation of the term 'economic damages' which is defined in ORS
18.560 as objectively verifiable monetary losses. However, there
is no Oregon appellate interpretation of those terms, and it will
be up to individual jUdges to decide with what degree of
specificity plaintiffs must plead economic damages, such as
future medical expenses."
7.

GOc:i

Faith Conferences.

January, 1993: "The motion panel has decided that
UTCR 5.011 is NOT satisfied by last minute phone messages or FAX
transmissions immediately before filing of a motion. The jUdges
want us to engage in a good faith effort to confer before filing
motions."
8.

Identity of Witnesses.

January, 1991: "The jUdges will require
production of documents - even those prepared in anticipation of
litigation -- reflecting the names, addresses and phone numbers
of occurrence witnesses. To avoid having to produce documents
which might otherwise be protected, attorneys are encouraged to
provide a 'list' of occurrence witnesses, including their
addresses and phone numbers."
9.

Insurance Claim Files.

A. April, 1987: "The jUdges agree with the view
that claims files are 'prepared in anticipation of litigation.'
To reach claims files through discovery, a litigant must
establish the 'substantial hardship' requirement of ORCP 36
(b)(2). In the event the moving party proves substantial
hardship, the court will inspect in Camera and allow discovery
only to the extent necessary to offset the hardship (i.e., D2t
the entire claims file). Those who seek claims files should
remember that they may be subpoenaed for production at the time
of trial. In appropriate circumstances, a trial jUdge may then
release parts of the file."
B. January, 1991:
1987 was reprinted.
C.

June, 1992:

Exactly the text from April,

"Are insurance claim files

'prepared in anticipation of litigation' and therefore protected
by the work product doctrine regardless of whether any party has
retained counsel? Yes, but subject to a showing of hardship and
need under 36B(3). In the event the moving party proves
substantial hardship, the court will inspect in camera and allow
discovery only to the extent necessary to offset the hardship
(i.e., not the entire claims file).
10.

Marked-up Copy of Complaint.

June, 1992:
"Does failure to attach a marked
copy of the complaint toa Rule 21 motion require denial of the
motion? Yes."
11.

Medical Chart Notes.

A. September, 1986: "Chart Note Discovery.
Judge crookham rules that a doctor's chart notes (not contained
in hospital records otherwise discoverable under ORCP 55H) are
not 'written reports of any examination relating to injuries for
which recovery is sought' within the meaning of ORCP 44C.
Strictly speaking, chart notes are therefore not subject to a
motion to compel. However, Judge Crookham agrees that production
of chart notes is well within the spirit of the litigation cost
containment guidelines recently adopted by OTLA and OADC and
promoted by Chief Justice Peterson. Presiding Court therefore
encourages parties to stipulate to production of chart notes and
other 'existing' documentation of injuries."
B. April, 1987: "Doctors' chart notes. These
remain unavailable under ORCP discovery rules EXCEPT when a
treating practitioner refuses to provide an ORCP 44 report. Then,
the judges will allow discovery of chart notes and permit the
deposition of a treating practitioner at the subpoena rates for a
lay witness. Remember that the party who requests an ORCP 44
report will be required to pay the reasonable charges of the
practitioner for preparing the report."
C. september, 1989: "At our last committee
meeting, JUdge Londer discussed recurring discovery issues. The
following, he said, are generally discoverable: (1) Medical
chart notes, as well as medical reports, in personal injury
cases:

* * * ..

tI

D. January, 1991: "Doctors' Chart Notes: These
are discoverable under ORCP discovery rules in addition to a
report from a treating practitioner under ORCP 44. Remember that
party who requests an ORCP 44 report will be required to pay the
reasonable charges of the practitioner for preparing the report."
E. January, 1993: "Medical Records of
Other/Prior Injuries. ORCP 44C authorizes discovery of prior
medical records 'of any examinations relating to injuries for
which recovery is sought.' The test for disclosure of prior

records will be whether or not the party seeking discovery has
articulated why the records sought relate to the injuries for
which recovery is sought. Generally, records relating to the
'same body part or area' should be discoverable, and the court
needs to be satisfied that the records sought actually related to
the presently claimed injuries."
12.

Net WorthjPunitive Damages.

september, 1989:
"At our last committee
meeting, JUdge Londer discussed recurring discovery issues.
following, he said, are generally discoverable: * * * (4)
statements of net worth in punitive damages cases."
13.

The

Non-economic Damages in Excess of $500,000.

January, 1993: "Motions to strike non-economic
damages pleaded in excess of the $500,000 'tort reform' cap will
be denied until the ~onstitutionality of the cap is decided.
Plaintiffs may plead and prove to the jury their full measure of
non-economic damages without reference to the cap. Post-verdict
motion practice (perhaps based upon affirmative defenses) will
result in adjustments in accord with the cap."
14.

Photographs.

September, 1989: "At our last committee meeting,
JUdge Londer discussed recurring discovery issues. The
following, he said, are generally discoverable: * * * (5)
Photographs."
15.

Praecipe Requirement.

June, 1992: "Does failure to file a praecipe
require denial of the motion? Yes, the 'praecipe rule' stands
unless good cause is shown why it should be waived."
16.

Psychotherapist-patient Privilege.

A. June, 1992: "Is the psychotherapist-patient
privilege waived by a party who puts a mental or emotional
condition in issue by a pleading, so as to permit, inter ~, a
defendant to depose a plaintiff's psychiatrist? Yes. OEC 504(4)
provides: '(b) There is no privilege under this rule as to
communications relevant to an issue of the mental or emotional
condition of the patient: (A)In any proceeding in which the
patient relies upon the condition as an element of the party's
claim or defense * * *."
B. January, 1993: The apparent inconsistency in
OEC 504(4)(b)(A) and OEC 511 has resulted in less than unanimous
support for the view published in this column in June, 1992, that
the psychotherapist privilege does not shield discovery in cases
in which the patient relies upon the condition as an element in

the patient's claim or defense. However, the majority of the
motion panel supports the plain language of OEC 504, even though
it makes little sense and seems out of synch with OEC 511."
17.

Speaking Objections.

January, 1993: "Speaking Objections. The panel
has recommended that the Multnomah County Deposition Guidelines
be amended to include a stronger statement regarding speaking
objections as follows:
'OBJECTIONS. *** Attorneys ae-fte~-fteea-~e should
not state anything more than the legal grounds for
the abjection to preserve the record, and
objection should be made without comment. ***'"
18.

Tax Returns.

A.
September, 1986: "Tax Return Discovery. In
a wage loss claim, discovery of those portions of tax returns
showing an earning history is appropriate -- i. e , , W-2 forms -but not those part of returns showing investment data or non-wage
information.

"In punitive damage claims, JUdge crookham favors
the production of sworn financial statement or bal.ance sheets.
He 'invites' paarties to prepare these in lieu of the court
ordering production of complete copies of tax returns for a l.ong
period of time." (emphasis original).
B.
September, 1989: "At our last committee
meeting, Juddge Londer discussed recurring discovery issues. The
following, he said, are generally discoverable: * * * (3) Tax
returns, in cases where lost wages are claimed; (4) Statements of
net worth in punitive damages cases; * * *."
19.

Videotaping Depositions.

A. June, 1992: "When maya party videotape a
discovery deposition as a matter of right (i.e., absent consent
of all. parties)? Videotaping shall be permitted only if the
videotape is the sole official record of a discovery deposition,
and so designated in the notice of deposition. ORCP 39C(4).
Caveat: This issue is before the Oregon Supreme Court, which has
allowed a petition for alternative writ of mandamus in State ex
rel Larson v. cenciceros, S38851."
B. January, 1993: "Deposition Videos Revisited.
Some persons reported confusion after the last communication on
videotaped depositions (June, 1992). Videos are allowed with the
requisite notice and the notice must designate the form of the
official record. There is no prohibition of use of BOTH a
stenographer and a video, so long as the above requirements are
met."

·,

20.

witness statements.

A. September, 1989: "At our last committee
meeting, Judge Londer discussed recurring discovery issues. The
following, he said, are generally discoverable: * * * (2) Witness
statements taken wi thin 24 hours of an accident, if there is an
inability to obtain a substantially similar statement: ***."
B. June, 1992: "Are witness statements taken
before a defendant learns that a plaintiff has retained counsel
discoverable, and if so, when? Witness statements, if taken by a
claims adjuster or otherwise in anticipation of litigation, are
subject to the work product doctrine. Notwithstanding the above,
the judges will require production of documents -- even those
prepared in anticipation of litigation -- reflecting names,
addresses and phone numbers of occurrence witnesses. To avoid
having to produce documents which might otherwise be protected,
attorneys are encouraged to oprovide a 'list' of oc::currence
witnesses, including their addresses and phone numbers.
Attorneys are also reminded that ORCP 36B(3) specifies that any
person, whether party or not, may obtain his or her previous
statement concerning the action or its subject matter wiwthout a
showing of undue hardship."

