
COUNCIL ON COURT PROCEDURES
Minutes of the Meeting of April 22, 1995

Oregon State Bar Center
5200 Southwest Meadows Road

Lake Oswego, Oregon

Present:

Excused:

J. Michael Alexander
Jack A. Billings
Patricia Crain
Mary J. Deits
William A. Gaylord
Bruce C. Hamlin

Marianne Bottini
sid Brockley
William D. Cramer, Sr.
Stephen L. Gallagher
Susan P. Graber
Nely L. Johnson

John E. Hart
Bernard Jolles
Rudy R. Lachenmeier
Michael H. Marcus
Michael V. Phillips
Milo Pope

John V. Kelly
John H. McMillan
Charles A. Sams
stephen J.R. Shepard
Nancy S. Tauman

'\

Bob Oleson and Susan Grabe, respectively Dire~or of
Public Affairs and Law Improvement Coordinator of the oregon
State Bar, and M. Max Williams II, Co-counsel to the Senate
JUdiciary Committee, were in attendance. Also present was Maury
Holland, Executive Director.

Agenda Item 1: Call to order. The Chair, Mr. Hart, called
the meeting to order at 9:42 a.m.

Agenda Item 2: Approval of December 10, 1995 minutes.
without objection or amendment, the minutes of the December 10,
1994 meeting were approved as previously distributed.

Agenda Item 3. Legislative amendments to ORCP (Mr. Hart).
Mr. Hart introduced Mr. Williams for the purpose of briefing the
Council on proposed statutory amendments to the ORCP as
presently drafted. Mr. Williams distributed copies of the
following Senate Bills: SB 597, 957, 868, 869, and 385, along
with their latest dash amendments where applicable. He briefly
explained the sponsorship and rationale of each ORCP amendment
contained in these Senate Bills, and stated that he would be
pleased to receive any comments on them that members might have,
either during this meeting or by fax on Monday, April 24', prior
to the work session scheduled for late that afternoon. Among
other comments from members was one from Mr. Phillips regarding
the sentence proposed to be added to ORCP 47 to the effect that
the new definition of absence of a genuine issue of material fact
equated particular issues with the verdict of a jury, which he
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thought might lead to confusion. Mr. Williams responded that he
would take this and other comments under careful consideration
for discussion with Legislative Counsel and members of the
subcommittee.

Mr. Williams then stated that he had been authorized and
directed by Senator Neil R. Bryant, Chair of the Senate JUdiciary
Committee and Co-Chair of the Joint Subcommittee on civil
Process, to convey a message to the Council on his behalf
regarding the role of the Council during legislative sessions.
The substance of this message was that Sen. Bryant believes the
Council must become more pro-active during the course of
legislative sessions, by which he meant more willing than it has
tended to be in the past to be available to legislators who
sponsor proposed legislation that would amend, or otherwise
impact upon, the ORCP. Sen. Bryant's reason for forwarding this
advice, according to Mr. Williams, is that the Council holds
itself out as a uniquely valuable resource for the legislature in
all matters concerning the ORCP, but when legislators have
questions about the ORCP or ask for the benefit of the Council's
expertise, the answers and advice requested are often not
forthcoming. Mr. Williams explained, on Sen. Bryant's behalf,
that while most legislators understand that the primary role of
the Council is to consider and promulgate proposed amendments to
the ORCP during the 14-month cycle of its meetings between
legislative sessions, there are occasions when legislators with
an urgent agenda, including ORCP amendments, are simply not
willing to defer to the Council by waiting until the following
session to review whatever action the Council has taken or not
taken in the interim. Some legislators do not understand why,
and do not react positively, to being told that they should never
do anything that would amend the ORCP, or to be informed that,
while the Council has been invited to present testimony or
otherwise give the Legislative Assembly the benefit of its
expertise during a session, the Council frequently appears
unwilling or unable to respond or be helpful.

Sen. Bryant's message concluded by urging that, in addition
to its primary and traditional function of processing proposed
ORCP amendments during the cycle of its meetings between
sessions, the Council carefully consider ways and means of
assuming a perhaps secondary, but nonetheless important,
additional role of acting as the preeminent source of
disinterested expertise concerning the ORCP for legislators
during the course of legislative sessions.

Mr. Oleson then stated that he strongly advised the Council
to heed Sen. Bryant's message, that it consider undertaking a
dual-track role in the future, and that it recognize how the
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legislative and political environment had changed in the
direction of many legislators becoming more insistent upon taking
action that can result in a completed product by the end of a
session. He attributed this greater impatience in part to the
movement toward term limits for legislators.

After Mr. Williams left the meeting, there followed a lively
discussion among the members as to whether the Council could or
should take on the additional function as urged by Sen. Bryant.
Some members questioned whether this additional function might
not be inconsistent with the council's organic statute, which
prescribes in detail what the Council shall do and how it shall
do it. other members, however, stated that while this statute
does not provide for the consultative role suggested by Sen.
Bryant, neither does it prohibit or preclude it. Many members
expressed the view that, whatever might be done, a careful
distinction should be preserved between things the Council does
officially and as approved by vote of a majority or supermajority
of members, in contrast to advice and assistance that might be
rendered during legislative sessions by individual members
speaking only for themselves, albeit with the advantage of the
perspective and close familiarity with the ORCP that comes from
Council membership.

After lengthy discussion, a general consensus emerged that
Mr. Hart should write a letter to Sen. Bryant thanking him for
his good will toward the Council and for his message, and also
outlining some suggestions that were broached and considered
during the course of this discussion on ways in which the Council
might be constructively responsive to that message. Among those
suggestions were that the Council might schedule full meetings on
strategic dates during legislative 'sessions at which it might
frame a collegial response to requests from legislators for the
Council's views and advice on proposed legislative amendments to
the ORCPj that the Legislative Assembly might be provided at the
beginning of each session with a roster of the Council non
jUdicial members, inclUding names and addresses, who would make
themselves available on an individual basis to provide advice and
other forms of assistance on request of legislators, and that
prior to each session, legislative liaison subcommittees might be
appointed, composed of members having special expertise
concerning particular aspects of civil procedure and the
corresponding ORCP provisions, which would track and keep abreast
of bills relating to their respective areas and be prepared to
respond to legislative requests for comments and advice on
relatively short notice. There was broad agreement that this
kind of activity would almost certainly be regarded as
inappropriate by the council's judicial members.
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All members who spoke were in definite agreement that, if
there is any legislative consultation by individual members, or
even by legislative liaison sUbcommittees, both of the latter
would be obligated to make clear that they were not speaking or
acting on the Council's behalf except when an authorizing
majority vote of the full Council had been previously taken.
Some members added a suggestion that it might be useful if any
legislative liaison subcommittees that might be created were to
meet before each session, or early in each session, with Chairs
of the Senate and House JUdiciary Committees, with committee
staff, or with individual legislators planning to sponsor
legislation affecting the ORCP. Mr. Lachenmeier raised a
question as to what the legislature might itself do to facilitate
the council's carrying out the new function Sen. Bryant has
urged, such as by providing advance notice of bills that would
amend the ORCP.

While considerable interest in, and support for, responding
in these or other ways to Sen. Bryant's message were widely
expressed, some notes of caution were also sounded, lest in
session consultation by the Council, legislative liaison
sUbcommittees, or individual members, foster an appearance of the
Council unqualifiedly approving given ORCP amendments with the
policy of which a majority of Council members might strongly
disagree, merely because some Council input had occurred with
respect to their more purely technical aspects, draftsmanship,
and the like. Some members noted how difficult and artificial it
often is to separate out the purely technical aspects of rules
amendments from their soundness as policy. Active involvement
with the legislature during sessions would run some unavoidable
risk that the Council would come to be perceived as one among
many lobbying groups, or taking sides on controversial issues of
policy, and perhaps even of acting in a partisan fashion.

Agenda Item 4: proposed amendments to ORCP 57 (Mr. Hart).
Mr. Hart suggested that, in light of the fact that these
amendments are well into the stage of being enacted, there seemed
no point in any comments on those amendments being formulated at
this meeting, with which there was general agreement. Maury
Holland was therefore directed to write a letter to JUdge De
Muniz informing him that timing had prevented the Council from
giving these amendments the careful consideration that
formulating worthwhile comments would require.

Agenda Items 5; 6, 7, and 8 (Mr. Hart). In view of the time
remaining in this meeting, action on these amendments was
deferred to future meetings. with respect to Item 5, Mr.
Alexander was asked to prepare a preliminary report and
recommendation for the first Council meeting of the coming 1995-



Minutes of council Meeting 4/11/95
Page 5

97 biennium, and Messrs. Jolles and Lachenmeier were asked to do
the same with respect to Item 6. Maury Holland was directed to
write Justice Peterson informing him of this preliminary action
taken regarding Item 6. No preliminary reports were assigned
respecting Items 7 and 8, but without foreclosing either of them
from being carried over to the coming biennium.

Agenda Item 9 (Mr. Hart). In response to the Chair's
inquiry as to any items of new business, Maury Holland asked
whether the members present favored or opposed trying to schedule
the Council's first meeting of the 1995-97 biennium to coincide
with the late September Annual Meeting of the Oregon State Bar,
which this year will be held at Seaside, as was done with the
September 1993 Council meeting in conjunction with the Annual
Meeting in Eugene. There was general support for this plan.

Agenda Item 10. Old business (Mr. Hart). In response to
the Chair's inquiry, no new items of old business were raised.

Agenda Item 11. Adjournment. A motion to adjourn was made,
seconded, and unanimously carried at 11: 55 a.m.

Respectfully sUbmitted,

Maury Holland
Executive Director
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December 5, 1994

SANDRA L GERBISH
LEGAL AsSISTANT

FAX (5031274-0818

Maurice J. Holland
Executive Director
Council on Court Procedures
University of Oregon
Law School
Eugene, Oregon 97403

Re: Comments on ORCP Amendments Existing

Dear Professor Holland:

I note with dismay the proposed amendment to ORCP
58, whereby a new section B would be created and the
sUbsequent sections would be "pushed down" and sequentially
recodi f i ed . .

Given the citation history that has now accrued with
the existing arrangement for ORCP 58 (see attached copies of
Shephard's Citations), would it not make more sense to leave
the existing arrangement alone, with the proposed amendment
(dealing with failure to appear for trial) being codified as
a new subsection E and placed at the end of the existing
rule?

Legal research is difficult enough as it is. Why
add needless confusion? When amending existing statutes and
rules, the existing scheme of codification should be
maintained, if it is possible to do so. And here it can be
done. Simply place the proposed new subsection at the end of
the existing rule, rather than inserting it into the middle.
You will thus avoid recodification and also avoid the future
legal research problems that would otherwise result.

With kind regards,

KELLER, GOTTLIEB & GORIN

~OJJ)fumce ~_ 6DAJJ,@
Lawrence D. Gorln

LDG:pl:m
Enclosure



RULE 57. JURORS

* '" '" '" *
C. Examination of jurors. TaB fnll ""mb"" sf j"r""" aa"j"g

beaa .alled saall taere"!,a,, ae exami"Bd as ta their ~"aliHeatia"s The
C..{lurt may examlae the pr9spQc;ti:vg jureFs te the extent it deems appre
fJl:iate\ aRG tAer9yprnl the S9urt shaH permit the parties t9 E».:amine eash
juror, Hrst by tae plal"tifl', a"d the" 1»' the dBfe"d",,!. When the full
number of jurors has been called, they shall be examined as to their
qualifications, first by the court, then by the plaintiff, and then by the
defendant. The court shall regulate the examination in such a way as to
avoid unnecessary delay.

* * * * *

RULE 58. TRIAL PROCEDURE

A. Order of Proceedings on Trial by the Court. Trial by tbe
court shall proceed in the order prescribed in subsections (1) through (4)
of section B .Q of this rule, unless the court, for special reasons,
otherwise directs.

B. Failure to appear for trial, When a party who has filed an
appearance fails to appear for trial, the court may, in its discretion,
proceed to trial and judgment without further notice to the non-appear
ing party.

Be. Order of proceedings on jury trial;" When the jury has
been Selected and sworn, the" trial, unless the court for good and
sufficient reason otherwise directs, shall proceed in the following order:

BC(l) The plaintiff shall concisely state plaintiffs case and the
issues-to be tried;· the defendant then, in like manner, shall state
defendant's case based upon any defense or counterclaim or both.

BC(2) 'The plaintiff then shall introduce the evidence on plaintiffs
case in chief, and when plaintiff has concluded, the defendant shall do
likewise.

BC(3) The parties respectively then may introduce rebutting evi
dence-;'nly, unless the court in furtherance of justice permits them to
introduce evidence upon the original cause of action, defense, or counter
claim.

BC(4) When the evidence is concluded, unless the case is submitted
by both sides to the jury without argument, the plaintiff shall commence
and conclude the argument to the jury. The plaintiff may waive the
opening argument, and if the defendant then argues the case to the jury,
the piaintiff sball have the right to reply to the argument of the
defendant, but not otherwise.

New material underlined. Deleted material lined through.
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B2(5) Not more than two counsel shall address the jury in behalf of
tbe plaintiff or defendant; the whole time occupied in behalf of either
shall not be limited to less than two hours.

B2(6) The court then shall charge the jury.

GD. Separation of jury before submission of cause; admo
nition: The jurors may be kept together in charge of a proper officer,
or may I in the discretion of the court, at any time before the submission
of the cause to them, be permitted to separate; in either case, they may
be admonished by the court that it is their duty not to converse with any
other person, or among themselves, on any subject connected with the
trial, or to express any opinion thereon, until the case is finally submit
ted to them.

DE. Proceedings if juror becomes sick. If, after tbe formation
of the JUry, and before verdict, a juror becomes sick, so as to be unable to
perform the duty of a juror, the court may order such juror to be
discharged. In that case, unless an alternate juror, seated under Rule 57
F, is available to replace the discharged juror or unless the parties agree
to proceed with the remaining jurors, a new juror may be sworn, and the
trial begin anew; or the jury may be discharged, and a new jury then or
afterwards formed.

RULE 68. ALLOWANCE AND TAXATION OF ATTORNEY
FEES AND COSTS AND DISBURSEMENTS

'" '" '" '" '"
C. Award and entry of judgment for attorney fees and costs

and disbursements.

* '" '" '" II'

C(4)(c)(ii) The court shall deny or award in whole or in
part the amounts sought as attorney fees or costs and disburse
ments. Ne H"di"gs ef fuet er ea".l"sie"s Bf law shall loB
~.ees.aFjl, The trial court shall make findings of fact and
conclusions of law on awards of attorney fees if reguested by
any interested party.

'" '" '" '" '"

RULE 69. DEFAULT ORDERS AND JUDGMENTS

A. Entry of Order of Default. When a party against whom a
judgment for affirmative relief is sought has been Iserved with summons
pursuant to Rule 7 or is otherwise subject to the jurisdiction of the court
and has failed to plead or otherwise defend as provided in these rules,
the party seeking affirmative relief may apply for an order of default. If
the party against whom an order of default is sought has filed an
appearance in the action, or has provided written notice of intent to file
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