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Gilma Henthorne

University of Oregon School of Law
1101 Rincaild Avenue

Eugene, Oregon 97204

Dear Gilmags

I know that we do not need more things on the docket, but
hopefully this one is uncontroversial. Enclosed is a copy of the
July 3, 1996, decision of the Court of Appeals in the case of
Gottenberg v, Westinghouse Electric Corporation. That case
includes a discussion of ORCP Rule 52(A). The court did not
decide whether a party "securing postponement" is the party whose
conduct made the postponement necessary or only one who expressly
requests a postponement. I think that it is crystal clear to me
that "terms" or costs should be awarded against a party whose
conduct made the postponement necessary.

Accordingly, I propose amending ORCP Rule 52 to make that

abundantly clear. Specifically, I would amend ORCP 52(A) as
follows: | _

A. . Postponement. When a cause is set and called for
trial, it shall be tried or dismissed, unless good cause is shown
for a postponement. At its discretion, the court may grant a
pastponemant, with or without terms,|.

I apologize for the late submission, but I frankly just read

this case.
Sincerely yours,
LACHENMEIER, ENLOE-& RALL
, ﬁdy R. Lachenmeier
RRLsbal

Bill Gaylerd (via fax)
Enclosure
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July 3, 1996 No. 330

IN THE COURT OF APPEALS OF THE
‘ STATE OF OREGON

Candace GOTTENBERG, I

Appellant - Cross-Respondent,
v
WESTINGHOUSE ELECTRIC CORPORATION

a Pennsylvania corporation;
Nautilus Industries, a division
.of Broan Mfg. Ce., Inc.,

a foreign corporation;
Harley Adams, dba Hilt Investments;

and Does 1-10,
Deferdants,
and
BROAN MFG. CO., INC,,
a foreign corporation,
Respondent - Cross-Appellont.
(CH530583CV; CA AB9360)

Appeal from Circuit Court, Washington County.

Gayle Ann Nachtigel, Judge.

Argued and submitted May 6, 1996.

Carl A. Rodrigues argned'the cause for appellant - cross-.
respondent. With him on the briefs was Lehner, Mitchell,

Rodrigues & Sears.
Robin A. Jones argued the cause for respondent - cross-
appellant. With her on the brief was hndsay, Hart, Neil &

Weigler.

Landau, Judgsés.

DEMUNIZ, J.

Reversed on appeal; on cross-eppeal, remanded for recal-
culation of reasonable expenses in proving amount of dam-
ages resnlting from the fire incurred by plaintiff after defen-
dant’s failure to admit. and otherwise atﬁmled

Before Deits, Presiding Judge, and De Muniz and -

Cite a5 142 Or Avn 70 (1998)
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72 ' Gottenberg v. We#tinghouse Electric Corp.

DE MUNIZ, J.

Plinf appals an oder vt 0T
d attorney fees efe
g:;:mai:nt iréss—appeals the award of costs and attorney fees

to plaintiff, pursuant to ORCP 45 and ORCP 46, We reverse.

peal and reverse in part on the cross-appeal.

is acti following a
laintiff brought this action for damages ing
' identiii fre that occurred on August 20, 1{391*. ?lma:;tg
:;}ef od that an exhaust fan, manufactured by de gil ant,
zged the fire due to a defect in the fan. ‘No.ne of seed !:ad Xs
o identified a specific defect, and plaintifl prc} ceded on
an “indetexminate defect” theory. The case was setfo

January 24, 1995.0n the first day, the court heard motions, - -

and on the second day, plaintiff moved to amend her com-

plaint to ad

' cted for the first time
inati the fan that had been condu ¢
}t?;t;iz:iius evening. Defendant opposed the motion.

; vidence that
trial court found th I:he_re was no ¢
lain&g acted in bad faith in moving to amen:l(; 'fli;e mzotu;:
goncladed that it would be reversible error not .

ed _ ot
:;sgrgti’; not move for a_postponement but argued that 3

by the amendment. On its own
e o, v:l?zl goﬁtpl;}:n%eo:;d“aycontinuance for filing of th;
’ ifrgggnd;nent, Rule 21 motions and further expe
examination[.]” o -
On January 30, defendant filed a“Motmg f::z 5;:;!:?8—
- ment of Extraordinaxy Costs Incurred by Defeze é’i‘i;e
were incurred as a result of the contipuance,

i defective in specific "
allegations that the fan was inspecihe.
ways. Plaintiff's motion to amend followed & magnl

granted the motion on the basis of ORCP 52, which provides,

in part:

! is shown for a post-
© tried :cmissed, unless good cause 18 v
ponege:tx.sﬁt its discretion, the wuﬁ. may g;an!. a é)os
ponement, with or without terms, including requns

r—————————— .

1 The other defendants are rol, parties Lo this sppeal. )

Cite as 142 Or App 70 (1956) 73

party securing the postponement to pay expenses by an
opposing party.”

We review g trial court’s decision to award all, part
or none of the fees for abuse of discretion, but our review of
whether the fees were authorized by the statute is a question
aof law. Lovgjoy Specinlty Hospital v. Advocates for Life, 121
Or App 160, 167, 855 P2d 159, rev den 318 Or 97, 98 (1893).

The trial comrt found that plaintiff was the party
“securing the postponement,” within the meaning of ORCP
52 A, and plaintiff argues that the court erred in that finding.
Plaintiff contends that what she asked for and received was
leave to amend her complaint, and becavse she did not ask
for, and was not benefitted by, the postponement, she wasnot
the “party securing the postponement.” She also argues that
Broan's costs are not “terms” of postponement, because

Broan did not ask for them when the postponement was
granted,

Since the decision in PGE v. Bureau of Labor and
Industries, 317 Or 606, 610-12, 859 P2d 1143 (1993), the
Supreme Court has repeatedly stated that, in interpreting a
statute, our task is to discern the legislature’s intent from the
text and context and, if intent is not then dlear, to inquire into
legisiative history. Here, however, the disputed phrase was
not a legislative enactment. It was part of an amendment to
ORCP 52 A promulgated by the Council on Court Procedures.
See ORS 1.735. However, we conclude that the interpretation
of a rule of civil procedure is analogous to that of a statute,
beginning with the elementary requirement that interpreta-
tion of a statute or a rule requires consideration of the text in
context. If a rule remains ambigucus, we must then look to .
the “intent” of the Council in adopting the rule, which neces-
sarily recognizes the duty of the council to develop “a system
of continuing review of the Oregon laws relating to civil pro-
cedure[]” ORS 1.725(3). The analytical approach taken by
the parties here has included the historical context of the
rules, and we agree with that appreach

———— e

? In cases where the legislature plays an active yole in the adoption of n rule,
see ORS 1.735(1), its intent instead of or in addition te the Council's would be rele-
¥ant and wopld be ascertained in accordanse with PGE.

&5
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74 Gottenberg v. Westinghouse Electric Corp.

The second sentence of ORCP 52 A, which is the sen-
tence at issve here, was adopted by the Council in response to
Spaulding v. McCaige, 47 Or App 129, 614 P24 594 (1980).
See Council on Court Procedures, Staff Comment, 1980,
reprinted in Lisa A. Kloppenberg, Oregon Rules of Civil Pro-
cedure: 1995-19596 Handbook at 144. In Spauiding, the trial
had been set in Canyon City on February 23, 1979, at which
time the plaintiffs, their counsel and the witnesses whom
they had subpcenaed appeared. Defendant McCaige
. appeared by counsel. Defendants Proksel and their attor-
neys, all of whom were scheduled to fly in from Portland,
were not there because weather conditions prevented their
chartered plane from flying. The court first decided to wait to
gee if the flight could be made at a later hour and, when it
could not, the trial court had the choice to enter a default
against the Proksels or to postpone the trial. Id. at 137. The
court postponed the frial, and after the trial was concluded,

RO
Cite as 142 Or App 70 (1995) 75

who e -
who néérmly requests a postponement, as plaintiff

of costs.

The text of ORCP 52 A, that th
. e ¢o %
&cstponement, with or without terms,” ma;r;n;i?z g%-ra:éto‘}
e p;‘fﬁ.otxﬁeementtm'};;:umnt with the imposition of the
“term‘ Lhe gran at reading is in acco. i ’
ngSéngzélzdzAnjg&gehmh v;;::i the im;itm?;c&:dagzgdtgii:cg
3 re, when the court decid
case, 1t stated on the record that it had "1 0 pestpone the

pe:8l ANl 96-01-d3s

the court granted the motions for costs against the Proksels.

On the Proksels’ appeal, we considered earlier case
law and statutes in addressing the question “whether Oregon
trial courts have authority to grant 2 continuance upox; tg:‘j prosent] 1ot
condition that the moving party pay the expenses of his ey a motion and an affidavit ivi
adversary.” Id. at 139. We contluded that the answer was zlf:uatwn.and setting out your costs * * su&%n;z:étﬁ
“far from clear{.]” /d. Under the statutes as they read at that 13%3%"" to respond ** % Spaulding, 47 O App at
time, ORCP 52 A allowed a court “upon terms” fo reset a case rackets and ellipses theirs),
after postponement, but ORS 20.110 also limited costs on - We beld that
postponement to $10. We did not, however, resolve the ques-
tion “whether adoption of ORCP 52 [was] an implied repeal of
the antiquated $10 limitation of ORS 20.110,” id. at 141, .
because the Proksels had “assumed” that the cowrt had - }
authority to erder payment of all of the expenses. 4

. ’ tinuan
Following Spoulding, the legisiature repealed ORS - , be pajtfﬁ fdofk::t;gg?d on the requirement that certain costs
20.110, Or Laws 1981, ch 898, § 53, and the Council amended _ i N
ORCP 52 A to darify that one of the terms under which a endant argues that oarderin
- “requiring th eXpenses need . g payment of
postponement could be- granted was “requiring the party . becanse i § nqigbe at the time of the postponement

securing the postponement to pay expenses incurred by an
opposing party.”* However, the Janguage chosen by the Conn- ™~ -
cil does not make clear whether the “party securing the post- -

ponement” means any party whose conduct made the post- -2
ponement, neeessary, as defendant argues, or only a party Whemel‘tOOppase the postponement i thay Fing
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78 Gotte;;bejgj_r. Westinghouse Electric Corp. '

i ! ding of Spauld- -
t agree with defendants understan
}% ﬁ?‘%:{::ﬁal court's statement clearly shows &:; th: court
;igerbed ihe Proksels’ attorneys to the possibility of costs.

Defendant also argues that here t.here_wa‘s al;slo a
“continuance conditioned” on pa t becan\:fté:;t\z Iz:: coﬁ-rt
‘that defendant intended to move for costs a1 the court
responded to that intention. Defendant relies on tne co

statement:

indi i that 1 was
s3n% want fo indicate to either party
um:slmf;gﬁ 0;# the inconvenience and costs that have bee:;
experienced by both sides, bq: tilsag‘s s:r ﬁiﬁr tgc:g 23;;:;:'3 .
in ¢the Court Jooking at ) , the he
f::ﬁ;:l those kind of factors _the Court takes into consid
eration and the Court did eonsider that.

3 indi i ipt of pro-

d indicate that I will return the transcnp
ceedxlinwgguio l{:o:;mel for defendant} and I will !;g;p_a& 'i
indicated to you, I developed a separate noteb k on e
motions and I will keep my notes in this case fin the even
that the case] should be re-assigned to mel.]

idered in

wever, when those statements are consx
context gg do not agree with defendant that the trial w\;t
was o:-éieﬁng payment of costs as a term of the continuance.

Rather, the court was addressing ruling on various motiong |

i t. Counsel for
court following the postponemen :

be'ig::iéh ::oted that “whatever trial jodge ends uﬁ. w:t};ntgxe
gase would probably want to rule on his own motion

would suggest that that would be appropriate.” The court

then asked counsel for Jefendant his preference, and cou
answered that, ]

“inh ount of time and effort that’s already been .
‘mt!int: qtgih;:emmeetmg , pretrial issues 1 woﬁﬁddhﬁpeveﬁg:
?!‘:e Court would bﬁthebprﬁamwi 3;;15: :‘v* ) Tb: e the
i this case bac X )
g:ﬁgl:wtgr? 2;'1 the case and very aware of the 1s§uess aﬂ!:gé
in the light of expedience and costs and all the mciients -
we all think about when we have to spegk to et
answer to them, that wonld be a facter to0 be con: .

Cite as 142 Or App 70 (19956)

The court’s response, relied on by defendant, shows
the court’s awareness that the decision to postpone necessar-
ily resulted in “inconvenience and costs” Lo both sides. How-
ever, the court did not eondition the continuance on payment

of costs, nor did defendant ask for costs at that time. The

court erred in granting defendant’s later motion for assess-

ment of extraordinary costs when payment of expenses was
not a term of the continuance.?

We turn to defendant’s eross-appeal. Defendant first
assigns error to the trial court’s grant of plaintiff's motion for
costs and attorney fees, pursvant to ORCP 45 and ORCP 46,
for defendant’s failure to admit. In February 1995, plaint:iff
presented defendant with a request for admission of the
amount of damage that had resulted from the fire, Defendant
denied the request but immediately before trial stipulated as
to plaintiffs damages. Plaintiff later moved for, and was
granted, costs and attorney fees incurred in proving
damages,

ORCP 46 C provides:

“If a party fails o admit the genuineness of any docu-
ment or the truth of any matter, as requested under Rule
45, and if the party requesting the admissions thereafter
proves the genuineness of the docuient or the truth of the
matter, the parly requesting the admissions may apply to
the court for an order requiring the other party to pay the
party requesting the admissions the reasonable expenses
incurred in-making that proof, including reasonable attor.
ney’s fees. The court shall make the order unless it finds
that (1) the request was held objectionable pursuant to Rule
45 B or C, or (2) the admission sought was of no substantial
imporiance, or (3) the party faibing to admit had reasonable
ground to believe that such party might prevail on the mat-
bf:lr, or {4) there was cther good reason for the failure to
admit.”

Generally, a trial court's determinations with respect to
ORCP 46 C are discretionary, including the determination of
whether a party ressonably believed it would prevail orhad a

* Because of our resolution, we do nat address whether "expenses” under
ORCP 52 A may include an award of sttorney fees.

77
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78 Gottenberg v. Westinghouse Electric Corp.

good reason for failing to admit. Adams v. Hunter Engineer-
ing Co., 126 Or App 392, 397, 868 P2d 788 (1994). We review
for an abuse of discretion, Id. .

Defendant argues that plaintiffs motion should
have been denied because defendant had reasonable grounds
to believe that it would prevail on the amount of damages.
Plaintiff's damages bad been paid by State Farm Insurance
Company in exchange for subrogation to her claims. Defen-
dant contends that, at the time of the request for admission,
defendant had a pending motion in limine to exclude evi-
dence of damages to’ plaintiff in excess of $8,709.13, because
it had learned that that was the amount of the losses
incurred by plaintiff that State Farm had not paid. In the
alternative, defendant’s motion sought to have State Farm
added a5 a real party in interest. Defendant argues that mak-
ing the admission would have been a concession that its
motion was invalid.

Under ORCP 45 B, a party responding to a fequest ~

may deny the request, but a

“denial shall fairly meet the substance of the requested
admission, and when good faith requires that a party qual-
ify the answer or deny only a part of the matter of which an
admission is requested, the party shall specify so much of it
as is true and qualify or deny the remainder.” -

We agree with plaintiff that defendant’s motion in limine did
not preclude defendant from answering the request by admit-
ting the amount of damages but declining to admit who
incurred them. '

Defendant also argues that there were other “good”
reasons for {ailure to admit the amount of damages claimed,
because much of plaintiffs documentation offered as evi-
dence of damages was in the form of estimates of losses with-
out documentation, affidavit or source to show the actual
losses. Therefore, defendant argues, it did not know until
informed immediately before trial that a witness was pre:

pared to testify that the written estimates were the same a8

the damages actually incurred.

Cite as 142 Or Anp 70 {1996) 79

We reject defendant’s argument. As plaintiff points
out, the documentation attached to the requesiz was a g}mpi-

- lation of receipts, invoices and estimates of damage that com-

prised the documentation submitted during trial and to
which defend_ant stipulated. That documenﬂgaﬁon was the
basis of the witness’s testimony. Furthermore, at the time of
thq request, defendant was in possession of plaintiff's entire
claim file, which detailed all the damage and amounts paid
as a result of the fire. We find no abuse of the court’s discre-
tion in allowing plaintiff’s motion,

Defendant argues, that, if allowing the motion was
not error, the amount of the award was error because the
court awarded plaintiff costs and fees that were incurred
before the request for admission was made. An award pur-
suant to ORCP 46 C is for “reasonable expenses incurred in
$:1;:‘:ig;w tbfat pmofl'; inclul%i]ng reasonable attorney fees,” and

or an abuse of discretion, X
588,592, 770 P2d 95 (1980y, o Lrack: 95 Or App

ORCP 46 C provides that, if a party fails to admi
matter as requested under Rule 45, “and if the party rec;?xuezs
ing the admissions thereafier proves the genuineness of the
document or the truth of the matter,” the court may award
the party that made the requests “reasonable expenses in
making proof.” (Emphasis supplied.) The plain import of the
language of the rule is that if the failure of a party to respond
to a request for admission necessitates incurring additional
expenses, the court may award such expenses as a sanction
for failing to respond. The rule does not contemplate award-
Ing more than that as a punitive sanction for the non.
responding party's actions. As we said in Smo:

“The amounnts awarded under ** * ORCP 46C are not

Egalines but are reasonable reimbursements for the
enses necessitated by an unreasonabl

admit{)” Id. at 591. - d ° ;Tefusai to

In this case, plaintiff does not argue that all of the
gxpefrses the trial court awarded were necessitated by defen-
h }!}mts refusal to admit; at oral argument, plaintiff conceded

at & substantial portion of the expenses already had been
€xpended before the service of the request for admissions.

91 L 96-01-43S
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80 Gottenberg v. Westinghouse Electric Corp,

The trial court erred in including fees and expenses that were
not necessitated by defendant’s failure to admit.

Reversed on appeal; on cross-appeal, remanded for
recalculation of reasonable expenses in proving amount of
damages resulting from the fire incurred by plaintiff after
defendant’s failure to admit and otherwise affirmed.

91 3L 96-01-435
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September 10, 1996

VIA FACSIMILE (541)346-1564

Gilma Henthorne

University of Oregon School of Law
1101 Kincaid Avenue
Eugene, Oregon 97204

Dear Gilma:

Ly W

FACSIMILE
(503) 281-9663

I know that we do not need more things on the docket, but

hopefully this one is uncontroversial.

Enclosed is a copy of the

July 3, 1996, decision of the Court of Appeals in the case of

Gottenberqg v, Westinghouse Rlectric Corporation.
includes a discussion of ORCP Rule 52(A).

That case

The court did not

decide whether a party "securing postponement® is the party whose
conduct made the postponement necessary or only one who expressly

requests a postponement.

I think that it is crystal clear to me

that “terms" or costs should be awarded against a party whose
conduct made the postponement necessary.

Accoxdingly, I propose amending ORCP Rule 52 to make that

abundantly clear.

follows:

A. . Postponement.
trial, it shall be tried or dismissed,
for a postponement.

nt SRVIDAERONE

%;“ﬁﬂ to pay expenses incurred”by an opposing

Specifically, I would amend ORCP 52(A) as

wWhen a cause is set and called for
unless good cause is shown
At its discretion, the court may grant a
postponement, with or w1thout terms, xncluding re i

apologize for the late submission, but I frankly just read

this case.

RRL:bal

Sincerely yours,

LACHENMEIER, ENLOE & RALL

udy R. Lachenmeier

Bill Gaylord (via fax)

Enclosure
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July 3, 1996 No. 330

IN THE COURT OF APPEALS OF THE
STATE OF OREGON o

Candace GOTTENBERG, L

Appellont - Cross-Respondent,
w
WESTINGHOUSE ELECTRIC CORPORATION
a Pennsylvania corporation;
Nautilus Industries, a division
.of Broan Mfg. Co., Inc.,
a foreign corporation;

Harley Adams, dba Hilt Investments;
and Does 1-10,
Defendants,
and
BROAN MFG. CO,, INC,,

a foreign corporation,
Respondent - Cross-Appellont.

{C930583CV; CA A89360)

Appea! from Circuit Court, Washington County.

Gayle Ann Nachtigal, Judge.

Argued and submitted May 6, 1996. -

Carl A, Rodrigues argued the cause for appellant - eross-.
respondent. With him on the briefs was Lehner, Mitchell,
Rodrigues & Sears. -

Robin A. Jones argued the cause for respondent - cross-
appellant. With her on the brief was Lindsay, Hart, Neil &

Weigler.

Landau, Judges.

DE MUNJIZ, J.
Reversed on appeal; on cross-appeal, rexanded for recal-

culation of reascnable expenses in proving amount of dam-
ages resulting from the fire incurred by plaintiff after defen-

dant’s failure to admit and otherwise afﬁrmad

Before Deits, Presiding Judge, and De Muniz and :

Cite 25 142 Or App 70 (1995) ’
71
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72 ' Gottenberg v, Weétinghouse Electric Corp,

DE MUNIZ, J.

Plaintiff appeals an order awarding extraordinary
costs and attorney fees to defendant Broan (defendant)’.
Defendant cross-appeals the award of costs and attorney fees

to plaintiff, pursuant to ORCP 45 and ORCP 46. We reverse

on the appeal and reverse in part on the cross-appeal.

) Plaintiff brought this action for damages following a

residential fire that eccurred on Angust 20, 1991, Plaintiff
alleged that an exhaust fan, manufactured by defendant,
caused the fire due to a defect in the fan. None of plaintiffs
experts identified a specific defect, and plaintiff proceeded on
an “indeterminate defect” theory, The case was set for trial on

January 24, 1995, On the first day, the court heard motions, - -

and, on the second day, plaintiff moved to amend her com-

plaint to add allegations that the fan was defective in specific

ways. Plaintiff’s motion to amend followed a magnified exam- -

ination of the fan that had been conducted for the first thme
the previous evening. Defendant opposed the motion.

The trial court found that there was no evidence that
plaintiffhad acted in bad faith in moving to amend. The court
concluded that it would be reversible error not to allow the
amendment. Plaintiff informed the court that she was ready

to proceed and did not request a postponement. Defendant -

also did not move for a postponement but argued that its
defense would be prejudiced by the amendment. On its own
- motion, the court granted “a continuance for filing of the
amendment, Rule 21 motions and further expert

examination[.]”

On January 30, defendant filed a “Motion for Assess- .

“ment of Extraordinary Costs Incurred by Defendant,” which

were incurred as a result of the continuance, -The court

granted the motion on the basis of ORCP 52, which provides,
in part:
“A. When a cause is set and called for trial, it shall be
" tried or dismissed, unless good cause is shown for a post-
ponement. A¢ its discretion, the court may grant a post-
ponement, with or without terms, including requiring the

! The other defendants are not parties to this appeal.

Y en—

73

et e

Cite as 142 Oy App 70 (1996)

party securing the
opposing party.* postponement to pay expenses by an

We review a trial court’s decisi

:'x;‘ ::ge cé;ihe fees for abuse of disc?c’eltsx'?nxt ?u:wrzg’ par?

wheth eiwe jiiess ;ecxz Z;ztgmzzgz by the statute s a que?;o?a
. ospital v. Advocate ;

Or App 160, 167, 855 P2d 15, rew don, 315 Or ssvfagsjégég? '

The trial court found tha inti
. ) ¢ plaint
securing the postponement,” 1.v|f:ithinpt:h1;.-n r:xi‘;zisgt?fORCi’

Since the decision in PGQE
. v. By
Industries, 317 Or 606, 610-12, 859 mdwf;cégf(lf;gg Ki

cedurel J”

the parties here has 1
: s mcluded the histor v
rules, and we agree with that appreacs anca! context of the

the Jagislature Plays an active yole in the adoption of » rule,

sep 1 o . 4
vant ey -T35(1), s intent instead of or in addition to the Council's would be peje.

“ould be ascertained in accordanee with PG,
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74 Gottenberg v. Westinghouse Electric Corp.

hich is the sen-~
The second sentence of ORCP 52A, whi
tence at issve here, was adopted by the Council in ;%ip?;:és; g;:
Spaulding 4. Ml g’g;dﬁspp lﬁﬁﬁ‘cﬁm@, 1980,
Councl on Court ures, b, X
feE;ﬁnt;? in Lisa A. Klopgp::kbefzgi ﬁreigoré m;i;g CE,;;; ;ﬂ;i
+ 1995-1996 Hand a .In . _
gfdmbeenl setin Canyon_Cit,y on Flebn(xfg; ezs:; ;,g?e:; ea: :gloc;
time the plaintiffs, their counsel an & Ve Coige
d subpoenaed appeared. Defen V °
:};egeariz by eounsep 1. Defendan}t:dfz’oil;se! agi xgxg:ﬁgit;‘b:;
. { whom were schedu fly in d,
g?ey:e’ :ft {t}here because _wea%ir m:;gxggtxz géziinﬂ‘:?fg
chartered plane from flying. cow ¢ e
i :oht could be made at a later hour and,
iﬁ?ﬂg ;hoi,ﬂt)hg: trial court had the choice to enter a defeult

against the Proksels or to postpone the trial. Id. at 137. The '

court, postponed the trial, and after the trial was concluded,

the court granted the motions for eosts against the Proksels. -

! idered earher case
On the Proksels’ appesl, we conside
law and stgtutes in addressing the question “whether Oregon

trial courts have authority to grant & continuance upon the

condition that the moving party pay the expenses of his .

Y i r was
» I1d. at 139. We conduded that the answe
E?a‘;eésnagdear[.]” 1d. Under the statutes as tl::'e{o t:;i :: g;:;
time, ORCP52 A allowed a court “upon terms

after postponement, but ORS 20.110 also limited costs on

postponement o $10. We did not, however, resolve the gues-

tion “whether adoption of ORCP 52 {was] an jmplied repealof

the antiquated $10 limitation of ORS 90.110,” id. at 141,

n d -
because the Proksels had “assumed” thai the court ha

authority to erder payment of all of the expenses.

] 3 aled ORS -
lowing Spaulding, the legislature repe
20.110, g: L(;wsnlg%g?dx 898, § 53, and the Coundl amended

ORCP 52 A to clarify that one of the terms under which a
postponement 0o

incurred by an -’
ing the onement to pay expenses in : L
i?:og;:li partl;)ft Ignwever, the language chosen by the Coun- *

mak -

il does not e clear wahftﬁmer lilee‘zoaﬁa iﬁec:);z‘r;eg g:: g:t-
t” means any party whos

ggizl;:gt :ecessary, as defendant argues, oY only a p

uld be. granted was “requiring the party

-

an_
=

-

a

Y ‘,‘di"'.‘; Wi,
)

Cite as 142 Or App 70 (1996) 75

who expressly requests a postponement, as plaintiff .

contends.

We do not resolve that issue. Assuming that plaintiff

is the “party securing the postponement” even though she did .

not move for a postponement, we nonetheless agree with her

that the costs here cannot be “terms” of the postponement -

when the postponement was granted without any discussion
of costs.

The text of ORCP 52 A, that the court may “grant a
postponement, with or without terms,” makes the grant of
the postponement concurrent with the imposition of the
“terms” of the grant, That reading is in accord with the facts:
in Spaulding, which was the impetus for the amendment to
ORCP 52 A, There, when the court decided to postpone the
case, it stated on the record that it had

“‘told [Proksels’ attorneys] on the telephone that I was
probably postponing the case, and I was seriously consid-
ering allowing the people who did appear their out-of-
pocket costs on this. I am still inclined to do that, I suppose
the fair thing would be for you gentlemen [the attorneys
present] to file a motion and an affidavit summarizing the
situation and setting out your costs * * *. They'll have an
opportunity to respond * * *'” Spoaulding, 47 Or App at
137-38 (brackets snd ellipses theirs).

We held that

“what the trial court did—announcing it was ‘inclined’ to
require the nonappeaning party to pay the costs of the
appearing parties, but reserving a final ruling until the par-
ties had an opportunity to present written and oral argu-
ments on the issue-was the functional equivalent of a con-

tinuance conditioned on the requirement that certain costs
be paid.” Id. at 139.

Defendant argues that ordering payment of
expenses need not be at the time of the postponement
because in Spadding

“it]he trial court did not inform the Proksels that the pay-
ment of costs was a condition of the postponement; it appar-
ently did not even give them the opportunity to consider
whether to oppose the postponement in that light.”

-
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76 Gottenberg v. Westinghouse Electric Corp.

itk ! tanding of Spauld- -
t with defendant’s ungders
?fe‘c’i‘:Ztﬁﬁu!t‘s statement clearly ah_-osfe'g @:; t?nets court_
;lgerted the Proksels’ attorneys to the bility of costs.

Defendant also argues that here there was also &

iti ” it was clear
“gont e conditioned” on payment because }
'&it:it‘;;:dant intended to move for costs and tha:;he c:;xtl;t
responded to that intention. Defendant relies on the courts

gtatement:

“1 didn't want to indicate to either party that Ibwzz
anmindful of the inconvenience and costs that have be
experienced by both sides, but thagis a letg;t;ertgx;c!;g is;;zg: .

i Court looking at its discr , the he
iﬁ'@i%&a kind of factors _the Court takes into consid
eration and the Court did consider that.

i i ipt of pro-
sndicate that I will return the trax}scnpt 0
m;lmv;:ultg ’il:ounse! for defendant} and 1 mﬁbkeﬁp—a&i
indicated to you, I developed a se_apargbe notek ac:h o:ve he
motions and I will keep my notes in this case {in the

that the case] should be re-assigoed to mel.]”

However, when those statements are considered In

céntext, we do not agree with defendant that the trial court

was ordering payment of costs 85 a term of the continuance.

Rather, the court was addressing ruling on various motiong _

i . Counsel for
urt following the post_ponement :
:elgxﬁéh r?o::d that “whatever t:lrial _u;gge;;r:‘dfn :ﬁb:;t};nt;u;
case would probably want to rule on B I ot
est that that would be appropniate.
mdass;gigmunsel for defendant his preference, and cou

answered that,

: i ; dy been
“in i ount of time and effort that’s alrea ’
‘la?thiijé; qt!l;ih;meeﬁng, pretrial issues 1 would t?;;pe :}'1;;:
}t.)he Court would have—thebpr?‘:;l;;g J}a:edrg: ?2“3 Th:%o the

i d this case bac )
Egrfzg!:\?ax?:f the case and very aware of the issues aﬂ!-:gi':
in the light of expedience and l::aasts t:;nd all t}tx: tc‘}‘:x;;.)gtss hat
think aboui when we have speak L !

::s:«vner to them, that would be a factor 10 be considered.

fp

b

Cite as 142 Or App 70 (1995) : 77

The court’s response, relied on by defendant, shows
the court’s awareness that the decision to postpone neeessar-
ily resulted in “inconvenierce and costs” to both sides. How-
ever, the court did not condition the continbance on payment

of costs, nor did defendant ask for ecosts at that time. The

court erred in granting defendant’s later motion for assess-
ment of extraordinary costs when payment of expenses was
not a term of the continuance.?

We turn to defendant’s cross-appeal. Defendant first
- assigns error to the trial court’s grant of plaintifi's motion for
costs and attorney fees, pursuant to ORCP 45 and ORCP 46,
for defendant’s failure to admit. In February 1995, plaintifi
presented defendant with a request for admission of the
amount of damage that had resulted from the fire. Defendant
denied the request but immediately before trial stipulated as
to plaintiffs damages. Plaintif later moved for, and was
granted, costs and attorney fees incurred in proving
damages.

ORCP 46 C provides:

“If a party fails to admit the genuineness of any docu-
ment or the truth of any matter, as requested under Rule
45, and if the party requesting the admigsions thereafter
proves the genuineness of the document or the truth of the
matter, the party requesting the admissions may apply to
the court for an order requiring the other party fo pay the
party requesting the admissions the reasonable expenses
incurred in making that proof, including reasonable attor.
ney’'s fees. The court shall make the order unless it finds
that (1) the request was held objectionable pursuant to Rule
45 B or C, or (2) the admission sought was of no substantial
imporiance, or (3} the party fajling to admit had reasonable
ground to believe that such party might prevail on the mat-
ter, or (4) there was other good reason for the failure to
admit.”

Generally, a trial court’s determinations with respect to
ORCP 46 C are discretionary, including the determination of
whether a party reasonably believed it would prevail orhad a

* Recause of our resolution, we do not address whether “expenses” under
ORCP 52 A may include an award of attorney fees.
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78 Gottenberg v. Westinghouse Electric Corp,

good reason for failing to admit. Adams v. Hunter Engineer-
ing Co., 126 Or App 392, 397, 868 P2d 788 (1994). We review
for an abuse of discretion, Id. .

Defendant argues that plaintiffs motion should
have been denied because defendant had reasonable grounds
to believe that it would prevail on the amount of damages.
Plaintiff's damages had been paid by State Farm Insuranee
Company in exchange for subrogation to her claims. Defen-
dant contends that, at the time of the request for admission,
defendant bad a pending motion in limine to excluode evi-
dence of damages to plaintiff in excess of $8,709.13, because
it had learned that that was the amount of the losses
incurred by plaintiff that State Farm had not paid. In the
alternative, defendant’s motion sought to have State Farm
added as a real party in interest. Defendant argues that mak-
ing the admission would have been a concession that its
motion was invalid.

Under ORCP 45 B, a party responding to a z;equest -

may deny the request, but a

“denial shall fairly meet the substance of the requested
admission, and when good faith requires that a party gual-
ify the answer or deny only a part of the mattier of which an
admission is requested, the party shall specify 8o much of it
as is true and qualify or deny the remainder.” -

We agree with plaintiff that defendant’s motion ir limine did
not preclude defendant from answering the request by admit~
ting the amount of damages but declining to admit who
incurred them. '

Defendant also argues that there were other “gocd”
reasons for failure to admit the amount of damages claimed,
because much of plaintiffs documentation offered as evk
dence of damages was in the form of estimates of losses with-
out documentation, affidavit or source to show the actual
losses. Therefore, defendant argues, it did not know until
informed mmediately before trial that a witness was pre:

pared to testify that the written estimates were the same 85

the damages actually incurred.

Cite as 142 Or App 70 (1996) 79

We reject defendant’s argument. As plaintiff points
out, the documentation attached to the request was a compi-

- lation of raceipts, invoices and estimates of damage that com-

‘prised the documentation submitted during trial and to

whz_ch defend_ant. stipulated. That documentation was the
basis of the witness's testimony. Furthermore, at the time of
the request, defendant was in possession of plaintiff's entire
claim file, which detailed all the damage and amounts paid
&5 a result of the fire. We find no abuse of the court’s discre-
tion in allowing plaintifs motion,

Defendant argues, that, if allowing the motion was
not error, the amount of the award was error because the
court awarded plaintiff costs and fees that were incurred
before the request for admission was made. An award pur-
suant to ORCP 46 C is for “reasonable expenses incurred in
makmg that proof, including reasenable attorney fees,” and
we review for an abuse of discretion. Smowv. Black, 95 Or App
588, 592, 770 P2d 925 (1989).

ORCP 46 C provides that, if a party fails to admit
matter as requested under Rule 45, “and if the party requesé
ing the admissions thereafter proves the genuineness of the
documnent or the truth of the matter,” the court may award
the party that made the requests “reasonable expenses in
making proof.” (Emphasis supplied.) The plain import of the
language of the rule is that if the failure of a party to respond
to a request for admission necessitates incurring additional
expenses, the court may award such expenses as a sanction
for failing to respond. The rule does not contemplate award-
ing more than that as a punitive sanction for the non-
responding party's actions. As we said in Smo:

“The amounts awarded under ** * ORCP 46C are not
genaitaes but are t:zasonable reimbursements for the
Xpenses necessita by an unreasonable refusal to
admit()” Id. at 591. - : A

In this case, plaintiff does not argue that all o
gxpa?ses the trial court awarded were necgzeitabed by difg;e;
: }t:nts refusal to admit; at oral argument, plaintiff conceded

at & substantial portion of the expenses already had been
expended before the service of the request for admissions.

£
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80 Gottenberg v, Westinghouse Electric Corp.

The trial court erred in-induding fees and expenses that were
not necessitated by defendant’s failure to admit.

. Reversed on appeal; on cross-appeal, remanded for
recalculation of reasonable expenses in proving amount of
damages resulting from the fire incurred by plaintiff after
defendant’s fatlure to admit and otherwise affirmed.

J0TNF B Y3TINTHOVT

91 anl 96-01-d4S

12



