May 24, 1996

To:  Chair and Members, Council en Court Procedures
From: Maury Holland, Execufive Director m . 4 . 3{/

Re: Item of New Business

The attached query from Jim Nass, on behalf of the OSB Appellate Practice Section, just
arrived. Please place it in your Council file. At the discretion of the Chair, this will be discussed
as an item of new business at the June 8 or subsequent meeting.
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SUPREME COURT BUILDING

1163 STATE STREET
May 2 2 1 99 6 SALEM, OREGON 97310
, .
Councll on Court Procedures
¢/o Professor Maury Holland
Un!versi?! of Oregon School of Law
Room 331

1101 Kincald St.
Eugene, OR 97403

Re: Oregon Rules of Civil Procedure; especially ORCP 72

Professor Holland,

COURT of

APPEALS
- RecoRs secmion

Fax 503.986-8560
TDD 303-996-5361

fam wﬂtlilg on behalf of the Appellate Practice Section of the Oregon State Bar.
The Section Is proposing legislation for the 1997 legislative sesslon affecting the

practice of appellate law, .One of our proposed bllls deal with stays on appeal in

| cases. . A

copy of the proposed blll Is enclosed. Section 8 of the blll would amend ORCP 72 to clarify
that trial courts retaln the authority to stay executlon on a judgment notwithstanding the fliing
of an appeal. We belleve that this Is the current state of the law, but, becausé of the existing
provisions of ORCP 72, some trial court Judges decline to act on motlons for stays of
enforcement ofmmems If a notice of apgeal has been flled. If the Leglslature adopts the

- proposed amen
- doubt on that subject.

Note also that Section 1(1){a) of the.
2(4)

refers to ORCP 82 D an_d £, and Section

roposed bill refers to ORCP
refers to ORCP 82 F and G. |

ents to ORCP 72 and adopts Section 7 of this bill, we hope to remove all

68, Sectlon 2(25

The Appeﬂaté Practice Sectlon Is very lntereste& in the Councll's position regardlng the

proposed amendment to ORCP 72 and whether the references In the
provisions of the Rg!es'of Civil Procedure are appropriate.

ed biil, It will be ré-se&sion filed And a |

If the Board of Governors aﬁproves the pro
that we will have the opportunity In

draft blil produced by Legislative Counsel. We understand

proposed blil to other

the Fall of this year-to make changes to the bill. We Invite the Councll's comments on the
proposed blll at any time between now and then; and theréafter as the bm_ (we hope) proceeds

through the leglslature.

Slnce:fely,

prcorr.mbs

c: Jas Adams, Chalr,- Executive Committee,'Appéﬁate Practice Sectlon-
Ginl Linder, Chalr, Leglslation Committee = - L e

Post-it" FaxNote 7671

o527 |G

Py of. Maury Holland

From 3w AJASS
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Benate Bill
smdMARY

Mlendu procedure 1or oht,aining stays of enfcmement of judgmnt.u in
ci.vil Cages. . - -

A BILL FOR AN ACT

Ralating to appeale: amending ORS 19.033, 19.03% and 19.040 and ORCP 72,
repealing 1¥.045 and 1%.050, and creating new provisions.

Be It Enacted by the People of the sState of Oregon:
BECTION 1. ORS 19.033 is aménded to read:

19.033. (1} When the notice of appeal has been ‘served and £iled
ar provided in ORS 15.023, 19.026 and 19.029, the Supreme Court of
the Court of Appeals shall have jurisdiction .of the cause, [pursuant
to rules of the court,] but the txrial court shall have such powers
in éomnection with the appeal an are r'onferred upon it by law end
shall retain 3ur5.sd1ct:inm

. (a) {for the purpose of allowanca and raxation of] To
decide requesta for attorney fees, coatr and di nht_:_rsefments or _
expenses pursuant to [rule or statute] ORCP 68 or other provision of

- daw:. [Ir the trial court allows and taxes attornay fees after the

notice of appeal has been gerved and filed, any necessary
modification of "the appeal shall be purduant Lv rules of the
appallate court.]: _

. . .(b) To anforce tha judgment, subject to the judgment or
portion t;haz:eo: ‘being stayed under ORS 19 040, Sect::!.on 7. af t:h:.a Act
or other provision of. lun . . .

(2) &« & &« &
(3) = - 'n- *
(4} " " w w

(lS)Gin*

(6) Jurindiction of the appellate court over a cauge ende when ‘
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a copy of the appellate judgment is mailed by the State Court _
Adminigtrator to the court from which the appeal was taken pursuant
to ORE 19.190, except that the appellate court may recall the
appellate judgment ag justice may require and may stay enforoemant
of tha appellate judgment for the filing of a patition fox writ of
cartiorari to the Bupreme Couxt of the United States and pending
disposition of the matter by tha Suprome Court of thae United States
or such othey time ap the Oregon appallate court may deen .
sppropriate.

szmon_z... ORS 19.038 18 amended Lo read:

16.038. mmuknm_qn.mau_.mmlm ) Uadartakinss on

appoal are of two kinds:

- {a) An undcrtaying for couts secures paymant of danagesg,
costs and disbursements: that may bo awardaed a;:a,inat the appellant .cn

appoal.

(b) A’Bupersedénu undertaking secures performance of tha
judgment being appealed and oporates to atay c-nforcnnmnt of the
judgment pending appaal.

(2) An undartaking on appeal shill be sscured by.one ox more
sureties, qualified as provided in ORCP 82 D and E, ox by an
irrevocable letter of credit from a qualifylng bank or a deposit of
money, checks ox feodoral or sunicipal obligations as provided in ORS
Chepter 22. The liability of the surety or letter of cxredit issuer
ghall be limited to the amount gpecified in the undertaking and such

amount shall be stated.in all uppaal bonds and lekters of credit. .

{(1) Bxc:epi: as provided in OR.S' 19.045, within 14 days afcter the

flling of the notice of appeil, sppellant shall serve on the

adverse part or the atrorney of the adverse party an. undertaking as
provided in ORS 19.040, and within such 1¢ dayo chall file wich tha
clerk of thé trial court the original underteking, with proof of
service indorsed thereon.](3) The original of ai undertaking on
appesl, with proof of garvice, shall he filed with the trial court
elerk and a copy thereof shall be sexved on each advexsc party on
appeal. 2An undertaking for costs on appeal shall be filed within
the time provided in Section 4 of this Act. A supersadeas
underteking may be £4)ad at any tims while the case 1s pending on

- appeal.

[(2)](4) [wWithin 14 aayy after the service of tha undertaking.
the adverse party or the attorney of the adverse party may except to
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the sufficiency of the sureties or letter of credit issuers or the

. amount gpecified in the undertaking, or the adverse party shall be

deemed to have waived the right thereto.] Objectiona to tha
sufficiency of the undertaking, anludm§ the amount tharaeof, - or to

the sufficiency of the security for the undertaking shell be £iled
" in and detexmined by the trial court as provided in ORCP 82 F and G,
‘excopt that objections shall beo filed within- i daya of tha date °£

urv:!.co of the undertaking.

f(3)4he qualirica::ions of sureties or letter of credit issuers

_In the undercaking on appeal shall be as provided in ORCP 82D
. through G.}(5) By writtcen stipulation of the parties, any :
. undertaking on appeal may be dispenged with. The stipulation shall

be filed with the trial court clerk within 14 dayas after the filing
of thé notice of appeal. Unless disapproved by the trial court, the -
stipulation shall’ ha.ve such effect as is provided for in the
uta.pulutian.

{6) The trial court may waive, xeduga or limit an undertaking
on appeal upon a showing of good cause, including indigencs, and on
such terms as shall be just and equitahla.

(7) (a) If the appellate judgment terminating an appeal contains
» judgment for costs sgainst the party obtaining tha undertaking.

" the txial court clerk shall enter judgment agaipst the surety or

latter of credit issuexr as provided in ORS 19.190(4).

‘ (b) A'party entitled to onforce a supaersedess undertaking for a

' monéy judgment may obtain judgmerit against tha murety by sarving and

£iling R requaest to that affact with the State Court Administrator.

-The raquust shall identify the surety against whom judgment ie to be

- entered and the amount of the judgment. Upon such request, the

. Btata Court Adminigtrator shall ineluda in the appellats judgment a
.money judgment againast the suraty in the amount idanf;i.iiad. unless
othaerwisae directud by the appellate courtc.

< EEQIIQIL:,;. Bection 4 of th!.s act is added to and made a pasrt oﬁ

OR8 chnpta: 19.

BEC.TIQH,_{._ Within 14 days after tha filing of tha notice of

' appaal, the appellant ghali gerve and file an undertaking for costs

to the effect that the appellant will pay all damages, coets and
disbursementas that may be awarded againot the appellant on the

~sppeal. The undertaking shall bs in the amount of $500, sicapt as
> othetrwige- gtipulated by the parties or .ordered by.thae trial court as
-'_pmvidgd in OR8 1%.038(5) and (6). -
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SECTION 5, ORS 19.040 is amended to read:

(1) [TBe undertaking of the appallant shall be given- in thae

" minimum amount of $500 unless otherwise fixed by the trial court

with one or more sureties or in the form of cne oOr more. irrecovable

letters of crediv issued by one or more commercial banks, as defined i -

in ORS 706.005, to the effect that the appellant will pay all
damages, costs and disbursements which may be awarded againet the
appellant on the appeal not exceeding the sum therein specified; but
such undertaking does not stay the proceedings, unless the
undertaking further provides to the effect following] A supersedeas

undertaking shall stay the judgment being appealed if:

(a) [If] The judgment eppealed from ic foxr the racovary of
money, ox of personal property or the valuec thexeof [, ] and the
undertaking provides that [if the same or any part thereof is
affirmed, Lhe appellant will satisfy it so far ag affirmed] the’

appellant will satisfy the judgment ox any part thereof, to the
extent that the judgmont is affirmed on appeal.

{b) [It}] The judgment appealed from is for the recuvery of
the possegsion of real property, for-a partitlun thereof, or the
foreclosure of a l1ien thereon, and the undextaking p:ovidau that., to
the extent tha judgment 19 affirmed on appnalx

(i) During the poseeceion of such property by the
appellant, the appellant will not ‘commit waste ox allow wagte to be
committed on the real property|, or auffer to be oamnut:t:ed any
wagte thercori,] and . . .

(44) [that if such judgment or any part thereof is
affirmod,] Tha appanant will pay the value of the use and
ocoupation of such- propertyl, so far as affirmed,] from the time of

. the appeal untdl the ‘delivery of the possession thaereof|, not

exceeding tha oum therein specified, to be agcartained and tried by
the trial court or judge thereof], with the value.of tho use and
occupation to be determined by the trial couxt and stated in the
undettnking.

(c) [Tf] The judgment appealed from ::cqﬁirea the tranafer

or delivery of any personal property(,] and the undaxtaking pzoiri.dea.

"that the appellant will obey the judgment of tha appellate court,
- with the amount of .the undertaking to ba datarminad by tha trial

dourt and stated in the undertaking. XNo supersedeas undertaking is
necaesgayy 4f [unless] the things requlred to-be transfexred ox

4
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delivered are brought into court[,] or placed in the'custody of such
officer or receiver as the trial court may appoint[, thars the '

-appellant will cbey the judgment of the appellate cdourt]. [The

amount of such undertaking shall be specified therain, and be fixed

by the trial court .or judge r:hereor J

(@} [rf] The judgment appcaled from is for the fcrecloaure
of a lien, and alec against the person f£or the amount of the debt
sccured thereby, and the undeztaking yrwidaa [ohall slpd be to the

“effect] that ths appellant will pay any portio:; of the judgment

remaining unoatisfied after the eale of tha propexty upon which the
licn is foreclooed, [not exceeding the sum therein specified, to be
fixed by the trial court or judge thereof] with tha amount of the
undertaking to be dotomined by the trial court md atatod in the’
undertaking. :

~

{2) 'rha trial court, in its d1acret:.on, mey digpange with or ’

1imit the undertaking required by nuhaecciona (1) {a} to (4) of this-
section whan the- sppelliant is an executor, administrator, trustae,
or other person acting in another's right.

{(2) When] -(3) If the judgment sippealed from regquires the
exocution of a conveyance or other instrument, [execution]
enforaament of the judgmcnt ic [not] stayed by [the appéal, unless]

~executing the instrument [is exacuted] and [deposited] dupos:.ting

the instrument with the txial couxt clerk [within the time allowed
to file an und’ert:akzng]: to abide the judgment: of the appellate
court. .

[(3) If the mppeal is diemigsed, the judgment, ao far as it is
for the recovery of money, may. by the appellate court, be enforced
in the amount- specified against the sureties or letter of credit
igauers in the undertaking for 'a stay of pmceedzngs, ag if they
were parties to the Judgment: ]

" [(4) The 1iability of the eurety or -letter of credit issuer
shall be limited to the amount specified in. the undertaking and such

- amount shall be stated in all appeal bonds and irrevocable lettere

of credit and ghall be fixed by the trial court or judge thereof
unleas it is in the minimum amount as prov.tded in aubseccion 1) of
t:.hie secl:ion.] ‘ . }

- (4) thn tha judgm"ent.in M:aye.d, if ﬁoriﬂb&hla proparty has
been seired to satisfy or secure the judgment or has been directed
to be sold thereby, the trial court may order the propexty to be

in
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to be deposited or ixwauted. to abide the judgment of the .appellate
court. . . .

. ECTION. §. Section 7 of this Act is added to and mada a part of
CR8 Chapto:: 1s. : :

' SECTION 7. (1) The filing of & noticae of appaal dous npot
automatically stay the judgmnt baing appealed, but:

(2) ‘A judgment or po:t:l.on thereoﬁ ‘deacribad in ORS
19. 040 {1) ox (2} io atayed by operation of law on compliance with
the appropriate provisions of ORS 19 -040(1) or (3); and

{r) A judgment not subject to OR3 18.040(1) or (3) may be
stayed by the trial court on mot-.i.on of pa:ty Ba prov;ded in thig
ao'ctlon.

{2) A party who saaks a stay pending appeal must first request
a stay from the trial court. The trial court shall have the
authority to act on a request for a stay, regardloss of whether a
notice of sppenl has been filed. Neither the xaquest for a stay
made to the trial court nor tha trial court's action on the raquaat

_shall toll the period for filing a notice ot appea:l.. .

- {3) In deciding whether to grant a a!:uy; the trisl eourt ghall
consider, but is not limibed to, tha £ollowing' factona: . ‘

{n) The likelihood of the appellant prevailing on appeal;

(b} Whether tha appeal is taken in good faith and not
solely for the purpose of delay or pa.tent:ly wil;houe any support in
fact or in law; and

() The natura of the harm to the appellant, to other
parties, to other pergong and to the public that will flow or will
1iku1y flow from the grxant or denial of a stay. .

{4) The trial court shall have discretion to impose auch
reagonabla conditiong on tha grant of & stay 2g it deems
appropriate, S.ncludiug tha !!:Ll:l.ng of & pupersedeas undertaking in =
specified amount. : R »

(5) At the rejueat of a party aggriaved by the trial dourt's
denial of a gtay or the terms and conditions irxposed on the granting:
of a stay, the triel court shall afford the aggrieved party 14 days
in whioch to seek review by tha appellate court of tha triml courtls

€
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decision, during which pariod tha judgment being appsaled ghall be
stayed on such terms and conditions as the trial court determines
are pufficient to avold prejudice to the other pzu:t:y ox part:i.e:s
during that :L& day period. . .

(6) After notice of appeal from the judgmnnh has beon f£iled,
the appellate court on motion of an aggrieved party shall have
authority to revisew the deolsion of a trial vourt on a purty's
request for a stay pending eppeal. When the’ uppallut-.a couxt reviaws
the trial courtts decision, the review shall be for abuse of
disceretion, exaspt that when the appallate court hag da nove raviaw
authority of the appeal on the merita, the appellate court shall
have de novo review authority of the trial court's decieion on the
Tequest for s stay pending appeal. ' '

(7) 2 pa.x!:y may raqueat: a st:ay pending appqal from the
appellate court in the r£irst instance and the appellate court may
act on that request without requiring the.party to seek a stay from
the trial court if the party esteblishep that the £iling of o
raquast for u etay with the trial ocouxt Croulgl be futilae or the trial
court ig unable or uawllling to act on the request within a
reagonable time. In consfdering a request for a stay. the appellate,
court shall be guidsd by t:he factors set out in subsection (3) ot
this section.

(8) On raview of a trial court's dacision on a ragquast for a
stey panding appeal or on a ragquest for a._stay pending appeal made
to the appellste court in the first instance, the appellate courtc
shall have the authority to remand the matter to the trial court for
raoonaldaraticn or for consideration in the f£irst instanca, or to
grant or dany a stay, to impose or modify terms and conditions on a
stay, or to vacatae a stay grantad by the trial court.

SECTION 8, ORCP 72 is amended to read:

72 A. Bxecution or other proceeding to enforce a judgment may
iccue immediately upon -the ecntry of the judgment, unleos tho court
directing entry of the judgment, 'in ite discretion and on such
conditions for the security of the adverse party as are proper,
otherwise directs. [No stay of proceedings. to enforce judgment may
be entered by the trial court under thie section after the notice of
appeal has been gerved and filed as provided in ORS 15.023 through
15.028 and during the pendency of such appeal.] <The court shall
have authority to stay execution of a judgment temporarily until the
£iling of a notice of appeal and to stay exeoution of a judgment
panding dispoaition of an =ppeal, as provided in ORS 19. 040 and
Saction 7 of this Act or other provision of law.

7



