HALLMARK, KEATING
C",R"

v: AaaOTT"~

R,ct<CC N. ARNTZ;"·
LC£ M. a"'AN$"
.}£"-,.R£Y W. a,LOSTe.N ....
WIUI"'''' A. CAVIS ....
w«..UA~ G. E ....RL£
Wlt..LI ....H E. f';T:t, ",RA.S. JR.·
JQOoiH

SC"'TTL£ O,-ncc:

8 0 0 SEN.}. FRANKLIN PLAZA

1600 SCCONO S SCNCC'" BLOC.
u91 S£CONO AVCNUC

ONE SOUTHWEST COLUM61A
PORTLAND. OREGON 97256·2095

SCATTf...c., W ....S .. 'HCTO ... 98101"2.910
TCL£P"ON£ (.2:06) 6.2:.2: ..2.2.95

Te:U::'PHONE: (S03) 222·4422

F: f'OU..I RO" .JR..

WILU"'~

& ABBOTT, P.e.

ATTORNEYS AT LAW

L. t"V.L(.H,o\,Rt( ....

aA.#I

UH t"V.RMOH·W....Lt(CR
UHOS£Y

H.. HUGHCS ......

5n::vt:H

P.

• ......,.

I; ...... _.....::1'0>1
• .. "'O"'IcCQ<o<....._ _ HGTOoooI.r: 10.-...-0

JOHCS

September 15, 1994

ROGCR" M. K'AnNG
Mou...'f" K.. M ..... .cuH

t ......._ .....TOH.c::.~ ..... I;

........ s

B"""'lcv..J.. MASON··

.J.......cs t-l.

BARRON
(tg...,l3·IDGt)

e..

Mu"-UH t
USA LP...... •
P"'TfttCiK H.. RoTH Cu..··

0#" CQ<..H<$CL
RfC_fIl'O E.. TALOOTT

f'ftoUofiK J. STCIHM R«· ..
GfliCCOftY t..- U,.-sICH"
tV.flICH V~ WIGGIHS

DouGLAS C. f'....f IlfllCU. ...
(.CSTCA L. RA.wt..S
(*'O<'<...c..

I .. ~C;eoo-_c:""O"'c:Go..I

P"'VL R. mCHIHU"'''·
~~-

p.c....
c.. S~~iKCR

J. 6A_CTT MAftI(S,.
ROeCfltT

Mr. Bernie Jolles
Jolles, Sokol & Bernstein, P.C.
721 Southwest Oak Street
Portland, Oregon 97205
Mr. John Hart
Hoffman, Hart & Wagner
suite 2000
1000 Southwest Broadway
Portland, Oregon 97205
Dear Gentlemen:
In June, Barbara Fishleder of the PLF called me to
request that I provide to you an analysis of service cases in
Oregon to provide background a possible suggestions for changes
to ORCP 7. Enclosed with this cover letter is the historic
analysis of the law on service. This is taken from an article I
wrote for the PLF in Brief Newsletter, February, 1993 as well as
part of summary of the more recent Atterburrv v. Wells, by Robert
Schnack of the BUllivant, Houser firm.
I have also included an analysis of possible changes to
the rule at the end of this enclosed article.
further.
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Please call me if you would like to discuss this
I would be glad to be of any assistance I can.

'4~Lrick

PNR/em
cc: Barbara Fishleder

N. Rothwell
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SERVICE OF PROCESS
Reasonably Calculated to Apprise Defendant
Seven years ago the Oregon Supreme Court decided
Lake Oswego Review v. Steinkamp, 298 Or 607, 695 P2d 565 (1985).
The plaintiff in Steinkamp, mailed the summons and complaint to
defendant with a certified, return-receipt requested letter. The
mail carrier, by chance, happened to know defendant and delivered
the letter containing the summons and complaint to the defendant at
a different address.
The defendant signed for the letter. The
Supreme Court held the service on defendant was valid.
Some attorneys may have understood, after reading
Steinkamp, that service was "liberalized" and as long as service
was in some way reasonable and the defendant received notibce ,
service· was not an issue.
A year later, in 1986, the Oregon
Supreme Court decided Jordan v. Wiser, 302 Or 50, 726 P2d 365
(1986) and eliminated that understanding.
In Jordan, the
plaintiffs attorney had information from the oregon OMV that one of
the defendants resided with his mother/ The attorney instructed
the process server to serve that defendant at his mother's address.
The process server attempted substitute service by leaving a
certified copy of the summons and complaint at the mother's
address. It turned out, however, the defendant lived in Washington
at the time of the attempted SUbstitute service.
About a week or two later, the defendant's mother drove
to Washington and attempted to hand-deliver the summons and
complaint to her. son but he refused to accept. The defendant had
also previously been informed by his insurance carrier a complaint
had been filed.
The court in Jordan distinguished Steinkamp by noting the
mother's attempt to serve the summons and complaint on her son was
not authorized by the plaintiff.
The Jordan court stated the
person who makes or attempts to make personal service on a
defendant must intend to serve the summons and must be authorized
to do so by plaintiff or plaintiff's attorney.
Here, in the
court's words, the defendant's mother was a "self-starter" and
could not be considered an agent for purposes of service.
The
Jordan court also noted that actual notice by defendant is not
enough to satisfy service despite the language of ORCP 70(1) and
ORCP 7G.
Follow-up Mailing in SUbstituted Service
:

In 1990, the Supreme Court decided two service cases. In
Hovt v. Paulos, 310 Or 196, 796 P2d 355 (1990), the plaintiff
personally served the Oregon DMV and mailed a copy of the summons
and complaint by certified mail to the defendant.
The plaintiff
also mailed a copy of the summons and complaint to defendants

insurer but it was by regular mail. The issue concerned whether
the follow-up mailing to the insurer must be by registered mail and
whether that mailing was necessary for an action to be deemed
"commenced" for statute of limitations purposes. The Paulos court
held the mailing of the complaint to the insurer by regular mail
did not deprive the court of jurisdiction and therefore the action
.
was timely commenced. 1
Two-Prong Test of Baker
The Supreme Court then decided Baker v. Foy, 310 Or 221,
797 P2d 349 (1990).
In Baker, two days before the applicable
statute of limitations ran, the plaintiff filed a complaint. The
Oregon OMV records showed the defendant resided at his mother's
address. The defendant also told the investigating officers at the
scene of the motor vehicle accident that he resided at his mother's
address.
The plaintiff's attorney gave the complaint to the
process server who served it by substituted service at the mother's
address. The plaintiff's attorney sent a follow-up mailing to the
mothers address.
In fact, the defendant had not lived at his
mother's address for over two years. The defendant nonetheless had
actual notice of the complaint. The Baker court held the service
invalid.

~~~

The Baker court pronounced a two-prong test for
determining the adequacy of service under ORCP 7.
The first
question is whether the method of service was specifically
permitted under ORCP 7 and accomplished in accordance with ORCP 7.
If the answer is yes, service is presumptively adequate. If the
answer is no, the next question is whether the method of service
satisfies the "reasonable notice" standard under ORCP 70(1).
This two-prong Baker test is not helpful in practice
since obviously if service satisfies the first prong there is
generally no issue.
Further, the Baker case does not provide
guidance on the second question of what method, not expressly
authorized under ORCP 7, is nonetheless "reasonably calculated to
apprise defendant of the existence and pendency of the action".
Recent change in OMV service Rule
More recently, ORCP 70(4) was amended. Now, in a motor
vehicle accident case, OMV service is authorized on a defendant
"who cannot be served with summons by any method specified in
subsection 70(3)". This language suggests a plaintiff's attorney
See also Korgan v. Gantenbein, 74 Or
427 (1985). Follow-up mailing after SUbstituted
effect when an action is deemed "commenced"
limitations purposes and is only a requirement of
of civil Procedure, not ORS 12.110.
1

App 154, 702 P2d
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can no·longer initially turn to the Oregon DMV for service in an
automobile accident case but must make some attempts at personal
service.
The extent of these attempts is unclear..
Must the
plaintiffs attorney try to personally serve the defendant twice,
four times, six times, before using DMV service? No oregon case
has decided this issue.
Atterbury Case
Atterbury v. Wells, 125 Or App 592, 866 P2d 484 (1994),
is the most recent in an evolution of cases which demonstrate the
difficulty of fUlfilling the ORCP standard of "reasonably
calculated to apprise the defendant of the existence and pendency
of the action".
In Atterbury, shortly before the statute of
limitations expired, the plaintiff's attorney sent a copy of the
complaint to the defendant's insurer by regular mail and gave-the
summons· and complaint to the local sheriff for service.
The
sheriff was unsuccessful at serving the defendant because the
defendant was on vacation.
When the defendant's adult daughter
learned the sheriff was looking for the defendant, she went to the
sheriff's office, informed the deputy that the defendant was.out of
town, and stated that she would see to it that the defendant
received the papers.
The deputy gave the papers to the adult
daughter. Plaintiff's attorney then sent a copy of the summons and
complaint by regular mail to the defendant at his home address.
~~%

The court of appeals first noted that mailing a copy of
the complaint to the insurance company did not purport to
accomplish service, as the complaint was not accompanied by a
summons and did .not contain notice of service on the defendant.
with respect to delivery of the complaint and summons to the
defendant's adult daughter, the court of appeals stated that what
the process server knew at the time of delivery is relevant for the
purpose of evaluating whether service was reasonably calculated to
give notice of the lawsuit. The court held that because the deputy
sheriff knew very little about the daughter's contacts with the
defendant, it was not reasonable for the plaintiff to expect that
the handing of the papers to the daughter would result· in the
defendant receiving notice of the action. The deputy had failed to
inquire as to the defendant's whereabouts, the frequency of
regularity of the daughter's contacts with him, or when the
daughter might deliver the papers to the defendant.
The court of appeals also concluded that mailing of
summons and complaint by regular mail to the defendant was not
sufficient to satisfy the "reasonable notice" standard of ORCP
7D( 1).
The court noted that service on an individual by mail,
although not presumed adequate under ORCP 70(2), may be considered
as a factor under the "reasonable notice" standard of ORCP 70(1),
if the requirements for service by mail contained in ORCp 70(2)(d)
are satisfied, including certified, return receipt.

Finally, the court of appeals in Atterbury rejected the
plaintiff's contention that each of the three methods of service,
taken together, accomplished service reasonably calculated to give
the defendant notice of the action.
Proposed Changes
The real issues here seems to be what service is valid
where the defendant receives actual notice?
If such notice is
enough, then the language of ORCP 7G could be changed slightly.
The current ORCP 7G states that failure to comply with the
provisions of this rule relating to the "form of service issuance
of summons and the person who may serve summons" shall not effect
the validity of service.
Perhaps this rule could be changed to
state "Failure to comply with the provisions of this rule relat-ing
to the ~anner of service shall not effect the validity of service
of summons or the existence of jurisdiction or if the court
determines that the defendant received actual notice of the
dependency of the action."
The rule could then continue, as it
does now, with the language concerning no material prejudice to the
substance rights of the party.

~~,

If the desire is to require something more than actual
notice, than the first sentence of current ORCP 7G should be
eliminated since it is confusing to have that rule but yet require
something more than notice under the case law.
ORCP 70(1) is confusing because it starts off by
indicating that service may be made "in any manner reasonably
calculated" to apprise defendant of the action but then goes on to
state that service may be made by the following methods.
If
service can be made by "any manner" reasonably calculated, it seems
there should be a sentence added to the end of ORCP 70(1) that
states "service by some other method not mentioned above may be
valid if it is made in a manner reasonably calculated under all the
circumstances to apprise the defendant of the existence and
pendency of the action and the method or manner of service does not
materially prejudice the of rights of the defendant."
ORCP 70(4), involving DMV service, is confusing bacause
of the provision that DMV service can be used on a defendant "who
cannot be served under 7D(3)."
The problem here, as discussed
above, is that there is no guidance as to what the plaintiff has to
do to attempt personnal service under 7D(3) before turning to DMV
service. Perhaps some language could be added that DMV service can
be used on a defendant "who cannot be served with summoned by any
method specified under subsection 7D(3) after reasonable attempts
to satisfy any of those methods have been exhausted." There should
be some guidance on what a plaintiff must do to make a reasonable
attempt to serve through ORCP 7D{ 3) .
As the rule is currently
written, it could be interrupted to mean that if there is some way
the defendant could have been served through ORCP 7D(3), then DMV
service is invalid. If the plaintiff needs to show the plaintiff
made a "reasonable attempt" to comply with one of those service
/}_l

methods, that ought to be enough.
The focus should be on the
reasonableness of the plaintiff's attempt to serve rather than
whether the defendant could have, in fact, been served under one of
those methods.
I also think ORCP 7D (7) could be changed.
As it is
currently worded, it does not seem to make sense.
It states a
defendant cannot be served by any method if the plaintiff attempted
all methods and was unable to complete service. This does not make
any sense. I would eliminate ORCP.7D(7) entirely as I do not think
it helps in any analysis of service.
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Sandra M. Morris

September 20, 1994

Maurice J. Holland
Executive Director
Council on Court Procedures
University of Oregon
School of Law
Eugene, OR 97403-1221
Dear Maury:
Bernie and I received the enclosed very positive
suggestion from attorney Pat Rothwell at Hallmark, Keating which
is worthy of the Council's consideration; perhaps we could place
this on the agenda for our next available meeting. In checking
our schedule, however, I note that we did not schedule a meeting
in November which means our next meeting will be the
December lOth meeting at which all of our proposals need
substantial consideration. In short, I suspect that
Mr. Rothwell's suggestion will represent the first order of new
business in 1995.
Best personal regaTds,

~
JEH:ikw
Enclosure
cc: Bernard Jolles
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E. Hart

COUNCIL ON COURT PROCEDURES
. University of Oregon
thool of Law
.ugene, Oregon 974D3-1221

Telephone: (503) 346-3990
Facsimile: (503) 346-1564

December 18, 1995

Hon. David V. Brewer
Circuit Court Judge
Lane County Courthouse
125 East 8th
Eugene, OR 97401
Hon. Susan P. Graber, Justice
Oregon Supreme Court
1163 State Street
Salem, OR 97310
Mr. Rudy R. Lachenmeier
LACHENMEIER & ENLOE
2149 NE Broadway
Portland, OR 97204-1197
Mr. David B. Paradis
BROPHY, MILLS
201 West Main, suite 5A
P.O. Box 128
Medford, OR 97501
Mr. Karsten Hans Rasmussen
1600 Executive Parkway, suite 302
Eugene, OR 97401
Re: Committee to Review ORCP 7
Dear Judge Brewer, Justice Graber, and Messrs. Lachenmeier,
Paradis and Rasmussen:
At the December 9, 1995 meeting of the Council, Bill Gaylord
as Chairperson, on the advice of the members present, appointed
JUdge Brewer to·chair a committee of the Council to review and
study ORCP 7 to determine whether any amendments might be
necessary or useful, and appointed as members of the committee
Justice Graber and Messrs. Lachenmeier, Paradis and Rasmussen.
As you know, the tradition of the Council, as a volunteer
organization, is that the Chairperson appoints as chairs or
members of ad hoc committees only members who express willingness
to serve. Judge Brewer and Mr. Paradis expressed their
willingness to serve on this·committee at the December 9 meeting .
. The purpose of this letter is to conf;i.rm those appointments,

Letter to JUdge Brewer, Justice Graber, and Messrs. Lachenmeier,
Paradis and Rasmussen
12-18-95
Page Two
and to notify Justice Graber and Messrs. Lachenmeier and
Rasmussen that they are appointed to this committee, subject to
their willingness to serve. The latter could perfectly well be
indicated at the Council's January 13, 1996 meeting.
Cordially,

~

Maury Holland
Executive Director

cc:

Bill Gaylord

·

'-

October 10, 1989
M E M 0 RAN 0 U M
FROM:

Fred Merrill

TO:

Motor Vehicle Subcommittee (Mike Starr, Chairer, Judge
Buttler and Judge Johnson)

RE:

Redraft of ORCP 7 0(4)

Set out below are two alternative revisions of ORCP 7 0(4).
They are labeled the Johnson version and ~be Buttler version for
their proponents at our subcommittee meeting. The format is that
of legislative amendment: the bracketed material is removed, and
the underlined material is new.
Both revisions reflect the subcommittee's ideas expressed at
our meeting. They separate the elements necessary for adequate
service from the conditions necessary for a default judgment.
Subparagraphs 7 0(4)(a)(i) and (ii) of the current rule are
combined into one new provision, 7 0(4)(a)(i), which states that
service in motor vehicles cases may be made by service upon the
DMV and mailing to defendant's addresses. The provision differs
from the existing rule by allowing the plaintiff to mail the
summons to the OMV by registered or certified mail.
I talked to
Pete Higgins, the Department of Justice attorney working with
DMV, and they would have no problem with mail service to their
head office.
I suggested that without personal delivery, OMV
might be less sure that the $12.50 fee would be tendered. He
suggested that would be the plaintiff's problem. Allowing
mailing to the DMV would save a substantial amount of money.
Service for both versions is complete on mailing to the
defendant.
Presumably, this would satisfy the statute of
limitations, although it should be remembered that the Council
does not have power to modify the statute of limitations
directly.
Mailing must be by enhanced mail and to all addresses
known.
The conditions for default appear in 7 0(4)(c). I have
tried to clean up the language and make it absolutely clear what
must appear before default is possible when motor vehicle service
is used.
In both versions, the plaintiff must submit an
.
affidavit showing service upon the DMV and the required mailing
to the defendant's addresses. The affidavit also must show
either mailing to the defendant's insurance carrier or that the
1

'0

ident.ity of such carrier is unknown and could not be determined
from the OMV records.
Mailing must again be by registered or
certified mail. The OMV records reflecting liability insurance
are open.
Under ORS 805.220, all records of the OMV are public,
except accident reports.
Insurance information required for
vehicle registration is then open to the public. No insurance
information is required by the OMV for licensing of drivers
except certain drivers who have been convicted of OUI. For the
accident reports, ORS 802.220(5)(a)(B) provides that OMV shall
disclose "the names of any companies insuring the owner or driver
of a vehicle involved in an accident" to "any party involved in
the accident or to their personal representative or any member of
the family of a party involved in the accident". The only hook
is the information is only available "Upon written request", and
the OMV enforces that. Higgins said that, not only do they
furnish the name of the company, they also have a record of the
company address from the Insurance Commission and they will
furnish that. ORS 802.230 allows OMV to set a reasonable fee for
furnishing the information.
The difference in the two versions is whether motor vehicle
service is an alternative primary service method, .or a secondary
alternative which is only available when service cannot be
completed any other way. ORC? 7 0(4)(a)(i) of the Johnson
version follows the present scheme of making motor vehicle
service available at the plaintiff's option.
Actually, the
present rule has one limitation: motor vehicle service cannot be
used when defendant is a foreign corporation with a registered
agent in the state. That exception is retained. ORC? 7
0(4)(a)(i) of the Buttler version allows motor vehicle service
only when service cannot be had by any other method specified in
ORC? 7 0(3).
In other words, the plaintiff must try to
accomplish service by the appropriate method specified in 0(3).
For example, for an individual, the plaintiff must use personal,
abode, or office service if possible. Only if that cannot be
done will motor vehicle service be allowed.
Since a requirement
that registered agent service be used against any corporation, ifthat is possible, is already built into the Buttler version, the'
specific language relating to foreign corporations is removed.
For default in the Johnson version, in addition to service
and mailing to the insurance carrier, the plaintiff must show
either that the defendant received or rejected the mailed summons
and complaint or that prior to service the known addresses were
checked and defendant no longer resided at any of them. For
default in the Buttler version, the plaintiff must show that
service could not be accomplished by any method specified in ORC?
7 0(3).
In the Buttler version, the required attempt to complete
service some other way before motor vehicle service is used would
presumably include checking known addresses of the defendant to
determine if abode service could be used.
It might also include
some further checking to determine that office service and
2

·

.

personal service could not be accomplished.
Also, in the Buttler
version, the fact that the letter caught up to the defendant does
not in itself make default possible.
I personally prefer the Buttler version.
As you may have
noticed, I have grave doubts about the efficacY of motor vehicle
service without notice to an insurance company.
If, however,
motor vehicle service is only used when no better method is
available, service meets the general standard of best notice
under the circumstances. There are arguments the other way.
If
motor vehicle service is not successful in reaching the
defendant, it is partly due to the failure of the defendant to
comply with the legal requirements of ORep 7 0(4)(b) and the
drivers' licence laws. Also, requiring an attempt to perfect
service by other methods, before mot9r vehicle service can be
used, contains the danger that the courts will insist on
excessive due diligence in such attempt.
Following the two versions is a short summary of the
nonresident motorist statutes which exist in other states.

JOHNSON VERSION
SUMMONS
RULE 7

O. Manner of service.

*

*

0(4)

*

*

Particular actions involving aotor vehicles.

0(4)(a) Actions ar1s1ng out of use of roads, highways, and
streets; service by aail.
0(4)(a)(i)

In any action arising out of any accident,

collision, or liability in which a motor vehicle may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicle, or
caused such motor vehicle to be operated on the defendant's
behalf, except a defendant which is a foreign corporation
maintaining a registered agent within this state, may be served
3

with summons [by personal service upon the Motor Vehicles
Division and mailing by registered or certified mail, return
receipt requested, a copy of the summons and complaint to the
defendant and the defendant's insurance carrier if known.]

[D(4)(a)(ii) Summons may be served] by leaving one copy of
the summons and complaint with a fee of $12.50 in the hands of
the Administrator of the Motor Vehicles Division or in the
Administrator's office or at any office the Administrator
authorizes to accept summons or by mailing such summons and
complaint with a fee of $12.50 to the office of the Administrator
of the Motor Vehicles by registered or certified aail, return
receipt requested.

The plaintiff, as soon as reasonably possible

after service upon the Motor Vehicle Division, shall cause to be
mailed by registered or certified mail, return receipt requested,
a true copy of the summons and complaint to the defendant at the
address given by the defendant at the time of the accident or
collision that is the subject of the action, .and at the most
recent address as shown by the Motor Vehicles Division's driver
records, and at any other address of the defendant known to the
plaintiff, which might result in actual notice [and to the
defendant's insurance carrier if known.] to the defendant.

For

purposes of computing any period of time prescribed or allowed by
these rules, service under this paragraph shall be complete upon
[such] mailing to the defendant.

4
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D(4)(a)[(iii)]

ii!L The fee of $12.50 paid by the plaintiff

to the Administrator of the Motor Vehicles Division shall be
taxed as part of the costs if plaintiff prevails in the action.
The Administrator of the Motor Vehicles Division shall keep a
record of all such summonses which shall show the day of service.

D(4)(b)

Notification of change of address.

or user of the roads, highways, and

~treets

Every motorist

of this state who,

while operating a motor vehicle upon the roads, highways, or
streets of this state, is involved in any accident, collision, or
liability, shall forthwith notify the Administrator of the Motor
Vehicles Division of any change of such defendant's address
within three years after such accident or collision.

D(4)(c)

Default.

No default shall be entered against any

defendant served [by mail] under this subsection [who has not
either received or rejected the registered or certified letter
containing the copy of the summons and complaint, unless' the
plaintiff can show by affidavit that the defendant cannot be
found residing at the address given by the defendant at the time
of the accident or collision, or residing at the most recent
address as shown by the Motor Vehicles Division's driver records,
or residing at any other address actually known by the plaintiff
to be defendant's residence address,

if it appears from the

affidavit that inquiry at such address or addresses was made
within a reasonable time preceding the service of summons by
5

mail, and that a copy of the summons and complaint was mailed by
registered or certified mail, or some other designation of mail
that provides a receipt for the mail signed by the recipient, to
the defendant's insurance carrier or that the defendant's
insurance carrier is unknown.] unless the plaintiff submits an
affidavit showing: (I) that summons was served as provided in
subparagraph 0(4)(a)(i) of this rule; and (2) either, (a) if the
identity of defendant's insurance carrier is known to the
plaintiff or could be determined from any records of the notor
Vehicle Division accessible to plaintiff, that the plaintiff
caused a copy of the summons and complaint to be mailed to such
insurance carrier by registered or certified mail or some other
designation of mail that provides a receipt for the mail signed
by the recipient, or (b) that the defendant's insurance carrier
is unknown; and (3) either (a) that the defendant received or
rejected the registered or certified letter containing the copy
of summons and complaint, or (b) that within a reasonable time
preceding the service of SUmmons the plaintiff caused inquiry to
be made at the address given by the defendant at the time of the
accident or collision that is the subject'of the action, and at
the most recent address as shown by the notor Vehicles Division's
driver records, and at any other address of the defendant known
to the plaintiff, which might result in actual notice to the
defendant and that defendant could not be found residing at any
of such addresses.

6
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BUTTLER VERSION
SUMMONS
RULE 7
D. Manner of service.

*

*

D(4)

*

*

Particu1ar actions invo1ving motor vehic1es.

D(4)(a)

Actions arising out of,use of roads, highways, and

streets; service by mai1.

D(4)(a)(i)

In any action arising out of any accident,

collision, or liability in which a motor vehicle may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicle, or
caused such motor vehicle to be operated on the defendant's
behalf [, except a defendant which is a foreign corporation
maintaining a registered agent within this state,] who cannot be
served with summons by any method specified in subsection 7 D(3)
of this rule, may be served with summons [by personal service
upon the Motor Vehicles Division and mailing by registered or
certified mail, return receipt requested, a copy of the summons
and complaint to the defendant and the defendant's insurance
carrier if known.]

[0(4)(a)(ii) Summons may be served] by leaving one copy of
the summons and complaint with a fee of $12.50 in the hands of

7
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the Administrator of the Motor Vehicles Divis.ion or in the
Administrator's office or at any office the Administrator
authorizes to accept summons or by mailing such Summons and
complaint with a fee of $12.50 to the office of the Administrator
of the Motor Vehicles by registered or certified mail. return
receipt requested.

The plaintiff, as soon as reasonably possible

after service upon the Motor Vehicle Division, shall cause to be
mailed by registered or certified mail, return receipt requested,
a true copy of the summons and complaint to the defendant at the
address given by the defendant at the time of the accident or
collision that is the subject of the action, and at the most
recent address as shown by the Motor Vehicles Division's driver
records, and at any other address of the defendant known to the
plaintiff, which might result in actual notice (and to the
defendant's insurance carrier if known.] to the defendant.

For

purposes of computing any period of time prescribed or allowed by
these rules, service under this paragraph shall be complete upon
[such] mailing to the defendant.

D(4)(a)(iii)] 1iiL The fee of $l2.5n paid by the plaintiff
to the Administrator of the Motor Vehicles Division shall be
taxed as part of the costs if plaintiff prevails in the action.
The Administrator of the motor Vehicles Division shall keep a
record of all such summonses which shall show the day of service ..

D(4)(b)

Notification of change of address.
8

Every motorist

'"

or user of the roads, highways. and streets of this state who,
while operating a motor vehicle upon the roads, highways, or
streets of this state, is involved in any accident, collision, or
liability, shall forthwith notify the Administrator of the Motor
Vehicles Division of any change of such defendant's address
within three years after such accident or collision.

D(4)(c)

Default.

No default spall be entered against any

defendant served [by mail] under this subsection [who has not
either received or rejected the registered or certified letter
containing the copy of the summons and complaint. unless the
plaintiff can show by affidavit that the defendant cannot be
found residing at the address given by the defendant at the time
of the accident or collision, or residing at the most recent
address as shown by the Motor Vehicles Division's driver records,
or residing at any other address actuallY known by the plaintiff
to be defendant's residence address,

if it appears from the

affidavit that inquiry at such address or addresses was made
within a reasonable time preceding the service of summons by
mail, and that a copy of the summons and complaint was mailed by
registered or certified mail, or some other designation of mail
that provides a receipt for the mail signed by the recipient, to
the defendant's insurance carrier or that the defendant's
insurance carrier is unknown.] unless the plaintiff submits an
affidavit showing: (1) that summons was served as provided in
subparagraph D(4}(a}(i} of this rule; and (2) either. (a) if the
9
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identity of defendant's insurance carrier is known to the
plaintiff or could be determined from any records of the notor
Vehicle Division accessible to plaintiff, that the plaintiff
caused a COPy of the summons and complaint to be mailed to such
insurance carrier by registered or certified mail or some other
designation of mail that provides a receipt for the mail signed
by the recipient, or (bl that the defendant's insurance carrier
is unknown: and (31 that service of summons could not be had by
any method specified in subsection 7 D(3) of this rule.

*

*

*

SUnnARY OF NONRESIDENT nOTORISTS STATUTES IN THE UNITED STATES
out of the 51 other states and the District of Columbia, 29
still have nonresident motor vehicle statutes.
Most of the
statutes have very similar language and would appear to derive
from one of the early statutes approved in Hess v. Powlasky or
Wuchter v. Pizzutti . They uniformly apply only to nonresident
motorists or to resident motorists who move after the accident
but before suit. They all contain an elaborate recitation of
implied consent for persons using the highways, They all provide
for service of the summons and complaint on either the Secretary
of State or some motor vehicle related official, followed by
mailing the summons and complaint by registered or certified mail
to the defendant. All require a copy of a return receipt form
attached to the return of service.
Most have a provision that
allows the court to grant a continuance to allow defendant time
to appear.
Most of the statutes do not require court permission to use
motorist service. No showing of inability to serve by other
means is required.
New Mexico has an unusual statute that allows
motorist service only upon court order and then requires personal
service on the defendant.
The primary difference in the statutes is the address or
addresses specified for mailing.
Fourteen of the states simply
require that the summons and complaint be mailed to defendant,
without reference to any particular address (Alaska, Arizona,
D.C., Delaware, Idaho, Illinois, Indiana, Kentucky, Maine, New
York, North Carolina, South Carolina, Tennessee, Vermont).
In
these states, there is some variation when there is no evidence
(in the return reciept) that the defendant actually received or
10

rejected the mailed summons and complaint.
Most treat the
service as valid and allow default.
In a few jurisdictions, e.g.
Delaware and D.C., no default can be taken without evidence of
either reciept or rejection.
In New York and South Carolina, if
the registered mail is not received or rejected, the plaintiff
must send a copy of the summons and complaint by ordinary mail.
Illinois allows default without proof of actual receipt or
rejection, but the judgment is subject to being reopened for five
years.
Ten states require mailing to defendant's "last known
address" (Arkansas, Mississippi, Missouri, Montana, North Dakota,
Ohio, South Dakota, Texas, Wisconsin, Wyoming).
Most allow
default based upon this, but Texas requires personal service on
the defendant if the return receipt goes not show receipt or
rejection.
Only·four states specify an exact address for the mailing.
Rhode Island says that the summons shall be sent to the address
shown on defendant's registration or operator's licence.
It is
not clear how this is accessible to the plaintiff, .but presumably
it would be on the accident report.
Massachusetts says that if
the plaintiff knows that the defendant is the holder of a motor
vehicle registration or operator's licence issued by another
state or country, the mailing shall be to the address of record
for the registration or licence.
If plaintiff does not know
where defendant is registered or licenced, the mailing must be to
the last known address.
Nevada requires mailing to the address
of defendant shown in the accident report, and if none is shown,
to the best address known to the plaintiff.
The only state with
a provision anywhere near as detailed as Oregon is Virginia. A
copy of the Virginia statute is attached.
It has some
interesting language making a failure to keep drivers licence or
accident report addresses current a waiver of notice.
My general conclusion is that other state statutes are not
much help. A surprising number of states still have motor
vehicle service.
Most do not seem too concerned about actual
notice or require an attempt to make better service before use of
mailing to the defendant. The detailed provisions relating to
addresses and notice to the insurance carrier which appear in the
Oregon statute are unique.

Enclosure
cc:

Ron Marceau
Henry Kan t o r
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CODE OF VIRGINIA

§ 8.01-314

address so reported without making provision for forwarding to him of mail
directed thereto, shall be deemed to be a waiver of notice and a consent to and
acceptance of service of process served upon the Commissioner of Motor Vehicles as provided in this section.
B. For the statutory agent appointed pursuant to the provisions of Title 13.1,
the address for the mailin?: of the process as required by § 8.01-312 shall be the
address of the corporation s registered office most recently filed with the State
Corporation Commission.
..
..
C. For the statutory agent appointed pursuant to § 26-59, the address for the
mailing of process as required by § 8.01-312 shall be the address of the
fiduciary's statutory agent as contained in the written consent most recently
filed with the clerk of the circuit court wherein the qualification of such
fiduciary was had or, in the event of the death, removal, resignation or absence
from the Commonwealth of such statutory agent, or in the event that such
statutory agent cannot with due diligence be found at such address, the address
of the clerk of such circuit court. (Code 1950, § 8-67.2; 1954, c. 333; 1970, c. 680;
1972, c. 408; 1976, c. 26; 1977, c. 617; 1983, c. 467.)
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Section set out twice. - The section above
is effective until January It 1985. Forthis section as amended effective January 1, 1985, see

the following section. also numbered
§ 8.01·313.
The 1983 amendment divided the former
,

;.

Section set out t",.-;
is effective January I,
in effect until Jam

single sentence of the introductory language of

subsection A into the present first and second

preceding section, alsc
The 1984 amendm,

sentences, by substituting "However" for "pro.
vided that" at the beginning of the present second sentence and added subsection C.

§ 8.01·313. (Effective January I, 1985) Specific addresses for mailing
by statutory agent. - A. For the statutory agent appointed fursuant to
§§ 8.01·306,8.01·308 and 8.01·309, the address for the mailing 0 the process
as required by § 8.01·312 shall be the last known address of the nonresident
or, where appropriate under subdivision 1 or 2 of§ 8.01·310 B, of the executor,
administrator, or other personal representative of the nonresident. However,
upon the filing of an affidavit by the plaintiff that he does not know and is
unable with due diligence to ascertain any post-cfflce address of such
nonresident, service of process on the statutory agent shall be sufficient
without the mailing otherwise required by this section. Provided further that:
1. In the case of a nonresident defendant licensed by the Commonwealth to
such defendant to the
operate a motor vehicle, the last address reported
Division of Motor Vehicles as his address on an application for or renewal of
a driver's license shall be deemed to be tbe address of the defendant for the
purpose of the mailing required by this section if no other address is known,
and, in any case in which the affidavit provided for in § 8.01·316 of this chapter
is filed, such a defendant, by so notifying the Division of such an address, and
by failing to notify the Division of any change therein, shall be deemed to have
appointed the Commissioner of the Division of Motor Vehicles his statutory
agent for service of process in an action arising out of operation of a motor
vehicle by him in the Commonwealth, and to have accepted as valid service
,.
...
such mailing to such address; or
2. In the case of a nonresident defendant not licensed by the Commonwealth
to operate a motor vehicle, the address shown on the copy of the report of
accident required by § 46.1·400 filed by or for him with the Division, and on
file at the office of the Division, or the address reported by such a defendant
to any state or local police officer, or sheriff investigating the accident sued on,
if no other address is known, shall be conclusively presumed to be a valid
address of such defendant for the purpose of the mailing provided for in this
section, and his so reporting of an incorrect address, or his movin!, from the
address so reported without making provision for forwarding to him of mail
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CIVIL REMEDIES AND PROCEDURE

§ 8.01-314

directed thereto, shall be deemed to be a waiver of notice and a consent to and
acceptance of service of process served upon the Commissioner of the Division
of Motor vehicles as provided in this section.
B. For the statutory agent appointed pursuant to the provisions ofTitle 13.1,
the address for the mailin~ of the process as required by § 8.01-312 shall be the
address of the corporation s registered office most recently filed with the State
Corporation Commission.
'
,
C. For the statutory agent appointed pursuant to § 26-59, the address' for
the mailing of process as required by § 8.01-312 shall be the address of the'
fiduciary's statutory agent as contained in the written consent most recently
filed with the clerk of the circuit court wherein the qualification of such
fiduciary was had or, in the event of the death, removal, resignation or absence
form the Commonwealth of such statutory agent, or in the event that such'
statutory agent cannot with due diligence be found at such address, the address
ofthe clerk of such circuit court. (Code 1950, § 8-67.2; 1954, c. 333; 1970, c. 680;
1972, c. 408; 1976, c. 26; 1977, c. 617; 1983, c. 467; 1984, c. 780.)
Section set out twice. - The section above
is effective January I, 1985. For this section 88
in effect un tit January 1, 1985. see the
preceding section. also numbered § 8.01~313.
The 1984 amendment, effective January I,

1985. substituted "0 driver's license" for "an
operator's or chauffeur's Iicenee" and inserted
"the Division or' preceding "Motor Vehicles" in
subdivision A 1 and inserted "the Divlelon or'
preceding "Motor Vehicles" in subdivision A .2. :

§ 8.01-314. Service on attorney after entry of general appearance by
such attorney. - When an attorney authorized to practice law in this
Commonwealth has entered a general appearance for any party, any process,
order or other legal papers to be used in the proceeding may be served on such
attorney of record. Such service shall have the same effect as ifservice had been
made upon such party personally; provided, however, that in any proceeding
in which a final decree or order has been entered, service on an attorney as
provided herein shall not be sufficient to constitute personal jurisdiction over
a party in any proceeding citing that party for contempt, either civil or criminal, unless personal service is also made on the party.
Provided further, that if such attorney objects by motion within five days
after such j egal paper has been so served upon him, the court shall enter an
order in the proceeding directing the manner of service of such legal paper.
(Code 1950, § 8-69; 1977, c. 617; 1981, c. 495.)
,
REVISERS' NOTE
The only significant change in former § 8~69
accomplished by ~ 8.01~314 is the inversion of
the present provision requiring five days' notice
before entry of an order directing service on the
attorney of record so that service on the attorney is good without more unless the attorney

objects within five days of receiving such service. The change allows the same amount of
time for the attorney served to act, but requires
service to be made only once rather than twice
as under the former statute. Service would be
made in accordance with Rule 1:12.

DECISIONS UNDER PRIOR LAW.

below, refers to former provisions.
"I'his section deals. In broad language.
with cases generally. Davis v, Davis, 206 Va.
381. 143 S.E.2d 835 (1965),
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COUNCIL ON COURT PROCEDURES
University of Oregon School of Law
Eugene, OR 97403
July 13, 1989
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TO:

ORCP 7 D Subcoaaittee:
Mike starr, Chair
John Buttler
Lee Johnson

FROlh

Fred Merrill

HE:

Review of ORCP 7 0

This memorandum will provide some background. on the special
service provision for automobile accident cases in ORCP 7 D. The
history of the present provision is quite complicated and may
shed some light on the reason for the language presently used in
the rule. I will also list some possible areas of review for the
sUbcommittee. These are, of course, preliminary at best, but
shoUld provide a starting point for the work of the subcommittee.
HISTORY OF ORCP 7 0
A statute providing for service upon nonresident motorists
for claims arising from automobile accidents in the state was
first passed in Oregon in 1929. 1929 Oregon Laws, Ch. 389, Sec.
1. ORS 15.190 (rep. 1979). At that time, Oregon joined the
majority of other states using an implied consent theory to
exercise jurisdiction over foreign motorists after that theory
was upheld by the United states Supreme Court in Hess v.
Powloski, 274 U.S. 352 (1927).
'..::

The Oregon statute followed the national pattern of
requiring in-state service on a state official, followed by
mailing of a "notice of the service" to the defendant. The
original Oregon statute required service on the Secretary of
State. In 1955, the Oregon service was changed to service upon
the Motor Vehicles Division. 1955 Oregon Laws, Ch. 287, Sec. 15.
The statute originally applied only to the operator of the motor
vehicle, but was amended in 1939 to cover claims against the
owner as well. 1939 Or. Laws, Ch. 499, Sec. 1. The original
statute applied only to nonresident defendants. In 1973, it was
amended to include residents. 1973 Oregon Laws, Ch. 60, Sec. 1.
Until 1955, ORS 15.190 required no court order authorizing
1
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service. Originally, the plaintiff was simply allowed to serve
the Secretary of State in any motor vehicle case. In 1947, this
was changed to require that the plaintiff file a certificate of
the sheriff of the county in which the action was filed that the
defendant could not be found in the state. 1947 Oregon Laws, Ch.
464, Sec. 2. In 1959, in response to Mullane v. Hanover Bank and
Trust Co., 339 U.S. 306 (1950), where. the Supreme Court held that
due process required that summons provide the best notice
possible under the circumstances, the statute was amended to
require an affidavit by the plaintiff showing that the defendant
"after due diligence cannot be found within the state" and a
court order authorizing service upon the Motor Vehicles Division.
1959 Oregon Laws, Ch. 440, Sec. 1.
The Oregon Supreme Court then decided a series of cases
treating a deficient showing of a diligent search for the
defendant as a jurisdictional defect and very strictly requiring
a demonstration of a diligent search. The plaintiff was required
to make inquiry at a defendant's last known address, followed by
inquiry of the post office, former employers,utility companies,
neighbors, relatives, and friends. The plaintiff had to recite
the exact details of the search in an affidavit. The leading
case interpreting the diligence inquiry strictly was Ter Har v.
Backus, 259 Or 478 (1971).
In response to these cases, the 1973 Legislature amended the
statute to provide: "Due diligence is satisfied when it appears
from the affidavit that the defendant cannot be found residing at
[certain specified addresses]." 1969 Oregon Laws, Ch. 389, Sec
1. In 1973, the statute was amended again, dropping the
requirement of a preliminary affidavit and order authorizing
service. The plaintiff could merely make service, and only if a
default judgm.nt was sought against a "defendant who has not
either received or rejected the registered or certified letter
containing the notice of such service" was it necessary to make a
showing of a diligent search. In such case, a showing that an
attempt had been made to find defendant at the address given by
the defendant at the time of the accident was sufficient to
satisfy the requirement of a diligent search. 1973 Oregon Laws,
Ch. 60. Sec. 1.
When the Council on Court procedures first promulgated ORCP
7 in 1979, they totally eliminated any special provision for
service of summons in motor vehicle cases. The Council felt that
from a jurisdictional perspective no special rule was needed
because of the broad sweep of Rule 4.
See 1979 Staff Comment to
Rules 4 C and D. The legislature amended the rule promulgated by
the Council and reinserted a provision for service in motor
vehicle cases. 1979 oregon Laws, Ch. 284, Sec. 9. The reason
for the special provision was to provide a reliable method of
service of summons when the plaintiff could not find the
defendant or when the statute of limitation time was so short
2

there was no opportunity to conduct an exhaustive search.
The legislature went back to the language in ORS 15;190.
It eliminated the reference to due diligence, but service could
be made and default secured if the defendant could not be found
at listed addresses. It, however, eliminated the service on the
Motor Vehicles Division and provided that the summons be mailed
to any address on record with the Motor Vehicles Division or any
address known to the plaintiff, if the defendant could not be
found at those addresses. In 1981, this change was reversed and
service was again required on the Motor Vehicles Division.
1981
Oregon Laws, Ch. 898, Sec. 4. The defense insurance companies
wanted a record of service which they could check wJthout having
to rely upon the defendant who might not receive or forward the
summons. For an appropriate fee, the Motor Vehicles Division
apparently will notify insurance companies when summons is served
upon one of their insureds. The plaintiffs' attorneys felt that
the service on the Motor Vehicles Division would provide a
certain time that would satisfy the statute of limitation.
The 1981 amendment still differed slightly from ORS 15.190
by changing the primary address for mailing from-the most recent
address "furnished by the defendant to the Administrator of the
Motor Vehicles Division" to the most recent address "as shown by
the Motor Vehicles Division driver records."
The ORCP provision
also differs from the statute in that a copy of the summons and
complaint must be mailed to the defendant, not a notice of the
service on the Motor Vehicles Division. The 1981 amendment also
changed ORCP 7 0(2) to provide that service was complete upon
service upon the Motor Vehicles Division and mailing to the
defendant. This, of course, does not control absolutely for
limitations purposes.
In 1982, the Council added a requirement in subparagraph 7
D(4)(a)(i) and (ii) that a copy of the summons and complaint be
sent to the defendant's insurance carrier if known. This was a
response to Harp v. Loux, 54 Or App 840 (1981), where the
plaintiff had negotiated with defendant's insurance company but
did not notify them of the suit. The summons did not reach the
defendant and the insurance company was unable to get a $40,000
default judgment vacated.
During the last biennium, JUdge Liepe raised a question as
to the form of mailing required under 7 0(4).
He pointed out
that the provision relating to service on the insurance company
in 7 D(4)(a)(i) only said the summons and complaint should be
mailed but that the default provision in 7 D(4)(c) referred to
registered or certified mail.
A provision was drafted which
would have required service on the insurance carrier "in
accordance with ORCP 7 0(2)", which is the service by mail
provision requiring registered or certified mail and return
receipt requested. At the 1988 June meeting, it was also
3

suggested that the mailing method for the defendant was not clear
and the same stricter service requirement be incorporated in 1 0
(4)(a)(ii). Both of these changes were tentatively adopted. The
Council also discussed the fact that the requirement in ORCP 1
0(4)(c) (that the defendant either receive or reject the
certified letter) was confusing, and that led to the formation of
this sUbcommittee.
.
At the 1988 December meeting, where final action was taken
on the tentatively adopted amendments, Judge Buttler raised a
question whether mailing to the insurance company was part of
service and necessary to complete serVice and satisfy the statute
of limitations. The Council then changed the amendment to 1
0(4)(a) (i) and (ii) from "service in accordance with 1 0(2)(d)"
to "registered or certified mail, return receipt requested."
Judge Buttler then moved to amend ORCP 1 0(4)(a)(ii) to provide
that service would not be complete until the copy of the summons
and complaint were mailed to the insurance company. That
amendment failed to pass. A copy of the final 1988 amendment
promulgated by the Council is attached as Exhibit A.
ISSUES FOR SUBCOMMITTEE REVIEW
1. Should there be any special provision at all for aotor
vehicle claias1 The answer to this is probably yes. Although
the original Council thought not, it considered the matter only
in terms of Rule 4 creation of jurisdiction--not in terms of a
method of service. The provision does provide an easy and
clearly described method of service that is prima facie
acceptable service under Rule 1. Without the provision, a
plaintiff who could not locate a defendant in a motor vehicle
case could use any method reasonably calculated to give notice to
defendant and still satisfy the standard of 1 0(1). The
plaintiff could also secure a court order authorizing some method
of service not specified in Rule 1. Neither of these would
probably result in as simple and well accepted service method as
that provided in ORCP 1 0(4). Even if a party were willing to
risk using service on the Motor Vehicles Division or a court
ordered it, in the absence of a specif~c rule such as ORCP 1
0(4), the Division would not accept service. The party would
probably end up simply mailing to a last known address and lose
the advantage of prima facie approval in the rule and the Court
of Appeals holding in Harp v. Loux that ORCP 1 0(4) is sufficient
under the constitutional standard for due process.
2. Should the aethod of service be changed? This to me
presents a more difficult question. The provision provides an
easy method of service, but perhaps it is too easy--at least for
uninsured defendants.
Under the present rUle, there is highly satisfactory notice
for defendants known by the plaintiff to be insured. The
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insurance company is mailed a copy of the summons and complaint.
and the insurance company provides the defense.
I am not sure
how much authority the insurance company has to defend a case
where they cannot find the defendant and have received notice
directly. but that seems to be a problem to be handled in
insurance contracts--not in the rules.
For uninsured defendants or perhaps where the fact of
insurance is unknown. the rule is satisfied simply by inquiry at
any addresses furnished by the defendant to the Motor Vehicles
Division or any other last known address. followed by service on
the Motor Vehicles Division and mailing to the addresses. That
has never seemed like a very reasonable form of notice to me. To
quote one of my favorite procedural authors!
"Neither the Oregon Supreme Court nor the United States
Supreme Court has passed on the validity of the procedure.
Inquiry at former addresses of a defendant. without even
asking where the defendant has gone. followed by mailing to
such addresses. despite the defendant's absence. is still
sufficiently questionable as a form of service that a
cautious plaintiff would be well advised to -inquire
further." Merrill, Jurisdiction and Summons in Oregon. p.
216. fn. 243.
Put a little more bluntly, sending a letter to an address
where you have determined a person does not live, without ever
even asking where the person went. is a stupid way to give
reasonable notice of anything. I am aware that the Court of
Appeals said that the procedure did meet constitutional standards
in Harp v. Loux. As indicated in the quote. the Court of Appeals
may not be the last word on the subject.
In any case, the
Council should not be concerned with only minimal constitutional
standards. but with formulation of the best rule.
The argument to the contrary would be that motor vehicle
cases are a special situation. Most defendants are insured. If
the defendant is insured and the insurance company is aware of
the accident. it arguably should protec~ itself by checking
service on the Motor Vehicles DiVision for the limitation period.
If a defendant is not insured or the insurance company is not
aware of the accident. this does not protect the defendant.
It
can also be argued that a person involved in a motor vehicle
accident has a duty to notify the Motor Vehicles Division of any
change of address. ORCP 7 D(4)(b). Oregon licenced drivers also
have a duty to notify the Motor Vehicles DiVision of any change
of address under DRS 807.560. If a defendant is not at the
addresses listed with the Motor Vehicles DiVision. any inability
to find them results from their own disregard of a legal duty.
The problem with this argument is that it ignores reality. Few,
if any. motorists are aware of the duty under ORCP 7 D(4). Few
of us change the address on our driver's license until we renew
5

it.
It could also be argued that requiring a more extensive
search for the defendant before service can be made upon the
Motor Vehicles Division invites a return to the almost impossible
requirements of the prior statute established by Ter Har y.
aaoKu6 and 6imilar cas66. That is not necessarily true, if the
provision were carefully drawn. Rather than require some vague
standard like "due diligence", a limited and specific set of
inquiries could be required such as: (1) ask anyone at the
address given by defendant where the defendant went, and (2)
check whether there is a forwarding address at the post office,
and (3) do the same for any new addresses produced by these
inquiries.
3. Should the .ailing to the-defendant's insurance co.pany
be part of the for.al require.ents to co.plete service? This is
the question raised by Judge Buttler during the last biennium,
and it needs to be addressed. It was my sense at the meeting
that the Council members were not necessarily rejecting a
clarification as much as desiring time to consider the matter.
As a policy matter, I believe that the mailing to the insurance
company ought to be part of the service and necessary to complete
service. As indicated above, mailing to the insurance company is
the only really effective step to give notice in the existing
provision.
The Council, of course. has no power to deal with the
question of what is required to satisfy the limitation period,
but it can provide what is necessary to complete service for the
rules, particularly to commence the 30-day default period. The
present rule provides in ORCP 7 0(4)(c) that mailing to the
insurance company is a prerequisite for default. but that does
not indicate when the default period starts. ORCP 70(4)(a)(ii)
does provide in the last sentence that service is complete upon
"such mailing", which I think was intended to refer to all the
mailings in the previous sentence, both to the defendant and the
insurance company. "Such mailing" may be ambiguous and it may be
better to change the last sentence to say:
"For purposes of computing any period of time prescribed or
allowed under these rules, service under this paragraph
shall be complete upon both mailing to the defendant and
mailing to defendant's insurance carrier, if any, as
required by the preceding sentence of this subparagraph."
The only reason I can think of not to make mailing to the
insurance carrier part of the service is a fear that you are
somehow making the insurance company a party to the case.
I do
not think that is the case. You can make mailing to anybody a
condition of service on the defendant. The named defendant is
still the only party and a default judgment can only be obtained
6

against the individual defendant.
4. Should the plaintiff be required to seek out the
defendant's insurance co.pany?
The existing rule only requires
mailing to an insurance carrier by the plaintiff "if known" (ORCP
7 0(4)(a)(i» and prevents a default unless the plaintiff
provides a return receipt of service on defendant's insurance
carrier or presents an affidavit that defendant's insurance
carrier is unknown. Since the accident report requires a
statement of insurance, and all local licenced drivers must give
the Motor Vehicles Division proof of insurance, does this require
the plaintiff to check these sources or is notice to the carrier
only necessary if the plaintiff actually is aware Without inquiry
of the identity of the insurance company?
I believe that, given
the importance of notifying the insurance company of any
effective notice, inquiry shOUld be required.
In any case, I
think the existing language (which was put in by the legislature)
is ambiguous and should be clarified. I suggest that the end of
the second sentence of ORCP 7 D(4)(a)(i) be changed to read.
" ••. and the defendant's insurance carrier, if the identity
of such carrier is known to the plaintiff or can be
determined by examination of any records kept by the Motor
Vehicles Division."
I suggest that ORCP 7 0(4)(c) be changed to read.
" ..• or that the defendant's insurance carrier is unknown to
the plaintiff and could not be determined by the plaintiff
through examination of any records kept by the Motor
Vehicles Division."
5. Should .ailin9 to the defendant and the insurance
co_pany be by certified and registered _ail. return receipt
requested?
This was the issue the Council resolved during the
last biennium (correctly, I believe). This does make the mailing
form for motor vehicle service different from the mailing form
for office and abode service. Under Willis v. Edwards, 92 Or app
35, 37-39 (1988), supplementary mailing,for abode service or
office service can be by ordinary mail. The service in the motor
vehicle case, however, differs sUbstantially from abode and
office service.
In the latter two cases, the summons and
complaint are left in places where the defendant. is likely to get
it. In motor vehicle cases, the summons left with the Motor
Vehicles Division is unlikely to get to the defendant without
some affirmative action by defendant's insurance company. and the
mailing is really the service.
6. Should _ailing to the defendant continue to be at all
three addresses listed in ORCP 7 O(4)(a}(ii) and 7 0(4)(c)? The
rule now requires a mailing to the defendant at any address given
by the defendant at the time of the accident, or the most recent
7

address shown in the Motor Vehicles Division driver records or
any other address actually known by the plaintiff to be
defendant's residence address. Chisum v. Bingamon, 46 Or App 1,
7 (1980) holds (correctly) that these mailings were intended to
be cumulative--not alternative, despite the fact that they are
connected by "or" rather than "and". The first requirement
recognized that an address would be given by the defendant at the
time of the accident. The second was intended to primarily cover
resident drivers who would have an address given in their
drivers' licences.
I think the cumulative mailings should continue to be
required, but the language could be cleaned up. Perhaps "and"
should be used rather than "or" to avoid having to check the
Chisum case. Also, the reference to the Motor Vehicles
Division's "driver records" is not, clear. It does not clearly
cover addresses given by a defendant who licenses a vehicle. The
service provision in ORCP 7 0 covers owners as well as drivers.
It also does not clearly pick up an out-of-state defendant who
moves and does In fact comply with ORCP 7 D(4)(b) by furnishing a
new address.
The reference to "Motor Vehicles Division driver
records" should be changed to "any records kept by the Motor
Vehicles Division".
6. Could we si.plify the return procedure for this type of
service? Although paragraph 7 0(4) does not clearly describe the
requirements for return of service, it seems that the plaintiff
would have to show both service upon the Motor Vehicles Division
and the required mailings. ORCP 7 D(4)(c) only refers to an
affidavit relating to the mailing, but surely some certificate of
the person serving the summons would be required by ORCP 7 F.
The means that two proofs of service end up being SUbmitted.
Also, one of them must be an affidavit, rather than a
certificate. If we are willing to accept a certificate for all
other types of service, why not for the supplemental mailing
here? I suggest that ORCP 7 D(4)(c) be changed to require a
certificate by the plaintiff or plaintiff's attorney that the
plaintiff caused a summons to be served upon the Motor Vehicles
Division and the necessary supplementa~ mailings to take place.
7. Does the reference to a defendant who has neither
received nor rejected the registered or certified letter in the
first sentence of ORC? 7 O(4)(c) .ake any sense?
This is
probably part of a larger problem, which is:
who is a defendant
who "cannot be found" at one of the magic addresses, as those
words are used in the first sentence of ORCP 7 D(4)(c)? I have
always interpreted this, and this memo is written under the
assumption, that a defendant could only not be "found" at an
address if he or she no longer resided there.
If he or she
simply was not home at the time of the inquiry, abode service
should be used--not service under ORC? 7 0(4).
If that is true,
then the "received or rejected" language make some sense. If the
8

plaintiff made inquiry and used this service method rather than
abode service, because plaintiff believed that the defendant no
longer resided at the address known, and the plaintiff turned out
to be wrong or that defendant had left forwarding addresses to
which the letter went, the question of whether the defendant
actually resided at the address used or whether inquiry was made
of that fact seems immaterial. The summons caught up with the
defendant and he either received it or refused to accept it.
The language is, however, terribly confusing. As indicated
above, it sUffers from the basic defect that the alternative to
the letter catching up to the defendant is a form of notice that
may not be reasonable under the circumstances. The language is
also awkward and perhaps unnecessary. It refers to a default
entered against a defendant served by mail, which was the
original 1981 form of service, when the service is now by
delivery to the Motor Vehicles Division and not pure mail. Also,
in the face of ORCP 7 G, if the supplementary mailing does in
fact catch up with the defendant, you probably have good service
no matter What else happened. Why repeat that at the beginning
of the motor vehicles provision? Why not let the question of
validity of service, where a plaintiff does not comply exactly
with 7 0 but defendant receives the summons, be decided under
ORCP 7 0(1) and (g) as with other forms of service that do not
comply exactly with the language of Rule 71
ORCP 7 0(4)(c) also seems to require a showing that
defendant "cannot be found" at the magic addresses and also that
inquiry was made a reasonable time before service reasonably was
made. Presumably, the time when the plaintiff could not be found
would be the time when the inquiry was made. The language,
"reasonable" time before service, is not clear.
I suggest that ORCP 7 0(4)(c) be changed to read as follows
(this draft incorporates the changes suggested in all of the
preceding sections of this memo):
"No default shall be entered against any defendant served
under this subsection unless the plaintiff submits a
certificate showing that the plaintiff caused a copy of the
summons and complaint to be served upon the Motor Vehicles
Division as required by subparagraph 0(4)(a)(ii) of this
rule, and that 14 days or less before such service the
plaintiff caused inquiry to be made at the address given by
the defendant at the time of the accident or collision and
at any other address in the records of the Motor Vehicles
Division, and at any other address actually known by the
plaintiff to be defendant's residence address, and that
defendant no longer resided at any of those addresses and no
one present at such addresses at the time of inquiry knew
where defendant had moved and defendant had left no
forwarding addresses with the apPropriate post office, and
9

that plaintiff caused a copy of the summons and complaint to
be mailed to defendant and to defendant's insurance company,
if any, as required by subparagraph 0(4)(a)(i) and (ii) of
this rUle."
If
mailing
service
general

the plaintiff did not make the necessary inquiry, but the
in fact caught up with the defendant, this would not be a
under 7 0(4) but still might be a valid service under the
standard of 7 0(1) and 7 G.

Enclosure:

Exhibit A
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SUMMONS
RULE 7
Manner of service.

D.
11:

* *

0(2)d)

*
Service by .ai1.

Service by mail, when required or

allowed by this rule, shall be mailed by mailing a true copy of
the summons and a true copy of the complaint to the defendant by
certified or registered mail,

retu~n

receipt requested.

For the

purpose of computing any period of time prescribed or allowed by
these rules, service by mail shall be complete three days after
such mailing if the address to which it was mailed is within this
state and seven days after mailing if the address to which it is
mailed is outside this state.

*

11

0(4)

*

11:

Particu1ar actions invo1ving .otor vehic1es.

0(4)(a)

Actions arising out of use of roads, highways, and

streets: service by .ai1.
0(4)(a)(i)

In any action arising out of any accident,

collision, or liability in which a motor vehicle may be involved
while being operated upon the roads, highways, and streets of
this state, any defendant who operated such motor vehicle, or
caused such motor vehicle to be operated on the defendant's
behalf, except a defendant which is a foreign corporation
maintaining a registered agent within this state, may be served·
with summons by personal service upon the Motor Vehicles Division
and mailing by registered or certified .ail, return receipt
3

Exhibit A to Merrorandum to
ORCP 7 D sutccmnittee 7/13/89

requested. a copy of the summons and complaint to the defendant
and the defendant's insurance carrier if known.
D(4)(a)(ii)

Summons may be served by leaving one copy of

the summons and complaint with a fee of $12.50 in the hands of
the Administrator of the Motor Vehicles Division or in the
Administrator's office or at any office the Administrator
authorizes to accept summons.

The plaintiff. as soon as

reasonably possible. shall cause to be mailed by reqistered or
certified aail. return receipt requested. a true copy of the
summons and complaint to the defendant at the address given by
the defendant at the time of the accident or collision that is
the subject of the action, the most recent address as shown by
the Motor Vehicles Division's driver records. and any other
address of the defendant known to the plaintiff. which might
result in actual notice and
if known.

~

the defendant's insurance carrier

For purposes of computing any period of time

prescribed or allowed by these rules, service under this
paragraph shall be complete upon such mailing.
COMMENT
The amendments to ORCP 7 D(4)(a)(i)'and (ii) make clear that
supplementary mailing to the defendant and his or her liability
insurer must be by registered or certified mail, return receipt
requested.
It makes these provisions consistent with ORCP 7
D(4)(c).
.
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§ 8,01-313

CODE OF VIRGINIA

§ 8.01-313

address so reported without making provision for forwarding to him of mail
directed thereto, shall be deemed to be a waiver of notice and a consent to and
acceptance of service of process served upon the Commissioner of Motor Vehicles as provided in this section.
B. For the statutory agent appointed pursuant to the provisions of Title 13.1,
the address for the mailinlf of the process as required by § 8.01-312 shall be the
address of the corporation s registered office most recently filed with the State
Corporation Commission.
' "
C. For the statutory agent appointed pursuant to § 26-59, the address for the
mailing of process as required by § 8.01-312 shall be the address of the
fiduciary's statutory agent as contained in the written consent most recently
filed with the clerk of the circuit court wherein the qualification of such
fiduciary was had or, in the event of the death, removal, resignation or absence
from the Commonwealth of such statutory agent, or in the event that such
statutory sgent cannot with due diligence be found at such address, the address
of the clerk ofsuch circuit court. (Code 1950, § 8-67.2; 1954, c. 333; 1970, c. 680;
1972, c. 408; 1976, c. 26; 1977, c. 617; 1983, c. 467'>
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§ 8.01-314
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Section set out tw.

Section Bel out twice. - The eectlcn above
is effective until January 1. 1985. For 'this section as amended effective January I, 1985. see
following section, also numbered
the
§ 8.01-313.
The 1983 amendment divided the former

is effective January I,

single sentence of the introductory language of
subsection A into the present first and second
sentences, by substituting "However" for "provided that" at the beginning of the present 6eC*
and sentence and added subsection C.
.

in effect until Jam
preceding section, alsc

The 1984 amendm.
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§ 8.01-313. (Effective January 1, 1985) Specific addresses for mailing

by statutory agent. -

A. For the statutory agent appointed pursuant to
§§ 8.01-306, 8.01-308 and 8.01-309, the address for the mailing of the process
as required by § 8.01-312 shall be the last known address of the nonresident
or, where appropriate under subdivision 1 or 2 of§ 8.01-310 B, of the executor,
administrator, or other personal representative of the nonresident. However,
upon the filing of an affidavit" by the plaintiff that he does not know and is
unable with due diligence to ascertain any post-office address of such
nonresident, service of process on the statutory agent shall be sufficient
without the mailing otherwise required by this section. Provided further that:
1. In the case of a nonresident defendant licensed by the Commonwealth to
operate a motor vehicle, the last address reported bi' such defendant to the
Division of Motor Vehicles as his address on an application for or renewal of
a driver's license shall be deemed to be the address of the defendant for the
purpose of the mailing required by this section if no other address is known,
and, in any case in which the affidavit provided for in § 8.01-316 of this chapter
is filed, such a defendant, by so notifying the Division of such an address, and
by failing to notify the Division of any change therein, shall be deemed to have
appointed the Commissioner of the Division of Motor Vehicles his statutory
agent for service of process in an action arising out of operation of a motor
vehicle by him in the Commonwealth, and to have accepted as valid service
"
'.,
such mailing to such address; or
2. In the case of a nonresident defendant not licensed by the Commonwealth
to operate a motor vehicle, the address shown on the copy of the report of
accident required by § 46.1-400 filed by or for him with the Division, and on
file at the office of the Division, or the address reported by such a defendant
to any state or local police officer, or sheriff investigating the accident sued on,
if no other address is known, shall be conclusively presumed to be a valid
address of such defendant for the purpose of the mailing provided for in this
section, and his so reporting of an incorrect address, or his movin!, from the
address so reported without making provision for forwarding to him of mail
332
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CIVIL REMEDIES AND PROCEDURE

~

8.01-314

directed thereto, shall be deemed to be a waiver of notice and a consent to and
acceptance of service of process served upon the Commissioner of the Division
of Motor vehicles as provided in this section.
B. For the statutory agent appointed pursuant to the provisions of Title 13.1,
the address for the mailin!? of the process as required by § 8.01-312 shall be the
address of the corporation a registered office most recently filed with the State
Corporation Commission.
.
.
C. For the statutory agent appointed pursuant to § 26-59, the address for
the mailing of process as required by ~ 8.01-312 shall be the address of the·
fiduciary's statutory agent as contained in the written consent most recently
filed with the clerk of the circuit court wherein the qualification of such
fiduciary was had Of, in the event of the death, removal, resignation or absence
form the Commonwealth of such statutory agent, or in the event that such;
statutory agent cannot with due diligence be found at such address, the address
of the clerk of such circuit court. (Code 1950, § 8-67.2; 1954, c. 333; 1970, c. 680;
1972, c. 408; 1976, c. 26; 1977, c. 617; 1983, c. 467; 1984, c. 780.)
Section set out twice. - The section above
is effective January I, 1985. For th!e section OB
in effect until January L, 1985. ace the
preceding section. also numbered § 8.01-313.
The 1984 amendment, effective January 1,

1985, substituted "a driver's license" for "an
operator's or chauffeur's Iicense'' and inserted
"the Division of' preceding "Motor Vehicles" in
subdivision A 1 and inserted "the Division or'
preceding "Motor Vehicles" in subdivision A 2..

§ 8.01-314. Service on attorney after entry of general appearance by
such attorney. - When an attorney authorized to practice law in this
Commonwealth has entered a general appearance for any party, any process,
order or other legal papers to be used in the proceeding may be served on such
attorney of record. Such service shall have the same efTect as ifservice had been
made upon such party personally; provided, however, that in any proceeding
in which a final decree or order has been entered, service on an attorney as
provided herein shall not be sufficient to constitute personal jurisdiction over
a party in any proceeding citing that party for contempt, either civil or criminal, unless personal service is also made on the party.
Provided! further, that if such attorney objects by motion within five days
after such egal paper has been so served upon him, the court shall enter art
order in the proceeding directing the manner of service of such legal paper.
.
(Code 1950, § 8-69; 1977, c. 617; 1981, c. 495.)
REVISERS' NOTE
The only significant change in former § 8·69
accomplished by § 8.01-314 is the inversion of
the present provision requiring five days' notice
before entry of an order directing service on the
attorney of record BO that service on the attorney is good without more unless the attorney

objects wit.hin five days of receiving su'ch service. The change allows the .eame amount of
time for the attorney served to act, but requires
service to be made only once rather than twice
as under the former statute. Service would he
made in accordance with Rule 1:12.

DECISIONS UNDER PRIOR LAW.

below, refers to former provisions.
"This section deals. in broad language,
with cases generally. Davis v, Davis, 206 Va.
381. 143 S.E.2d 835 (1965).

Editor's note. - The case cited below was
decided under corresponding provisions of
former law. The term "this section:' as used
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TO:

ORCP 7 0 Subco••ittee:
Mike starr, Chair
John Buttler
Lee Johnson

FRO":

Fred Merrill

HE:

Review of ORCP 7 D

This memorandum will provide some background on the special
service provision for automobile accident cases in ORCP 7 D.
The
history of the present provision is quite complicated and may
shed some light on the reason for the language presently used in
the rule.
I will also list some possible areas of review for the
subcommittee. These are, of course, preliminary at best, but
should provide a starting point for the work of the subcommittee.
HISTORY OF ORCP 7 D
A statute providing for service upon nonresident motorists
for claims arising from automobile accidents in the state was
first passed in Oregon in 1929. 1929 Oregon Laws, Ch. 389, Sec.
1. ORS 15.190 (rep. 1979). At that time, Oregon joined the
majority of other states using an implied consent theory to
exercise jurisdiction over foreign motorists after that theory
was upheld by the United states Supreme Court in Hess v.
Powloski. 274 U.S. 352 (1927).
The Oregon statute followed the national pattern of
requiring in-state service on a state official, followed by
mailing of a "notice of the service" to the defendant. The
original Oregon statute required service on the Secretary of
State. In 1955, the Oregon service was changed to service upon
the Motor Vehicles Division. 1955 Oregon Laws, Ch. 287, Sec. 15.
The statute originally applied only to the operator of the motor
vehicle, but was amended in 1939 to cover claims against the
owner as well.
1939 Or. Laws, Ch. 499, Sec. 1. The original
statute applied only to nonresident defendants.
In 1973, it was
amended to include residents. 1973 Oregon Laws, Ch. 60 •. Sec. 1.
Until 1955, ORS 15.190 required no court order authorizing
1

service. Originally, the plaintiff was simply allowed to serve
the Secretary of State in any motor vehicle case.
In 1947, this
was changed to require that the plaintiff file a certificate of
the sheriff of the county in which the action was filed that the
defendant could not be found in the state. 1947 Oregon ~aws, Ch.
464, Sec. 2. In 1959, in response to Mullane v. Hanover Bank and
Trust Co., 339 U.S. 306 (1950), where. the Supreme court held that
due process required that summons provide the best notice
possible under the circumstances, the statute was amended to
require an affidavit by the plaintiff showing that the defendant
"after due diligence cannot be found within the state" and a
court order authorizing service upon the Motor Vehicles Division.
1959 Oregon ~aws, Ch. 440, Sec. 1.
The Oregon Supreme Court then decided a series of cases
treating a deficient showing of a diligent search for the
defendant as a jurisdictional defect and very strictly requiring
a demonstration of a diligent search. The plaintiff was required
to make inquiry at a defendant's last known address, followed by
inquiry of the post office, former employers, utility companies,
neighbors, relatives, and friends.
The plaintiff had to recite
the exact details of the search in an affidavit. The leading
case interpreting the diligence inquiry strictly was Ter Har v.
Backus, 259 Or 478 (1971).
In response to these cases, the 1973 ~egislature amended the
statute to provide:
"Due diligence is satisfied when it appears
from the affidavit that the defendant cannot be found residing at
[certain specified addresses]." 1969 Oregon ~aws, Ch. 389, Sec
1. In 1973, the statute was amended again, dropping the
requirement of a preliminary affidavit and order authorizing
service. The plaintiff could merely make service, and only if a
default judgment was sought against a "defendant who has not
either received or rejected the registered or certified letter
containing the notice of such service" was it necessary to make a
showing of a diligent search. In such case, a showing that an
attempt had been made to find defendant at the address given by
the defendant at the time of the accident was sufficient to
satisfy the requirement of a diligent search.
1973 Oregon ~aws,
Ch. 60, Sec. 1.
When the Council on Court procedures first promulgated ORC?
7 in 1979, they totally eliminated any special provision for
service of summons in motor vehicle cases. The Council felt that
from a jurisdictional perspective no special rule was needed
because of the broad sweep of Rule 4.
See 1979 Staff Comment to
Rules 4 C and D.
The legislature amended the rule promulgated by
the Council and reinserted a provision for service in motor
vehicle cases.
1979 Oregon ~aws, Ch. 284, Sec. 9. The reason
for the special provision was to provide a reliable method of
service of summons when the plaintiff could not find the
defendant or when the statute of limitation time was 50 short
2

there was no opportunity to conduct an exhaustive search.
The legislature went back to the language in ORS 15,190.
It eliminated the reference to due diligence, but service could
be made and default secured if the defendant could not be found
at listed addresses. It, however, eliminated the service on the
Motor Vehicles Division and provided that the summons be mailed
to any address on record with the Motor Vehicles Division or any
address known to the plaintiff. if the defendant could not be
found at those addresses. In 1981, this change was reversed and
service was again required on the Motor Vehicles Division.
1981
Oregon Laws, Ch. 898, Sec. 4. The defense insurance companies
wanted a record of service which they could check wlthout having
to rely upon the defendant who might not receive or forward the
summons. For an appropriate fee, the Motor Vehicles Division
apparently will notify insurance companies when summons is served
upon one of their insureds. The plaintiffs' attorneys felt that
the service on the Motor Vehicles Division would provide a
certain time that would satisfy the statute of limitation.
The 1981 amendment still differed slightly from ORS 15.190
by changing the primary address for mailing from the most recent
address "furnished by the defendant to the Administrator of the
Motor Vehicles Division" to the most recent address "as shown by
the Motor Vehicles Division driver records."
The ORC? provision
also differs from the statute in that a copy of the summons and
complaint must be mailed to the defendant. not a notice of the
service on the Motor Vehicles Division. The 1981 amendment also
changed ORC? 7 D(2) to provide that service was complete upon
service upon the Motor Vehicles Division and mailing to the
defendant. This, of course, does not control absolutelY for
limitations purposes.
In 1982, the Council added a requirement in subparagraph 7
D(4)(a)(i) and (ii) that a copy of the summons and complaint be
sent to the defendant's insurance carrier if known. This was a
response to Harp v. Loux. 54 Or App 840 (1981). where the
plaintiff had negotiated with defendant's insurance company but
did not notify them of the suit. The summons did not reach the
defendant and the insurance company was unable to get a $40,000
default judgment vacated.
During the last biennium, Judge Liepe raised a question as
to the form of mailing required under 7 D(4).
He pointed out
that the provision relating to service on the insurance company
in 7 D(4)(a)(i) only said the summons and complaint should be
mailed but that the default provision in 7 D(4)(c) referred to
registered or certified mail. A provision was drafted which
would have required service on the insurance carrier "in
accordance with ORC? 7 D(2)", which is the service by mail
provision requiring registered or certified mail and return
receipt requested. At the 1988 June meeting, it was also
3

suggested that the mailing method for the defendant was not clear
and the same stricter service requirement be incorporated in 7 0
(4)(a)(ii). Both of these changes were tentatively adopted. The
Council also discussed the fact that the requirement in ORCP 7
D(4)(c) (that the defendant either receive or reject the
certified letter) was confusing, and that led to the formation of
this subcommittee.
.
At the 1988 December meeting, where final action was taken
on the tentatively adopted amendments, Judge Buttler raised a
question whether mailing to the insurance company was part of
service and necessary to complete service and satisfy the statute
of limitations. The Council then changed the amendment to 7
D(4)(a) (i) and (ii) from "service in accordance with 7 D(2)(d)"
to "registered or certified mail, return receipt requested."
Judge Buttler then moved to amend ORCP 7 D(4)(a)(ii) to provide
that service would not be complete until the copy of the summons
and complaint were mailed to the insurance company. That
amendment failed to pass. A copy of the final 1988 amendment
promulgated by the Council is attached as Exhibit A.
ISSUES FOR SUBCOMMITTEE REVIEW
1. Should there be any special provision at all for aotor
vehicle claiasl The answer to this is probably yes.
Although
the original Council thought not, it considered the matter only
in terms of Rule 4 creation of jurisdiction--not in terms of a
method of service. The provision does provide an easy and
clearly described method of service that is prima facie
acceptable service under Rule 7. Without the provision, a
plaintiff who could not locate a defendant in a motor vehicle
case could use any method reasonably calculated to give notice to
defendant and still satisfy the standard of 7 0(1). The
plaintiff could also secure a court order authorizing some method
of service not specified in Rule 7. Neither of these would
probably result in as simple and well accepted service method as
that provided in ORCP 7 0(4). Even if a party were willing to
riSk using service on the Motor Vehicles Division or a court
ordered it, in the absence of a specific rule such as ORCP 7
0(4), the Division would not accept service. The party would
probably end up simply mailing to a last known address and lose
the advantage of prima facie approval in the rule and the Court
of Appeals holding in Harp v. Loux that ORCP 7 0(4) is sufficient
under the constitutional standard for due process.
2. Should the aethod of service be changed? This to me
presents a more difficult question. The provision provides an
easy method of service, but perhaps it is too easy--at least for
uninsured defendants.
Under the present rule. there is highly satisfactory notice
for defendants known by the plaintiff to be insured. The
4

insurance company is mailed a copy of the summons and complaint,
and the insurance company provides the defense.
I am not sure
how much authority the insurance company has to defend a case
where they cannot find the defendant and have received notice
directly, but that seems t~ be a problem to be handled in
insurance contracts--not in the rules.
For uninsured defendants or perhaps where the fact of
insurance is unknown, the rule is satisfied simply by inquiry at
any addresses furnished by the defendant to the Motor Vehicles
Division or any other last known address, followed by service on
the Motor Vehicles Division and mailing to the addresses. That
has never seemed like a very reasonable form of notice to me. To
quote one of my favorite procedural authors:
"Neither the Oregon Supreme court nor the United states
Supreme Court has passed on the validity of the procedure.
Inquiry at former addresses of a defendant, without even
asking where the defendant has gone, followed by mailing to
such addresses, despite the defendant's absence, is still
sufficiently questionable as a form of service that a
cautious plaintiff would be well advised to inquire
further."
Merrill, Jurisdiction and Summons in Oregon, p.
216, fn. 243.
Put a little more bluntly, sending a letter to an address
where you have determined a person does not live, without ever
even asking where the person went, is a stupid way to give
reasonable notice of anything. I am aware that the Court of
Appeals said that the procedure did meet constitutional standards
in Harp v. LOUK. As indicated in the quote, the Court of Appeals
may not be the last word on the subject.
In any case, the
Council should not be concerned with only minimal constitutional
standards, but with formulation of the best rule.
The argument to the contrary would be that motor vehicle
cases are a special situation. Most defendants are insured. If
the defendant is insured and the insurance company is aware of
the accident, it arguably should protect itself by checking
service on the Motor Vehicles Division for the limitation period.
If a defendant is not insured or the insurance company is not
aware of the accident, this does not protect the defendant.
It
can also be argued that a person involved in a motor vehicle
accident has a duty to notify the Motor Vehicles Division of any
change of address. ORCP 7 D(4)(b). Oregon licenced drivers also
have a duty to notify the Motor Vehicles Division of any change
of address under ORS 807.560. If a defendant is not at the
addresses listed with the Motor Vehicles Division, any inability
to find them results from their own disregard of a legal duty.
The problem with this argument is that it ignores reality. Few,
if any, motorists are aware of the duty under ORCP 7 0(4). Few
of us change the address on our driver's license until we renew
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it.
It could also be argued that requiring a more extensive
search for the defendant before service can be made upon the
Motor Vehicles Division invites a return to the almost impossible
requirements of the prior statute established by Ter Har y.
gaOKU6 and fiim11ar caeBe. That 1s not necessarily true, if the
provision were carefully drawn. Rather than require some vague
standard like "due diligence", a limited and specific set of
inquiries could be required such as: (1) ask anyone at the
address given by defendant where the defendant went, and (2)
check whether there is a forwarding address at the post office,
and (3) do the same for any new addresses produced by these
inquiries.
3. Should the aailing to the'defendant's insurance coapany
be part of the foraal requireaents to coaplete service? This is
the question raised by Judge Buttler during the last biennium,
and it needs to be addressed. It was my sense at the meeting
that the Council members were not necessarily rejecting a
clarification as much as desiring time to consider the matter.
As a policy matter, I believe that the mailing to the insurance
company ought to be part of the service and necessary to complete
service.
As indicated above, mailing to the insurance company is
the only really effective step to give notice in the existing
provision.
The Council, of course, has no power to deal with the
question of what is required to satisfy the limitation period,
but it can provide what is necessary to complete service for the
rules, particularly to commence the 30-day default period.
The
present rule provides in ORC? 7 D(4)(c) that mailing to the
insurance company is a prerequisite for default, but that does
not indicate when the default period starts. ORC? 7D(A)(a)(ii)
does provide in the last sentence that service is complete upon
"such mailing", which I think was intended to refer to all the
mailings in the previous sentence, both to the defendant and the
insurance company. "Such mailing" may be ambiguous and it may be
better to change the last sentence to say:
"~or purposes of computing any period of time prescribed or
allowed under these rules, service under this paragraph
shall be complete upon both mailing to the defendant and
mailing to defendant's insurance carrier, if any, as
required by the preceding sentence of this subparagraph."

The only reason I can think of not to make mailing to the
insurance carrier part of the service is a fear that you are
somehow making the insurance company a party to the case.
I do
not think that is the case. You can make mailing to aoybody a
condition of service on the defendant. The named defendant is
still the only party and a default judgment can only be obtained
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against the individual defendant.
4. Should the plaintiff be required to peek out the
defendant's insurance coapany?
The existing rule only requires
mailing to an insurance carrier by the plaintiff "if known· (ORCP
7 0(4)(a)(i» and prevents a default unless the plaintiff
provides a return receipt of service on defendant's insurance
carrier or presents an affidavit that defendant's insurance
carrier is unknown. Since the accident report requires a
statement of insurance, and all local licenced drivers must give
the Motor Vehicles Division proof of insurance, does this require
the plaintiff to check these sources or is notice to the carrier
only necessary if the plaintiff actually is aware without inquiry
of the identity of the insurance company?
I believe that, given
the importance of notifying the insurance company of any
effective notice, inquiry should be required.
In any case, I
think the eXisting language (Which was put in by the legislature)
is ambiguous and should be clarified. I suggest ~hat the end of
the second sentence of ORCP 7 D(4)(a)(i) be changed to read:
• ... and the defendant's insurance carrier, if the identity
of such carrier is known to the plaintiff or can be
determined by examination of any records kept by the Motor
Vehicles DiVision.·
I suggest that ORCP 7 D(4)(c) be changed to read:
• ... or that the defendant's insurance carrier is unknown to
the plaintiff and could not be determined by the plaintiff
through examination of any records kept by the Motor
Vehicles Division.·
5. Should aailing to the defendant and the insurance
co_pany be by certified and registered _ail. return receipt
requested?
This was the issue the Council resolved during the
last biennium (correctly, I believe). This does make the mailing
form for motor vehicle service different from the mailing form
for office and abode service. Under Willis v. Edwards, 92 Or app
35, 37-39 (1988), supplementary mailing,for abode service or
office service can be by ordinary mail. The service in the motor
vehicle case, however, differs SUbstantially from abode and
office service.
In the latter two cases, the summons and
complaint are left in places where the defendant is likely to get
it. In motor vehicle cases, the summons left with the Motor
Vehicles DiVision is unlikely to get to the defendant without
some affirmative action by defendant's insurance company, and the
mailing is really the service.
6. Should _ailing to the.defendant continue to be lilt all
three addresses listed in ORCP 7 D(4)(a)(ii) and 7 D(4)(c)? The
rule now requires a mailing to the defendant at any address given
by the defendant at the time of the accident, or the most recent
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address shown in the Motor Vehicles Division driver records or
any other address actually known by the plaintiff to be
defendant's residence address. Chisum v. Bingamon, 46 Or App 1.
7 (1980) holds (correctly) that these mailings were intended to
be cuffiulative--not alternative, despite the fact that they are
connected by "or" rather than "and". The first requirement
recognized that an address would be given by the defendant at the
time of the accident. The second was intended to primarily cover
resident drivers who would have an address given in their
drivers' licences.
I think the cumulative mailings should continue to be
required. but the language could be cleaned up. Perhaps "and"
should be used rather than "or" to avoid having to check the
Chisum case.
Also. the reference to the Motor Vehicles
Division's "driver records" is not clear.
It does not clearly
cover addresses given by a defendant who licenses a vehicle. The
service provision in ORCP 7 0 covers owners as well as drivers.
It also does not clearly pick up an out-of-state defendant who
moves and does in fact comply with ORCP 7 D(4)(b) by furnishing a
new address.
The reference to "Motor Vehicles Division driver
records" should be changed to "any records kept by the Motor
Vehicles Division".
6.
Could we si.plify the return procedure for this type of
service? Although paragraph 7 0(4) does not clearly describe the
reqUirements for return of service. it seems that the plaintiff
would have to show both service upon the Motor Vehicles Division
and the required mailings. ORCP 7 0(4)(c) only refers to an
affidavit relating to the mailing. but surely some certificate of
the person serving the summons would be required by ORCP 7 F.
The means that two proofs of service end up being submitted.
Also. one of them must be an affidavit. rather than a
certificate.
If we are willing to accept a certificate for all
other types of service. why not for the supplemental mailing
here? I suggest that ORCP 7 D(4)(c) be changed to require a
certificate by the plaintiff or plaintiff's attorney that the
plaintiff caused a summons to be served upon the Motor Vehicles
Division and the necessary supplemental mailings to take place.
7. Does the reference to a defendant who has neither
received nor rejected the registered or certified letter in the
first sentence of ORC? 7 D(4)(c) .ake any sense?
This is
probably part of a larger problem. which is:
who is a defendant
who "cannot be found" at one of the magic addresses. as those
words are used in the first sentence of ORCP 7 0(4)(c)? I have
always interpreted this. and this memo is written under the
assumption. that a defendant could only not be "found" at an
address if he or she no longer resided there.
If he or she
simply was not home at the time of the inquiry. abode service
should be used--not service under ORC? 7 0(4).
If that is true.
then the "received or rejected" language make some sense.
If the
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plaintiff made inquiry and used this service method rather than
abode service, because plaintiff believed that the defendant no
longer resided at the address known, and the plaintiff turned out
to be wrong or that defendant had left forwarding addresses to
which the letter went, the question of whether the defendant
actually resided at the address used or whether inquiry was made
of that fact seems immaterial. The summons caught up with the
defendant and he either received it or refused to accept it.
The language is, however, terribly confusing. As indicated
above, it suffers from the basic defect that the alternative to
the letter catching up to the defendant is a form of notice that
may not be reasonable under the circumstances. The language is
also awkward and perhaps unnecessary.
It refers to a default
entered against a defendant served by mail, which was the
original 1981 form of service, when the service is now by
delivery to the Motor Vehicles Division and not pure mail. Also,
in the face of ORCP 7 G, if the supplementary mailing does in
fact catch up with the defendant, you probably have good service
no matter what else happened. Why repeat that at the beginning
of the motor vehicles provision? Why not let the question of
validity of service, where a plaintiff does not comply exactly
with 7 D but defendant receives the summons, be decided under
ORCP 7 D(1) and (g) as with other forms of service that do not
comply exactly with the language of Rule 7?
ORC? 7 D(4)(c) also seems to require a showing that
defendant "cannot be found" at the magic addresses and also that
inquiry was made a reasonable time before service reasonably was
made. Presumably, the time when the plaintiff could not be found
would be the time when the inquiry was made. The language,
"reasonable" time before service, is not clear.
I suggest that ORCP 7 0(4)(c) be changed to read as follows
(this draft incorporates the changes suggested in all of the
preceding sections of this memo):
"No default shall be entered against any defendant served
under this subsection unless the plaintiff submits a
certificate showing that the plaintiff caused a copy of the
summons and complaint to be served upon the Motor Vehicles
Division as required by subparagraph 0(4)(a)(ii) of this
rule, and that 14 days or less before such service the
plaintiff caused inquiry to be made at the address given by
the defendant at the time of the accident or collision and
at any other address in the records of the Motor Vehicles
Division, and at any other address actually known by the
plaintiff to be defendant's residence address, and that
defendant no longer resided at any of those addresses and no
one present at such addresses at the time of inquiry knew
where defendant had moved and defendant had left no
forwarding addresses with the appropriate post office, and
9

that plaintiff caused a copy of the summons and complaint to
be mailed to defendant and to defendant's insurance company.
if any, as required by subparagraph 0(4)(a)(i) and (ii) of
this rule."
If
mailing
service
general

the plaintiff did not make the necessary inquiry, but the
in fact caught up with the defendant, this would not be a
under 7 0(4) but still might be a valid service under the
standard of 7 0(1) and 7 G.

Enclosure:

Exhibit A
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SUKKONS
RULE 7
D.

'*

Kanner of service.

*

"1f

D(2)d)

'*
Service by .ail.

Service by mail, when required or

allowed by this rule, shall be mailed by mailing a true copy of
the summons and a true copy of the complaint to the defendant by
certified or registered mail, return receipt requested.

For the

purpose of computing any period of time prescribed or allowed by
these rules. service by mail shall be complete three days after
such mailing if the address to which it was mailed is within this
state and seven days after mailing if the address to which it is
mailed is outside this state.

*

1(

0(4)

*

'It

Particular actions involving .otor vehicles.

0(4)(a)

Actions arising out of usa of roads, highways. and

streets; service by .al1.
0(4)(a)(i)

In any action arising out of any accident.

collision. or liability in which a motor vehicle may be involved
while being operated upon the roads. highways. and streets of
this state. any defendant who operated such motor vehicle. or
caused such motor vehicle to be operated on the defendant's
behalf. except a defendant which is a foreign corporation
maintaining a registered agent within this state. may be served·
with summons by personal service upon the Motor Vehicles Division
and mailing by registered or certified .ail, return receipt
3

Exhibit A to MerrDrandum to
OPCP 7 D Sulx:cmnittee 7/13/89

.

..

requested. a copy of the summons and complaint to the defendant
and the defendant's insurance carrier if known.
0(4)(a)(ii)
I.

tJ

~

Summons may be served by leaving one copy of

the summons and complaint with a fee of $12.50 in the hands of
the Administrator of the Motor Vehicles Division or in the
Administrator's office or at any office the Administrator
authorizes to accept summons.

The plaintiff. as soon as

reasonably possible, shall cause to be mailed by reqistered or
certified .ail. return receipt requested. a true copy of the
summons and complaint to the defendant at the address given by
the defendant at the time of the accident or collision that is
the subject of the action, the most recent address as shown by
the Motor Vehicles Division's driver records, and any other
address of the defendant known to the plaintiff, which might
result in actual notice and to the defendant's insurance carrier
if known.

For purposes of computing any period of time

prescribed or allowed by these rules, service under this
paragraph shall be complete upon such mailing.
COMMENT
The amendments to ORCP 7 D(4)(a)(i)<and (ii) make clear that
supplementary mailing to the defendant and his or her liability
insurer must be by registered or certified mail. return receipt
requested.
It makes these provisions consistent with ORCP 7
D(4)(c).
.
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CORRECTED AND REVISED COPY
March 8, 1996
To:

Subcommittee to Review ORCP 7 (Judge Brewer, Chair; Justice Durham, Messrs.
Lachenmeier, Paradis and Rasmussen, members)

From: Maury Holland, Executive Director
Re:

Citations to, and summaries of, recent aIlPellate court opinions re ORCP 7

Following is a listing of citations to, and brief summaries of, Court of Appeals opinions
construing ORCP 7 from and including 1994 Advance Sheet No.1, 125 Or App 341 (12/22/93)
to and including 1996 Advance Sheet No.4, 139 Or App 136 (2/7/96). During the period
covered by these Advance Sheets, the Supreme Court published no opinions dealing with ORCP
7:
1. Atterbury v, Wells, 125 Or App 591, 866 P2d 484 (1994). Motor vehicle case. Plaintiff
mailed copy of complaint, without summons, to defendant's insurer by regular mail and issued
summons to be served by dep. sheriff by personal service at defendant's residence in Brookings.
Deputy unable to make service because defendant was out of state. Defendant's daughter,
visiting from home in California, went to residence to check mail and was told deputy was
looking for her father. She then went to sheriffs office and identified herself, whereupon deputy
handed her papers in response to her assurance that she would see father got them, but without
further inquiry about her relationship with him. Plaintiff later sent papers to defendant at his
residence by regular mail. Circuit Court granted defendant "summary judgment" on ground of
insufficient service. Court of Appeals affirmed on ground that service did not conform to any
specifically authorized method and was not valid under "reasonably calculated" standard because
deputy had insufficient information about relationship between daughter and defendant. Also
held mailing of papers to defendant's residence by regular mail without requesting receipt did not
comply with reasonably calculated standard.
2. Gallogly v. Calhoun, 126 Or App 366, 869 P2d 346 (1994). Trial court denied defendant's
motion to set aside default judgment for assertedly insufficient service. Defendant a legislator
and member of OSB, but had no permanent address. Defendant could not be found either at
address listed in OSB Directory, a different address listed in OSB records, or at yet another
address shown in MVD records. (This was an assault, not a motor vehicle case.) In Jan. '91
defendant phoned OSB and gave his grandmother's address as an updated business address. A
month later defendant wrote OSB asking it not to divulge his updated address except as required
by public records law. Under circumstances unclear in the report, OSB disclosed defendant's
grandmother's address to plaintiff, who the next day attempted service on defendant by
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delivering papers to grandmother at her residence, also defendant's updated OSB address.
Plaintiff also sent copies of papers to same address by regular mail. Court of Appeals affirmed,
holding that although service was not valid as substituted service since grandmother's residence
was not in fact that of defendant, this service sufficient as comporting with the reasonably
calculated standard given the circumstances. Circumstances were that defendant lawyer gave
grandmother's address as one where he could be reached about business matters, and that
defendant was not reachable at any other record address. {Comment: An entirely sound,
though pretty fact-specific, holding without much broad significance.}
3. Levens v. Koser, 126 Or App 399, 869 P2d 344 (1994). Plaintiff police officers sustained
injuries while attempting to arrest defendant. In order to make personal service on defendant,
server obtained from MVD last address listed by defendant in MVD records, and attempted
personal service at that address. Defendant's mother told server that defendant had not resided
at that address for about 6 months, but that she would accept papers and see that he got them,
whereupon server handed them to her. Plaintiff then mailed papers to defendant at same address
by certified mail, return receipt requested. Post Office forwarded papers to defendant's
forwarding address, but unable to make delivery. Defendant's wife picked up papers at Post
Office, brought them home, and gave them to defendant. Circuit Court granted defendant
"summary judgment" for insufficiency of service. On appeal to Court of Appeals plaintiff
conceded service not valid as substituted service because address to which papers delivered by
server was not defendant's place of abode at the time. Court of Appeals affirmed on ground that
service methods used lack sufficient assurance of affording actual notice and hence did not meet
the reasonably calculated standard. Also held that fact of actual notice, here conceded, not
sufficient to trigger relief under ORCP 7 G.
4. Boyd v, Boyd, 131 Or App 194,884 P2d 556 (1994). Divorced mother sought to serve order
on father to show cause why child support should not be increased. Father had no permanent
address, but retained a bookkeeper to handle his personal fmances. Mother caused personal
service of order on bookkeeper, and also mailed copies to bookkeeper's office, father's employer
and father's last known address, all apparently by regular mail. Bookkeeper phoned father to tell
him about the order, and father came to office to pick it up prior to hearing. Father failed to
appear at hearing, at which circuit court granted mother's motion. Without having moved to set
aside service in circuit court, father appealed to Court of Appeals. Latter affirmed the order
increasing child support, holding that although service was not valid office service under ORCP 7
D(2)(c) (because father did not conduct his business, in sense of employment, at bookkeeper's
office), it was valid under reasonably calculated standard, in part because he used bookkeeper to
handle child support payments, thus affording sufficient assurance of actual notice. Judge
Landau dissented, contending that Baker v. Fay, 310 Or 221, 797 P2d 349 (1990), Atterbury and
Levens, supra, were controlling.
5. Murphy v. Price, 131 Or App 693, 886 P2d 1047 (1994). Motor vehicle case. Plaintiff
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mailed papers to defendant at address given by latter at scene of accident and also as shown in
MVD records by certified mail, return receipt requested (delivery unrestricted). Unbeknownst to
plaintiff, defendant shared a mailbox with his landlord and each authorized the other to pick up
his mail. Landlord signed receipt for papers and gave them to defendant the next day. Trial court
granted defendant's motion for "summary judgment" on ground of insufficient service. On
appeal to Court of Appeals, plaintiff conceded that service method used did not conform to any
of specified methods. Court of Appeals affirmed, reasoning that method used did not meet
reasonably calculated standard because, unless delivery is restricted, there is insufficient
assurance that defendant will actually get the papers. Further held this defect not overcome by
fact landlord authorized to pick up defendant's mail, since that circumstances was not known to
plaintiff [Emphasis supplied] Court further held ORCP 7 G unavailing because service meeting
reasonably calculated standard is a prerequisite to relief thereunder.
{Comment: The point made about 7 G not coming into play unless the method of
service meets the reasonably calculated standard, in which event there is no need for 7 G relief,
seems to Ed Peterson and me entirely correct. This relates to a possible minor amendment to 7 G
now assumedly under consideration by your subcommittee. Judge Landau's unanimous opinion,
however, includes an alternative holding relating to ORCP 7 D(4)(a)(i) which I believes muddies
the waters and underlines the need for modification or clarification of this provision. The
alternative holding was that service in this case was not sufficient pursuant to 7 D(4)(a)(i) merely
because plaintiff failed to "serve" the papers on the MVD, although plaintiff did comply with
the requirement of this provision regarding mailings to defendant. That requirement prescribes
use of registered or certified mail, return receipt requested, but not that delivery be restricted.
The fundamental mistake this opinion makes is to mischaracterize the MVD as
defendant's "statutorily appointed agent for service, ..." 131 Or App at 698. I doubt whether
that is correct as a matter of state law, and in any event cannot be valid as a matter of 14th
amendment due process. Many decades ago the U.S. Supreme Court approved this statutoryagent-to-accept-service scheme in the context of out-of-state motorists, but only on the condition
that the state agency or official on which service is made be statutorily obligated to forward
papers to defendant motorists by a form of mailing yielding a return receipt. Hess v. Pawloski,
274 US 352, 47 S Ct 632 (1927). Since the MVD, now the DOT, is under no such obligation,
and does not in fact forward papers to defendants, it is merely a source of address information,
not a statutory agent. I believe that what is now 7 D(4)(a) evolved out of a Pawloski-type
statute, a common response of states to the fear of out-of-state motorists eluding jurisdiction in
places where they caused accidents. These dated from before the invention of the concept of
"minimum contacts" in International Shoe (1945), which, by authorizing constructive service
outside the forum jurisdiction, obviated any need for fictional appointment of statutory agent by
conduct. Many of these jurisdictional statutes nonetheless survived for many decades after they
had ceased to serve any useful purpose.
This opinion also touches on something else that could produce confusion.
Distinguishing this case from Lake Oswego Review v. Steinkamp, 298 Or 607, 695 P2d 565
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(1985), the Murphy opinion makes a big point about the fact that the service by mail validated in
the former, was not merely by registered mail, return receipt requested, but that delivery was
restricted. Judge Landau reasons that, unless delivery is restricted to the defendant, there is some
chance that the papers will be delivered to someone else at the same address, as happened here.
Ed Peterson and I have not yet quite settled this point between us, so I cannot speak for him, but
my view is that neither the courts nor the text of ORCP 7 should go beyond requiring a form of
mail that yields a receipt signed by defendant or other person to be served, such as an agent
authorized to accept service. Whether to add "restricted delivery" is a judgment that plaintiffs'
lawyers should make.
My reasoning is as follows. Service by registered or certified mail, return receipt
requested, is much like personal service, in that, just as the latter is defined in terms that include
actual delivery to defendant or other person to be served, so with service by this kind of mail, for
service to be sufficient, the proof of service must include a receipt signed by defendant. Service
by mail can no more be claimed sufficient that does not result in a receipt signed by the
defendant, -or some equivalent proof of receipt, than can personal service that does not result in
delivery to the defendant. This is in contrast to such other methods of service where there is
some unavoidable, but acceptable, risk that the papers will not come to the notice of defendant,
such as substituted and office service, or service by publication. If restricted delivery is used, the
Postal Service will deliver the papers to the addressee in person and get a signed receipt or, if it
cannot, will return the mailing to plaintiff with some notation that it was not deliverable. If, on
the other hand, delivery is not restricted, the Postal Service will deliver the mailing to anyone at
the indicated address and get that person's signature on the receipt, in which event the service
will be insufficient for failure to get defendant's signature. ORCP 7 does not provide for
anything along the lines of substituted service by mail receipted for by a resident of defendant's
place of abode, and I assume no one would seriously propose such a newfangled procedure.
Restricting delivery is probably the sensible thing to do from viewpoint of plaintiffs attorney,
since it eliminates the possibility the carrier will hand the papers to the first person who answers
the door even though the defendant might be available on the premises to sign if asked for. But
whether delivery is restricted should not be a concern of courts, or of the ORCP unless you think
the latter should incorporate "practice tips."}
6. Hall v, Walrath, 132 Or App 555, 899 P2d 387 (1995). Amotor vehicle case of limited
relevance because decided under ORCP 7 D(4)(a)(i), (ii), when, prior to amendment effective Jan.
I '90 these required mailing to defendant's insurer to perfect service rather than, as currently,
merely to authorize entry of default. Plaintiff attempted to employ 7 D(4)(a), but made no
mailings to, or other forms of service on, defendant, merely mailing papers to defendant's insurer
by registered or certified mail, return receipt requested. Court of Appeals affirmed the trial
court's grant of "summary judgment" for defendant for insufficient service, rejecting plaintiffs
implausible argument that insurer was defendant's agent authorized to accept service on his
behalf. The opinion did not address plaintiffs alternative contention that the service method
used met the reasonably calculated standard of7 D(1). Had it done so, the ruling would almost
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certainly have been that it did not since insureds normally face possibility of excess liability.
7. Abbots v. Bacon, 133 Or App 315, 891 P2d 1321 (1995). Plaintiff sued Tillicum Club, Inc.
to recover damages for personal injury. Server attempted to serve defendant's registered agent,
whose address was shown as that of the club. Bartender told server registered agent was not on
the premises, but that he would sign for papers and see that she got them, which he did. Trial
court granted defendant "summary judgment" for insufficient service on ground that bartender
was not a "clerk on duty in the office of a registered agent" within the meaning of ORCP 7
D(3)(b)(i). Court of Appeals reversed on the basis of a rather strained conclusion that the
bartender was a "clerk on duty" on these facts despite the registered agent's uncontested affidavit
that she had expressly prohibited him from accepting or signing for any papers intended for her.
Judge Haselton's sensible conclusion, in dissent, was that service might better have been
sustained under the reasonably calculated standard, but felt constrained to dissent because he
found this point either not preserved or not assigned. His opinion, incidentally, describes ORCP
7 as "arcane," leading to "practically absurd, results, ..." and therefore requiring "[a]mendment,
not judicial ingenuity, ..." 133 Or App at 323. I wonder how common that attitude is among
judges?
8. Huffman v. Leon De Mendoza, 135 Or App 680, 899 P2d 734 (1995). Action against a
transferee of bankrupt under Uniform Fraudulent Transfer Act to apply property to satisfaction
of attorney fee owed by bankrupt to plaintiff. Trial court granted plaintiff's motion to order
service by posting papers in Klamath Falls Courthouse and by mailing, by regular mail, to last
known address in California, even though plaintiff knew defendant was then living at unknown
location in Mexico. Trial court granted defendant's motion to set aside default judgment for
insufficiency of service. Court of Appeals affirmed on ground that plaintiff's affidavit in
support of motion for order of service pursuant to ORCP 7 D(6)(a) failed to aver sufficient
specific efforts showing service could not be made under any of methods prescribed by 7 D(3).
Alternatively held that, when plaintiff knew that defendant was then living at unknown location
in Mexico, posting papers in Klamath Falls and mailing them by regular mail to former address in
California did not meet reasonably calculated standard.
{Comment: This case touches upon, though did not directly involve, an obvious flaw in
ORCP 7 D(6)(c). The latter authorizes publication only in a newspaper in the county where the
action is filed. When, in cases such as Huffinan, the best information available to plaintiff is that
defendant is in some remote place, but no mailing address is known, the court should have
discretion to order publication at that place, where there is some chance it might be effective.
This sort of flexibility is probably constitutionally required by Mullane v. Central Hanover Bank
& Trust Co., 339 US 306, 70 S Ct 652 (1950). In Sabre Farms, Inc. v. Bergendahl, 103 FRD 8
(1984), a diversity case, Judge Frye took advantage of the broader geographical discretion
afforded under the FRCP to order publication in Australia, where the best information available
to plaintiff suggested defendant was then located. }
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9. Paschall v. Crisp, 138 Or App 618, 910 P2d 407 (1996). Auto accident Nov. 3 '90;
complaint filed Nov. 2 '92. At scene defendant gave investigating officer X as his current
address, whereas MVD records showed his address to be Y. Nov. 11 '92 plaintiff attempted
personal service of defendant at Y, but was told defendant no longer lived there. Dec. 4 '92
plaintiff left copy of papers with MVD. Dec. 10 '92 plaintiff mailed papers, by method
unspecified, to defendant at Y address, but mailing was returned with notation: MOVED. LEFT
NO ADDRESS. UNABLE TO FORWARD. Jan 18 '93 plaintiff mailed papers to address X,
which were returned with notation that defendant had moved. Trial court granted defendant's
motion for "summary judgment" on ground of insufficient service. Court of Appeals affirmed,
rejecting the strained argument of plaintiff that Y, the address shown in the MVD records, was
also somehow an address given at the scene of the accident in addition to the X address actually
given by defendant to investigating officer. The Court held service insufficient under ORCP 7
D(4)(a) because plaintiff did not complete mailing to one of the addresses prescribed therein-the
address given at the scene ofthe accident-until Jan. 18 '93, more than the 60 days following
filing of the complaint allowed by ORS 12.0020(2). The Court ignored plaintiffs argument that
7 D(4)(a)(i) provides that "service under this paragraph shall be complete upon the date of the
first mailing to the defendant" because it was made for the first time on appeal. It rejected
plaintiffs contention that service method used met the reasonably calculated standard, reasoning
that by not attempting service by mail or otherwise at address X until more than 60 days after
the complaint was filed, plaintiff had failed to make all reasonable efforts to afford actual notice.
{Comment: With respect, Judge Leeson's concurrence manages to inject every possible
point of confusion into her analysis. In contrast to the majority, she would have reached the
issue of whether the Dec. 10 '92 mailing to Y address completed service pursuant to ORCP 7
D(4)(a)(i), as the text of the provision clearly states it does. In resolving this issue, she
sununoned up the ghost of some Court of Appeals opinions, but without citing them or
analyzing their pertinence, which held that completion of service for purposes of the ORCP is
not necessarily the same thing as completion of service for purposes of the 60 days allowed by
ORS 12.020(2). However, if memory serves, those opinions held that service was completed for
purposes of 12.020(2) on a date earlier than the date prescribed by the ORCP. Even more
ominously, Judge Leeson raised the possibility that service, even if sufficient under ORCP 7
D(4)(a)(i), only presumptively meets the overriding reasonably calculated standard, and that on
the facts of this case, that presumption was rebutted. The circumstance rebutting the
presumption of service pursuant to ORCP 7 D(4)(a)(i) being reasonably calculated was, in her
view, that both mailings were to addresses where plaintiff knew defendant did not reside.
Ed Peterson and I are now having a friendly, but spirited, debate about whether the dicta
in Justice Unis' opinion in Baker v. Fay, supra, to the effect that the presumed validity of the
specifically authorized methods of service in ORCP 7 D(2) is subject to being factually rebutted
on a case-by-case basis. Ed believes that Justice Unis was correct in characterizing the
presumption of validity as evidentiary, and thus subject to rebuttal on the basis of any particular
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facts indicating that the specified service method used was not reasonably calculated to afford
notice in light of them. My position, which up to now has not persuaded Ed, is that the
presumption of validity should be one of law, not fact, in the sense that the use of any
specifically authorized service method should be invalidated only if a court holds, as a matter of
law, that it is not, as a general matter, in conformity with the reasonably calculated standard.
Such a holding seems to me extremely unlikely respecting any of the service methods presently
provided in ORCP 7 D(3). Why should the validity of use of any specifically authorized
method, such as ORCP 7 D(4)(a)(i), be impugned on the basis of any factual circumstance in a
particular case, especially when such circumstance will often not be known to plaintiff? For
example, publication is, when certain preconditions are met, a valid and sufficient method of
giving notice, and none the less so even if were shown that the defendant was a recluse who never
reads newspapers. If my view is correct, and I'm far from sure it is, by providing a number of
specified service methods which the legislature or the Council, and then the courts in the event of
their being challenged, conclude to afford adequate assurance of providing actual notice in most
cases and as a general proposition, ORCP 7 D(3) should be understood as shifting to defendants
the consequences of an occasional failure of actual notice. Any particular facts and circumstances
accounting for the failure of actual notice should be taken into account by courts in rnling upon
motions to set aside default orders or judgments, rather than by holding service in conformity
with a specified method insufficient. Even with the best designed specified service methods,
there is often some irreducible risk that defendants will not get actual notice, as with publication.
There occurs to me no good reason why the consequences of such risk when it occurs should
always be loaded on plaintiffs. That is especially so when you consider that the consequence of
invalidating service will often be that a perhaps meritorious claim will be time barred. By
contrast, the normal consequence to a defendant who did not get actual notice, despite use of a
service method generally good enough to meet the reasonably calculated standard, will merely be
having to defend on the merits, assuming the courts are sensible about setting aside defaults. As
between Justice Unis' dictum and my opinion, there is of course no contest, but perhaps
someday the Supreme Court will revisit and reconsider the issue.
Granted that in Paschall at least one of the mailings made by plaintiff was to an addresss
at which he already knew defendant did not reside. So what? What more could plaintiff do?
What I wish the Paschall court had done is to hold that when a motorist defendant gives a false
address at the scene or shows a false address in the MVD records, he is estopped from denying
that either of them was his proper address. The trial court ruling would probably still have to be
affirmed, however, because the two mailing were no good, not because plaintiff did not reside at
either of the addresses, but because ORCP 7 D(4)(a)(i), in requiring registered or certified mail,
return receipt requested, must be understood to require that at least one of the mailings yields a
receipt signed by defendant. If I'm right about that, then the whole mailing scheme presently
required by 7 D(4)(a)(i) makes little sense. Unless your subcommittee is prepared to provide,
the Council to approve, and the courts to uphold, a scheme under which mailings to certain
prescribed addresses completes service even if no signed receipt is returned, then there is no
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point in mandating mailings to any prescribed addresses.' Why not add the Pope and the Queen
of England for good measure? On the other hand, if a mailing to any address that does produce a
signed receipt would suffice, as it should in my opinion, then why not leave it to plaintiffs to
ferret out the right address and decide whether to attempt personal service or service by mail,
return receipt requested? If you follow me that far, doesn't this suggest that the original Council
was right in junking ORCP 7 D(4)(a) in its entirety, as a misshapen, skeletal remains of a preInternational Shoe dinosaur? It is, moreover, a dinosaur that has become totally disconnected
from its original purpose, which was to provide a device by which jurisdiction might be obtained
over non-resident motorists hitting someone in Oregon and running out of the state before they
can be served.}

lAt the March 9 meeting, Judge Brewer expressed some hestitations about my dogmatic assertion that
service by any form of mail is no good unless unless it yields a receipt signed by the defendant or other person to be
served. On reflection I think his hesitations might be well founded after all. If your subcommittee should decide to
preserve DOT service in some form, it might be both constitutionally permissible and good policy to provide that
mailing, by certified or registered mail, return receipt requested, to any address given at scene of accident and to the
current address as shown on DOT records would suffice, even if no receipt is returned or the mailing is returned as
undeliverable. If your subcommittee should reach the point of seriously considering something along these lines,
I'd be happy to undertake the research on the due process issue that would be presented. My guess is that the full
Council might be rather skittish about this sort of proposal, but its concerns might be overcome if some supportive
authority could be located. Who knows, maybe this review of ORCP 7 could generate the next Mullane, a case that
would get all the way to the U. S. Supreme Court and then into the casebooks!
Another thought that has occurred to me. Whatever your subcommittee, and subsequently the Council,
finally do with ORCP 7 D(4)(a), liability insurers will undoubtedly attack in the legislature any amendment which
they perceive as not protecting their interests at least as fully as the current provision does. While I have not
checked back into the relevant legislative history, I'd give good odds that the insurance industty was largely
responsible for the 1979 legislature restoring MVD service after the original Council dropped it from ORCP as
submitted to that body. In this connection, the current device of requiring notice to insurers only in order to get a
default strikes me as a bit cumbersome. Why not require that, at least when DOT, as opposed to conventional
service methods, is used, notice by mail to the insurer, as shown in DOT records, is part of perfecting service at the
outset?
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TO: COUNCILON COURT PROCEDURES
FROM: ORCP 7 REVIEW COMMlTIEE
SUBJECT: FIRST COMMITTEE REPORT- MARCH9, 1996

Allmembers participated in the committee's first meeting by teleconference on February29, 1996.
In preparing fOT the conference, the committee reviewed the memorandum from Patrick Rothwell
proposingchangesto ORCP 7, as well as excerpts fromthe soonto be published work on Civil
Procedure authored by MauryHolland and Ed Peterson relating to motor vehicle case service,
servicemethods meetingthe reasonable noticestandard, and ORCP 7G.
The committeemade the following preliminary observations:
1) Motor Vehicle Cases(ORCP 7D(4) and 70(7))Several committeemembers expressed concern that the requirements for the use ofDOT service
are currentlytoo strict. DOT service is permitted on a defendant " ... who cannot be served with
summons by any method specified in subsection D(3)...• (ORCP 7D(4)(a)(i)). ORCP 7D(7)
providesthat a defendant cannotbe served with summons by anymethod specified in subsection
0(3) if the plaintiffattempted service ofsummons by all ofthe methods specified and was unable
to completeservice, or ifthe plaintiff knew thar service by suchmethods could not be
accomplishecl
The "defendant who cannot be served" concept seems to be limited to motor vehicle casesunder
ORCP 7D(4), and publication service under ORCP 70(6). The rule requiresthe "attempt" ofall
methods specified in subsection 0(3). The committee wonders whetherthis formulation is
sufficiently clear and instructive, and furtherwhether identical standards should or must applyin
motor vehicleand publication contexts.
Committee members also voiced concern aboutthe needfor anyservice on DOT at all, .since the
agencytakes no affirmative stepsto forward summons and complaint to the defendant. Some
committee members took the view that the required mailings to the defendant and applicable
insurance carrier ought to be sufficient. But see·ORCP 7D(4)(a)(uj.

. 2) Methods that are Reasonably Calculated to Apprise (ORCP70(1))The committeefelt it unwiseto reconsider the possibility ofa rule amendment providing that
actual nonce is sufficient in the absence ofuse of"a reasonably calculated method. All agreed that
due process concernsprecludesuch a rule. See e.g.,Mullane v, CentralHanover Bank & Trust
Co., 339US 306 (1950). An open question exists whether the appellate courts would broaden
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the permissibility ofservice by mail as a reasonably calculated methodbeyondthe holding of
Lake Oswego Review, Inc. v. Steinkamp, 298 Or 607 (1985), which endorses certified mail
service, return receipt requested, delivery restricted to the defendant. No Oregon case upholds
serviceofsummons by mail as adequate unless receipt is acknowledged by the defendant, See
Edwards v. Edwards, 310 Or at 679 (1990).
The committeerespectfully disagreed withMr. Rothwell's viewthat ORCP ID(l) is confusing.
The committeebelieves that the rule's listing of certain presumptively validservicemethods
subjectto the overarching proviso that any method reasonably calculated to apprisethe defendant
will suffice, makes sense. See, Bakerv. Foy, 310 Or 221,228-29 (1990).
3) ORCP7G-

The committee focused on an apparent ambiguity in the last clause ofthe second sentenceof
ORCP 7G. That clause admonishes the court to " ...disregard any error in the .., service of
summons that does not materiallyprejudice the substantive rights ofthe party against whom
summons was issued. " Read literally, this clause couldbe interpreted to approve service which
results in actual notice, irrespective whetherit was reasonably calculated to apprisethe defendant
The committeebelieves that a clarifying amendment may be appropriate to deletethe word
"service" from that clause,
Again,the committeedid not concurwith Mr. Rothwell's beIiefthat the first sentence ofORCP
7G shouldbe eliminated given that actualnoticealonedoes not suffice regardless ofthe service
methodemployed. The first sentence ofORCP 7G doesnot relateto the method ofservice, but
rather to defectsin the form andissuance ofsummons, andfailure to utilize a qualified server.

I,.

4) Future Work-

The committee will meet again in the nearfutureto furtherdiscuss the issuesthat we
determined merit seriousconsideration.The committee did not identifY any other areas ofconcern
under ORCP7 for further study,althoughMimry Holland kindly agreed to surveyany recent
cases relatingto the rule. The committee is awareofPaschall v. Crisp, 138 Or App 618 (1996),
which explores the relationship between the motor vehicle service rule, and the reasonable notice
standard of ORCP 7D(1).

Respectfully submitted,
DaveBrewer, for-the committee
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SUMMONS & COMPLAINTS'
I
1. Summons & Complaints are delivered to front counter, through the mail or
from the field offices (via the title units).

2. Review documents for information. We need:
a. Confirmation that the action is resulting from a motor vehicle accident
occuring in Or~gon or forfeiture of property to state or local
government involving a vehicle.
b. plaintiffs nam~(s)
c. defendant's namets)
d. fee of $12.50 f'Pr each defendant served (not each document)
e. attorney's name and address.

~ If inforrrjation and/or fee is missing see

below.

i

3. Collect fees. Issue a~ MR receipt for the fees collected. If the party
delivering the Summons & Complaint is the attorney, give him/her the white
(customer) copy of the MR. If the delivering person is anyone other than the
attorney, mail the customer copy of the MR to the attorney listed. Complete the
MR as follows:
'
a. attorney's namr
b. attorney's addryess
plaintiff defendant
c. plaintiff and derendant's last names, in that order (e.g. Jones/Smith)
d. time of day documents were received
e. on a blank line, indicate Summons & Complaint. and enter fee
f. date stamp
g. initial
h. check number (if paid by check), or the word "cash" if paid by cash.

Complete a separate MR receipt for each Summons & Complaint
received. DO NaT group more than one summons & complaint
on a single MR. .

4. If necessary informat19n is missing, call the attorney to explain what
information is needed. If possible, obtain missing information by phone and
proceed as normal. If not possible, or attorney requests it, return the filing and
their check, or order a r~fund if the check has already been cashed. Use the
template YET TO BE C~EATED to draf: the letter.
5. If a refund is necessary, make a copy of the letter, complete a refund request,
and forward to Finance. :

.•
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6. If fees are needed, call the attorney explaining that the fee is needed. Hold
the filing for 15 days to allow time for the fee to reach us. Inform the attorney
that the filing will be returned if we do not receive the fee. Use the template YET
TO BE CREA TED to draft the letter if it becomes necessary to return the filing.
7. If it becomes necessary to write, mail our original letter, attach the filing and
check (if applicable).
8. Place a copy of each letter in our correspondence file, in the lateral cabinel in
the lobby. Correspondence will be kept in date order, and maintained for three
months. After three months send correspondence to be filed.

9. Enter the information onto the PC using file TRACKSUM.DOC for the
complete filing.
10. Complete a V14 sheet for each accepted Summons/Complaint. Write the
MR number(s) near the bottom of the V14 sheet. in the area under Force and
MC. Attach the fees and the Summons/Complaint filing to the V14. Route to
Vehicle Mail Unit to validate the fees.
11. Respond to telephone calls by referencing the TRACKSUM. DOC file. If
answers cannot be obtained from that file, manual lookup can be done.

12. Each year in JanuarY, alphabetize the file TRACKSUM.DOC by the
plaintiffs name. Print a copy of the alphabetized file. Hold the copy for three
years. Copies of the actual filings can be obtained from low-cost storage if
needed.
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SCOPE
Under Oregon Rules of Civil Procedure (ORCP) 7(D)4(a)(ii). any person may
personally serve summon$ and complaints resulting out of an accident, collision
or liability in which .:motor vehicle was involved through the DMV Administrator
or any DMV office desigmated by the Administrator.
1

All field offices will accept service of summons and complaints. Summons and
com~laints MUST be persGnally served at a DMV office.
If you receive one in the
mail. forward it immedi~tely to the Administrative Services Branch Secretary in
Sa1em.
All field offices will maintain a log of summons and complaints received to
assist the Accident RecGrdS Unit in the event a Memqrandum Receipt is not
received with·a summons'or complaint or in case a dispute arises concerning when
and where a summons or complaint was served •. The following information will be
recorded in the log whenever a summons or complaint is received: Date;
Attorney's name: Defendant's name: Memorandum Receipt number: Employe'S
initials; and the time received.
'.

If a look-up is required to complete ~ summons or complaint. the record look-up
fee will be charged and recorded on a separate memorandum receipt .
.' The fee for serving a summOnS or complaint through the DMV Administrator or a
;designated office is $12.50 for EACH DEFENDANT served •
•

If you have any questio"s about processing a summons or complaint. please call
Accident Records Unit.
PROCEDURE
ACTION

ACTOR
Customer

1.

Presents summons or complaint for service.

MVR

2.

Select "Miscellaneous VehiCle Transactions·
screen by·~ressing the appropriate keys.

3.

"X" Summons and Complaints, enter thp. number
received in the "number" column and enter the
amount collected ($12.50 per defendant
s erved) in the "AmO\Jnt" column.
Press enter.

I

i

735,6035 (5-82)
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FIELD S£~ICE ADMINISTRATION MANUAL
....uBJECf'

PAGE

EFFeCTIVE DATe

SUMMONS AND COMPLAINTS
AUTHO~

!/~OVAI,.$tGNATlJRe

coc/nm/jd/m, ~
MVR

_ A~.(\~

4.
,

5.
I

Record the following information in the upper
right-hand corner of the summons and
camp 1a i nt:
a.

Date and time the summons and complaint
is accepted at the Counter.

b.

Initials of the person accepting the
summons and complaint.

c.

The Memorandum Receipt number issued.

Complete a separate Memorandum Receipt for
each summons and complaint received. DO NOT·
group several summons and complaints on a
single MR. Record the following information
on the MR (See Example A):
Attorney's name.
Attorneys city and state.
Plaintiff and defendant's last names in
that order (e.g. Jones/Smith) for EACH
summons or complaint received.
Time.
On blank line, indicate Summons and
Complaint and enter the fee collected.
Date St amp.
Initials.
h.

The check number if paid by check or the
word "cash" if paid by cash.

6~

Collect the fee and enter on Fee Summary
screen.

7,

Counter date stamp each summons/complaint.
Distribute copies of the MR as follows:
white copy to customer; yellow copy attached
to summons/complaint; and pink copy batched
with all other MR's.

•r

.

~

..

•

.

~

_
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SUBJECT

PAGE

EFFECTive DATE

NUM9ER

SUMMONS AND COMPLAINTS
coc/nm/jd/m /J

l

9-.

MVR

Office Manager or
Designee

7:)5·6035 (5·82)

r'\

APP~OVAL. SIGNATURe

AUTHOR

, ,...

r,

~ 0<:,.),) vlll

<;\.J ()
oK

'"

9.

~

Complete office log with the following
information for each summons or complaint
received.
a.

Date.

b.

Attorney'S name.

c.

Defendant's name.

d.

Memorandum Receipt number.

e.

Employe's initials.

f.

Time.

10. Mail summons/complaints by U.S. Mail (those
offices served by Shuttle may send
summons/complaints by Shuttle) to the
Administrative Services Branch Secretary in
DMV Headquarters. Salem. DO NOT place
summons/complaints in a DriVer-Gr _
Registration Business envelope.
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EXAMPLE A
Completed Memorandum Receipt

i

•
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FarmersInsuranceCompany of
Oregon
Boucller,Javlene
Stoner.Frank E
Taylor,Stanlev
Davis:Melanie
MomOol'll
State:FaunMutual AUlomobil
Comoilnv, an Illinois cornoration
Eic~dt.Jeff

Conlcgue.Daniel Thomas

ml'048009

:Relsinl':er Donald James
Steinkanm,A1an Lee
Watsoo,Dou!das
Cross.Leslie L'
Jones,Nancv
Stone.James C

mr048010
mr051539
mr051648
mrOS1649
mrOS9792
mr059791

CUruWn~RonL~en

mr942071
mr942072
rnr051780

Hendlll'liOo,Carol and Henderson.u.ura Pfennlnl':.JR.Paui S
Engll:j!t.Linda & StateFarm Insurance Minor,Douglas W
an Illinoiscorporation licensed in
Orezon

010996
010996
011196
011196

Frltzl~,Juan1ta & StateFarm
Insurancean illinois corporation
Ii~ in Oreson
Nelson.Lawrence & StateFaun
Insurancean Illinois Corporation
licensed in Oreaon
Stark.Stephen K & StateFaun
Insurance Co. an Illinois Corporation
license<J in Oregon
BondJ.1arion and Bond.Alma
Saechao,Yicnand Saechao,Yicnas
llUardian ior Saechao Susan(A Minor)
Mitchetl,LaVeme and Mitchel1 Doul':
Lan!!e#l.oborl E
Azevedo.Laura Joan
KlraIyjJanos

011196

Kuebker.Jeff

011296

Karie.Bvonne

011296

Kane.Evonne

011696
011696.

Mid Century Insurance Co. &
White,Thalia
HOOver,CurtisEverett

011696
011696
011696

010996
010996
010996
010996
010996

Meliklan.Ha1 Wayne

mr051781

Nielsen.Eric E

rnr051782

Hess,Leonard John

mr05178,

Pena.Llbrado

mr029825
mr799220

Ioan.Sandu

Herol· u.~ andRood.Kenneth
Knropatkin.Andrev

Ozan.JamesE
Minton,Baro."lIa and Wohn,Nelson
Roy
ARGEnterprisesInc., a California
Corporation, dba Stuart Anderson's
Restaurants, Black Angus Restaurant,
Inc. and O'Neill.Daniel Tavlor
Dart International a corporation,
Lopez-Chaves.Jose M,Alvarcz,Manuel
and Freres.Beckie T
Dart International a
cerporation.Lopez-Chaves.Jose
M Alvarez,Manuel, Freres.Beckie T
Fero.Jean

mr799219
mr019211
mr035463
mr799225
mrOl9210

mrO 1)1221

.

mrOl9222
mr015304
mr054261

Homsl~,sally

Koeber.Nancy Ellen and
Waterer,Michael Rvan
Blas;erlan E

Nevcdllle,Thelma
Eichstalit,JeJt

Ziel!1e,Margcry P
Cunnin!!ham.:Ron Lvle IT

mr026037
mr026036

mr982141
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01039J;

Rieh*r, Sean

Pederson, Gordon

rnr051441

010596
010596
010596

:FraIllUohn Earl
LindStedt.Eric N
Wei4er,Ttll

rnr019195
rnr019193
mrOl9194

010596

Delfuia Sanguine.Martha,
Oan:<:\,Sanguine andDelores

010596

StateFarm Insurance an illinois
Corndration licensed in Orezon
Doyle,HarIan & State:Farm Insurance
Insurance an illinoisCorporation
licensed in Orezon
Lautel/bach,Daruel & StateFarm
Insurance an IllinoisCorporation
Iicensed in Orezon
GucHe,Herman & StateFarm
Insurance an Illinolls Corporation
licensed in Oregon
Glynn;Nick & StateFarm Insurance an
lllinoisCorooration licensed in Oregon
Luce,Nanev
RaY,Bettv Jane
Peters;Marion J
Streebv,Brian
Kistler,Kevin
Heatol1.MaI'!l'tet C
Esteo.Russe1l
Esteo.Russell
Masters,Jacqueena
Ward.Celestial F
Husman.Richard M, Husman.Ronald
M, and B & H Enterprises. Inc" an
Oregon corporation, dba Vallev Fence
Davis Chervl A
Huot.Christine M

Burchak.Jav W
Falcone.Derek and Robinson JuJieann
Tandy corporation, dba Incredible
Universe. and Ivie.Darrcl
Lindsay Rancha partnership or
unincorporated association,
Rodriguez-Becerra.Ccstancio and
Dodge,Virainla Sue
Miller,Richard W
Loveless.Lisa

mr051761

Avilla.Flavio

mr051762

Orosco.Ramona M

rnr051763

Stewart, GrantL

mr051764

Clearv,Tinda aka Longworth
Pollock.Juanda
Norlen.Kimberlv
Johnson.JoshuaE B
Drummond;Fawn
Lyons.Rhonda
Gabaldon.Andrea Renee
Gabaldon Andrea Renee
Thomas Wade
Goodrich.Llsa
MorganDrive Away, Inc.. an Indiana
corporation, and EugeneLester
Landfill
Shaver MichaelG
Hamilton.Brian,
Rekart.Corri.Staudcnmaier.Michael.O
berst.Susan.Estcup.Jerry, and
Wriglev.Margaret
Smith.Kim
Lew.Ronna L
Monk.Raelene M
Martinez-Balbuena.Sergio
Waldo,Corv Edward

rnr051766
rnr051770
rnr051771
mrOSl772
rnr019200
mr019177
mrOl9166
rnr019197
rnr019J98
mrOl9199
mrOS136S

010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596

010596
010596
010896
010896
010896
010896
010896
010896

Thomason Christine
McClehahan Ella
Trevett.Jack V
Allen,li)onald Wayne
Wilk.inSQn,Carl A
ScovellStan W
Farme1i$ Insurance Company of
Orezon
Simas Sandra

rnrOl9192

mrOS1760

mr051680
rnr051681

Newman.Jeff
Meyer,Lori

mrOl9208
mrOl9209
rnrOI7622
mr017623
rnr017624
mrOI7625
rnr048006

Rind.onald H

mr048008

PROFESSIONAL LIABILITY FUND
SUI'fE 201

5200 S.W.

MEADOWS

ROAD

P. O. Box 1600

LAKE OSWEGO, OREGON 97035·0889

(503) 639·6911
OREGON WATS: 1-800-452-1639
DOCUMENT TRANSMISSION: (503) 684-7250

KIRKR. HALL
CHIEF EXECUTIVE OFFICER

April 1, 1996

/Maurice 1. Holland
Executive Director
Council on Court Procedures
University of Oregon
School of Law
Eugene, Oregon 97403-1221

Richard A. Lane
Law Offices of James B. Griswold
Suite 550
806 SW Broadway
Portland, Oregon 97205

Billy M. Sime
Parks Bauer Sime & Winkler
Suite 440
494 State St.
Salem, Oregon 97301
Re:

ORCP 7D(4)

Dear Council & Committee Members:
This letter is in support of amending and clarifying steps a plaintiff must take before the
plaintiff can utilize DMV service. As you know from the letter written by Pat Rothwell on
September 15, 1994 (copy enclosed), ORCP 7D(4) authorizes DMV service when the defendant
cannot be served with summons by any method specified in 7D(3). The statute provides no
guidance as to what the plaintiff has to do to attain personal service under 7D(3) before turning
to DMV service. In addition, recent cases have made it very difficult, if not impossible, to
satisfy the reasonable notice standard under ORCP 7D(1).
Each year we have a number of claims made against attorneys because the plaintiff's
attorney has failed to commence and serve the claim against the defendant within the applicable
statute of limitations. Many of these claims arise because the plaintiff files the complaint close
to the statute of limitations, serves the defendant (or believes he or she has served the defendant)
and later finds out that service is successfully challenged. Unfortunately, the Court's ruling (or
the defendant's challenge of service) is almost always made after the time limitation has run.
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This leaves the plaintiff's attorney without the ability to re-file the claim. The claimant ends up
suing the plaintiff's attorney for failing to timely file and serve the claim.
In many instances the plaintiff's attorney is lulled into a false sense of security. The
complaint is filed and the complaint is "served" and the challenge to service is generally
strategically timed to bar re-filing of the claim. In many cases, the challenge to service is based
on the fact that the plaintiff could have served the defendant under 7D(3) and that DMV service
was improper. The "could have been served under 7D(3)" is often based on advocacy for
additional attempts at finding the defendant. In some cases the requirement to continue
investigating and locating the defendant seems extreme. For example, in one recent claim the
defendant successfully challenged DMV service by showing the court that the defendant's name
could be found by calling his LOCAL directory assistance. Although this may seem a simple
act of investigation, the plaintiff was unable to locate the defendant. Therefore, plaintiff did not
know which city to call for directory assistance. The defendant did not leave the proper address
with DMV. The address which was left with DMV did not lead a trail to the defendant.
Therefore, in order for the plaintiff to find the defendant through directory assistance, the
plaintiff would have had to call each and every city in the state of Oregon to find out if the
defendant was listed in the directory assistance for that city. This is a demonstration of how far
some plaintiffs are being asked to go before using DMV service. If the plaintiff has to go to
ultimate extremes before using DMV service, and still is not certain that DMV service will hold
up under court scrutiny, DMV service becomes un-useable.
In the example given above, it has come to my attention that some computer services are
available to search for telephone numbers by name. Although this technology is available and
known to some, it is my belief that the average general practitioner in the state of Oregon (1)
does not have access to this information and (2) does not know that this technology exists.
Therefore, I hope that the perspective of the sole and small firm practitioner will be taken into
consideration in re-writing this rule.
We have discussed a number of rule improvements at the PLF and with some interested
bar members. I am forwarding a number of these proposals to you for consideration. They are
as follows:
1.

Remove the requirement that DMV service can only be used if the defendant
cannot be served with summons by any other methods specified in subsection
D(3) of the rule.

2.

Specify in the rule exactly what the plaintiff is required in order to use 7D(4).
In other words, specify what is a reasonable effort. For example, the rule could
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state that DMV service can only be used after the plaintiff has attempted personal
service five times in three weeks.
3.

If DMV service is used, the statute of limitations will be tolled for 30 days after
a court rules on the sufficiency of service. This would provide the plaintiff with
an opportunity to make sure that the defendant has been adequately served before
the time limitation has passed.

I am enclosing some articles which have appeared in In Brief, the legal malpractice
newsletter of the Professional Liability Fund.
As you can see from the address list on this letter, I am also providing a copy of this
letter and these materials to both the Council on Court Procedures and the Procedure and
Practice Committee for the Oregon State Bar.
Please let me know if I can be of any further assistance.

Sincerely,

~~./~~
arbara S. Fishleder, Esq.
.
Director of Loss Prevention

BSF/clh/encl.
cc:

David B. Paradis
The Honorable David V. Brewer
Rudy R. Lachenmeier
Karsten Rasmussen
The Honorable Robert D. Durham
Susan Grabe, Oregon State Bar
Michael A. Greene

UNIVERSITY OF OREGON
April 5, 1996
Barbara S. Fishleder, Esq.
Director of Loss Prevention
Professional Liability Fund
Suite 201
5200 S. W. Meadows Road
P. O. Box 1600
Portland, OR 97035-0889
Dear Ms. Fishleder:

Re: ORCP 7

Thanks for your April I letter regarding some perceived problems concerning service of
summons under 0 RCP 7. The Council on Court Procedures is in agreement with the sense expressed
in your letter that there might exist some doubts or uncertainties with regard to certain aspects of
service of summons and related provisions of this rule. As you might know, a committee of the
Council, chaired by Judge David V. Brewer, is hard at work reviewing the present language of ORCP 7
in light of appellate opinions applying it in an effort to see whether one or more amendments might
be helpful. This committee is not limiting its attention to ORCP 7 D(4)(a), so-called "DMV
service," but that provision, and cases related to it, are receiving special focus. Your letter, and the
materials accompanying it, will of course be distributed to all members of Judge Brewer's committee
and, in due course, to all members of the Council.
The Council is grateful to you for underlining the concerns apparently shared by many
concerning this particular subject.
Sincerely,
Maurice J. Holland
Executive Director
Council on Court Procedures
cc:

Hon. David V. Brewer
Mr. William A. Gaylord
Ms. Susan Evans Grabe
Mr. Richard A. Lane
Mr. Billy M. Sime

SCHOOL OF LAW·1101 KINCAID STREET·1221 UNIVERSITY OF OREGON· EUGENE, OREGON 97403-1221
Area code 541:
Accounting 346·3829

Administration 346-3853
Admissions346-3846
Alumni and Development 346·3865

Au equill oJ!l'or!fmily,l/f/inJllffip"I/('lioll IU$lituli"lI Nfllll/illed /0 wllllmi dillt'rsil!l(/wl compliwl(c
</'i/illIl,' AlIIericom,1dlll Df$ol/ll1iti('s Al'l.

Fax Number: 346-1564

Career Services 34&3847
Faculty Offices, Reception346-3837
Ocean and Coastal Law Center 346-3845
Officeof the Dean 346-3836
Oregon Law Review 346-3844
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T';lephone (503) 945-7960
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REMARKS:

(503) 945·5304
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SUMMONS & COMPLAINTS·
I

1. Summons & Complaints are delivered to front counter, through the mail or
from the field offices (via the title units).
2. Review documents for information. We need:
a. Confirmation that the action is resulting from a motor vehicle accident
occuring in Or~gon or forfeiture of property to state or local
government involving a vehicle.
b. plaintiff's nam~s)
c. defendant's na(ne(s)
d. fee of $12.50 f;pr each defendant served (not each document)
e. attorney's name and address.

~ If Inforrr\ation and/or fee

is missing see below.

i

3. Collect fees. Issue a~ MR receipt for the fees collected. If the party
delivering the Summons & Complaint is the attorney, give him/her the white
(customer) copy of the MR. If the delivering person is anyone other than the
attorney. mail the customer copy of the MR to the attorney listed. Complete the
.
MR as follows:
a. attorney's namf
b. attorney's addryess
plaintiff defendant
c. plaintiff and derendant's last names, in that order (e.g. Jones/Smith)
d. time of day documents were received
e. on a blank line, indicate Summons & Complaint. and enter fee
f. date stamp
g. initial
h. check number (If paid by check). or the word "caSh" if paid by cash.
Complete a separate MR receipt for each SUmmons & Complaint
received. DO NaT group more than one Summons & complaint
on a single MR. .

4. If necessary lnformatjon is missing. call the attorney to explain what
information is needed. If possible, obtain missing information by phone and
proceed as normal. If nat possible. or attorney requests it, return the filing and
their check, or order a refund if the check has already been cashed. Use the
template YET TO BE C~EATED to draf: the letter.
5. If a refund is necessary, make a copy of the letter, complete a refund request,
and forward to Finance. ;

-,

.•
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6. If fees are needed, call the attorney explaining that the fee is needed. Hold
the filing for 15 days to allow time for the fee to reach us. Inform the attorney
that the filing will be returned if we do not receive the fee. Use the template YET
TO BE CREA TED to draft the letter if it becomes necessary to return the filing,
7. If it becomes necessary to write, mail our original letter, attach the filing and
check (if applicable).
8. Place a copy of each letter in our correspondence file, in the lateral cabinet in
the lobby. Correspondence will be kept in date order, and maintained for three
months. After three months send correspondence to be filed.
9. Enter the information onto the PC using file TRACKSUM.DOC for the
complete filing.
10. Complete a V14 sheet for each accepted Summons/Complaint. Write the
MR number(s) near the bottom ofthe V14 sheet, in the area under Force and
MC. Attach the fees and the Summons/Complaint filing to the V14. Route to
Vehicle Mail Unit to validate the fees.
11. Respond to telephol")e calls by referencing the TRACKSUM.DOC file. If
answers cannot be obtained from that file, manual lookup can be done.
12. Each year in January, alphabetize the file TRACKSUM.DOC by the
plaintiffs name. Print a copy of the alphabetized file. Hold the copy for three
years. Copies of the actual filings can be obtained from low-cost storage if
needed.
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SCOPE
Under Oregon Rules of Civil Procedure (ORCP) 7(D)4(a)(ii). any person may
personally serve summon$ and complaints resulting out of an accident, collision
or liability in which a:motor vehicle was involved through the DMV Administrator
or any DMV office desig~ated by the Administrator.
I

All field offices will accept service of summons and complaints. Summons and
complaints MUST be persGnally served at a DMV office. If you receive one in the
mail, forward it immedi~tely to the Administrative Services Branch Secretary in
Salem.
All field offices will ~aintain a log of summons and complaints received to
assist the Accident RecGrds Unit in the event a Memqrandum Receipt is not
received with·a summons'or complaint or in case a dispute arises concerning when
and where a summons or complaint was served •. The following information will bs
recorded in the log whe~ever a summons or complaint is received: Date;
AttOrney's name; Defend~ntfs name; Memorandum Receipt number: Employe'S
initials; and the time liece;ved.
I

"

I

'

If a look-up is required to complete a summons or complaint, the record look-up
fee will be charged and recorded on a separate memorandum receipt.
.: The fee for serving a summons or como l aint through the OMV Administrator or a
rdesignated office is $12.50 for EACH DEFENDANT served.
If you have any questions about processing a summons or complaint, please call
Accident RecordS Unit.
PROCEDURE
ACTION

ACTOR
Customer

1.

Presents summons or complaint for service.

MVR

2.

Select "Miscellaneous Vehicle Transactions"
screen by -pr-ess inq the appr-opr t ate keys.

3.

"X" Summons and Complaints, enter the number
received in the "number" column and enter the
amount collected ($12.50 per defendant
s erved) in the "Amount" column.
Press anter ,

)

i

735·6035 (5-82)
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FIELD SE~ICE ADMINISTRATION MANUAL
PAGE

eFFeCTIVE oATe

Nl)MtJER

SUMMONS AND COMPLAINTS
AUTHO~

~.APIPROVAI" SIGNATURe

coc/nm/jd/m

./I
n

MVR

,~~

"
(}

V\.\
4.
,

5.
I

Record the following information in the upper
right-hand corner of the summons and
complaint:
a.

Date and time the summons and complaint
is accepted at the counter.

b.

Initials of the person accepting the
summons and complaint.

c.

The Memorandum Receipt number issued.

Complete a separate Memorandum Receipt for
each summons and complaint received. 00 NOT·
group several summons and complaints on a
single MR. Record the following information
on the MR (See Example A):
Attorney's name.
Attorneys city and state.
Plaintiff and defendant's last names in
that order (e.g. Jones/Smith) for EACH
summons or complaint received.
Time.
On blank line, indicate Summons and
Complaint and enter the fee collected.
Date St amp.
Initials.
h.

The check number if paid by check or the
word "cash" if paid by cash.

6~

Collect the fee and enter on Fee Summary
screen.

7~

Counter date stamp each summons/complaint.
Distribute copies of the MR as follows:
white copy to customer; yellow copy attached
to summons/complaint: and pink coPy batched
with all other MR's.

r

•. -.
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PAGE

eFFECTive DATE

NOMaeA

SUMMONS AND COMPLAINTS
AUTHOR

ytAPPAO_VAI. SIGNATURe

coc/nm/jd/m

'

t,

MVR

Office Manager or
Designee

i

735·6035 (5·8:2)

A~OV\1l

9.

Complete office log with the following
information for each summons or complaint
received.
a.

Date.

b.

Attorney's name.

c.

Defendant's name.

d.

Memorandum Receipt number.

e.

Employe's initials.

f.

Time.

10. Mail summons/complaints by U.S. Mail (those
offices served by Shuttle may send
summons/complaints by Shuttle) to the
Administrative Services Bran~h S~cretary in
DMV Headquarters, Salem. 00 NOT place
summons/complaints in a Drliier-Gr
Registration Business envelope.
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EXAMPLE
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I
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J.

33-01

A

Completed Memorandum Receipt
i

!

•
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Ccnlogue.Danlel Thomas
FarmersInsurance Company of
Ore"on
Reisinaer Donald James
Boucller,Javlene
Stoner.Fraak E
Steinkamn.Alan Lee
Watson Douglas
Tavlor.Stantev
Davis:Melanie
CrossLeslieL'
Mois8n,Dotll
Jones.Nancv
Stone.James C
StateFaun Mutual Automobil
ComOOnv. an Illinois cornoration
Cunni ._~. Ron Lvle IT
Eichstadt.Jeff
Hendlll'SOn,Carol and Henderson.Laura Pfen.nin~aul S
En~Linda & StateFarm Insurance Minor,Dougias W
an Illinoiscorporation licensed in

nu'048009
mr048010
mrOS1539
mr051648
mr051649
mr059792
mr05979I
mr942071
mr9420n
mr051780

Orezcn

010996
010996
011196
011196

Fritzl~,Juanlta & SrateFaun
Insurancean Illinois corporation
lice~ in Oregon
Nelson.Lawrence & StateFaun
Insurancean Illinois Corporation
licensed in Oreaon
Stark,$tephen K & StateFaun
Insurance Co. an Illinois Corporation
license.:. in Oregon
Bond.Marlon and BoncLAlma
Saechao,Yicnand Saechao,Yicn as
guardian for Saechao Susan(A Minor)
MitchclU,Laverne and MitchellDoue:
Lane:e,jRobcrt E
Azevedo.Laura Joan
KlralyJIanos

011196

Kuebker,Jeff

011296

Karie,Evonne

011296

Karie.Bvonne

011696

Mid Century Insurance Co. &
White,Thalia
Hoover,Curtis Everett

010996

010996
010996
010996
010996

011696

Melildan,Hal Wayne

mr051781

Nielsen,Eric E

mr051782

Hess.Leonard John

mr05178:i

Pena.Librado
Ioan,Sandu

mr029825
mr799220

U._.

Hero!and Rood.Kenneth
Kurooatkf'; Andrev

Ozan.James E
Minton,Barnara and Wohn,Nelson
Rov
ARGEnterprisesInc., a California
Corporation, dba Stuart Anderson's
Restaurants, Black Angus Restaurant,
Inc. and O'Nelll.Danicl Tavlor
Dart International a corporation,
Lopez-Chaves.Jcse M,Alvarez,ManueJ
and Freres.Beckie T
Dart International a
corporation.Lopez-Chaves.Jose
M Alvarez.Manuet, Freres.Beckie T
Fero.Jean
Kcebcr.Nancy Ellen and

mr799219
mr019211
mr03546:i
mr799225
mr019210

mr019221
,
mrOl9222

mr015304
mr054261

Watere~MiehnelRvan

011696

HOIll$I<'!Y,BaI1y

Bias.Brian E

mr982141

011696
011696

Nevedll'le.Thelma
Eichstatlt,J¢lf

Zie"le,Marvcrv .E'
Cunnin!!ham.Ron Lvle II

mr026037
mr026036
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010399

Rich~r,

010596
010596
010596

Frank.John Earl
Lindlitedt Eric N
Wei4er,Till

010596

De~ SanguinO,Martha,

Sean

Garza, Sanguino and Delores
010596
010596
010596
010596
010596
010596
010596
010596
010596
010596
OIOS96
010596
010596
010596
010596
010596
010596
010596

StateFarm Insurance an Illinois
Corndration licensed in Orezon
Doyle.Harlan & StateFann Insurance
Insurance an Illinois Corporation
licens~ in Oregon
Lautepbllch,Danlel & StateFarm
Insurance an Illinois Corporation
Jicensed in Oregon
Quelle,Herman & StateFarm
Insurance an IllinoiisCorporation
licensed in Orezon
Glynn;Nick & StateFarm Insurance an
Illinois Comoration licensed in Orezon
Luce.Nancy
Rav.Bettv Jane
Peters.Marion J
Streebv.Brian
Kistler,Kevin
Heaton.Margret C
Esteo.Russell
Esteo.Russell
Masters,Jacaueena
Ward Celestial F
Husman.Richard M, Husman.Ronald
M, and B & H Enterprises, Inc" an
Orezca corporation, dba Valley Fence
DavisCheryl A
Huot.Christlne M

Pederson, Gordon

mr051441

Burchak.JavW
Falcone.Derek and Robinson Julieann
Tandy corporation, dba Incredible
Universe, and Ivie.Darrcl
LindsayRanch a partnershipor
unincorporated association,
Rodriguez-Becerra.Costancio and
Dodge,Vireinia Sue
Miller,Richard W

mrOI9195
mr019193
mr019194
mr019192

Loveless.Lisa

mrOS1761

Avilla,Flavio

mr051762

Orosco.Ramona M

mr051763

Stewart, GrantL

mr051764

Clearv,Tinda aka Lone:worth
PollockJuanda
Norlen.Kimberlv
Johnson.Joshua E B
Drummond.Fawn
Lvons,Rhonda
Gabaldon.Andrea Renee
Gabaldon AndreaRenee
Thomas Wade
Goodrich,Lisa
Morgan Drive Away, Inc., an Indiana
corporation, and Eugene Lester
Landfill
ShaverMichael G

mr051766
mr051770
rnrOS1771.
mrOSl772
mrOl9200
mr019177
mr019166
mr019197
mr019198
mrOl9199
mr05136S

Hamilton.Brian,

mrOS1760

mr\l51680
mrOS1681

Rekart,Corrl,Staudcnmaier,Michael,O
berst.Susan.Estoup.Jerry, and
Wrigley.Margaret

010596
010596
010896
010896
010896
010896
010896

Thomason Christine
McClehahan Ella
Trevett,Jack V
Allen,lDonaJd WaYne
Wilkin$¢n,CarI A
ScovellStan W
FanneIi$ Insurance Company of
Oregon

Smith.Kim
Levy,RonnaL
Monk RaeleneM
Martinez-Balbuena.Sergio
Waldo,Cory Edward
Newman,Jeff
Meyer,Lori

mrOl9208
rnr019209
mr017622
mr017623
mr017624
mr017625
mr048006

010896

Simas Sandra

Rin.£(,RonaJd H

mr048008

TO: ORCP 7 COMMITTEE
FROM: DAVB BREWER
RE: FOR YOUR CONSIDERATION FOR NEXT MEETING
DATE: APRIL 5,1996

I. ORCP 70(4)- Motor Vehicle CasesA) Any Need for a Special Motor Vehicle Service Rule?
The Council originally eliminated any special provision for service in motor vehicle cases in 1979.
See 1979 'Staff Comment (Rules 4C and D). However, the legislature disagreed and added a
provision with the idea in mind that a safe harbor ought to exist in such cases. Although an
argument can be made that ORCP 70(4) is archaic and unnecessary, it has survived numerous
assaults for the simple reason that it provides a pretty understandable (if read carefully), and
"somewhat" reliable method for service in motor vehicle cases. The same argument persuaded the
Council not to scrap the rule when the last round ofRule 7 amendments occurred in 1990. I
enclose Fred Merrill's July 13, 1989 memo, which provides a nice historical context.
B) Do We Need to Clarify, Modify, or Eliminate the Conditions for DOT Service? ORCP7D(7)
The 1990 revision to ORCP 7D added subsection 7, and incorporated the "defendant who cannot
be served" by a primary service method restriction into the motor vehicle service rule.. The main
impetus for this restriction seems to have been the Council's concern that due process requires
that the best notice under the circumstances be given, meaning that no "better" method is
available. See Merrill memo, October 10, 1989, enclosed. Remember that prior to 1990, DMV
service was an alternative primary service method. Because the 1990 amendment made DMV
service secondary and conditional, it appears that the Council decided that subsection D(7) was
needed to soften the blow. To wit, the comment to the amendment states:
" The second major change reflects some concern regarding the effectiveness of notice to
a defendant by service upon the Department of Motor Vehicles. By making such service only
available as an alternative to forms of service under ORCP 70(3), DMV service when used would
be the most reasonable one available under the circumstances. A new subsection, ORCP 70(7),
makes clear that the plaintiff is only required to show a reasonable effort to use the methods
available under ORCP 7D(3), similar to the showing required for use of7D(6),and not the
extensive search for defendant required in cases interpreting earlier statutory language such as Ter
Har v, Backus, 259 Or 478 (1971). This would not require a plaintiff to actually attempt all forms
of service described in ORCP 7D(3), only to investigate whether service could be completed by
any of those methods. "

With all due respect, there is by hypothesis no need for such a condition to 7D(4) service as long
as either: a) the defendant signs receipt for a mailing, or b) we agree that use of the traditional
ritual series of mailings under Rule 7D(4) satisfies constitutional demands for reasonable notice. If
we disagree, it seems to me that we mistrust the Court of Appeals' approval of this method under
Mullane standards in Harp v. Loux, 54 Or App 840, rev. den. 292 Or 589 (1981).
The PLF suggests that we abandon the restriction altogether. Because it doesn't seem practical by
rule to catalogue all circumstances under which attempts to use a primary method are or are not
sufficient in order to enhance predictability in the courts, I think we need to squarely address
whether or not the restriction ought to be preserved. I am not aware (although I haven't searched
in depth) of any appellate decision construing ORCP 7D(7) in the context of motor vehicle
service, although I suspect that Barb Fishleder's statement that trial courts are sometimes setting
high hurdlesfor plaintiffs in this regard maybe true.
The greatest attention of the appellate courts so far under Rule 7D(4) has been devoted to cases
wherein the plaintiffhas not managed to follow the mailing requirements, and the court is called
upon to decide whether what happened is still close enough for good under the "reasonably
calculated" standard. See, e.g., Atterbury v. Wells, 125 Or App 591 (1994) ; Murphy v, Price,
131 Or App 693 (1994); Hull v. Walrath, 132 Or App 555 (1995); Paschall v, Crisp, 138 Or
App 618 (1996) Sadly, we may not be able to do much about this problemthrough a drafting
solution- except by further clarifying when mailing is an adequate primary service method. See II,
below..
C) Should Service on DOT Be Required?

The first step in answering this question requires an evaluation of the role that DOT actually
playsin these cases. After a number of other inquiries, I spoke at some length on April 4 with
Dwight Apple, Hearings Program manager ofDMV. Mr. Apple is an excellent resource, in that he
has been actively involved with the historyand administration of this rule since it was first
adopted in ORCP. According to Mr. Apple, DMV has never wanted any role in this process
unless it is to act as a repository for information. DMV receives summons and complaint at any
of its offices. The papers are then sent to Salem headquarters, where they are stored. About 2500
to 3000 services occur annually. Once centrally warehoused, the documents are entered into
computer tracking files. When inquiries are received, the requested data is retrieved. Virtually all
inquiries are made by phone, usually by plaintiffs' counsel for status check purposes. Insurance
companies also make phone inquiries, although their primary source ofinformation is direct
receipt of mailing from plaintiffs as provided in the rule. I am enclosing copies ofDMV's
protocols for motor vehicle service, along with two sample pages of computer tracking records.
The latter illustratejust how limited DMV'sfunction seemsto be. Onlyfour entries appear to be
made for each case. From left to right on the page they are: 1) the date of service; 2)and 3), the
parties to the case; and 4) mr, meaning memo receipt number showing that DMVs ' service
processing fee was paid. Ifany of you want to talk with Mr. Apple directly, his phone number is
on the fax transmittal sheet enclosed.
One original justification for the requirement that DMV be servedin motor vehicle cases was that
it provided a way for insurers to determine if their insureds had been sued without having to rely

on sometimes spotty notice from the insured directly. See Merrill memo, 7-13-89. While that
rationale seems less compelling since the carrier now gets direct notice from the plaintiff,
plaintiffs' lawyers were also receptive to the rule since DMV service provides a certain time of
service for statute of limitations purposes. Ibid., p.3. The computer record does comply with
ORCP 7D(4)(a)(ii), in that it does show the date ofservice.
Finally, DMV does not crosscheck the litigation data into other infobases, i.e., suspension
and insurance records.

D) Do the Existing Rule, or Due Process Considerations Require the Defendant to Receive
Actual Notice ofMailing Under ORCP 7D(4)?
Maury Holland makes the point at page 8, fh. 1 of his March 8 memo that mail service won't fly
unless the defendant receives it. This contention finds support in Edwards v. Edwards, 310 Or
672, 679 (1990), where the Court said:
" No Oregon case upholds service of summons by mail as adequate unless receipt is
acknowledged by defendant. "
I wonder, however, ifthe Court had ORCP 7D(4) in mind when it made that statement. I believe
that the motor vehicle rule has squarely in view the notion that service by mail is valid irrespective
of receipt by the defendant where its ritual is faithfully observed. If I'm not mistaken, Harp v.
Loux, 54 Or App 840 (1981) makes this point clear. The defendant in Harp did not receive mailed
service effected under ORCP 70(4). Nevertheless, he was unsuccessful in setting aside a default
judgment based on that service. The Court of Appeals examined the history of service by mail in
motor vehicle cases, citing former ORS 15.190 which by its language contemplated entry of
default against a defendant who had"...not either received or rejected... the certified letter...",
under specified conditions. Most applicable to our discussion, the Court in Harp rejected the
defendant's due process argument under Mullane. See 54 Or App at 849-50. I've shepardized
Harp, and believe that it remains the law in Oregon ( the Supreme Court denied review), although
it did provide the spark for the 1982 amendment to ORCP 7D(4)(a)(i) an (ii) requiring delivery
of a copy of summons and complaint to any known insurance carrier. Of further interest is Fred
Merrill's concern about the Harp decision expressed at pp. 5 and 6 of his July, 1989 memo.
In any event, we may wish to decide whether to ask the Council to consider:
a) making clear (if necessary) by amendment that compliance with 70(4) results in good service
whether the defendant acknowledges receipt or not;
b) if we reject unacknowledged receipt, making clear by amendment that actual receipt must be
acknowledged in motor vehicle cases;
c) doing nothing at all on the theory that Harp is the law in Oregon, and that confusion on the
issue is minimal; or
d) something else that any of you think makes more sense.

II. Methods Reasonably Calculated to Apprise- ORCP 70(1)

Is there any wisdom in codifying the decision in Lake Oswego Review, Inc. v. Steinkamp, 298 Or
607 (1985), and even expanding it to provide that presumptively adequate service under ORCP
?D(3) includes service by mail when receiptis acknowledged by the defendantthrough return
receipt ( whether delivery is restricted as in Steinkamp, or not) ? I see a lot ofattempts to serve
summonsand complaint by mail where plaintiffs fail to obtain formal acknowledgement of receipt
in non-motor vehicle cases, An argument can be madethat Steinkamp ought to be engrafted in
Rule 7, and even expanded as suggested in order to promote a clearer understanding of the scope
ofvalid service by mail. Such an amendment might also partially respond to appellate criticism of
ORCP 7 such as surfaced recently in the dissent filed in Abbotts v. Bacon, 133 Or App 315, 323
(1995).
If we were to consider such a proposal, it would be useful to articulate, at least by comment why
actual notice may be minimally required for mailing outside the ambit of motor vehiclecases.

III. ORCP7G-

See March 9 memo. See also, Murphy v. Price, 131 Or App 693, 698-99 (1994).

IV. ORCP 7D(6)We should also consider Maury Holland's suggestion that this rule should authorize publication in
the locale where defendantis suspected to be.

V. Other?

I look forward to our conference call on Wed., April 10, at 4:00 p.m.

Sincerely,

fJ~~
Dave Brewer

April 17, 1996
To:

Committee to Review ORCP 7 (Judge Dave Brewer, Chair; Justice Robert Durham and
Messrs. Rudy Lachenmeier and Dave Paradis, members)

From: Karsten Rasmussen and Maury Holland
Re:

Suggested Amendments to ORCP 7 with Comments

Note: Only provisions of ORCP 7 proposed to be amended are shown. Language to be
added in bold underlined; language to be deleted in strikeover.

****

1. We propose that D(2)(d) be amended as follows:

D(2)(d) Service by Mail. Service by mail, when required or allowed by this rule and not
otherwise expressly provided. shall be made by mailing a true copy of the summons and a-ffi«l.
COIl),

of the complaint to the- defendant by certified or registered mail, return receipt requested.

Except as otherwise expressly provided in this section, Mor the purpose of computing any
period of time prescribed or allowed by these rules, service by mail shall be complete three

d~'s

after sach mailiag if the address to wllich it '.vas mailed is \'lithia this state and se'lea days after
mailiag if the address to 'Nhich it is mailed is eatside this state. on the date on which defendant
signs the receipt therefor.

{{Comment: The above is of course intended to codify Steinkamp. The "Except as
otherwise expressly provided in this rule, ..." clause seems needed because of the amendment of
7 D(4)(a) suggested below, which if adopted by this committee and the Council, would require a
completion date other than the date the receipt is signed.
Query: Should this proposed amendment be limited to mailing "to the defendant," and
require that only the defendant can effectively sign the receipt? Or should the proposed language
track that of D(2)(a) ("to the person to be served") or D(3)(a)(I) ("or an agent authorized by
appointment or law to receive service of summons")? That depends in part on whether the
committee wishes to confine Steinkamp-type service to providing an alternative only to the most
1
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most straightforward kind of personal service, or to expand its availability to situations now
covered by service by delivery to persons other than a named defendant, such as agents, residents
of defendant's abode, persons apparently in charge of offices, and so forth. If service on
defendants may, under specified circumstances, validly be made by personal delivery to such
persons other than a named defendant, we don't see why Steinkamp-type service ought not also
suffice in those situations.
However, if signatures on return receipts by such persons other than a named defendant
are authorized, a good deal of fairly complex additional drafting would be necessary. For
example, when a receipt is signed by someone other than a defendant him- or herself, the proof of
service would probably have to include an affidavit averring the relationship between the
signatory and defendant. To expand service-by-mail in this mauner could get this drafting project
bogged down in undue complexity to the point where the Council might throw up its hands in
frustration, to say nothing of the headscratching it might provoke on the part of the bench and
bar sh9UI,<1 such an amendment make it as far as promulgation.}}

****
2. We propose that D(3)(a)(i) be amended as follows:
D(3)(a)(i) Generally. Upon an individual defendant, by personal service upon such
defendant or an agent authorized by appointment or law to receive service of summons or, if
defendant personally caunot be found at defendant's dwelling house or usual place of abode, then
by substituted service or by office service upon such defendant or an agent authorized by
appointment or law to recive service of summons.

Service may also be made upon an

individual defendant. not a minor under the age of 14 years and not incapacitated or
financially incapable within the meaning of subparagraph D(3)(a)(iiil of this paragraph.
by mailing made in accordance with paragraph (2)(d) of this section.

2
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{{Comment: The above drafting resembles something out of the Internal Revenue Code,
but the reference to subparagraphs of paragraphs, and to paragraphs of sections, is the approved
method prescribed in ORCP 1 E, and we thought this was better than adding special prohibitory
sentences to D(3)a)(ii) and (iii). We assume the committee would not approve mail service on
minors or mentally incapacited persons, although there seems no good reason not to authorize it
upon physically incapacitated or financially incapable persons. Do we want to get into the
further complexities and refinements that would be necessary to draw such distinctions?
Our present drafting authorizes Steinkamp-type drafting only as an alternative to
personal service on individual defendants who are not minors, not incapacited, and not financially
incapable. It makes no provision for extending it to service upon corporations or limited
partnerships, the State of Oregon, public bodies, general partnerships, unincorporated
associations, or vessel owners or charterers. The first questions are whether this restricted
application is good policy or not, and whether the committee should take on all the drafting
complexities that would be involved if Steinkamp-type service were to be expanded to some or all
of these other categories of defendants. We see no constitutional problems about such expansion,
only drafting ones. Another consideration is that it is seldom difficult to make effective service on
the kinds of defendants described in D(3)(b) through (g) by old fashioned personal service on the
designated individual.
A second question is whether restricting service by mail as our drafting does creates any
doubt as to whether such service might also be validly used in lieu of personal service on
registered agents et al. pursuant to D(3)(b), in lieu of personal service on the Attorney General
pursuant to D(3)(c), and so forth. A careful reading of what we have drafted should indicate that
the answer is no, because under none of those provisions is the person served the defendant, but
is some person standing in a specified relationship to the defendant. If, however, this presents a
problem of ambiguity that might lead to avoidable problems, how best should it be solved?}}

****

3. We propose that present D(4)(a)(n be deleted in its entirety and replaced by the
following:
D(4)(a)(j) In any action arising out of any accident, collision, or liability in which
a motor vehicle may be involved while being operated upon the roads, highways and street
of this state, if the plaintiff first seeks once to make service on a defendant by a method
3
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appropriate under subsection D(3) of this section and such service. as evidenced by the
return thereof. cannot be completed. the plaintiff may then attempt to make service on
said defendant by mailing a true copy of the summons and the complaint by certified or
registered mail. return receipt requested (delivery restricted to defendant). as follows: (A)
to the defendant at his or her residence address as provided by said defendant at the scene
of the accident: (B) to the defendant at any current residence address shown for said
defendant in any records of the Department of Transportation information from which
information is available to the plaintiff: (C) to the defendant at any other address where
the plaintiff has reason to believe defendant might be found. and: ill) by certified or
registered mail. return receipt requested. to any liability insurer of defendant if its
identity is known to plaintiff or can be ascertained from information available to plaintiff
from records of the Department of Transportation. at said insurer's registered address as
shown in said records or those of the Commissioner of Insurance. Service by mailing
pursuant to this subparagraph shall be complete on the earliest date on which defendant
signs the return receipt for any of the mailings made pursuant to (A). (B) or (C) above or.
if all of such mailings are returned to the plaintiff as undeliverable. and provided either
that receipt of the mailing made pursuant to (D) above is evidenced by a duly signed
receipt therefor or plaintiff certifies lack of knowledge of the identity of defendaut's
insurer and inability to ascertain the same from information available to plaintiff from
records of the Department of Transportation, three days after the latest of such mailiugs

4
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if to an address within this state or seven days after the latest of such mailings if to an
address outside this state. When service is made pursuant to this subparagraph. proof of
service shall include a return of service showing that service was first unsuccessfully
attempted in accordance with a method appropriate under subsection D(3) of this section,
a duly executed receipt of the mailing made pursuant to

0»

above or certification by

plaintiff of lack of knowledge of the identify of defendant's liability insurer and inability
to ascertain the same from information available to plaintiff from records of the
Department of Transportation, and either a duly signed receipt evidencing receipt of at
least one of the mailings made pursuant to CAl. (Bl and CCl above or true copies of the
front of the envelope in which each such mailing was made showing its return as
undeliverable. If the mailing otherwise required by CC) above is omitted because plaintiff
lacks reason to believe defendant is likely to be found at any address other than those
specified in CA) and CB) above, the proof of service shall so certify.

{{Comment: This provision of course confronts the committee with 'the Mt. Everest of
redrafting as far as ORCP 7 is concerned. Such is its verbosity and complexity, perhaps its
authorship should be attributed to Rube Goldberg, certainly not to Sir Edmund. But the present
D(4)(a)(i) is not exactly a walk in the park. And remember, our real purpose here is to generate a
U. S. Supreme Court decision that will replace Mullane in the civ. pro. casebooks.
Queries: Can any of this complexity be dispensed with? Is it necessary or useful,
constitutionally or just as a matter of sound procedure, to require that before using this service
method, plaintiff must first attempt more conventional service methods pursuant to D(3) and
document such attempt in the proof of service? Naturally, we are inclined to think it is. As
you'll see below, we propose completely junking D(4)(c), with its special requirements for
defaults. If this decision is approved up the line, then something has almost certainly got to be
done for insurance companies, both because they should get some kind of protection, even if not
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constitutionally required, and because unless they get it, they'll probably try hard to torpedo any
amendment to D(4)(a) in the '97 legislature, which might take down with it all amendments to
ORCP 7 which the Council finally promulgates.
It's an odd thing to have proof of service documenting the failure of service--did someone
once accuse the Council of never being on the cutting edge of procedure?--but that of course is
not quite what we propose. The point our drafting reflects is that, under certain limited
circumstances, failure to complete service in the conventional sense should add up to completion
of service in a concededly novel, but we think not unreasonable, sense. This approach is of
course quite radical, because we know of no situation where service has been sustained in the face
of uncontrovertible documentation that it in fact failed, something that doesn't happen even with
the most hopeless effort to serve by publication or posting. In fact, at first glance it looks like
something a drafting deconstructionist, if such a thing were not a contradiction in terms, might
come up with. If Oregon lacks a state motto, perhaps it would become as a result of this
amendment: "Nice try, so have a cigar (as long as you don't smoke it in this state)"!
In all seriousness, however, we think that the substantial protection of insurance carriers,
and therefore derivatively of their insured defendants, plus the legal obligation of motor vehicle
defendants to monitor certain addresses following an accident, should satisfy due process
concerns. Any due process concerns that might persist would, of course, be more acute with
respect to non-resident, as opposed to resident, motorists.
We wonder whether the rather laborious provisions about proof of service might more
logically be moved to 7 F. That is certainly debatable.

4. We proposed that the present D(4)(a)(ii) be amended as follows:
D(4)(a)(ii) +he- When service is made pursuant to subparagraph

(j)

of this paragraph

J!..!U. fee paid by t!Hl- plaintiff to the Department of Transportation to obtain address

information concerning defendant or the identity and registered address of defendant's
liability insurer to complete such service shall be taxed as part of the costs if plaintiff prevails
in the action. The DefJartmem ef TransfJertatien shall keefJ a reGerd ef all s\lGh S\lmmenses
whiGh shall shew the day ef serviGe.

{{Comment: Perhaps some requirement that the DOT keep a record of these
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. transactions should be retained, although we don't see what purpose it would serve. The last
sentence of the present provision, omitted in our draft, helps perpetuate the apparently
widespread misapprehension that delivery of a summons and complaint to the DOT somehow
constitutes "service" on the defendant, and that the date this happens is for some reason
significant. Whatever else is done, we assume all would agree that there should be no reference to
the specific amount of any DOT fee. We presume that, before anything like this amendment is
submitted to the Council, it should be run by Judge Brewer's contact at the DOT to see if would
cause them any problems.
Relatedly, we should make sure that, through Rudy Lachenmeier or otherwise, timely
notice of this proposed amendment is afforded to whatever association represents liability
insurers in Oregon. The past practice of the Council has been to go out of its way to give early
notice to specially affected interest groups of any of its meetings where a proposed amendment
particularly likely to impact them will be debated. It seems to us a good idea that, if before this
and related amendments leave the committee, any possible opposition on the part of liability
insurers could be assuaged, or even better, their support enlisted. Unless this is done,
representatives of insurance companies might appear at the Council meetings when these
proposals are debated, take up an inordinate amount of time singing the Magna Carta, as has
happened in the past, and rattle the nerves of enough Council members to upset the entire
applecart. Something like this happened a few years back, when the bankers association folks
took up so much time with their "testimony" at meetings where a proposal to repeal ORCP 32's
claim form/opt in provision was supposed to be debated that Council members had no time for
deliberative debate and discussion among themselves. Partly for that reason, a meritorious
amendment went down the tubes in what was not the Council's finest hour.
Rudy is obviously the key player here, in the sense both of giving the committee his best
judgment on the merits, and then helping to allay any concerns on the part of insurers provided
he is genuinely convinced they are ill founded. Better the insurers be given an opportunity to
take their best shot at these proposals while still in committee, rather than at Council meetings
or, worse, in the '97 legislature.} }
5. We propose no amendments to D(4)(b), and also propose that, if our suggested
amendments to D(4)(a)(I) are adopted ipsissimis verbis or in substance, D(4)(c) in its entirety be
deleted.
6. We propose that D(6)(c) be amended as follows:
D(6)(c) Where Published. An order for publication shall direct publication to be made
in a newspaper of general circulation in the county where the action is commenced or, if there is
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no such newspaper, then in a newspaper to be designated as most likely to give notice to the
person to be served. Such publication shall be four times in successive calender weeks. ...If
information available to plaintiff indicates defendant is likely to be found at a location
other than the county where the action is commenced. that information shall be included
in the affidavit required by paragraph (a) of this subsection. and the court may on the
basis thereof order publication in a comparable manner at such location in addition to
publication in said county.

{{Comment: See comment following Huffman v. Leon de Mendoza, 135 Or App 680,
899 P2d 734 (1995), on p. 5 of Maury Holland's memo to the committee dated March 8, 1996.
In addition to whether the sentence proposed above to be added to D(6)(c) is as well drafted as
might be, some might question whether it is necessary, or even helpful. We think that, on
balance, it is moderately helpful and worth the added verbiage. The present provision is so
emphatic about where publication must be ordered that some trial judges might doubt whether
they have discretionary authority to order additional publication elsewhere, regardless of how
clear it might be that local publication will likely be futile. An additional question for the
committee is whether the authority to order additional publication should be mandatory given the
predicate information in the affidavit, or merely discretionary. If the committee concludes that an
appellate court would be likely to reverse a trial judge's denial of a motion to set aside service
because additional publication was not ordered, then we assume the authority should be
mandatory. Nothing hard about changing "may" to "shall." An admitted downside of adding the
sentence we propose is, of course, in very rare cases to add an additional ground for setting aside
service by publication, and any resulting default, namely, that plaintiff had information that
defendant was likely to be found at some location other than where the action is commenced, but
failed to include it in his or her affidavit. The committee must decide whether that would be a
good or bad thing.}}

7. We propose that 7 G be amended as follows:
G. Disregard of Error; Actual Notice. Failure to comply with provisions of this rule
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relating to the form of summons, issuance of summons, and the person who may serve summons
shall not affect the validity of service of summons or the existence ofjurisdiction over the person,
if the court determines that the defendant received actual notice of the substance and pendency of
the action. The court may allow amendment to a summons, or affidavit or certificate of service of
summons, and shall disregard any error in the content of sr servise sf summons that does not
materially prejudice the substantive rights of the party aginst whom summons was issued.

{{Comment: There has been enough discussion of this issue within the committee that t
only limited comment is needed. The nub of the point is that. if the method of serving the
summons comports with the "reasonably calculated" standard of D(l) and Mullane, there will
have been no error in the service of summons that needs to be disregarded. If, on the other hand,
the method of service has not comported with the Mullane standard, then the error may not be
disregarded even if no substantive right of defendant has been materially prejudiced. That is
because fourteenth amendment due process, as famously articulated in Mullane, gives state court
defendants a federal constitutional procedural right to insist upon service meeting the reasonably
calculated standard, wholly apart from whether defendant received actual notice or whether any
substantive right of defendant's was prejudiced.
Nothing about service of process seems to be more widely misunderstood by lawyers
and, occasionally, even by judges. One reason for this misunderstanding is that 7 G is backwardlooking, and requires courts to disregard certain errors related to summonses that, in retrospect,
are seen not to have materially prejudiced defendant. The Mullane standard, however, is forward
looking and is not focused on what actually occurred in a given case. It demands that summons
be served by a method that, prospectively and in general, not in light of actual facts as they may
have occurred, gives the best assurance of achieving actual notice under the circumstances as
viewed from the outset of a case. One additional reason the Mullane doctrine gives first-year law
students fits is that it represents an odd departure from normal requirements of standing to raise
constitutional challenges. A defendant served by some method not meeting the Mullane standard
would not seem to have standing to invoke that standard when he got the very thing the doctrine
is intended to assure, namely, actual notice. The point of allowing defendants who received
actual notice to challenge service on the ground that the method used did not carry adequate
assurance that the would get actual notice is that they are the only persons who could ever assert
the Mullane right, even if that assertion occurs after their property has been sold in execution of
judgment, as happened in Pennoyer v. Neff. The people genuinely victimized by failure to
comply with Mullane in the form of never getting actual notice will, by definition, never know
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their rights were violated, or if they do ultimately get actual notice some way or another, will not
bother coming into court to set aside service, vacate the default, and get their property back.
Hence third-party standing is granted to those who do get actual notice, but not in a manner
comporting with Mullane. Much the same reason accounts for third-party standing in first
amendment, overbreadth cases, but that seems to be more easily understood.
Query: The language in the first sentence of 7 G: "if the court determines that the
defendant received actual notice of the substance and pendency of the action. .. ." possibly
raises a question as to when this actual notice must have occurred, specifically whether it must
have occurred before the expiration of the pertinent limitations period, before the expiration of
the additional 60 days allowed by ORS 12.010, or something else. We wonder whether actual
notice after the running of limitations, or perhaps after the additional 60 days, is timely enough.
Perhaps this issue is illusory, but it might warrant a bit of discussion by the committee.} }
8. We have not acted on Bruce Hamlin's suggestion that 7 H might be amended to take
account of fax or other new technologies. ''Telegraphic transmission" does have a certain high
button shoes aura about it. Perhaps the committee should discuss what, if anything, might be
done. Perhaps the time has come to go abit beyond what Bruce had in mind and work up some
amending language that would authorize service of summonses and complaints by fax and the
like. That might require taking a close look at what some other jurisdictions have done.
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April 22, 1996

TO:

Karsten Rasmussen (FAX 344-5059)

FROM:

Maury Holland

Here is another revised version with better drafting
of ORCP 7 D(2) (d).
I'll now leave you alone to review and
revise.
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April 17, 1996
To:

Committee to Review ORCP 7 (Judge Dave Brewer, Chair; Justice Robert Durham and
Messrs. Rudy Lachenmeier and Dave Paradis, members)

From: Karsten Rasmussen and Maury Holland
Re:

Suggested Amendments to QRCP 7 with Comments

Note: Only provisions of ORCP 7 proposed to be amended are shown. Language to be
added in bold underlined; language to be deleted in strikeover.

****
1. We propose that D(2)(d) be amended as follows:
D(2)(d) Service by Mail. Servise by mail, VI When required or allowed by this rule and
except as otherwise provided in subparagraph (4)(a)(i) of this section, service by mail shall
be made by mailing a true copy of the summons and a tnIe sopy of the complaint to tiledefendant by certified or registered mail, return receipt requested- llli.lL. F{or the purpose of
computing any period of time prescribed or allowed by these rules, servise by mail shall be
complete three says after sHsh mailing if the asEiress to whish it was mailed is within this state
ans se,'en says after mailing if the asEiress to whish it is mailed is oHtsise this state. on the date
on which defendant signs the receipt therefor.

{{Comment: The above is of course intended to codify Steinkamp. The "except as
otherwise provided in subparagraph (4)(a)(i) of this seection, ..." clause seems needed because
of the amendment of 7 D(4)(a) suggested below, which if adopted by this committee and the
Council, would require a completion date other than the date the receipt is signed and would also
add the requirement that delivery be restricted to defendant.
Query: Should this proposed amendment be limited to mailing "to the defendant," and
require that only the defendant can effectively sign the receipt? Or should the proposed language
track that of D(2)(a) ("to the person to be served") or D(3)(a)(i) ("or an agent authorized by
appointment or law to receive service of summons")? That depends in part on whether the
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committee wishes to confine Steinkamp-type service to providing an alternative only to the most
most straightforward kind of personal service, or to. expand its availability to situations now
covered by service by delivery to persons other than a named defendant, such as agents, residents
of defendant's abode, persons apparently in charge of offices, and so forth. If service on
defendants may, under specified circumstances, validly be made by personal delivery to such
persons other than a named defendant, we don't see why Steinkamp-type service ought not also
suffice in those situations.
However, if signatures on return receipts by such persons other than a named defendant
are authorized, a good deal of fairly complex additional drafting would be necessary. For
example, when a receipt is signed by someone other than a defendant him- or herself, the proof of
service would probably have to include an affidavit averring the relationship between the
signatory and defendant. To expand service-by-mail in this manner could get this drafting project
bogged down in undue complexity to the point where the Council might throw up its hands in
frustration, to say nothing of the headscratching it might provoke on the part of the bench and
bar should such an amendment make it as far as promulgation.} }

****
2. We propose that D(3)(a)(i) be amended as follows:
D(3)(a)(i) Generally. Upon an individual defendant, by personal service upon such
defendant or an agent authorized by appointment or law to receive service of summons or, if
defendant personally cannot be found at defendant's dwelling house or usual place of abode, then
by substituted service or by office service upon such defendant or an agent authorized by
appointment or law to receive service of summons. Service may also be made upon an
individual defendant to which neither subparagraph (il) nor (iii) of this paragraph applies
by mailing made in accordance with paragraph (2)(d) of this section.
{{Comment: The above drafting resembles something out of the Internal Revenue Code,
but the reference to subparagraphs of paragraphs, and to paragraphs of sections, is the approved
method prescribed in ORCP I E, and we thought this was better than adding special prohibitory
2
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sentences to D(3)a)(ii) and (iii). We assume the committee would not approve mail service on
minors or mentally incapacited persons, although there seems no good reason not to authorize it
upon physically incapacitated or financially incapable persons. Do we want to get into the
further complexities and refinements that would be necessary to draw such distinctions?
Our present drafting authorizes Steinkamp-type drafting only as an alternative to
. personal service on individual defendants who are not minors, not incapacited, and not financially
incapable. It makes no provision for extending it to service upon corporations or limited
partnerships, the State of Oregon, public bodies, general partnerships, unincorporated
associations, or vessel owners or charterers. The first questions are whether this restricted
application is good policy or not, and whether the committee should take on all the drafting
complexities that would be involved if Steinkamp-type service were to be expanded to some or all
of these other categories of defendants. We see no constitutional problems about such expansion,
only drafting ones. Another consideration is that it is seldom difficult to make effective service on
the kinds of defendants described in D(3)(b) through (g) by old fashioned personal service on the
designated individual.
A second question is whether restricting service by mail as our drafting does creates any
doubt as to whether such service might also be validly used in lieu of personal service on
registered agents et al. pursuant to D(3)(b), in lieu of personal service on the Attorney General
pursuant to D(3)(c), and so forth. A careful reading of what we have drafted should indicate that
the answer is no, because under none of those provisions is the person served the defendant, but
is some person standing in a specified relationship to the defendant. If, however, this presents a
problem of ambiguity that might lead to avoidable problems, how best should it be solved?}}

****
3. We propose that present D(4)(a)(i) be deleted in its entirety and replaced by the
following:
D(4)(a)(i) In any action arising out of any accident. collision. or liability in which
a motor vehicle may be involved while being operated upon the roads. highways and street
of this state. if the plaintiff first seeks at least once to make service on a defendant by a
method appropriate under subsection D(3) of this section and such service. as evidenced
by the return thereof. cannot be completed•. plaintiff may then attempt to make service

3

Memo to ORCP 7 Committee 4-17-96

on said defendant by mailing a true copy of the summons and the complaint by certified
or registered mail. return receipt requested (delivery restricted to defendant). as follows:
(A) to defendant at his or her residence address as provided by said defendant at the scene
of the accident: (8) to defendant at any current residence address shown for said
defendant in any records of the Department of Transportation information from which
information is available to the plaintiff: (C) to defendant at any other address where
plaintiff has reason to believe said defendant might be found. and: (D) by certified or
registered mail. return receipt requested. to any liability insurer of defendant if its
identity is known to plaintiff or can be ascertained from information available to plaintiff
from records of the Department of Transportation. at said insurer's registered address as
shown in said records or those of the Commissioner of Insurance. Service by mailing
pursuant to this subparagraph shall be complete on the earliest date on which defen,dant
signs the return receipt for any mailing made pursuant to (A). (8) or (C) above or. if all of
such mailings are returned to plaintiff as undeliverable. and provided either that receipt
of the mailing made pursuant to ill) above is evidenced by a duly signed receipt therefor
or plaintiff certifies lack of knowledge of the identity of defendant's insurer and inability
to ascertain the same from information available to plaintiff from records of the
Department of Transportation. three days after the latest of such mailings if to an
address within this state or seven days after the latest of such mailings if to an address
outside this state. When service is made pursuant to this subparagraph, proof of service

4

shall include a return of service showing that service was first once unsuccessfully
attempted in accordance with a method appropriate under subsection D(3) of this sectiou;
receipt for the mailing made pursuant to ID) above signed an agent of defendaut's insurer
duly authorized to accept service on its behalf. or certification by plaintiff of lack of
knowledge of the identify of defendant's liability insurer and inability to ascertain the
same from information available to plaintiff from records of the Department of
Transportation. and; either a receipt signed by defendant acknOWledging receipt of at
least one of the mailings made pursuant to fA). (8) and fC) above. or true copies of the
front of the envelope iu which each such mailing was made showing its return as
. undeliverable. If the mailing otherwise required by fC) above is omitted because plaintiff
lacks reason to believe defendant is likely to be found at any address other than those
specified in (A) and (B) above. the proof of service shall so certify.

{{Comment: This provision of course confronts the committee with the Mt. Everest of
redrafting as far as ORCP 7 is concerned. Such is its complexity, perhaps its authorship should
be attributed to Rube Goldberg, certainly not to Sir Edmund. But the present D(4)(a)(i) is not
exactly a walk in the park. And remember, our real purpose here is to generate a U. S. Supreme
Court decision that will replace Mullane in the civ. pro. casebooks.
Queries: Can any of this complexity be dispensed with? Is it necessary or useful,
constitutionally or just as a matter of sound procedure, to require that before using this service
method, plaintiff must first attempt more conventional service methods pursuant to D(3) and
document such attempt in the proof of service? Naturally, we are inclined to think it is. As
you'll see below, we propose completely junking D(4)(c), with its special requirements for
defaults. If this decision is approved up the line, then something has almost certainly got to be
done for insurance companies, both because they should get some kind of protection, even if not
constitutionally required, and because unless they get it, they'll probably try hard to torpedo any
amendment to D(4)(a) in the '97 legislature, which might take down with it all amendments to
ORCP 7 which the Council finally promulgates.
It's an odd thing to have proof of service positively documenting the failure of service--

d' .

'~~}
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did someone once accuse the Council of never being on the cutting edge of procedure?--but that of
course is not quite what we propose. The point our drafting reflects is that, under certain limited
circumstances, failure to complete service in the conventional sense should add up to completion
of service in a concededly novel, but we think not unreasonable, sense. This approach is of
course quite radical, because we know of no situation where service has been sustained in the face
of uncontrovertible documentation that it in fact failed, something that doesn't happen even with
the most hopeless effort to serve by publication or posting. In fact, at first glance it looks like
something a drafting deconstructionist, if such a thing were not a contradiction in terms, might
come up with. If Oregon lacks a state motto, perhaps it would become as a result of this
amendment: "Nice try, so have a cigar (as long as you don't smoke it in this state)"!
In all seriousness, however, we think that the substantial protection of insurance carriers,
and therefore derivatively of their insured defendants, plus the legal obligation of motor vehicle
defendants to monitor certain addresses following an accident, should satisfy due process
concerns. Any due process concerns that might persist would, of course, be more acute with
respect to non-resident, as opposed to resident, motorists.
We wonder whether the rather laborious provisions about proof of service might more
logically be moved to 7 F. That is certainly debatable.

4. We proposed that the present D(4)(a)(ii) be amended as follows:
D(4)(a)(ii) +lle- When service is made pursuant to subparagraph

(j)

of this paragraph

lUll. fee paid by t!HJ. plaintiff to the Department of Transportation to obtaiu address

information concerning defendant or the identity and registered address of defendant's
liability insurer to complete such service shall be taxed as part of the costs if plaintiff prevails
in the action. The Del!aFtmeat of Traasl!oFtatioa shall keel! a reeord of all sueh summORses
\wieh shall show the day of seFo'iee.

{{Comment: Perhaps some requirement that the DOT keep a record of these
transactions should be retained, although we don't see what purpose it would serve. The last
sentence of the present provision, omitted in our draft, helps perpetuate the apparently
widespread misapprehension that delivery of a summons and complaint to the DOT somehow
constitutes "service" on the defendant, and that the date this happens is for some reason
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significant. Whatever else is done, we assume all would agree that there should be no reference to
the specific amount of any DOT fee. We presume that, before anything like this amendment is
submitted to the Council, it should be run by Judge Brewer's contact at the DOT to see if would
cause them any problems.
Relatedly, we should make sure that, through Rudy Lachenmeier or otherwise, timely
notice of this proposed amendment is afforded to whatever association represents liability
insurers in Oregon. The past practice of the Council has been to go out of its way to give early
notice to specially affected interest groups of any of its meetings where a proposed amendment
particularly likely to impact them will be debated. It seems to us a good idea that, if before this
and related amendments leave the committee, any possible opposition on the part of liability
insurers could be assuaged, or even better, their support enlisted. Unless this is done,
representatives of insurance companies might appear at the Council meetings when these
proposals are debated, take up an inordinate amount of time singing the Magna Carta, as has .
happened in the past, and rattle the nerves of enough Council members to upset the entire
applecart. Something like this happened a few years back, when the bankers association folks
took up so much time with their "testimony" at meetings where a proposal to repeal ORCP 32's
claim form/opt in provision was considered that Council members themselves had no time for
deliberative debate and discussion among themselves. Partly for that reason, a meritorious
amendment went down the tubes in what was not the Council's finest hour.
Rudy is obviously the key player here, in the sense both of giving the committee his own
best judgment on the merits, and then helping to allay any concerns on the part of insurers
provided he is genuinely convinced they are ill founded. Better the insurers be given an
opportunity to take their best shot at these proposals while still in committee, rather than at
Council meetings or, worse, in the '97 legislature.} }
5. We propose no amendments to D(4)(b), and also propose that, if our suggested
amendments to D(4)(a)(i) are adopted as drafted or in substance, D(4)(c) in its entirety be
deleted.
6. We propose that D(6)(c) be amended as follows:
D(6)(c) Where Published. An order for publication shall direct publication to be made
in a newspaper of general circulation in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most likely to give notice to the
person to be served. Such publication shall be four times in successive calender weeks.lf.
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information available to plaintiff indicates defendant is likely to be found at a specific
location other than the counly where the action is commenced. that information shall be
included in the affidavit required by paragraph la) of this subsection. and the court may
on the basis thereof order publication in a comparable manner at such location in
addition to publication in said county.

{{Comment: See comment following Huffman v. Leon de Mendoza, 135 Or App 680,
899 P2d 734 (1995), on p. 5 of Maury Holland's memo to the committee dated March 8,1996.
In addition to whether the sentence proposed above to be added to D(6)(c) is as well drafted as
might be, some might question whether it is necessary, or even helpful. We think that, on
balance, it is moderately helpful and worth the added verbiage. The present provision is so
emphatic about where publication must be ordered that some trial judges might doubt whether
they have discretionary authority to order additional publication elsewhere, regardless of how
clear it might be that local publication will likely be futile. An additional question for the
committee is whether the authority to order additional publication should be mandatory given the
predicate information in the affidavit, or merely discretionary. If the committee concludes that an
appellate court would be likely to reverse a trial judge's denial of a motion to set aside service
because additional publication was not ordered, then we assume the authority should be
mandatory. Nothing hard about changing "may" to "shall." An admitted downside of adding the
sentence we propose is, of course, in very rare cases to add an additional ground for setting aside
service by publication, and any resulting default, namely, that plaintiff had information that
defendant was likely to be found at some location other than where the action is commenced, but
failed to include it in his or her affidavit. The committee must decide whether that would be a
good or bad thing.} }

7. We propose that 7 G be amended as follows:
G. Disregard of Error; Actual Notice. Failure to comply with provisions of this rule
relating to the form of summons, issuance of summons, and the person who may serve summons
shall not affect the validity of service of summons or the existence ofjurisdiction over the person,
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if the court determines that the defendant received actual notice of the substance and pendency of
the action. The court may allow amendment to a summons, or affidavit or certificate of service of
summons, and shall disregard any error in the content of or servioe of summons that does not
materially prejudice the substantive rights of the party aginst whom summons was issued.
{{Comment: There has been enough discussion of this issue within the committee that
only limited comment is needed. The nub of the point is that if the method of serving the
summons comports with the "reasonably calculated" standard of D( 1) and Mullane, there will
have been no error in the service of summons that needs to be disregarded. If, on the other hand,
the method of service has not comported with the Mullane standard, then the error may not be
disregarded even if no substantive right of defendant has been materially prejudiced. That is
because fourteenth amendment due process, as famously articulated in Mullane, gives state court
defendants a federal constitutional procedural right to insist upon service meeting the reasonably
calculated standard, wholly apart from whether defendant received actual notice or whether any
substantive right of defendant's was prejudiced.
Nothing about service of process seems to be more widely misunderstood by lawyers
and, occasionally, even by judges. One reason for this misunderstanding is that 7 G is backwardlooking, and requires courts to disregard certain errors related to summonses that, in retrospect,
are seen not to have materially prejudiced defendant. The Mullane standard, however, is forward
looking and is not focused on what actually occurred in a given case. It demands that summons
be served by a method that, prospectively and in general, not in light of actual facts as they
subsquently may occur, gives the best assurance of achieving actual notice under the
circumstances as viewed from the outset of a case.
One additional reason the Mullane doctrine gives first-year law students fits is that it
represents an odd departure from normal requirements of standing to raise constitutional
challenges. A defendant served by some method not meeting the Mullane standard would not
seem to have standing to invoke that standard when he got the very thing the doctrine is intended
to assure, namely, actual notice. The point of allowing defendants who received actual notice to
challenge service on the ground that the method used did not carry adequate assurance that the
would get actual notice is that they are the only persons who could ever assert the Mullane right,
even if that assertion occurs after their property has been sold in execution of judgment, as
happened in Pennoyer v. Neff The people genuinely victimized by failure to comply with
Mullane in the sense of never getting actual notice will, by definition, never know their rights
were violated, or if they do ultimately get actual notice some way or another, will not bother
coming into court to set aside service, vacate the default, and get their property back. Hence
third-party standing is granted to those who do get actual notice, but not in a mauner comporting
9
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with Mullane. ' Much the same reason accounts for third-party standing in first amendment
overbreadth cases, but that seems to be more easily understood,
Query: The language in the first sentence of 7 G: "if the court determines that the
defendant received actual notice of the substance and pendency of the action . .. ." possibly
raises a question as to when this actual notice must have occurred, specifically whether it must
have occurred before the expiration of the pertinent limitations period, before the expiration of
the additional 60 days allowed by ORS 12.010, or something else. We wonder whether actual
notice after the running of limitations, or perhaps after the additional 60 days, is timely enough.
Perhaps this issue is illusory, but it might warrant a bit of discussion by the committee.}}
8. We have not acted on Bruce Hamlin's suggestion that 7 H might be amended to take
acconnt of fax or other new technologies. "Telegraphic transmission" does have a certain high
button shoes aura about it. Perhaps the committee should discuss what, if anything, might be
done. Maybe the time has come to go a bit beyond what Bruce had in mind and work up some
amending language that would authorize service of summonses and complaints by fax and the
like. Cf., ORCP 9 F. That might require taking a close look at what some other jurisdictions have
done.

11' {,
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May 1, 1996
To:

Committee to Review ORCP 7 (Judge Dave Brewer, Chair; Justice Robert Durham and
Messrs. Rudy Lachenmeier, Dave Paradis and Karsten Rasmussen, members)

From: Maury HOlland1(·r{f·
Re:

Suggested Amendments to ORC? 7 with Comments

Note: Only provisions of ORCP 7 proposed to be amended are shown. Language to be
added in bold underlined; language to be deleted in strikeover. _Text of proposed
amendments is repeated at pp. 11-15 for vou to work over without possible distraction of
comments

****
1. D(2)(d) to be amended as follows:

D(2)(d) Service by Mail. genqse by mail, w When FeElfliFed sr allowed by this rule and
except as otherwise provided in subparagraph (4)(a)(i) of this section. service by mail shall
be made by mailing a true copy of the summons and a trne sapy sf the complaint to thedefendant by certified or registered mail, return receipt requested; and. £'for the purpose of
computing any period of time prescribed or allowed by these rules, servise by mail shall be
complete three days after sHsh mailing if the address ta whish it was mailed is within this state
sad seven days after mailing if the address ts wilish it is mailed is amside this state. on the date
on which defendant signs the receipt therefor.

{{Comment: The above is of course intended to codify Steinkamp. The "except as
otherwise provided in subparagraph (4)(a)(i) of this section, ..." clause seems needed because of
the amendment of 7 D(4)(a) suggested below which, if adopted by this committee and the
Council, would require a completion date other than the date the receipt is signed and would also
add the requirement that delivery be restricted to defendant.
Query: Should this proposed amendment be limited to mailing "to the defendant," and
require that only the defendant can effectively sign the receipt? Or should the proposed language
11
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track that ofD(2)(a) ("to the person to be served") or D(3)(a)(i) ("or an agent authorized by
appointment or law to receive service of summons')? That depends in part on whether the
committee wishes to confine Steinkamp-type service to providing an alternative only to the most
most straightforward kind of personal service, or to expand its availability to situations now
covered by service by delivery to persons other than a named defendant, such as agents, residents
of defendant's abode, persons apparently in charge of offices, and so forth. If service on
defendants may, under specified circumstances, validly be made by personal delivery to such
persons other than a named defendant, why should not Steinkamp-type service suffice in those
situations?
However, if signatures on return receipts by such persons other than a named defendant
are authorized, a good deal of fairly complex additional drafting would be necessary. For
example, when a receipt is signed by someone other than a defendant him- or herself, the proof of
service would probably have to include an affidavit averring the relationship between the
signatory and defendant. To expand service-by-mail in this manner could get this drafting project
bogged down in undue complexity to the point where the Council might throw up its hands in
frustration, to say nothing of the headscratching it might provoke on the part of the bench and
bar should such an amendment make it as far as promulgation.}}

****
2. D(3)(a)(i) to be amended as follows:
D(3)(a)(i) Generally. Upon an individual defendant, by personal service upon such
defendant or an agent authorized by appointment or law to receive service of summons or, if
defendant personally cannot be found at defendant's dwelling house or usual place of abode, then
by substituted service or by office service upon such defendant or an agent authorized by
appointment or law to receive service of summons. Service may also be made upon an
individual defendant to which neither subparagraph (ii) nor (iii) of this paragraph applies
by mailiug made in accordance with paragraph (2)(d) of this section.
{{Comment: The above drafting resembles something out of the Internal Revenue Code,
but the reference to subparagraphs of paragraphs, and to paragraphs of sections, is the approved
method prescribed in ORCP 1 E, and I thought this was better than adding special prohibitory
2
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sentences to D(3)a)(ii) and (iii). I assume the committee would not approve mail service on
minors or mentally incapacited persons, although there seems no good reason not to authorize it
upon physically incapacitated or financially incapable persons. Do we want to get into the
further complexities and refinements that would be necessary to draw such distinctions?
This drafting authorizes Steinkamp-type service only as an alternative to personal service'
on individual defendants who are not minors, not incapacited, and not financially incapable. It
makes no provision for extending it to service upon corporations or limited partnerships, the
State of Oregon, public bodies, general partnerships, unincorporated associations, or vessel
owners or charterers. The first questions are whether this restricted application is good policy or
not, and whether the committee should take on all the drafting complexities that would be
involved if Steinkamp-type service were to be expanded to some or all ofthese other categories of
defendants. I see no constitutional problems about such expansion, only drafting ones. Another
consideration is that it is seldom difficult to make effective service on the kinds of defendants
described in D(3)(b) through (g) by old fashioned personal service on the designated individual.
A second question is whether restricting service by mail as our drafting does creates any
doubt as to whether such service might also be validly used in lieu of personal service on
registered agents et al. pursuant to D(3)(b), in lieu of personal service on the Attorney General
pursuant to D(3)(c), and so forth. A careful reading of this draft should indicate that the answer
is no, because under none of those provisions is the person served the defendant, but is some
person standing in a specified relationship to the defendant. If, however, this presents a problem
of ambiguity that might lead to avoidable problems, how best should it be solved?}}

****
3. D(4)(a)(i) to be deleted in its entirety and replaced by the following:
D(4)(a)(i) In any action arising out of any accident. collision. or liability in which
a motor vehicle may be involved while being operated upon the roads. highways and street
of this state. if plaintiff first seeks at least once to make service on defendant by a method
appropriate under SUbsection D(3) of this section and such service. as evidenced by the
return thereof. cannot be completed. plaintiff may then make service on said defendant
by mailing a true copy of the summons and the complaint by certified or registered mail.
return receipt requested (delivery restricted to defendant). as follows: (A) to defendant at

3

Memo to ORCP 7 Committee 5-1-96

to ID) above signed by an agent of defendant's insurer duly authorized to accept service
on its behalf. 9r certification by plaintiff of lack of knowledge of the identify of
defendant's liability insurer and inability to ascertain the same from information
available to plaintiff from records of the Department of Transportation. and; either a
receipt signed by defendant acknowledging receipt of at least one of the mailings made
pursuant to CA). (B) and (C) above. or true copies of the front of the envelope in which
each such mailing was made showing its return as undeliverable.

If the mailing

otherwise required by (C) above is omitted because plaintiff lacks reason to believe
defendant is likely to be found at any address other than those specified in (A) and (B)
above. the proof of service shall so certify.

{{Comment; This provision of course confronts the committee with the Mt. Everest of
redrafting as far as ORCP 7 is concerned. Such is its complexity, perhaps its authorship should
be attributed to Rube Goldberg, certainly not to Sir Edmund. But the present D(4)(a)(i) is not
exactly a walk in the park. And remember, our real purpose here is to generate a U. S. Supreme
Court decision that will replace Mullane in the civ. pro. casebooks.
Queries; Can any of this complexity be dispensed with? Is it necessary or useful,
constitutionally or just as a matter of sound procedure, to require that before using this service
method, plaintiff must first attempt more conventional service methods pursuant to D(3) and
document such attempt in the proof of service? I am inclined to think it is. As you'll see below,
we propose completely junking D(4)(c), with its special requirements for defaults. If this
decision is approved up the line, then something has almost certainly got to be done for insurance
companies, both because they should get some kind of protection, even if not constitutionally
required, and because unless they get it, they'll probably try hard to torpedo any amendment to
D(4Xa) in the '97 legislature, which might take down with it all amendments to ORCP 7 which
the Council finally promulgates.
It's an odd thing to have proof of service positively documenting the failure of service-did someone once accuse the Council of never being on the cutting edge ofprocedure?--but that of
course is not quite what is proposed. The point this drafting reflects is that, under certain limited
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circumstances, failure to complete service in the conventional sense should add up to completion
of service in a concededly novel, but I think not unreasonable, sense. This approach is of course
quite radical, because we know of no situation where service has been sustained in the face of
uncontrovertible documentation that it in fact failed, something that doesn't happen even with
the most hopeless effort to serve by publication or posting. In fact, at first glance it looks like
something a drafting deconstructionist, if such a thing were not a contradiction in terms, might
come up with. If Oregon lacks a state motto, perhaps it would become as a result of this
amendment: "Nice try, so have a cigar (as long as you don't smoke it in this state)"!
In all seriousness, however, I think that the substantial protection of insurance carriers,
and therefore derivatively of their insured defendants, plus the legal obligation of motor vehicle
defendants to monitor certain addresses following an accident, should satisfy due process
concerns. Any due process concerns that might persist would, of course, be more acute with
respect to "non-resident, as opposed to resident, motorists.
I wonder whether the rather laborious provisions about proof of service might more
logically be moved to 7 F. That is certainly debatable.} }

4. D(4)(a)(ii) to be amended as follows:
D(4)(a)(ii) +he. When service is made pursuant to subparagraph

(j)

of this paragraph

lUll. fee paid by the- plaintiff to the Department of Transportation to obtain address
information concerning defendant or the identity and registered address of defendant's
liability insurer to complete such service shall be taxed as part of the costs if plaintiff prevails
in the action. The DeflaRmeat of Traasflortatioa shall keefl a resord of all sush SUHlmoases
whish shall show the day of sePfise.

{{Comment: Perhaps some requirement that the DOT keep a record of these
transactions should be retained, although I don't see what purpose it would serve. The last
sentence of the present provision, omitted in this draft, helps perpetuate the apparently
widespread misapprehension that delivery of a summons and complaint to the DOT somehow
constitutes "service" on the defendant, and that the date this happens is for some reason
significant. Whatever else is done, I assume all would agree that there should be no reference to
the specific amount of any DOT fee. I also assume that, before anything like this amendment is
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submitted to the Council, it should be run by Judge Brewer's contact at the DOT to see if would
cause them any problems.
Relatedly, we should make sure that, through Rudy Lachenmeier or otherwise, timely
notice of this proposed amendment is afforded to whatever association represents liability
insurers in Oregon. The past practice of the Council has been to go out of its way to give early
notice to specially affected interest groups of any of its meetings where a proposed amendment
particularly likely to impact them will be debated. It seems to us a good idea that, if before this
and related amendments leave the committee, any possible opposition on the part of liability
insurers could be assuaged, or even better, their support enlisted. Unless this is done,
representatives of insurance companies might appear at the Council meetings when these
proposals are debated, take up an inordinate amount of time singing the Magna Carta, as has
happened in the past, and rattle the nerves of enough Council members to upset the entire
applecart.' Something like this happened a few years back, when the bankers association folks
took up so much time with their "testimony" at meetings where a proposal to repeal ORCP 32's
claim form/opt in provision was considered that Council members themselves had no time for
deliberative debate and discussion among themselves. Partly for that reason, a meritorious
amendment went down the tubes in what was not the Council's finest hour.
Rudy is obviously the key player here, in the sense both of giving the committee his own
best judgment on the merits, and then helping to allay any concerns on the part of insurers
provided he is genuinely convinced they are ill founded. Better the insurers be given an
opportunity to take their best shot at these proposals while still in committee, rather than at
Council meetings or, worse, in the '97 legislature.} }

5. No amendments to D(4)(b) are proposed, but it is proposed that D(4)(c) be deleted in
its entirety.

6. D(6)(c) to be amended as follows:
D(6)(c) Where Published. An order for publication shall direct publication to be made

in a newspaper of general circulation in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most likely to give notice to the
person to be served. Such publication shall be four times in successive calender weeks.lf.
information available to plaintiff indicates defendant is likely to be found at a specific

7

Memo to ORCP 7 Committee 5-1-96
location other than the county where the action is commenced, that information shall be
included in the affidavit required by paragraph (a) of this subsection. and the court may
on the basis thereof order publication in a comparable manner at such location in
addition to publication in said county.

{{Comment: See comment following Huffman v. Leon de Mendoza, 135 Or App 680,
899 P2d 734 (1995), on p. 5 of Maury Holland's memo to the committee dated March 8, 1996.
In addition to whether the sentence proposed above to be added to D(6)(c) is as well drafted as
might be, some might question whether it is necessary, or even helpful. I think that, on balance,
it is moderately helpful and worth the added verbiage. The present provision is so emphatic
about where publication must be ordered that some trial judges might doubt whether they have
discretionary authority to order additional publication elsewhere, regardless of how clear it might
be that local publication will likely be futile. An additional question for the committee is whether
the authority to order additional publication should be mandatory given the predicate information
in the affidavit, or merely discretionary. If the committee concludes that an appellate court
would be likely to reverse a trial judge's denial of a motion to set aside service because additional
publication was not ordered, then I assume the authority should be mandatory. Nothing hard
about changing "may" to "shall." An admitted downside of adding the sentence proposed is, of
course, in very rare cases to add an additional ground for setting aside service by publication, and
any resulting default, namely, that plaintiff had information that defendant was likely to be found
at some location other than where the action is commenced, but failed to include it in his or her
affidavit. The committee must decide whether that would be a good or bad thing.} }

7. 7 D(7) to be amended as follows:
:[;)f7t D(6)(g) Defendant Who Cannot Be Served. A defendant cannot within the

meaning of this subsection be served with summons by any method specified in subsection
D(3) of this rule if the plaintiff attempted service of summons by all of the methods specified in
subsection D(3) appropriate for service upon such defendant. and was unable to complete
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service, or if the plaintiff kaew that shows by affidavit as required by paragraph D(6)(a) the
basis for concluding that service by such methods could not be accomplished.
{{Comment: The purpose of this proposed amendment is to try to make more clear
than the present language arguably does that the special, rather arduous showing by affidavit
required to support a motion for court-ordered service applies only to court-ordered service
pursuant to subsection D(6), and not to service in motor vehicle cases pursuant to D(4)(a)(i) as
proposed to be revised. D(4)(a)(i) service under that provision would have its own prerequisite
in the form of at least one prior effort to make service according to the appropriate conventional
method provided by D(3).
The attempted clarification is sought by renumbering this provision to make clearer that it
applies only within the context of D(6), and also by adding some explicit new language. Also,
under the existing language, it is not clear what is meant by "the plaintiff knew that service by
such methods could not be accomplished." Unless the plaintiff could aver in the supporting
affidavit that all methods available under D(3) had been unsuccessfully attempted, it would
certainly not be sufficient for plaintiff simply to aver in his affidavit that he had some subjective
belief that none of those methods would work even though not attempted. The new proposed
language would make clear that, if a plaintiff wished to rely upon the futility of even attempting
methods of service'provided under D(3), he would have to state some objective, factual basis for
believing they would be futile.} }

8. 7 G to be amended as follows:
G. Disregard of Error; Actual Notice. Failure to comply with provisions of this rule
relating to the form of summons, issuance of summons, and the person who may serve summons
shall not affect the validity of service of summons or the existence ofjurisdiction over the person,
if the court determines that the defendant received actual notice of the substance and pendency of
the action. The court may allow amendment to a summons, or affidavit or certificate of service of
summons, and shall disregard any error in the content of Of servciee of summons that does not
materially prejudice the substantive rights of the party aginst whom summons was issued.
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{{Comment: There has been enough discussion of this issue within the committee that
only limited comment is needed. The nub of the point is that if the method of serving the
summons comports with the "reasonably calculated" standard of D(1) and Mullane, there will
have been no error in the service of summons that needs to be disregarded. If, on the other hand,
the method of service has not comported with the Mullane standard, then the error may not be
disregarded even if no substantive right of defendant has been materially prejudiced. That is
because fourteenth amendment due process, as famously articulated in Mullane, gives state court
defendants a federal constitutional procedural right to insist upon service meeting the reasonably
calculated standard, wholly apart from whether defendant received actual notice or whether any
substantive right of defendant was prejudiced.
Nothing about service of process seems to be more widely misunderstood by lawyers
and, occasionally, even by judges. One reason for this misunderstanding is that 7 G is backwardlooking, and requires courts to disregard certain errors related to summonses that, in retrospect,
are seen not to have materially prejudiced defendant. The Mullane standard, however, is forward
looking and is not focused on what actually occurred in a given case. It demands that summons
be served by a method that, prospectively and in general, not in light of actual facts as they
subsquently may occur, gives the best assurance of achieving actual notice under the
circumstances as viewed from the outset of a case.
One additional reason the Mullane doctrine gives first-year law students fits is that it
represents an odd departure from normal requirements of standing to raise constitutional
challenges. A defendant served by some method not meeting the Mullane standard would not
seem to have standing to invoke that standard when he got the very thing the doctrine is intended
to assure, namely, actual notice. The point of allowing defendants who received actual notice to
challenge service on the ground that the method used did not carry adequate assurance that the
would get actual notice is that they are the only persons who could ever assert the Mullane right,
even if that assertion occurs after their property has been sold in execution of judgment, as
happened in Pennoyer v. Neff. The people genuinely victimized by failure to comply with
Mullane in the sense of never getting actual notice will, by definition, never know their rights
were violated, or if they do ultimately get actual notice some way or another, wil1 not bother
coming into court to set aside service, vacate the default, and get their property back. Hence
third-party standing is granted to those who do get actual notice, but not in a manner comporting
with Mullane. Much the same reason accounts for third-party standing in first amendment
overbreadth cases, but that seems to be more easily understood.
Query: The language in the first sentence of 7 G: "if the court determines that the
defendant received actual notice of the substance and pendency of the action. .. ." possibly
raises a question as to when this actual notice must have occurred, specifically whether it must
have occurred before the expiration of the pertinent limitations period, before the expiration of
the additional 60 days allowed by ORS 12.010, or something else. I wonder whether actual
notice after the running of limitations, or perhaps after the additional 60 days, is timely enough.
10

Memo to ORCP 7 Committee 5-1-96

Perhaps this issue is illusory, but it might warrant a bit of discussion by the committee.} }

9. I have not acted on Bruce Hamlin's suggestion that 7 H might be amended to take
account of fax or other new technologies. "Telegraphic transmission" does have a certain high
button shoes aura about it. Perhaps the committee should discuss what, if anything, might be
done. Maybe the time has come to go a bit beyond what Bruce had in mind and work up some
amending language that would authorize service of summonses and complaints by fax and the
like. Cf., ORCP 9 F. That might require taking a close look at what some other jurisdictions have
done.
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Proposed Amendments without Comments
1. We propose that D(2)(d) to be amended as follows:

D(2)(d) Service by Mail. gerviee by mail, w When required or allowed by this rule and'
except as otherwise provided in subparagraph (4)(a)(i) of this section. service by mail shall
be made by mailing a true copy of the summons and a trHe espy sf the complaint to thedefendant by certified or registered mail, return receipt requested- and. Il{or the purpose of
computing any period of time prescribed or allowed by these rules, serviee by mail shall be
complete three da;'s after slleh mailiag if the address ts whieh it was mailed is within this state
and seYen da;'s after mailing if the address ts whieh it is mailed is slltside this state. on the date

i

on which defendant signs the receipt therefor.

'.

2. D(3)(a)(i) to be amended as follows:
D(3)(a)(i) Generally. Upon an individual defendant, by personal service upon such
defendant or an agent authorized by appointment or law to receive service of summons or, if
defendant personally cannot be found at defendant's dwelling house or usual place of abode, then
by substituted service or by office service upon such defendant or an agent authorized by
appointment or law to receive service of summons. Service may also be made upon an
individual defendant to which neither subparagraph lii) nor (iii) of this paragraph applies
by mailing made in accordance with paragraph (2)(d) ofthis section.

u·· ."
..

"
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3. Present D(4)(a)(i) to be deleted in its entirety and replaced by the following:
D(4)(a)(i) In any action arising out of any accident. collision. or liability in which
a motor vehicle may be involved while being operated upon the roads. highways and street
of this state. if plaintiff first seeks at least once to make service on defendant by a method
appropriate nnder subsection D(3) of this section and such service. as evidenced by the
return thereof. cannot be completed, plaintiff may then attempt to make service
on said defendant by mailing a true copy of the summons and the complaint by certified
or registered mail. return receipt requested (deliverv restricted to defendant). as follows:
(A) to defendant at his or her residence address as provided by said defendant at the scene
of the accident: (B) to defendant at any current residence address shown for said
defendant in any records of the

D~partment of

information is available to plaintiff:

Transportation information from which

(C) to defendant at any other address where

plaintiff has reason to believe said defendant might be found and: (0) by certified or
registered mail. return receipt requested. to any liability insnrer of defendant if its
identity is known to plaintiff or can be ascertained from information available to plaintiff
from records of the Department of Transportation. at said insurer's registered address as
shown in said records or those of the Commissioner of Insurance. Service by mailing
pursuant to this subparagraph shall be complete on the earliest date on which defendant
signs the return receipt for any mailing made pursuant to (A). (B) or (C) above or. if all of
such mailings are returned to plaintiff as undeliverable. and provided either that receipt
<Ii

.

~'
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of the mailing made pursuant to CD) above is evidenced by a duly signed receipt therefor
or plaintiff certifies lack of knowledge of the identity of defendant's insurer and inability
to ascertain the same from information avaIlable to plaintiff from records of the
Department of Transportation. three days after the latest of such mailings if to an
address within this state or seven days after the latest of such mailings if to an address
outside this state. When service is made pursuant to this subparagraph. proof of service
shall include a return of service showing that service was first at least once
unsuccessfully attempted in accordance with a method appropriate under subsection D(3)
of this section; receipt for the mailing made pursuant to CD) above signed by an agent of
defendant's insurer duly authorized to accept service on its behalf. or certification by
,

plaintiff of lack of knowledge of the identify of defendant's liability insurer and inability
to ascertain the same from information available to plaintiff from records of the
Department of Transportation. and; either a receipt signed by defendant acknowledging
receipt of at least one of the mailings made pursuant to (A). (8) and (C) above. or true
copies of the front of the envelope in which each such mailing was made showing its
return as undeliverable. If the mailing otherwise required by (C) above is omitted
because plaintiff lacks reason to believe defendant is likely to be found at any address
other than those specified in (A) and (8) above. the proof of service shall so certilY.
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4. D(4)(a)(ii) to be amended as follows:
D(4)(a)(ii):+he-When service is made pursuant to subparagraph (i) of this paragraph
any fee paid by the- plaintiff to the Department of Transportation to obtain address
information concerning defendant or the identity and registered address of defendant's
liability insurer to complete such service shall be taxed as part of the costs if plaintiff prevails
in the action. The Deflartmellt af TrallSflartatiall shall befl a reeard af all slIeh SlImmallses
whieh shall shaw the day sf s8Piiee.

5. No amendments are proposed to D(4)(b). It is proposed that, if the suggested
amendments to D(4)(a)(i) are adopted as drafted or in substance, D(4)(c) in its entirety be
deleted.

6. D(6)(c) to be amended as follows:
D(6)(c) Where Published. An order for publication shall direct publication to be made
in a newspaper of general circulation in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most likely to give notice to the
person to be served. Such publication shall be four times in successive calender weeks. If.
information available to plaintiff indicates defendant is likely to be found at a specific
location other than the county where the action is commenced. that information shall be
included in the affidavit required by paragraph (a) of this subsection. and the court may
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on the basis thereof order publication in a comparable manner at such location in
addition to publication in said counly.

7. 7 D(7) to be amended as follows:

IJfA- D(6)(g) Defendant Who Cannot Be Served.

A defendant cannot within the

meaning of this subsection be served with summons by any method specified in subsection
D(3) of this rule if the plaintiff attempted service of sununons by all of the methods specified in
subsection D(3) appropriate for service upon such defendant. and was unable to complete
service, or ifthe plaintiff !mew that shows by affidavit as required by paragraph D(6)(a) the
basis for concluding that service by such methods could not be accomplished.

8. 7 G to be amended as follows:
G. Disregard of Error; Actual Notice. Failure to comply with provisions of this rule
relating to the form of summons, issuance of summons, and the person who may serve sununons
shall not affect the validity of service of sununons or the existence ofjurisdiction over the person,
if the court determines that the defendant received actual notice of the substance and pendency of
the action. The court may allow amendment to a summons, or affidavit or certificate of service of
summons, and shall disregard any error in the content of or servise of summons that does not
materially prejudice the substantive rights of the party aginst whom summons was issued.
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BY FAX
To:

Judge David Brewer
Mr.Karsten Rasmussen

Pm:

Maury Holland

(/?AX t/''rltf-7'f3z)
(r/fX .3..;.-1- 60 5 i:t)

Here is a redraft of ORCP 7 provlslons in light of our
discussion Wednesday. Please check to see that my redrafting
accurately reflects everything that had been agreed to by the end
of that discussion. To save time;· please call me (346-3834)
either to confirm that you find the redrafting accurate, or
alternatively, that you believe I've gotten something wrong. NOTE
THAT I'VE TAKEN THE LIBERTY OF MAKING A FEW STYLISTIC
CHANGES TO KARSTEN'S DRAFTING THAT WERE NOT AGREED UPON AT
OUR WEDNESDAY MEETING. THE MOST IMPORTANT OF THESE IS
CHANGING THE CAPITAL LETTERS ENCLOSED IN PARENTHESES IN
THE BODY OF D(4)(A)(I) TO ENCLOSED NUMBERALS, TO CONFORM
TO USAGE ELSEWHERE THROUGHOUT THE ORCP.
SEE, E.G. ORCP 21
A, 37 B, ET AL.
Since I'm seldom in my office during the summer, you'll
probably get my answering machine, which will work fine if all you
want to say is "o.k." If you see problems, however, just ask me to
return your call, which I'll do promptly. After hearing from both
of you, I'll quickly fax the redraft to other subcommittee members
so that all of them will have adequate time to prepare carefully
for the May 30 telecon, the availability for which of all those
concerned Gilma has already confirmed. My own plan is to come
over to Dave's chambers for the telecomj I thought I understood
Karsten to say he might do the same, but naturally that is
entirely up to him.

May 20, 1996

TO:

Judge David Brewer (FAX 984-7437)
Mr. Karsten Rasmussen (FAX 344-5059)

FROM:

Maury Holland

In my haste to get it to you before the weekend, the ORCP 7
draft sent to you Friday had some typos and other errors, for
which I apologize. Please substitute the enclosed version.

Enc.

Proposed Amendments to ORCP 7:
D(2)(d) Service by Mail.

When reguired or allowed by

this rule or by statute, Sservice by mailywnen required or
ad±ewed-By~his

summons and a

rli±e, shall be made by mailing a true copy of the

true~py

of the complaint to the defendant by

certified or registered mail, return receipt requested. For the
purpose of computing any period of time prescribed or allowed by
these rules, service by mail shall be complete three days after
such mailing if the to an address ts-which

it-i£-~& within

this state and seven days after such mailing if the to an address
tG-w£±Gh-i~--i6-ffi~l~d-i&outside

this

state~,

but in no event

later than the date defendant signs a receipt therefor.

D(3)(a)(i) Generally.

Upon an individual defendant, by

personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant ora& agent authorized by appointment
to reoeive

ser~ummen&.

or~w

Service may also be made upon

an individual defendant to which neither subparagraph (ii)
nor (iii) of this paragraph applies by mailing made in
accordance with paragraph (2)(d) of this section provided
such defendant signs a receipt therefor,

in which case

service shall be complete on the date of such signing.
-1-

D(4)(a)(i) In any action arising out of any accident,
collision or liability in \1hich a motor vehicle may be iWJolve4
while being operated involving a motor vehicle being operated
upon the roads, highways anG or streets of this state, any
~ant ~1ho

operated such motor vehicle, or caused suoh motor

vehicle to be operated on the defendant's behalf who oannot be
served with summons by any method speoified in subseotion D(3) of
this rule, may be served with summons by leaving one copy of the
summons and oomplaint with a fee of $12.50

~1ith

the Department of

Transportation or at any office the depaF&ment authorizes
aocept summons or by mailing-such summons and complaint
o£-$12.50 to the Department of Transportation by

t~

~1ith

a fee

registere~

oertified mail, return receipt requested. The plaintiff

shal~

Gause to be mailed by registered or certified mail, return reoeipt
r~quested,

a true copy of the summons and oomplaint to the

deBendant at the address given by the defendant at the time of the
aocident or oollision that

i&-t~e

the most recent address as

sho~m

~~ansportation's

subjeot of the aotion, and at

by the Department of

driver records, and at any other address of the

defendant knmTll to the plaintiff, whioh might result in aotual
notice to the defendant. For purposes of computing any peried of
time prescribed or allo\1ed by these rules, service under this
paragraph shall be oomplete upon the date of the first mailing to
the defendant, if plaintiff first seeks at least once to

-2-

make service upon defendant by a method appropriate under
subsection D(3) of this section, and as evidenced by the
return thereof such service cannot cannot be completed,
service may then be made upon such defendant by the
following certified or registered mailings, return
receipts requested, to said defendant addressed to:

(1)

any residence address provided by defendant at the scene
of the accident:

(2) any current residence of defendant

shown in any records of the Department of Transportation
information from which is available to plaintiff, and;

(3)

any other address known to plaintiff where defendant might
be found.

Service by mailing pursuant to this

subparagraph shall be deemed complete as provided in
paraqraph D(2)(d) of this subsection.

When service is

made pursuant to this subparagraph, proof of service shall
include a return of service showing that service was first
once unsuccessfully attempted in accordance with a method
appropriate under subsection D(3) of this section,
together with either a receipt signed by defendant
acknowledging receipt of at least one of the mailings
required by (1),

(2) and (3) above or, if no such

acknowledgment is returned, a true copy of the front of
the envelope in which each of such required mailings was
sent showing its return as undeliverable.

-3-

If the mailing

otherwise required by (3) above is omitted because
plaintiff knows of no address other than those specified
in (1) and (2) above where defendant might be found,

the

proof of service shall so certify.

D(4)(a)(ii)

~

When service is made pursuant to

subparagraph (i) of this paragraph any fee paid by

~

plaintiff to the Department of Transportation to obtain address
information concerning defendant shall be taxed as part of the
costs if plaintiff prevails in the action.
~~~en-shall keep

shall

S~l-~-day

~he DepaFt~~~

a record of all sH£R-&UmmOR£e&-Which

of service.

{N.B: It is now recommended that D(4)(c) be retained
in its present form,

not deleted as suggested in the 5-1-

96 draft.}

D(6)(c) Where Published.

An order for publication shall

direct publication to be made in a newspaper of general
circulation in the county where the action is commenced or, if
there is no such newspaper, then in a newspaper to be designated
as most likely to give notice to the person to be served.

If

plaintiff has information that defendant is likely to be

-4-

found at a specific location other than the county where
the action is commenced,

such information shall be

included in the affidavit required by paragraph (a) of
this subsection,

in which event the court may also order

publication in a comparable manner at such location.

j:).f7+ D(6) (g) Defendant Who Cannot Be Served.

A defendant

cannot within the meaning of this subsection be served with
summons by any method specified in subsection D(3) of this rule if
~.

plaintiff attempted service of summons by all of the methods

specified in subsection D(3) appropriate for serv ice upon such
defendant and was unable to complete service.

G.

Disregard of Error; Actual Notice.

Failure to

comply with the provisions of this rule relating to the form of
summons, issuance of summons, ana or
summons shall not affect

~he

~e

a person who may serve

validity of service of summons or the

existence of jurisdiction over the person,if the court determines
that

~

defendant received actual notice of the substance and

pendency of the action.

The court may allow amendments to a

summons, or affidavit or certificate of service of summons, and
shall disregard any error in the content of e·E-&eFVioe of summons
that does not materially prejudice the substantive rights of the
party against whom summons was issued.
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BY

FAX

;.3
May~,

To:

Justice Robert Durham
Mr. Rudy Lachenmeier
Mr.. Dave Paradis

Fm:

Maury Holland

Re:

Suggested Amendments to ORCP 7

1996

.f-I

!?Ii A
11· ~

On May 15 Dave Brewer, Karsten Rasmussen and I met at the law school to
work over the draft of proposed amendments to ORCP 7 earlier distributed to
you, dated May 1, 1996.
By the end of that session several significant
revisions of the May 1 draft were unanimously agreed upon among us.
What follows is a draft of proposed ORCP 7 amendments, as revised in
light of our May 15 meeting, for you to study in preparation for the
subcommittee's telecon beginning at 8:30 a.m.on May 30.
Language proposed to
be added is shown in bold underlined; language proposed to be deleted in
strikeover.
Proposed changes in language are keyed to the present text of
ORCP 7, not to the May 1 draft.
Only those provisions of ORCP 7 wherein
changes are proposed are shown.
If agreement among all subcommittee members can be reached by the
conclusion of the May 30 telecon , Dave Brewer would like the subcommittee's
report and recommended amendments included on the agenda of the June 8 Council
meeting t so that its discussion and debate on them could at least get
underway.
The amount of meeting time the Council will take for debate and
discussion is impossible to predict; it could range from as little as a few
minutes, with a vote tentatively to adopt proposed amendments occurring
virtually by acclamation, to many hours of arduous toing and froing. I was
somewhat surprised by John Hart's comment at the May 11 Council meeting that
procedures relating to service of summons appear to him more clearly and
widely understood now than at any time in his experience. If John's view is
widely shared among other members, we can be prepared for some possible
skepticism, even some heavy going.
However that turns out, lIm sure Dave would agree that no subcommittee
member should, during the May 30 telecon, stifle any reservations or
disagreements with this draft merely in the interest of moving the process
along, desirable as that is. While it is important that all subcommittee
members be of essentially one mind by the time the proposed amendments hit the
Council, that can only be solidly achieved if everyone, during the course of
the telecon, candidly states any doubts or suggested improvements he may have,
so that doubts are genuinely resolved and any suggestions given due
consideration. The quality of participation in the May 30 telecon might turn
out to be the most important single factor determining the final success of
this project.
cc: Judge Dave Brewer
Mr. Karsten Rasmussen
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Proposed Amendments to ORCP 7:
D(2) (d)
this

rule

Service by "Mail.
or

by

statute,

When

required

or

allowed

by

Sservice by mail,vmen reqHired or

allmlOd by this rHle, shall be made by mailing a true copy of the
summons and a

true oopy of the complaint to -the- defendant by

certified or registered mail, return receipt requested. For the
purpose of computing any period of time prescribed or allowed by
these rules,

service by mail shall be complete three days after

such mailing if -the- to an address to ,;hieh it is mailed is within
this state and seven days after such mailing if -the- to an address
to which it is mailod is outside this s t at.e-s-,
later

than the

D(3) (a) (i)

date defendant

Generally.

signs

a

but

receipt

Upon an individual

in no

event

therefor.

defendant,

by

personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode,

then by substituted service or by office service

upon such defendant or a& agent aHthorised by appointment or law
to receive service of Sllilll!\ons. Service
an
nor

individual
(iii)

of

defendant
this

service

signs

paragraph

a

also

to which neither

accordance with paragraph
such defendant

may

applies

(2) Cd)

receipt

of

by

this

therefor,

shall be complete on the date of
-1-

be

made

upon

subparagraph

(iP

mailing

made

section provided

in which case
such signing.

in

D(4) (a) (i)

In

any

action

arising

out

of

any

accident,

collision or liability in ',Ihich a motor vohicle may be iw.'olved

'.mile being operated involving a
upon

the

defendant

roads,

,mo

highways

ana.

motor vehicle being operated

streets

or

operated such motor vehiele,

of

this

state,

an:r

or caused such motor

vehicle to be operated on the defendant's behalf >Jho eannot be
served _lith summons by any method specified in subsection D (d) of
this rule, may be served ,>'ith summons b:Y leaving one eopy of the
SllillHlons and complaint ,lith a fee of $12, §Q with the Department of
Transportation er at any office the department authorises

to

aceept summons or b:Y mailing such summons and eomplaint \Jith a fee
of $12.§Q to the Department of Transportation by registered or
eertified mail,

roturn receipt

re~uested.

The plaintiff shall

eause to be mailed b:Y registered or eertified mail, return reeeipt
re~uested,

a

true

eopy of

the

su_ons

and eomplaint

to

the

defendant at the address given by the defendant at the time of the
aeeident or eollision that is the subject of the action, and at
the

most

reeent

address

as

sho_ln

by

the

Department

of

Transportation's driver records, and at any other address of the
defendant

l'ffiO\JR

to the plaintiff, _Jhieh might result in aetual

notiee to the defendant. For purposes of eomputing any period of
time preseribed or allo\led b:Y these rules,

se~Tiee

under this

paragraph shall be eomplete upon the date of the first mailing to
the defendant, if plaintiff first

-2-

seeks at

least once to

make

service

subsection
return
may

upon

D (3)

of

thereof

then

be

defendant
this

such

made

service

upon

registered

requested,

to

said

the

accident:

defendant

shown

Transportation
plaintiff,
to

plaintiff

by

(3)

result

prescribed

or

mailing

to

the

be

by

address

to:

at

the
is
of

any

(1)

the

scene

of

address

of

Department

of

available

to

defendant

actual

known

notice

to

computing any period of time

these

complete

in

service

receipts

of

other

the

return

defendant

which

by

following

addressed

from

under

the

records

For the purpose of

shall

by

any

defendant.

paragraph

completed,

residence

might

allowed

be

current

any

which

evidenced

as

any

information

and:

and

mailings,

provided

in

appropriate

defendant

defendant

(2)

method

cannot

such

or

address

a

section,

certified

residence

by

rules,

upon

the

service
date

of

under
the

this
first

defendant.

{N.B: There remains an important issue regarding D(4) (a) (i)
as above proposed to be amended which the Brewer-RaSmussen-Holland
working group has been unable to resolve, and thus refers to the
full subcommmittee. As drafted above, proof of service pursuant
to D(4) (a) (i) could be made by return of conventional service
under D (3) showing that service to have been unsuccessful,
together with a return receipt to at least one of the three
mailing signed by defendant. This much would not seem to require
any special, explicit provision.
However, the working group
believes there should be an alternative method of completing
effective service even when defendant has receipted for none of
the three mailings.
The alternative method would consist of
something like true copies of the front of the envelopes in which
each of the required mailings were made noting their return to

-3-

sender as undeliverable. The precise issue the working group has
not been quite able to resolve is, assuming the full subcommittee
were to agree with this concept, whether specific language is
needed to implement it, if so what language, and where it should
appear. )

is
subparagraph

Ii)

of

this

paragraph

made

pursuant

fee

any

plaintiff to the Department of Transportation to

paid by

obtain

to
t;.&e.

address

information concerning defendant shall be taxed as part of the

costs if plaintiff prevails in the action.

The De,@artment of

'±'rans,@ortation shall keO'@ a reeard of all sueh SUHlffianses ,{hieh
shall sha>1 the day af sendee.

{N.B: It is now recommended that D(4) (c) be retained in its
present form, not deleted as suggested in the 5-1-96 draft.}

D(6) (c)
direct

Where Published.

publication

to

be

An order for publication shall

made

in

a

newspaper

of

general

circulation in the county where the action is commenced or,

if

there is no such newspaper, then in a newspaper to be designated
as most likely to give notice to the person to be served.
plaintiff has
found
the

at

a

action

information that defendant

specific
is

location

commenced.

such

-4-

other

is

than

Xf

likely to be

the

county

information shall be

where

included
this

in

the

subsection,

publication

±l+++-

in

a

D(6) (g)

affidavit
in

which

required
event

the

comparable manner at

by

paraqraph

court
such

may

also

of

order

location.

A defendant

Defendant Who Cannot Be Served.

cannot within the meaning of this

(a)

subsection be served with

summons by any method specified in subsection D(3) of this rule if
~

plaintiff attempted service of summons by all of the methods

specified in subsection D(3) appropriate

for

service

upon

such

defendant and was unable to complete service.

G.

Disregard

of

Error;

Actual

Notice.

Failure

to

comply with the provisions of this rule relating to the form of
summons, issuance of summons, aJa€l.

Q.l;.

the-!! person who may serve

summons shall not affect the- validity of service of summons or the
existence of jurisdiction over the personrif the court determines
that

~

defendant received actual notice of the substance and

pendency of the action.
summons,

The court may allow amendments to a

or affidavit or certificate of service of summons, and

shall disregard any error in the content of or service of summons
that does not materially prejudice the substantive rights of the
party against whom summons was issued.
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UofO LAW SCHOOL

TO: Maury Holland and KarstenRasmussen
FROM: Dave Brewer
RE: ORCP 7 Amendments

Dear Karsten and Maury:

I've reviewedwhat I understand to be the latest draft ofproposed ORCP 7 amendments, and have
severalcommentsand questions:
. D.(2)(d)1) At line 3, I'd suggestchanging" ... by mailing a true copy ..." , to" ... by mailing true
. ..."
copies

2) I wonder whether D (2) (d) is the subsection to which to add the last new clause; i.e.,
"... on the date on whichDefendant signs the receipt therefor." D (2) (d) applies to mailings in
several different contexts, including for example D (2)(b), andD (6)(d).In those instances, one
can easilyenvision successful mailing for which the defendant has not signed any receipt. I doubt
that we want to constrict mailing under suchsubsections as this proposedchangemight do.
I'd suggest leaving D(2)(d) alone altogether, apart from the other minor changes proposed, and
covering the same objective through a change to D(3), discussed just below.
D (3) (a)(i) -

I like the idea suggested here,with the following trailerat the end:
" ... ofthe section(,) provided that the defendant signs the receipttherefor, in
which case service shall be complete on the date on which the defendant signs such receipt. "
This formulation seems simpler to me, and hopefully doesn'totherwise unnecessarily
restrict use ofmail service in non-MYA settings.
D (4) (a)(i)-

I have several comments here:
1) p. 4, line 2 - I questionthe desirability ofrestricting delivery to defendant.
2) p. 4, line 5 ~ the word "information" seems redundant.
3) p. 4, line 6, et seq. - I personally preferthe existing usage of an addressknown to
plaintiff. Otherwise, we invite further, perhaps inefficient inquiry intowhat objective, and/or
subjective "reasonto believe" mayhave existed.
4) It seems to me that insurers don'tneed to be served as though they were parties. They
aren't, and the existing formulation of the rule gives them a sufficient protection againstunnoticed
defaults. I question why we needto makeservice on a non-party a service requirement. It opens

14I001

To:

Committee to Review ORCP 7 (Judge Brewer, Chair; Justice
DUrham, and Messrs. Lachenmeier, Paradis and Rasmussen,
Members

Fro:

Maury Holland "l"~

Re:

Draft of Proposed ORCP 7 Amendments with Comments

iliA A

.d!t.

Enclosed is my memo with preliminarily suggested ORCP 7
amendments, together with separate sets of comments of Dave Brewer
and Karsten Rasmussen, the latter including some alternative
drafting! By not integrating those comments into my draft
amendments, I don't mean to imply that the latter have any special
standing at this point. It was merely that interpolating Dave's
and Karsten's comments would have made my draft almost impossibly
confusing to read.
Having by now presumably received the agenda of the May 11
meeting, you will see that a "status report" from this committee
is an agenda item.
I included a "clean" (Le., minus my own
lengthy and possibly distracting comments) version of my draft of
amendments, and am now forwarding copies of Dave's and Karsten's
comments for members to have prior to the meeting.
Dave cannot attend the May 11 meeting because of a
longstanding prior commitment. For that and other reasons, my
suggestion is that we not encourage extensive or detailed
discussion of my draft amendments or other ORCP 7 material at that
meeting. Otherwise, we could get ourselves, as well as the
Council, hopelessly bogged down. We should emphasize, I think,
that the materials distributed are only preliminary working papers
which will not as yet have been seriously considered, much less
approved, by a majority of committee members. The most we can
expect at the May 11 meeting are some early warning signals if
other Council members think we are barking up the wrong tree or,
preferably, no such warning signals because the other members'
initial reaction is that the committee is generally on the right
track.
In fact, my own preference would have been that the full
Council not hear or see anything until the committee has pretty
much concluded its own work. With that in mind, I earlier
recommended to Bill Gaylord that the May 11 meeting be cancelled.
After doing so, however, the ORCP 55 I issue, which you'll see on
the agenda, came in, and Bill rightly decided that the Council had
better get cracking. With the meeting on, Bill thought a status
report would be useful, but I believe he agrees it would be unwise
for the Council to get itself prematurely immersed in specifics of
drafting or the like.
.
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May 31, 1996

To:

Chair and Members, Council on Court Procedures
,

From: Maury Holland, Executive DirectorJl(.{
Re:

tr

Attachment B to 6-8-96 Agenda; Report of Subcommittee to
Review ORCP 7

Please attach the enclosed material as Attachment B to the
agenda for the June 8 '96 Council meeting.
This consists of the
complete text of ORCP 7 with several amendments now being
considered by the subcommittee. The amendments shown are not at
this point being formally recommended to the Council for tenative
adoption, as there remain some points of doubt or disagreement as
yet unresolved among subcommittee members.
Included in the
attached draft are some footnotes I've prepared highlighting those
points, as well as explaining some of the proposed changes. The
purpose of distributing this material now is so that the
subcommittee might get the benefit of any comments or suggestions
members care to make at the June 8 meeting. I realize this won't
be reaching you until a day or so before that meeting.
Language proposed to be added is shown in bold
language proposed to be deleted in strikeover.

underlined;

{P.S. to Chair and Members .of the ORCP 7 Subcommittee: I've tried
my best to pick up and incorporate all the stylistic changes
agreed upon in the course of the May 30 telecon.
Please let me
know if I've missed anything or gotten anything wrong in that
regard. }

1

Attachment B to June 8

'96 Agenda

2

3

DRAFT

4

5

RULE 7. SUMMONS

6

7

A.

Definitions.

For purposes of this rule,

"plaintiff"

8

shall

9

include any party upon whom service of summons is sought.

include any party issuing summons and "defendant"

shall
For

10

purposes of this rule, a "true copy" of a summons and complaint

11

means an exact and complete copy of the original summons and

12

complaint with a certificate upon the copy signed by an attorney

13

of record, or if there is no attorney, by a party, which indicates

14

that the copy is exact and complete.

15
16

B.

Issuance.

Any

time

after

the

action

is

commenced,

17

plaintiff or plaintiff' s

18

summonses as either may elect and deliver such summonses to a

19

person authorized to serve summons under section E of .t.h i.s rule.

20

A summons is issued when subscribed by plaintiff or a resident

21

attorney of this state. 1

attorney may issue as many original

22
23
24

C.

Contents;

Time

for

Response;

Notice

to

Party

Served.
1 The Council has tentatively adopted an amendment that would amend: "a resident
attorney of this state" to read: "an active member of the Oregon State Bar."

1

1

C (1) Contents.

2

The summons shall contain:

C(l) (a) Title.

The title of the cause, specifying the name

3

of the court in which the complaint is filed and the names of the

4

parties to the action.

5

C (l) (b)

Direction

to

Defendant.

A direction

to

the

6

defendant requiring defendant to appear and defend within the time

7

required by subsection (2) of this section and a notification to

8

defendant that in case of failure to do so,

9

apply to the court for the relief demanded in the complaint.

10

C(l) (c) Subscription;

the plaintiff will

Post Office Address.

A subscription

11

by the plaintiff or by a

12

active

13

the post office address at which papers in the action may be

14

served by mail.

member

of

the

resident attorney of

Oregon

State

this state

5llJ,

Bar, 2 with the addition of

15

16

C (2)

Time

for Response.

If the summons is served by any

17

manner other than pUblication,

18

defend within 30 days from the date of service.

19

served by publication pursuant to subsection D(6) of this rule,

20

the defendant shall appear and defend within 30 days from the date

21

stated in the summons.

22

the date of the first publication.

the defendant shall appear and
If the surrunons is

The date so stated in the surrunons shall be

23
24

C(3) Notice to Party Served.
2 This amendment is required for consistency with the identical amendment to ORCP 7 B.
I erred in not picking this up at the time. See note 1 above.

2

1

C(3) (a)

In General.

All summonses, other than a summons

2

referred to in paragraph

(b)

or

(c)

of this subsection,

shall

3

contain a notice printed in type size equal to at least8-point

4

type which may be substantially in the following form:

5

6

{Three forms of NOTICE TO DEFENDANT here omitted from this draft}

7

8

D.

9

D(l} Notice Required.

Manner of

Service.

Summons shall be served, either within

I

10

or without this state, in any manner reasonably calculated, under

11

all the circumstances, to apprise the defendant of the existence

12

and pendency of the action and to afford a reasonable opportunity

13

to appear and defend.

14

in this rule or by any other rule or statute on the defendant or

15

upon an agent authorized by appointment or law to accept service

16

of summons for the defendant.

17

restrictions and requirements of

18

methods:

19

of defendant authorized to receive process; substituted service by

20

leaving a copy of summons and complaint at a person's dwelling

21

house or usual place of abode;

22

person who is apparently in charge of an office;

23

or, service by publication.

Summons may be served in a manner specified

Service may be made, subject to the
this rule,

by the following

personal service of summons upon defendant or an agent

office service by leaving with a
service by mail;

24
25
26

D(2) Service Methods.
D(2) (a) Personal Service.

Personal service may be made by

3

1

delivery of a true copy of the summons and a true copy of the

2

complaint to the person to be served.

3

D(2) (b) Substituted Service.

Substituted service may be

4

made by delivering a true copy of the summons and complaint at the

5

dwelling house or usual place of abode of the person to be served,

6

to any person over 14 years of age residing in the dwelling house

7

or usual place of abode of the person to be served.

8

substituted service is used, the plaintiff, as soon as reasonably

9

possible, shall cause to be mailed a true copy of the summons and

10

complaint to the defendant at defendant's dwelling house or usual

11

place of abode, together with a statement of the date, time, and

12

place at which substituted service was made.

13

computing any period of time prescribed or allowed by these rules,

14

substituted service shall be complete upon such mailing.

15

D (2) (c)

Office Service.

If

Where

For the purpose of

the person to be served

16

maintains an office for the conduct of business, office service

17

may be made by leaving a true copy of the summons and complaint at

18

such office during normal working hours with the person who is

19

apparently

20

plaintiff,

21

mailed a true copy of the summons and complaint to the defendant

22

at the defendant's dwelling house or usual place of abode or

23

defendant's place of business or such other place under the

24

circumstances that is most reasonably calculated to apprise the

25

defendant of the existence and pendency of the action, together

26

with a statement of the date,

in

charge.

Where

office

service

as soon as reasonably possible,

time,

4

is

used,

the

shall cause to be

and place at which office

1

service was made.

2

prescribed or allowed by these rules,

3

complete upon such mailing.

4

For the purpose of computing any period of time

D (2) (d) Service by Mail.

office service shall be

When

required

or

a110wed

by

5

this

6

allo'ded by Ehis rule, shall be made by mailing a true copy of the

7

summons and a

8

certified or registered mail, return receipt

9

requ1ar

ru1e

or

first

by

statute,

£f!.ervice by mail i

\lheB req<lired or

Erue oopy of the complaint to the defendant by

c1ass mai1.

requested~,

and

by

For the purpose of computing any

10

period of time prescribed or allowed by these rules,

11

mail shall be complete three days after such mailing if

12

address EO whioh iE is mailed is within this state and seven days

13

after mailing if

14

outside this s t at.e-e-,

but

15

the

a

defendant

.j;he.

siqns

to an address
not

1:;0

1ater

receipt

for

,<,hioh iE

than

the

service by
.j;he.

to an

is mailed is

date

on

which

the mai1inq.

16
17

18
19

20

D (3)

Particular Defendants.

Service

may

be

made

upon

specified defendants as follows:
D(3)

(a) Individuals.

D(3)

(a) (i) Generally.

Upon an individual defendant,

21

by personal service upon such defendant or an agent authorized by

22

appointment or law to receive service of summons or, if defendant

23

personally cannot be found at defendant's dwelling house or usual

24

place of abode, then by substituted service or by office service

25

upon such defendant or

26

EO l?eoeive servioe of S\ffilHlOBS.

aB-

agent aUEhorized by appoiBEmeBE er la\l
Service may

5

a1so

be

made

upon

1

an

individual

2

nor

3

accordance

4

such

defendant

5

case

service

6

defendant

(iii)

7

defendant

of

this

with

paragraph

paragraph
signs

shall

signs

to which

a

a

be

neither

applies

(2) (d)

of

receipt

for

complete

on

receipt

for

subparagraph

(ii)

by

mailing

made

this

section

provided

the
the

mailing,
date

on

in

in

which

which

the

the mailing.

D(3) (a) (ii) Minors.

Upon a minor under the age of 14

8

years, by service in the manner specified in subparagraph (i) of

9

this paragraph'upon such minor, and also upon such minor's father,

10

mother,

11

there be none, then upon any person having the care or control of

12

the minor or with whom such minor resides,

13

such minor is employed,

14

pursuant to Rule 27 A(2) .

15

conservator of the minor's estate,

or guardian,

or,

if

or in whose service

or upon a guardian ad litem appointed

D(3) (a) (iii) Incapacitated Persons.

Upon a person

16

who is incapacitated or financially incapable, as defined by ORS

17

125.005, by service in the manner specified in subparagraph (i) of

18

this paragraph upon such person, and also upon the conservator of

19

such person's estate or guardian, or,

20

guardian ad litem appointed pursuant to Rule 27 B(2).

21

22
23

if there be none, upon a

D(3) (b) Corporations and Limited Partnerships.

Upon a

domestic or foreign corporation or limited partnership:
D(3) (b) (i)

Primary Service Method.

By personal

24

service or office

25

director, general partner, or managing agent of the corporation or

26

limited partnership, or by personal service upon any clerk on duty

service upon a

6

registered agent,

officer,

1

in the office of a registered agent.

2

D(3) (b) (ii) Alternatives.

If a registered agent,

3

officer, director, general partner, or managing agent cannot be

4

found in the county where the action is filed, the summons may be

5

served:

6

officer,

7

personal service on any clerk or agent of the corporation or

8

limited partnership who may be found in the county where the

9

action

by substituted service upon such registered agent,
director,

is

filed;

general partner,

or by mailing a

or managing agent;

copy of

the

or by

summons and

10

complaint to the office of the registered agent or to the last

11

registered office of the corporation or limited partnership, if

12

any,

13

Secretary of State or, if the corporation or limited partnership

14

is not authorized to transact business in this state at the time

15

of the transaction, event, or occurrence upon which the action is

16

based occurred, to the principal office or place of business of

17

the corporation or limited partnership, and in any case to any

18

address the use of which the plaintiff knows or, on the basis of

19

reasonable inquiry, has reason to believe is most likely to result

20

in actual notice.

as

shown by the records

21

D(3) (c) State.

on file

in

the office of

the

Upon the state, by personal service upon

22

the Attorney General or by leaving a copy of the summons and

23

complaint

24

assistant, or clerk.

25
26

at

the

Attorney General's

D(3) (d) Public Bodies.
city,

office

with

Upon any county,

a

deputy,

incorporated

school district, or other public corporation, commission,

7

1

board or agency, by personal service or office service upon an

2

officer, director, managing agent, or attorney thereof.

3

D (3) (e)

General

Partnerships.

Upon

any general

4

partnerships by personal service upon a partner or any agent

5

authorized by appointment or law to receive service of summons for

6

the partnership.

7

D(3) (f) Other Unincorporated Association Subject to Suit

8

Under a Common Name.

9

subject to suit under a common name by personal service upon an

10

officer, managing agent, or agent authorized by appointment or law

11

to receive service of summons for the unincorporated association.

12

Upon any other unincorporated association

D(3) (g) Vessel Owners and Charterers.

Upon any foreign

13

steamship owner or steamship charterer by personal service upon a

14

vessel master in such owner's or charterer's employment or any

15

agent authorized by such owner or charterer to provide services to

16

a vessel calling at a port in the State of Oregon,

17

the State of Washington on that portion of the Columbia River

18

forming a common boundary with Oregon.

or a port in

19

20
21
22

D(4) Particular Actions Involving Motor Vehicles.
D(4) (a) Actions Arising Out of Use of Roads, Highways,
and Streets; Service by Mail.

23

D(4) (a) (i) In any action arising out of any accident,

24

collision, or liability in which a motor vehicle may be involved

25

while being operated upon the roads, highways, aB4 or streets of

26

this state,

any EtefenEtant '"he eperateEt sueh :!Reter vehisle,

8

er

1

causea such meter vehicle te be eperatea en the aefenaant's behalf

2

'<lhe cannot be servea \lith su_ons by any methoa specifiea in

3

subsection D (a)

4

leavin§l one copy of the SUlflffions ana complaint 'fith a fee of S12. sO

5

,dth

6

aepartment authorizes to ascept summons or by mailin§l sush summons

7

ana

8

';Pransportation by re§listerea or certifiea mail,

9

requestea.

the

of this

Department

complaint

rule,

of

with

a

may be servea 'olith su_ons

';Pransportation

fee

of

S12. sO

or

at

to

any

the

office

Department

by

the

of

return receipt

';Phe plaintiff shall cause to be mailea by re§listerea

10

er certifiea mail,

11

SUlflffions ana complaint to the aefenaant at the aaaress §liven by the

12

aefenaant at the time of the acciaent or collision that is the

13

subj ect of the action, ana at the most rcccnt address as OhOl1ll

14

the Department of ';Pransportation' s

15

other address ef the defendant hnmm to the plaintiff, which mi§lht

16

result

17

computin§l any period of time preseribed or allo'vled by these rules i

18

service under this para§lraph shall be complete upon the date of

19

the first mailin§l to the aefendant.

20

least

21

authorized

22

evidenced

by

23

plaintiff

may

24

certified

25

requested.

26

residence

return receipt requestea,

in actual

once

notice

attempts
by

or
to

to

to

serve

subsection
its

return.

then

serve

registered
the

address

the

D(3)
did
the

provided

ariver records,

defendant.

if

the

the
of

this

not

by

9

plaintiff

defendant

by

defendant

first
a

the

to:
at

of

at

method
and.

service.

return

addressed
the

by

section

effect

b~'

and at any

For purposes

defendant

mailings.

defendant

a true copy of the

as
the

following
receipts
(1)

the

any
scene

1

of

2

defendant

3

Transportation,

4

defendant

known

5

mailings

required

6

actual

7

pursuant

to

8

proof

of

service

9

which

each

10

above

was

11

undeliverable

12

receipt.

13

prescribed

the

accident;
shown

(2)

in the

to

For
or

(3)

by

to

the

includes

the

a

mailings

showing
that

that
the

purpose

allowed

of

at

the

by

of

may

true

also

COPY

was

had

computing
rules,

any
3

(2)
to

not

if

the

and

signed

in
(3)

sender

period

service

in

service

envelope

(1),

returned

the

result

shown

the

of

making the

might

of

by

defendant

these

of

be

the

of

Sufficient

required
it

time

of

Department

address

which

(2)

address

the

other

defendant.

subparagraph

the

or

any

and

(1)

residence

records

the plaintiff

this

made

current

driver

and:

notice

of

any

as
its

of

time

under

this

3 This is one of the points about which there is some difference of opinion among
subcommittee members. I believe all members would favor adding "or by statute" following
"prescribed or allowed by these rules." but some are not sure that such an addition is within
the statutory authority of the Council to "promulgate rules governing pleading, practice and
procedure, ... which shall not abridge, enlarge or modify the substantive rights of any
Iitiganl." ORS 1.735(1). There are two or three appellate opinions, I believe all by the Court
of Appeals, interpreting this limitation, plus an Attorney General opinion. At least one Court of
Appeals opinion held that any provision in the ORCP prescribing the date of completion of
service does not necessarily establish the effective date of service for purposes of statutes of
limitation, ORS 12.020(2) in particular, reasoning that the latter is either a matter of
statutory interpretation or affects substantive rights, or both, and therefore in either event is
beyond the Council's statutory authority. I have been asked to prepare a brief memo
summarizing the pertinent authority on this point, and will have something to distribute at the
June 8 meeting. All subcommittee members of course understand that, if there is any
substantial doubt about whether the courts would give effect to "or by statute," it would be a
serious mistake to insert it because it might well trap or mislead lawyers Who read only the
rule and are not well versed in the surrounding case law. On the other hand, at least one or two
subcommittee members strongly feel that the existing language, "any period of time prescribed
or allowed by these rules," which recurs at several points in ORCP 7, tends to be misleading,
because some lawyers might assume that that effective date must also be the effective date for
limitations and perhaps other statutory purposes. These members believe that, provided the
courts would give it effect, the best way to remove this potential trap is for the Council to make
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1

subparagraph

2

any of

3

made.

shall be complete on the

the mailings

4

required by

~ ~

D(4) (a) (ii)

(1)

fee of

r

latest
and

(2)

~12.50

date

on which
above are

(3)

paid by the plaintiff

5

to

6

information

7

service

8

shall be taxed as part of the costs if plaintiff prevails in the

9

action.

10

11

the

Department

of

Transportation

concerning

pursuant

to

a

defendant

subparagraph

D(4)

to

obtain

in

order

(a) (i)

of

address
to

make

this

rule

The Department of '±'ransportation shall keep a reoord of

all sueh summonses uhioh shall sho·... the day of servioe.
D(4) (b) Notification of Change of Address.

Every motorist

12

or user of the roads, highways, aaEl- or streets of this state who,

13

while operating a motor vehicle upon the roads,

14

streets of this state, is involved in any accident, collision, or

15

liability, shall forthwith notify the Department of Transportation

16

of any change of such defendant's address occurring within three

17

years after such accident or collision.

18

D(4) (c) Default.
defendant

20

submits an affidavit showing:

21

. D(4) (c) (i)

or

No default shall be entered against any

19

served under

highways,

this

subsection unless

the plaintiff

that summons was served as provided in

explicit its intention that whatever dates are prescribed in ORCP 7 for completing service are
effective, not only for purposes "of these rules," but also for purposes of ORS 12.020 and
other statutory limitations provisions. There is no question but that ORCP amendments as
promulqated by the Council have as much force as statutory law as ORCP amendments enacted by
the legislature. The difference is that, in amending the ORCP or doing anything else, the
legislature is not limited to matters of "pleading, practice and procedure," whereas the Council
is. This is an issue that should take everyone back to what I'm sure was their fondly recalled
first day in Civil Procedure.

11

1

subparagraph D(4) (a) (i) of this rule and all mailings to defendant

2

required by subparagraph D(4) (a) (i) of this rule have been made;

3

and

4

D(4) (c) (ii)

either,

if the identity of defendant's

5

insurance carrier is known to the plaintiff or could be determined

6

from any records of·the Department of Transportation accessible to

7

plaintiff,

8

the application for default caused a

9

complaint to be mailed to such insurance carrier by registered or

10

certified mail, return receipt requested, or that the defendant's

11

insurance carrier is unknown;

12

that the plaintiff not less than ±4 30A days prior to
copy of

the summons and

and

D(4) (c) (iii) that service of summons could not be had

13

by any method speeifieEi authorized in subsection D (3)

14

rule.

of this

15
16

D (5)

Service in Foreign Country.

When service is

to be

17

effected upon a party in a foreign country, it is also sufficient

18

if service of summons is made in the manner prescribed by the law

19

of the foreign country for service in that country in its courts

4 If 7 D(4)(a)(i) is to be amended as shown above, this would allow for effective
service even when a defendant had not signed a receipt for any of the three required mailings.
Some subcommittee members believe that, particularly if this amendment is adopted, insurance
carriers need greater protection than is afforded by the present 14-day notice prior to taking a
"default. 30 days seems sensible to those members. On the other hand, other subcommittee
members would prefer incorporating some sort of notice-to-insurers requirement into
D(4)(a)(i) itself, as proposed to be amended, so that insurers would get notice at about the
same time as insured are served. The difficulty is how to incorporate a notice-to-insurers
provision into D(4)(a)(i), as proposed to be amended, without making an already complex
provision even more so, and without raising questions about whether the insurer's receipt of
notice would be essential to complete service on the insured.
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1

of general jurisdiction, or as directed by the foreign authority

2

in response to letters rogatory, or as directed by order of the

3

court.

4

calculated to give actual notice.

However,

in all cases such service shall be reasonably

5

6

D(6) Court Order for Service;

7

Service by Publication.

D(6) (a) Court Order for Service by Other Method.

On motion

8

upon a showing by affidavit that service cannot be made by any

9

method otherwise

specified

in these

rules

or

other

rule

or

10

statute,

11

method or combination of methods which under the circumstances is

12

most

13

existence and pendency of the action,

14

to:

15

specified post

16

requested,

17

locations.

18

publication, the court may order a time for response.

19

D(6) (b) Contents of Published Summons.

the court, at its discretion, may order service by any

reasonably

calculated

publication of summons;
office

to

apprise

service

address

is

defendant

of

the

including but not limited

mailing without publication to a
of

defendant,

deliver to addressee only;
If

the

return

receipt

or posting at specified

ordered by any manner other

than

In addition to the

20

contents of a summons as described in section C of this rule, a

21

published summons shall also contain a summary statement of the

22

object of the complaint and the demand for relief, and the notice

23

required in subsection C(3) shall state: "The 'motion' or 'answer'

24

(or 'reply') must be given to the court clerk or administrator

25

within 30 days of the date of first publication specified herein

26

along with the required filing fee."

13

The published summons shall

1

also contain the date of the first publication of the summons.
D(6) (c) Where Published.

2

An order

for publication shall

3

direct

4

circulation in the county where the action is commenced or, if

5

there is no such newspaper, then in a newspaper to be designated

6

as most likely to give notice to the person to be served.

7

publication shall be four times in successive calendar weeks.

8

the

9

county

publication

plaintiff

to

knows

of

made

a

in

the

action

is

result

in

actual

notice

might

11

plaintiff

shall

12

paragraph

DC6} Ca}

of

13

order

pUblication

in

14

in

15

where

addition
the

to,

so

or

action

D(6) (d)

state

in

newspaper

to

the

lieu

of,

Such

and

required

the

at

publication

court

such
in

If
the

publication

defendant,

affidavit

manner

general

other

where

the

subsection,

comparable

of

location

commenced

in

this
a

a

specific

where

10

16

be

the
by
may

location

the

county

is commenced.

Mailing Summons and Complaint.

If service by

17

publication is ordered and defendant's post office address is

18

known

19

plaintiff shall mail a copy of the summons and complaint to the

20

defendant

21

reguested,

22

defendant is not known or cannot be ascertained upon diligent

23

inquiry, a copy of the summons and complaint shall be mailed to

or can with reasonable diligence

by

certified

and

by

or

registered

first-class

mail. 5

be

mail,

ascertained,

return

receipt

When the address of any

5 This added language might be redundant in light of D(2)(d). On the other hand,
omitting it might raise questions whether the greater specificity of D(6)(d) overrides the
generality of D(2)(d).

14

the

1

the defendant at defendant· s last known address.

2

does not. know and cannot ascertain,

3

present or last known address of the defendant, mailing a copy of

4

the summons and complaint is not required.

5

If plaintiff

upon diligent inquiry,

D(6) (e) Unknown Heirs or Persons.

the

If service cannot be made

6

by another method described in this section because defendants are

7

unknown heirs or persons as described in sections I and J of Rule

8

20, the action shall proceed against the unknown heirs or persons

9

in

the

same

manner

as

against

named

defendants

served

by

10

publication and with like effect;

11

persons who have or claim any right, estate, lien, or interest in

12

the property in controversy, at the time of the commencement of

13

the

14

concluded by the judgment in the action, if the same is in favor

15

of the plaintiff,

16

against such defendants by name.

17

action,

D(6) (f)
whom

arid

and any such unknown heirs or

served by publication,

shall

be

bound and

as effectively as if the action was brought

Defending Before or After Judgment.
publication

is

ordered

or

such

A defendant

18

against

defendant's

19

representatives, on application and sufficient cause shown, at any

20

time before judgment, shall be allowed to defend the action.

21

defendant against whom publication is ordered or such defendant's

22

representatives may, upon good cause shown and upon such terms as

23

may be proper, be allowed to defend after judgment and within one

24

year after entry of judgment.

25

the judgment or any part thereof has been collected or otherwise

26

enforced, restitution may be ordered by the court, but the title

A

If the defense is successful, and

15

1

to property sold upon execution issued on such judgment,

2

purchaser in good faith, shall not be affected thereby.

3

D(7)

Defendant "IRo Gannot Be Served.

4

Who Cannot Be Served.

5

of

6

otherwise specified in subsection D (3)

7

other

8

summons

9

authorized for

this

subsection

rule or

by

&f.

(g)

Defendant

A defendant cannot within the meaning
be

statute

all

D(6)

to a

the

served

if

with

summons

by

any

method

of this these rules

or

the plaintiff attempted service of

methods

specified

in

subsection D(3)

service upon such defendant and was unable to

10

complete service, or if the plaintiff knew that service by such

11

methods could not be accomplished.

12

13

E.

By

Whom

Served;

A summons may be

Compensation.

14

served by any competent person 18 years of age or older who is a

15

resident of the state where service is made or of this state and

16

is not a

17

180.260, an officer, director, or employee of, nor attorney for,

18

any party, corporate or otherwise.

19

sheriff's deputy in this state who serves a

20

prescribed by statute or rule.

21

summons,

22

compensation shall be part of disbursements and shall be recovered

23

as provided in Rule 68.

party to the action nor,

a

reasonable

fee

except as provided in ORS

Compensation to a sheriff or a
summons shall be

If any other person serves the

may

be

paid

for

service.

This

24

25

F.

26

F(l)

Return;
Return

Proof
of

of

Service.

Summons.

The summons
16

shall be promptly

1

returned to the clerk with whom the complaint is filed with proof

2

of service or mailing, or that defendant cannot be found.

3

summons may be returned by mail.

The

4
5
6

F (2)

of Service.

Proof of

service of

summons

or

mailing may be made as follows:

7
8

Proof

F(2) (a) Service Other Than Publication.

Service other than

publication shall be proved by:

9

F(2) (a) (i) Certificate of Service When Summons Not Served

10

by Sheriff or Deputy.

If the summons is not served by a sheriff

11

or a sheriff's deputy,

the certificate of the server indicating:

12

the time,

13

competent person 18 years of age or older and a resident of the

14

state of service or this state and is not a party to nor an

15

officer, director,

16

corporate or otherwise;

17

firm,

18

action.

19

shall state in the certificate when, where, and with whom a copy

20

of the summons and complaint was left or describe in detail the

21

manner and circumstances of service.

22

were mailed, the certificate may be made by the person completing

23

the mailing or the attorney for any party and shall state the

24

circumstances of mailing and the return receipt shall be attached.

place,

and manner of service;

or employee of,

that the server is a

nor attorney for any party,

and that the server knew that the person,

or corporation served is the identical one named in the
If the defendant is not personally served,

the server

If the summons and complaint

25

F(2) (a) (ii) Certificate of Service by Sheriff or Deputy.

26

If the summons is served by a sheriff or a sheriff's deputy, the

17

1

sheriff's or deputy's certificate of service indicating the time,

2

place, and manner of service, and if defendant is not personally

3

served, when,

4

complaint

5

circumstances of service.

6

mailed, the certificate shall state the circumstances of mailing

7

and the return receipt shall be attached.

8

9

where,

was

left

F(2) (b)

and with whom the copy of the summons and
or

describing

Publication.

in detail

the

manner

and

If the summons and complaint were

Service by publication shall be

proved by an affidavit in substantlally the following form:

10
11

AFFIDAVIT OF PUBLICATION

12

13

State of Oregon

14
15

ss.
County of

16
17

I,

18

am the

t

19

being first duly sworn, depose and say that I

(here set forth the title or job description of the

20

person

21

making the affidavit), of the

22

circulation published at

23

state; that

24

I

25

printed copy of

26

which is hereto annexed, was published in the entire issue of said

, a newspaper of general
in the aforesaid county and

know from my personal knowledge that the

18

a

1

newspaper

2

four

3

issues in which

4

the same was published) .

times in the following issues:

(here set forth dates of

5
6

Subscribed

7

_ _ _ _ _ _ _ , 19

and

sworn

to

before

me

this

day

of

8
9

10

Notary Public for Oregon

11

My commission expires

12

of

day

19

13
14

F(2) (c) Making and Certifying Affidavit.

The affidavit of

15

service may be made and certified before a notary public, o r other

16

official authorized to administer oaths and acting as such by

17

authority of the United States, or any state or territory of the

18

United States, or the District of Columbia, and the official seal,

19

if any,

20

signature of such notary or other official, when so attested by

21

the affixing of the official seal, if any, of such person, shall

22

be prima facie evidence of authority to make and certify such

23

affidavit.

24

of such person shall be affixed to the affidavit.

F(2) (d) Form of Certificate or Affidavit.

The

A certificate or

25

affidavit containing proof of service may be made upon the summons

26

or as a separate document attached to the summons.

19

1

2

3

F(3)

written

Admission.

In any case proof may be made by

written admission of the defendant.

4
5

F(4) Failure to Make Proof;

If summons

Validity of Service.

6

has been properly served, failure to make or file a proper proof

7

of service shall not affect the validity of the service.

8
9

G.

Disregard

of

Error;

Actual

Notice.

Failure

to

10

comply with provisions of this

11

summons, issuance of summons, aH4 or E£.e.

12

summons shall not affect E£.e. validity of service of summons or the

13

existence of jurisdiction over the person, if the court determines

14

that the defendant received actual notice of the substance and

15

pendency of

16

summons, or affidavit or certificate of service of summons, and

17

shall disregard any error in the content of or service of 6 summons

the action.

rule relating
B,

to

the form of

person who may serve

The court may allow amendment

to

a

6 There is a significant difference of opinion within the subcommittee as to whether the
phrase "or service of" should be deleted. Those supporting deletion make the following
argument. Under D(1), any method of service actually used must meet the basic standard of
"being reasonably calculated, under all the circumstances, to apprise the defendant of the
existence and pendency of the action . . . .. The legislative history shows that the drafters of
D(1) borrowed this phraseology from Justice Jackson's opinion in Mullane v. Central Hanover
Bank & Trust Co., 339 US 306, 70 S Ct 652 (1950), which reaffirmed that the "reasonably
calculated" standard is binding upon the states as a matter of 14th amendment due process and,
more importantly, fleshed out the content of that standard. This legislative history does not bind
Oregon courts to give the "reasonably calculated" standard of D(1) the identical construction as
that given to 14th. amendment due process in the context of notice. Oregon courts are entirely
free to give D(1) a more demanding interpretation as a matter of state law, though there would
be no point in giving it a less demanding interpretation, because then the 14th amendment due
process standard would be independently controlling. As far as I'm aware, however, the Oregon
appellate courts have invariably held that D(1)'s "reasonably calculated" standard means, as a

20

1

that does not materially prejudice the substantive rights of the
matter of state law, precisely the same thing theMuliane standard does as a matter of federal
constitutional law.
Proponents of deleting "or service of" argue that it is invites confusion and distraction.
By this is meant that either the "reasonably calculated" standard has been met, or it has not. If
it has been, then service was valid, at least as far as method of service is concerned, and there
was no "error" that requires being disregarded or excused. If that standard was not met, then
service would be invalid as a matter of 14th. amendment due process, and no authority granted
by 7 G can alter that conclusion. Since service not meeting the "reasonably calculated"
standard of 0(1) as a matter of state law must necessarily also violate federal constitutional
law, the phrase "or service of" invites confusion, since it is backward looking and requires
courts to consider deficiencies in service only in light of what, in retrospect, actually happened,
in particular whether the defendant would suffer "any prejudice to substantive rights" were
the validity of service sustained despite such deficiencies.
The opponents of deleting "or service of" among subcommittee members argue that
taking those words out of this section, especially if such other words as "content of" are left in,
risks sending the message to judges that they must be hypertechnical and nitpicking about any
errors in the method of service, however inconsequential and devoid of material prejudice to
defendants. The opponents believe that that would be the likely practical effect of deleting "or
service of," whatever the theory might be. (What about a Staff Comment to avoid this?)
For what it might be worth, FRCP 4 had until a few years ago a provision very much like
our present ORCP 7. It was jettisoned as being either useless or confusing, and was replaced by
FRCP 4(h) as follows: "Amendment. At any time in its discretion and upon such terms as it
deems just, the court may allow any process or proof of service thereof to be amended, unless it
clearly appears that material prejudice would result to the substantial rights of the party
against whom process issued." This strikes me as a highly useful provision, and whatever
happens to ORCP 7, I recommend that its amendment of summons, etc., provision be retained. In
this connection--and here I'm speaking only for myself since the question has not arisen in the
subcommittee--should not the language of ORCP 7 that authorizes court to allow amendments be
made explicit that any such amendments as are allowed relate back in time, similar to the
relation-back language in ORCP 23 C? In the context of 7 G, I suppose the only context where
relation-back would have any application would be where a summons was properly and timely
served, but had some error in its contents, though not one which misled the defendant. An
example would be if someone personally served a summons on me with my name spelled
"Morris Holland" instead of "Maurice J. Holland." If the court allowed this misnomer in the
summons to be corrected by amendment on the ground that I knew perfectly well I was the
person intended to be served, it could be important to make clear that the amendment related
back to the date of service and was not effective only on the subsequent date of the order allowing
the amendment. My impression is that it is Widely assumed among lawyers and judges that, as
with amendments of pleadings under 23 C, any amendment of a litigation document that is
allowed by order of the court relates back, nunc pro tunc, to some earlier date, such as the date
the original pleading was served, at least if the court so orders. Relation-back would not seem
to have any application in the context of what 7 G refers to as "amendment to a[n] . .. affidavit
or certificate of service of summons, ..." But it certainly might when it comes to amendments
correcting the contents of a summons such as when, for example, the 60-days-from filing
period allowed by ORS 12.020 had expired after service of a summons haVing a non-prejudicial
misnomer, but before the date of the order allowing the corrective amendment.
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1

party against whom summons was issued.

2
3

4

H.

Telegraphic Transmission.

A summons and complaint may

be transmitted by telegraph as provided in Rule 8 D.

5

22

June 18, 1996
To:

Chair and Members, Subcommittee to Review ORCP 7

From: Maury Holland

111/+t:

Re:

Ouestion Presented Regarding Suggested Amendments of ORCP 7

I.

QUESTION PRESENTED

If the phrase: "For the purpose of computing any period of
time prescribed or allowed by these rules, 1 service shall be
complete upon such mailing." as it appears with minor variations
throughout ORCP 7 D (Le., D(2) (b), (c), (d), and D(4) (a) (i»,
were amended to add "or by statute" following "allowed by these
rules," would courts give effect to "or by statute" or would they
disregard that added language as beyond the Council's authority
under ORS 1.735?2 The intended purpose of these amendments would
be to direct courts to give effect to the dates of completion of
service specified in ORCP 7 D "[f]or the purpose of computing any
period of time prescribed or allowed by these rules,
." as
also the dates of service for purposes of statutes of limitations

1 The principal, if not the only,

"period of time prescribed or allowed

by these rules,
[f]or the purpose of computing" which the dates of
completion of service control is the 30 days following service of summons
within which defendants must "appear and defend," see cRCP 7 C (2), or be
subject to default.
This same 30-day period is also incorporated in cRCP 39
to specify the time within which plaintiffs may not take a deposition without
leave of court or special circumstances.

2 111.735
Ru1es
of
Procedure;
limitation
on
scope
and
substance; submission of rules to Legislative Assembly.
The Council
on Court Procedures shall promulgate rules governing pleading, practice and
procedure, including rules governing form and service of summons and process
and personal and in rem jurisdiction,

in all civil proceedings in all courts

of the state which shall not abridge, enlarge, or modify the substantive
rights of any litigant.
The rules authorized by this section do not include
rules of evidence and rules of appellate procedure.
The rules thus adopted
and any amendments which may be adopted from time to time, together with a
list of statutory sections superseded thereby, shall be submitted to the
Legislative Assembly at the beginning of each regular session and shall go
into effect on January 1 following the close of that session unless· the
Legislative Assembly shall provide an earlier effective date. The Legislative
Assembly may,

by statute,

amend,

repeal

(emphasis added)."
1

or

supplement

any of

the

rules

keyed to date of service, especially ORS 12.020.3
II.

AUTHORITIES

There are, of course, no judicial decisions or other
authorities squarely on point regarding the precise question here
presented, since neither ORCP 7 D, nor any other provision of the
ORCP, has ever included the phrase "or by statute" in a context
directly relevant to this question. 4 Thus, in order to answer the
question, recourse must be had to authorities having a greater or
lesser degree of bearing on it, but not "on all fours."
The authorities summarized below are divided into two tiers.
Those in the first tier deal with one or another issue concerning
service of summons in the context of statutes of limitations.
Those in the second tier deal, in other contexts, with ORCP
provisions apart from Rule 7 where some question arises as to
whether such provisions might "abridge, enlarge or modify
substantive rights" in contravention of ORS 1.735.

First Tier Authorities

"12.020
When action deemed begun.
n(l)
Except as provided in subsection (2) of this section, for
the purpose of determining whether an action has been commenced within the
time limited, an action shall be deemed commenced as to each defendant, when
the complaint is filed, and the summons served on the defendant, or on a
codefendant who is a joint contractor, or otherwise united in interest with
3

the defendant.
"(2)

If the first publication of swnmons or other service of

summons in an action occurs before the expiration of 60 days after the date on

which the complaint in the action was filed, the action against each person of
whom the court by such service has acquired jurisdiction shall be deemed to
have been commenced upon the date on which the complaint in the action was
filed.

II

ORB 12.020 is the only section of Chapter 12 keyed to date of service,
and also appears from the cases to be the only limitations provision directly
determinative in cases involving whether an action has been timely commenced.
All other sections of Chapter 12 speak of II commencement 11 or "commenced,1I terms
that are defined for all purposes of Chapter 12 by ORB 12.020.
4 The phrase "or by statute," or. equivalent, does appear at many places
in the ORCP, but not in a context responsive to the question here presented.
See e.g. ORCP 1 A, 2, 4 B, 10 A, 32 K, 33 B, and 50.
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Supreme Court Opinion
Hoyt v , Paulos, 310 Or 196, 796 P2d 355 (1990)
(per
Fadeley, J. for unanimous court), affirming 96 Or App 91, 771 P2d
647 (1989) (per Deits, J.)
Motor vehicle case in which circuit
court dismissed on ground that service pursuant to ORCP 7
D(4) (a) (i) had not been completed until after expiration of the 60
days allowed by ORS 12.020(2) for relation back to date complaint
filed.
Plaintiff timely filed her complaint, personally served
the MVD and sent copies of papers to defendant by certified mail,
return receipt requested, all within 60 days of filing.
Also
within 60 days plaintiff mailed copies of papers to defendant's
insurer by regular mail. It was "agreed," however, that insurer
had not received the papers, or any other form of notice of the
action, within 60 days of filing. {Note that at this time,
D(4) (a) (i) required personal service on the MVD and mailings to
defendant and defendant's insurer, but did not specify the kind of
mailing.
It was agreed, however, that the mailing to defendant
must be by registered or certified mail, return receipt requested,
because that mailing constituted "service by mail," and D(2) (d)
required that such service be by that kind of mailing.
Neither
D(4) (a) (i) nor D(2) (d) had at that time any provision as to when
service was complete "[f)or the purpose of computing any period of
time prescribed or allowed by these rules, . . . "}
The Court of Appeals reversed, holding that for purposes of
ORS 12.020(2), defendant was served when the papers were mailed to
him by certified mail, return receipt requested.
In what must be
regarded as dicta, the opinion also stated as follows:

Even if ORCP 7 D(4) (a) (i) is read to impose
a requirement that defendant's insurer had to be
given notice by certified mail, the requirement
may not affect when an action is deemed commenced.
The Council on Court Procedures, in promulgating
the Rules of Civil Procedure, "shall not abridge,
enlarge, or modify the substantive rights of any
litigant." ORS 1. 735. I f ORCP 7 D(4) (a) (i) is
construed to require that a defendant's insurer
be served by certified mail before an action is
deemed to have been commenced, it would abridge
plaintiff's substantive rights to maintain the
action. 5
Judge Newman concurred specially. He reasoned that D(4) (a) (i)
was at best ambiguous as to whether either certified or
registered, as opposed to first class mailing, to defendant's

5 96 Or App 91, 94, 771 P2d 647, 648.

3

insurer was required, and would have resolved this ambiguity by
reading the pertinent language to require nothing more than first
class mailing of notice to, not service upon, such insurer.
The Supreme Court opinion affirming the Court of Appeals was
equivocal concerning the language quoted above, neither clearly
approving nor disapproving it as part of the holding.
At one
point the Supreme Court opinion stated:
The Council's rules do not and cannot change
statutes concerning limitations on actions. Nor
did the Councilor the empowering statute contemplate that rules of the Council would do so.
A Council staff comment on proposed ORCP 7 D(4)
(a) makes the point that "the date of service
for limitations purposes is not and could not
could not be covered by rules." Merrill,
Oregon Rules of civil Procedure: 1990
Handbook 31 (1990).6
This language was probably, like the language quoted earlier
from the Court of Appeals opinion, dicta.? That is so because the
balance of the Supreme Court opinion made reasonably clear its
holding was that ORCP 7 D(4) (a) (i) required only personal service
on the MVD and service on the defendant by registered or certified
mail, with the mailing to defendant's insurer merely being a

6 310 Or 196, 200, 796 P2d 355, 357.
Fred was entirely correct in
writing:
"As with substituted or office service, the date of service for
limitations purposes is not.
. covered by rules,
but was, I believe,
incorrect in unnecessarily adding uand cannot be." Language in some appellate
opinions have followed Fred's lead, by following statements about what ORCP 7
has never purported to do with statements about what it supposedly could never
do.
fI

7 I academic lawyers are more prone to make much of the distinction
between holdings and dicta than practitioners and most judges usually are. My
perception is that trial judges generally regard nearly all legal propositions

asserted in appellate court opinions as equally authoritative and binding, as

do judges of intermediate appellate courts such assertions in opinions of the
highest court. Dismissing as non-binding dicta statements of law that appeared
for all the world like binding holdings when handed down is pretty much the
exclusive prerogative of the court uttering them.
If this perception is
accurate, and if the Council promulgates amendments adding "or by statute," I

would guess that judges of trial courts and those of the Court of Appeals
would in all likelihood regard themselves bound by language such as that
quoted on p. 4 above from Justice Fadeley's Hoyt opinion until the Supreme
Court itself demotes it to the rank of dicta in the process, hopefully, of
repudiating it.
However, I do not regard this as a significant consideration
arguing against the proposed amendments. Naturally, others might disagree.
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notice requirement, not a requirement of service or of acquiring
jurisdiction. 8 Since D{4l {al (il then had no provision purporting
to control on when service pursuant to it would be deemed complete
for limitations purposes. Therefore, the statements in the opinion
of the Court of Appeals, and even more clearly so in that of the
Supreme Court, about the Council lacking power under DRS 1.735 to
affect the extension of limitations periods pursuant to DRS
12.020{2l by rules prescribing completion dates of service, were
unnecessary given the language of the pertinent ORCP provisions at
the time.
However, the Hoyt opinion did contain some reasoning which,
unless the courts are persuaded by Staff Comment or arguments of
counsel to abandon it in this context, presents an serious
objection against amendments adding "or by statute."
That
reasoning was to the effect that since DRS 12.020 had been most
recently amended in 1973, a fact remaining true today, the
legislature, in employing such language as "when.
. the summons
[is] served on the defendant,
." or "service of summons in an
action.
." could not have had in mind the ORCP, since neither
they nor the Council then existed.9
If the courts are to give effect to the addition of "or by
statute," they would have to embrace a different theory of how the
judicially determined meaning of a statute, even thpugh not
amended, can change over time in light of ongoing changes in
adjacent areas of law. In another context, this different theory
has been referred to as "dynamic" as opposed to "static
conformity. "10 As professorial, in the worst sense, as it probably

8 It was this decision that prompted what is now ORCP 7 D(4) (c) (ii)
promulgated by the Council in 1990.
9 310 Or 196, 199, 796 P2d 355, 357.
10 See generally C. A. WRIGHT, LAW OF FEDERAL COURTS § 61 (5th. ed . , 1994).
The reference is to the "static conformity" of the Conformity Act of 1792, Act
of May 8, 1792, c. 36, § 2, 1 Stat. 275, 276, which required federal trial
courts to conform to the rules of COmmon law procedure of the forum state
existing on the date of the Act, in contrast with the "dynamic conformity" of
the Conformity Act of 1872, Act of June 1, 1872, c. 255, 17 Stat. 197; Rev.
Stat. § 914, which required conformity to forum state rules of procedure
existing at the time an action was pending.
Before the 19th. century was far
along it was widely recognized that the 1792 Conformity Act was one of the
dumbest things any legislature had ever done to courts over which it had
authority.
It meant, of course, that a U. S. District Court, when in 1860
adjudicating a common law action in Massacusetts, was required to apply
Massachusetts' rules of procedure as they had existed in 1792.
This problem
related only to common law actions, since from the beginning the federal trial
courts had their own equity and admiralty rules, as well as bankruptcy rules
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sounds, this theory is nevertheless discussed more pointedly in
the Discussion section of this memo because it strikes me as the
key to unraveling this little conundrum. It is also more
commonsensical than the jurisprudential lingo might suggest.
Court of Appeals Decisions
a. Mitchell v , Harris,
127 Or App 424, 859 P2d 1196
(1993).
Motor vehicle case.
Plaintiff timely filed complaint
and, in following week, served papers on both the MVD and
defendant's insurer by means unspecified.
Plaintiff could not
locate defendant, and so failed to serve him by any method within
60 days of filing.
The Court of Appeals opinion affirming Judge
Gallagher's denial of motion to dismiss action as time-barred
implied that he ruled as he did because he believed service on the
MVD by itself constituted service for purposes of ORS 12.020(2).
The Court of Appeals affirmed Judge Gallagher's ruling on the
independent ground that the action had been timely commenced
against defendant's personal representative, defendant having died
while action was pending and her personal representative being
substituted by amendment of the complaint. In dicta, the opinion
stated that service on the MVD and defendant's insurer did not
constitute service on defendant for purposes of ORS 12.020(2). The
opinion reasoned that 12.020(2) requires service sufficient to
give the court jurisdiction, ORCP 4, and here the court did not
acquire jurisdiction over defendant because service only on MVD
and insurer conformed neither to D(4) (a) (i) nor to the "reasonably
calculated" standard of D(l) .
b. Korgan v , Gantenbein,
74 Or App 154, 702 P2d 427
(1985) .
Legal malpractice case.
Plaintiff timely filed
complaint, and within 60 days of filing made substituted service
on defendant by delivering papers to resident of his "dwelling
place."
See ORCP 7 D(2) (b). However, plaintiff did not make the
follow-up mailing of papers to defendant required by D(2) (b) until
more than 60 days after filing. The Court of Appeals reversed the
circuit court's dismissal of the action as time-barred.
Its
opinion merely took at its word the phrase in D(2) (b): "For the
purpose of computing any period of time prescribed or allowed by
these rules, substituted service shall be complete upon such
mailing," and held that whatever might be required" [flor the
purpose . . . of these rules,
. . . " the only thing required for
purposes of ORS 12.020(2) was good service on the defendant, but
not any follow-up mailing. The opinion intimated nothing about how
the court would have ruled had D(2) (b) expressly provided that
"[flor the purpose of computing any period of time prescribed or
allowed by these rules or by statute, substituted service shall be
during periods when a federal bankruptcy act was in effect.
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complet.e upon such mailing."

Second Tier Authorities

Supreme Court. Decision
Jefferson State Bank v. Welsh, 299 Or 335, 702 P2d 414
(1985) (per Jones, J. for unanimous court).
Creditor brought
action to collect on note against three jointly liable debtors,
D1, D2 and D3.
D1 defaulted by failing to appear and defend.
Creditor obt.ained default judgment against D1, upon which it began
to execute. D2 and D3 then moved for summary judgment, invoking
the case law "all or none" doctrine, under which even partial
execution of a judgment against any joint obligor releases other
joint obligors.
Circuit court granted this motion, and creditor
appealed. The Court of Appeals reversed on the ground that ORCP
67 E(2)11 abrogated the "all or none" rule. 70 Or App 635, 290 P2d
1107 (1984).
In the Supreme Court D2 and D3 argued that the applicat.ion
given ORCP 67 E(2) by the Court of Appeals meant that this
subsection exceeded the Council's authority under ORS 1. 735
because it abrogated or modified t.he substant.ive "all or none"
rule of pre-existing case law.
The Supreme Court avoided
responding to this contention, holding that the default judgment
against D1 was somehow still pending as an "intermediate," not a
final judgment. 12 The opinion noted that the circuit court had not
accompanied entry of the default judgment with the express
determination required by ORCP 67 B for immediate appealability of
a judgment on less t.han all claims. 13
The opinion further

11 "E(2)
Joint Obligations; Effect of Judgment.
In any action aginst
parties jointly indebted upon a joint obligation, contract, or liability,
judgment may be taken against less than all such parties and a default,
dismissal, or judgment in favor or or against less than all of such parties
does not preclude a judgment in the same action in favor of or against the
remaining parties."

12 299 Or 335, 340, 702 P2d 414, 416.
13 With all respect due to its eminent author, I simply cannot
understand this holding.
I do not understand how a judgment on which there
was at least partial execution was not "final" for purposes of the "all or
nothing rule, II even if not accompanied by any express direction pursuant to
ORCP 67 B. Also, if the default judgment against D1 was not final, how was it
that the summary judgment against creditor on his claims against D2 and D3 was
appealable, there apparently having been no 67 B direction with respect to
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commented that creditor's recourse was to move under ORCP 69 C and
71 to set aside the default judgment it obtained against D1, upon
the granting of which creditor would then be free to proceed
against all three debtors. 14
Court of Appeals Decision
Harp v ,
Loux,
54 Or App 840, 636 P2d 977 (1981) (Mick
Alexander for plaintiff-respondent). Motor vehicle case.
Plaintiff attempted personal service on defendant at address ~iven
at scene of accident and as.shown in MVD records, which was the
same, but summons was returned that defendant could not be located
there, as he had moved to a California address.
Plaintiff then
sought personal service at California address, but California
sheriff returned the summons "non est."
California sheriff's
office informed Mick that defendant had moved to "Coalmont, B.C.,"
but could provide no specific address.
Mick then made several
phone calls to Coalmont area, but could not obtain a specific
address. He then mailed papers to defendant, by registered mail,
return receipt requested, at the Oregon address, the California
address, and to "Coalmont, B. C. "
All were returned as
"undeliverable. "15
Mick subsequently obtained a default judgment,
which insurer then moved to set aside for insufficient service. No
issue of limitations was raised.
The circuit court denied this
motion, and the Court of Appeals affirmed. 16
The Court of Appeals, per Richardson, P.J. for a unanimous
court, held that the method of service used complied literally
with the requirements of then D(4) (a) for service and with D(4) (c)
for taking a default judgment.
It also rejected appellant's
arguments that the circuit court judge had abused his discretion
in failing to set aside the default judgment, and that the
procedures for service pursuant to D(4) (a), combined with those
those claims.

Neither of these queries, however, affects the conclusion that

Welsh does not speak directly to the question here presented.
14 299 Or 335, 340, 702 P2d 414, 416.
15 Note that at this time D(4l (al (i) required no mailings or other
notice to insurers, and did not require any method of service on the MVD.
16 The method of service Mick finally resorted to so closely resembles
the alternative method authorized by D(4) (a) (i) as proposed to be amended
that, if the Council promulgates this amendment, this service method might
become colloquially known as lIMick service. II
Or maybe "Mick/Brewer service, ,.
since it was Judge Brewer who first ·focused on Harp as providing case law

authority for the a1terntive method included in the presently considered
amendment to D(4) (al (i) .
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for taking a default pursuant to D(4) (c), violated defendant's due
process rights under the fourteenth amendment.
Since no limitations defense appears to have been raised, the
Harp opinion had no occasion to say anything about whether the
method of service used would have been good service for purposes
of ORS 12.020 (2) .
However, the defendant did invoke the
restriction on the Council's authority under ORS 1.735, arguing
that because the method of service prescibed by ORS D(4) (a)
arguably differed in certain details from that prescribed by its
statutory predecessor, former ORS 15.190, D(4) (a) in combination
with D(4) (c) adversely affected his substantive rights in
violation of ORS 1.735.
Judge Richardson's opinion made short
work of this contention: "We do not agree that the change is
'substantive' within the meaning of ORS 1.735, or that it could
have any possible negative bearing on defendant's rights." 17 The
opinion of course intimated no view on what the ruling would have
been had ORS 12.020(2) been in play.
Attorney General Opinion
41 Op Att 'y Gen 527 (1981).
This opinion responded to
four questions posed by then Sen. Bob Smith concerning certain
amendments to ORCP 32 promulgated by the Council in December,
1980, which were subsequently overriden in the 1981 session
despite the partial support they received in this opinion. These
amendments made merely discretionary the requirement of ORCP 32
F(2) that in class actions involving individual monetary claims
the court must solicit "claim forms" from all class members (Le.,
opt in); eliminated the limitation on class action judgments
to the total of amounts recovered by individual class members who
have submitted claim forms (Le., no "fluid recoveries"); and gave
courts discretionary authority to require defendants to pay some
or all the costs of pre-certification notice to class members on a
finding of defendant's probable liability,
Sen. Smith asked whether the effect of these amendments would
be to authorize fluid recoveries, and if so, whether that would
exceed the Council's authority under ORS 1.735.
The answer was
that the amendments would not affirmatively authorize fluid
recoveries, but would merely remove "procedural obstacles" to such
recoveries, leaving to other bodies of law the question whether
they are authorized or not,18 though those other bodies of law were
not identified.
Thus construed, the opinion concluded that the
amendments did not in this respect exceed the Council's authority

17 54 Or App 840, 851, 636 P2d 977, 982.
18 41 Op Att'y Gen 527, 537.
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under ORS 1.735.19
In the only holding to date, judicial or otherwise, that the
Council had exceeded the limits of ORS 1.735, the opinion answered
Sen. Smith's question about whether the amendment relating to
shifting notice costs exceeded those limits by stating
unequivocally: "We believe it probably does." 20 Its reasoning was
that the normal rule, that each party must bear its own litigation
.costs until some are shifted following a final adjudication of
liability, probably gives rise to rights at least quasisubstantive in character.
Sen. Smith's final question was whether, if the Council
promulgates an amendment exceeding its authority under ORS 1.735,
it would nonetheless become effective as law unless the
legislature overrode it by statute. The answer, of some limited
interest here, was that, unless the legislature acts to override
an ORCP amendment as ultra vires under ORS 1.735, there would
ensue a period of confusion before the courts got around to
striking it down. For present purposes, the most pertinent thing
the opinion stated was the following about the weight courts
should give to legislative failure to override an ORCP amendment
promulgated by the Council:
We conclude it would be proper [for a court]
to give only minimal attention to legislative
inaction, even if it can be shown that the rule
was in fact given careful and basically approving attention, as it is proper to accord respect
to the original determination by the Council on
Court Procedures that the rule was proper for
it to adopt. 21
This seems to say that courts should give greater weight to
the Council's decision tp promulgate an amendment than to the
legislature's failure to override it. Given the realities of
legislative functioning, that is probably sound and underscores

19 In thus concluding, this op~n~on took a more expansive view of what
constitutes merely "procedural barriers" than did the Council four or five
years ago when it revisited the issue and came close to again deleting the
claim form requirement of ORCP 32 F(2), but held back at the last minute. As
r recall, the holding back was based upon some combination of a concern that
removing the claim form requirement might well affect substantive rights and
worry about possibly aggravating the legislature by undoing something it went
out of its way to do in the 1981 session.
20 41 Op Att'y Gen 527, 539.
21 rd. at 543.
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the importance of the subcommittee and Council taking the question
here presented seriously.
III. CONCLUSION AND RECOMMENDATION
My recommendation is that
"[f]or the purpose of computing
allowed by these rules" occurs
D(4) (a) (i», the words "or by
first quoted phrase.
IV.

at each point in ORCP 7 D where
any period of time prescribed or
(Le., D(2) (b), D(2) (c), D(2) (d),
statute" be added following the

DISCUSSION AND REASONING

1. Would these amendments be good policy? My answer is yes,
and I believe that most, if not all, subcommittee members agree.
The principal reason these amendments would constitute sensible
policy is really nothing more sophisticated than that, whenever
possible, the law should avoid complexities serving no useful
purpose.
If one puts aside the different roles of the legislature and
the Council in the area of procedural lawmaking, and the different
scopes of their respective authority, no one would think it a good
idea to have different effective dates of service for limitations
purposes as opposed to purposes internal to the ORCP.
No good
reason appears for this divergence beyond honoring a fetishistic
reading of ORS 1.735 that the Council must not affect substantive
rights .22

22 At least one additional reason occurs to me why the Council should
take a reasonably expansive view of the domain of "pleading, practice and
procedure,
"Consider ORCP 23 C, a rule of procedure which runs in the
teeth of ORS 12.020(1).
The latter provides that, for .the purpose of
limitations periods, an action is commenced by filing of the complaint plus
service of summons.
If this statutory provision were all the law existing on
this topic, that would probably mean that if a timely filed complaint were for
any reason dimissed after the limitations period had explred, an amended
complaint would not be effective to commence the action "within the time
limited." Such an amended complaint would have to be dismissed on motion as
time-barred, just as would a new complaint in a separate action on the same
claim.
ORCP 23 C, however, changes that outcome by providing that, when
certain requirements stated in that section are met, an amended pleading
"relates back" to the date of the original pleading. This provision does not
state the significance or consequence of relation back, nor does ORS 12.020(1)
say anything along the lines of:
"for the purpose of determining whether an
action has been commenced within the time limited, an action shall be deemed
commenced as to each defendant when the original complaint
or
any
subsequently
amended
complaint. arising
out
of
the
conduct «
transaction, or occurrence set forth or attempted to be set forth
in said original· complaint.
"
The connecting link between ORCP 23
I
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C and ORS 12.020(1) has been forged by the courts on the basis of presumed,
not necessarily actual, legislative intent.
See generally Caplener v. U.S.
National Bank, 317 Or 506, 858 P2d 1308 (1993).
Applying ORCP 23 C to ORS 12.020 (1) will usually have a much larger
effect on "substantive rights" as defined by the latter than would adding "or
by statute" to ORCP 7 D. That is because an amended complaint filed weeks or
months after expiration of the Utime limited" can escape being time-barred if
it meets the requirements, not of ORS 12.020(1), where none appear, but of 23
C for relating back, whereas adding ~or by statute" to ORCP 7 D might cause a
very slight postponement of the date service would be effective for purposes
of ORS 12.020(2).
Even that slight postponement could be avoided by the
plaintiff taking the extra one or more steps now required by ORCP 7 D for
completion of service at the same time as service on defendant by a primary

method.
Why,

then, have the courts, which in dicta have expressed near horror at

the very thought of ORCP 7 affecting the effective date of service for
purposes of ORS 12.020(2), never expressed the slightest scruple about
applying ORCP 23 C to determine the meaning of "when the complaint is filed, .
. " for purposes of ORS 12.020(1)? I'll give you five seconds to guess the
answer, and then tell you that the reason for this discrepancy is that ORCP 23
C was part of the original draft ORCP enacted by the 1979 legislature and
never thereafter amended either by that body or by the Council.
Of course,
ORCP 7 D was also part of the original draft ORCP 7 D enacted by the 1979
legislature. The difference is that ORCP 7, especially 7 D(4) (a) (i), has been
amended at least seven or eight times since the ORCP first became effective,
sometimes by the legislature, sometimes by the Council.
It would now take
more patience than I have to disentangle the various 'provisions of ORCP 7 D to
determine which emanated from the legislature and which from the Council. And
what a foolish exercise that would be. I will dOUble-check, but I believe the
language in 7 D about the day on which various methods of service shall be
deemed complete "[flfor the purpose . . . of these rules,
." originated
in each instance from the Council, not the legislature.
If I can confirm
this, it would mean that no one could attribute to the legislature any
specifically expressed intent to limit those completion dates to purposes
internal to the ORCP.
You probably see now where this argument is going.
Even had the
legislature alienated all authority over the ORCP, thus violating the Oregon
Constitution, it would be a terrible thing to say about Oregon law that all
rules of law are divided into the substantive and the procedural, and never
the twain shall meet.
That would mean that if Oregon law were an engine, it
would always sputter and cough, never purr.
But since the legislature has
retained direct legislative authority over the ORCP, as well as authority to
review the Council, it would be madness to dissect all provisions of the GRep,
trying to determine which emanated from the legislature and which from the
Council, and then ask whether any of the latter have so much indirect impact
on "the substantive rights of any litigant" as to rise to the level of
modifying those rights.
The legislature might put nearly anything, including
a general sales tax, into the ORCP.
But nothing the Council is likely to
consider putting into the ORCP should be withheld by it on account of some
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Rulemakers can always say that competent lawyers should not
depend solely on reading the ORCP, while ignoring related statutes
and case law.
But a certain number of mistakes by lawyers are
inevitable in any legal system. Rulemakers should try to minimize
the obvious opportunities for lawyers' mistakes, for no better
reason than that the primary losers from them will be litigants
who might forfeit their day in court, or at least pay higher than
necessary legal fees. Few things can be more damaging to our legal
system than when lawyers have to explain to clients why the merits
of their claims or defenses will not be heard because of some
procedural miscue clients will usually have great difficulty
understanding or accepting. Malpractice actions and bar discipline
are far from being the best deterrents or remedies for this sort
of thing. Even when all unnecessary complexities have been pruned
out of the law, plenty of challenging work will remain for lawyers
and judges in coping with the many surviving complexities that do
serve necessary or useful purposes.
2.
Would the courts give effect to "or by statute" when
applying ORS 12.020? This is the issue about which there is some
understandable doubt within the subcommittee.
There is always a
danger, in predicting what courts will do, of being unduly
influenced by what the predictor thinks they should do.
That
said, my best judgment is that it is very probable, though by no
means absolutely certain, that the courts would give ultimately23
effect to "or by statute" in this context. A well constructed
Staff Comment should help to assure that result.
Even if this prediction turns out to be wrong, the downside
risk of promulgating the proposed amendments seems to me
negligible, if not non-existant. The Council should not hesitate
to use its own best collective judgment merely out of fear that
the courts might just possibly disagree. This applies no less to
judgments about where the limitation in ORS 1.735 on the Council's
authority comes into play than to judgments about the soundness of
ORCP amendments as a matter of procedural policy, with which the
legislature has often disagreed. The Council has its quasilegislative role, and the courts have their judicial role, so what
else is new? Again, this is nothing more than my best guess, but
I doubt whether the legislature would override amendents adding
"or by statute," or even that they would raise a ruckus in that
body.
The courts would then perhaps give some deference to the
combined weight of the Council's action together with the
legislature's inaction.
Another reason the risk of the Council acting positively on
childlike terror about substantive rights being abridged or, more
frighteningly still, ENLARGED, somewhere behind the woodpile in the cellar.

23 ~Ultimately" is here used advisedly.
is discussed in not;e 7 above.
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The sense in which it is used

this matter seems to me negligible is that it is hard to see how
any lawyer could be "trapped" or misled by additions of "or by
statute," even if that phrase were to be invalidated by the courts
on ORS 1.735 grounds. Note that in every instance where courts
have diffentiated between completion of service "[f]or the purpose
of these rules,
." and date of effective service for
purposes of ORS 12.020 (2), the latter has been held to have
occurred earlier than the former. In other words, the completion
of service dates specified by ORCP 7 D tend to be just a bit later
than what courts have determined to be the effective date of
service for purposes of ORS 12.020(2).
Plaintiffs' lawyers will
not be induced fatally to delay doing anything because "or by
statute" is added; in fact, they will be prodded to proceed a bit
faster, to ensure that their service is "complete" for purposes of
limitations as well as for purposes of the rules.
Plaintiffs
might occasionally lose a case because they had not completed
service for purposes of ORS 12.020(2) as applied in light of ORCP
7 D, but that would not be because of lack of clear notice of the
deadline that would be imposed by the conjunction of the rule and
the statute.
Similarly, it is hard to see how defendants would be trapped
or misled, as opposed to being disappointed by losing a motion
they expected to win, should the courts refuse to give effect to a
service completion date as also the date of service for purposes
of de terming whether the action is time-barred.
In this
connection, the pertinence of ORS 12.22024 should be considered
once someone succeeds in understanding what it means.
Although the Council should not be scared off from acting on

24 "12.220
Commencement of new action within one year after
dismissal or reversal.
Except as otherwise provided in ORS 72.7250, if an
action is commenced within the time prescribed therefor and the action is
dismissed upon the trial thereof, or upon appeal, after the time limited for
bringing a new action, the plaintiff, or if the plaintiff dies and any cause
of action in favor of the plaintiff survives, the heirs or personal
representatives of the plaintiff, may commence a new action upon such cause of
action within one year after the dismissal or reversal on appeal; however, all
defenses that would have been available against the action, if brought within
the time limited for the bringing of the action, shall be available against
the new action when brought under this section.
This ·is my favorite
candidate for Oregon's most opaquely drafted statute. Among other things, it
appears to mean that if a prior action were dismissed as time-barred, the
relief afforded by this "saving" provision would not be available.
However,
if the prior action were dismissed for something like insufficiency of summons
or service, a new action could be brought within one year of the dismissal.
Judging from what the appellate reports suggest are the significant number of
cases where defendants fight hammer and tongs for a ruling that service was
insufficient, where the larger stakes clearly are assumed to relate to
limitations, it seems this statute is not widely known or understood among
Oregon lawyers.
II
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its best judgment by the bare possibility that the courts might
conceivably disagree, at the same time the Council would not want
to promulgate any amendment that would, so to speak, be laughed
out of court in the sense of being clearly ultra vires under case
law or other authority.
However, I think that is far from being
the case here.
I cannot find any square holdings that the rights conferred
by ORB 12.020 are substantive, but the opinions are chock full of
assumptions that they are, and those assumptions are correct. 2 5
This statute gives claimants a substantive right to proceed
provided their complaints are filed within the limitations period,
and further provided that service of summons is effected within 60
days of filing. The Council cannot, consistently with ORB 1.735,
"abridge, enlarge or modify" that right by, for example, an ORCP
amendment providing that service must occur within 50 days of
filing, may occur within 100 days of filing, or that limitations
are tolled by mere filing of a complaint. 26

25 Until about forty or so years ago, statutes of limitations were
generally classified as procedural law for purposes of choice of law and
therefore controlled by forum law. However, in recent decades, there has been
a growing recognition that limitations law is both procedural and substantive
in character.
See generally E. SCOLES ET AL., CONFLICT OF LAWS § 3.9 (2nd. ed.,
1994) .
See also UNIFORM CONFLICT OF LAWS LIMITATIONS ACT, 12 ULA POCKET PART 56
(1988), adopted in Oregon as ORS 12.410 - 12.480.
In effect this statute
directs Oregon courts, when adjudicating a claim substantively created by the
law of another jurisdiction, to apply either the pertinent limitations period
of the other jurisdiction or the Oregon limitations period pertinent if the
claim were created by domestic law, whichever is shorter.
This provision
recognizes that, when a claim ~s litigated in its courts, Oregon has the same
procedural interest in barring "stale'l claims regardless of whether
substantively created by domestic or foreign law.
It also recognizes that if
the action would be timely under Oregon limitations law, but time-barred under
the lex causae, the law creating the claim, then the latter should normally
apply.

26 This was the meaning of Fred Merrills' Staff Comment, quoted by
Justice Fadeley in Hoyt, to the effect that the ORCP, at least to the extent
promulgated by the Council, cannot affect statutes of limitations.
I'm sure
Fred had in mind the identical issue that arose in connection with federal
courts' implementation of the Erie doctrine under which, as you will recall,
federal courts must in diversity cases apply federal procedural law, including
the FRCP, but state substantive law.
The issue arose in federal courts
because FRCP 3 has always stated:
"A civil action is commenced by filing a
complaint wi th the court,
but unlike ORCP 3, has never included the words:
"Other than for purposes of statutes of limitations, . . .
The question was
whether FRCP 3 overrides, in diversity cases, the limitations law of a forum
state which, like Oregon, defines "commenoement;" of an action by reference to
service of summons or process.
In Walker v. Ar.mco Steel Corporation, 446 US
II

It
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Conceding, as one must, that ORS 12.020 confers substantive
rights on litigants does not establish that those rights must not
in any manner, or to the slightest degree, be indirectly affected
by the ORCP without thereby "abridging, enlarging or modifying"
them.
The division of the law between the domains of substance
and procedure is a useful one, but it should not cause the Council
or the courts to lose sight of the reality that the law "is a
seamless web," that substantive and procedural rules constantly
and dynamically interact with each other, such that some degree of
impact of rules in one category on those in the other is
unavoidable.
Thus, a compulsory counterclaim rule can have the
effect of barring a meritous substantive claim, but is no less
procedural for that. Similarly, a plaintiff having a meritorious
substantive claim might nevertheless suffer an involuntary
dismissal, with prejudice, for obstinate refusal to comply with a
discovery rule or order.
Examples of this interaction between
procedure and substance in the law could be multiplied nearly
without end. 27
740, 100 S Ct 1978, 64 L Ed2d 659 (1980), the court reaffirmed the early Erie
decision in Ragan v, Merchants Transfer Co , , 337 US 530, 69 S Ct 1233,- 93 L Ed
1520 (1949) to the effect that, in diversity cases, FRCP 3 could not be
applied to supplant forum state law that an action is commenced for
limitations purposes by service of summons or process.
FRCP 3 could be
applied in diversity cases, but only for purposes internal to the FRCP.
As
Fred certainly well understood, questions about the relationships between the
ORCP and statutes implicate issues of separation of powers or delegation of
legislative power, not federalism as with the Erie cases.

At the risk of further trying your patience, I should mention the
relevance here of the great case of Hanna v. Plumer, 380 US 460, 85 S Ct 1136,
14 L Ed2d 8 (1965).
The issue presented there was whether effective service
of process on the personal representative of decedent's estate had occurred

within the one year of death required by Massachusetts limitations law.
Without disturbing the holding of Ragan that in this diversity case the U.S.
District Court must apply Massachusetts law as to when the action was deemed
commenced for limitations purposes, the court nevertheless held that what
constituted sufficient service of process is governed by FRCP 4, not the
somewhat different Massachusetts rule on how process is served on personal
representatives, even though the difference between the two rules might result
in a slight difference in the time a personal representative would get
service.
Hanna has some, pertinence here, because it recognizes that a rule of
procedure, such as FRCP 4, does not cease to be procedural merely because it
can have some indirect,

incidental affect on substantive rights.

That is the

beginning of wisdom in this area of the law.
27 In deciding whether a rule remains procedural despite its having
substantive overtones or incidental effects, no one has really improved on
Justice Roberts' tautological "test" .in Sibbach v~ Wilson & Co.,
where he
announced: "The test must be whether a rule really regulates procedure,
« 312 US 1, 14, 61 S Ct 422, 426, 85 L Ed 479, 485 (1941).
312 US 1, 14, 61
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To resolve this puzzle in the affirmative, first the Council,
then the Courts, must come to the following understanding.
Additions of "or by statute" at the appropriate points in ORCP 7 D
would in no way contradict any language in ORS 12.020. They would,
however, slightly change one aspect of the meaning the courts have
attached to the terms "and the summons served on the defendant,
." ORS 12.020(1), or "by such service has acquired jurisdiction.
" ORS 12.020 (2). The changed meaning would become that a
summons is served for purposes of this statute when its service is
complete as provided by whatever rule of procedure then governs
details of service, including dates of completion.
Would this be legitimate as a matter of judicial
construction? Obviously, only the courts can say authoritatively.
My own predictive view is that this would not only be legitimate,
but also far more sensible than the "static conformity" espoused
in the Hoyt opinion. 28 All that would be necessary is to hold
that, when the legislature originally enacted the archetype of ORS
12.020 in 1862 and most recently amended this statute in 1973, it
meant by "the summons served," etc., a summons served as currently
prescribed where one would logically expect to find such
prescriptions, namely, in the currently applicable rules of
procedure, now specifically in ORCP 7.
This is not a matter of what actual legislators actually
thought, because few of them are likely to have thought much abou~
this sort of issue. Rather, it is a matter of the kind of intent
courts regularly attribute to legislatures because it makes

s Ct 422, 426, 85 LEd 479, 485 (1941). Sibbach was the first and last time
one of the FRCP was sought to be invalidated in the U.S. Supreme Court on the
ground that a provision had been promulgated by the Court in excess of its
rule-making power under 28 U.S.C. § 2072, a power which, like that of the
Council, is subject to the limitations that: "Such rules shall not abridge,
enlarge or modify any substantive right."
It seems to me that the point illustrated by Sibbach comes down to the
following.
For the Council to decide whether an ORCP amendment being
considered for promulgation is within the limitation imposed by ORS 1.173, it
need ask only whether "the rule really regulates procedure." ORCP 7 is a rule
which comprehensively defines and regulates what is no doubt part of the law
of procedure service of summons.
When service under ORCP involves a series
of discrete steps taken over, it is only natural to find among its detailed
provisions some dealing with when service is complete.
ORS 12.020 uses the
term "service of summons" or equivalent at two or three places, but since it
is a statute of limitations, not a rule of procedure, it contains no provision
specifying when service is effective for determining whether an action is
timely or time-barred. Because of the wording of ORCP 7 D, to the effect that
completion dates are \\[f]or the purpose o f .
. these rules,
." the
courts have in effect been directed develop their own concept of when service
is effective for ORS 12.020 purposes.
I

28 See text accompanying note 8 above.
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eminen t good sense to do so.
Courts, in other words, pay
legislators the often unmerited compliment of assuming that, had
they really thought about whatever issue is in question, they
would have thought sensibly about it.
of course, in doing this,
courts cannot go so far as to contradict the express words of a
statute, or even its evident intent as disclosed by legislative
history or otherwise.
But nothing like that would be involved
here.
To test this, just suppose that ORS 12.020 had not been
revisited by the legislature since its original enactment in 1862.
And suppose further that the rules of procedure in effect in 1862
contained all sorts of archaic or unduly complicated provisions
regarding service of summons long since abandoned. Would anyone
seriously argue that the legislators in 1862 intended that, until
ORS 12.020 was amended, the meaning of "the summons served" for
limitations purposes should perpetually remain whatever the rules
of procedure governing summons were on that date? Whatever those
legislators actually thought, or more likely did not think, no
court would attribute such an intent to them.
Whatever the legislators who most recently amended ORS 12.020
might have thought, the subsequent legislature which in 1977
created the Council to draft the ORCP and amend them on an ongoing
basis, subject to legislative disapproval, must have understood
that part of what the Council and the ORCP would do is prescribe
rules regulating service of summons and, from time to time, change
them. In fact, "rules governing form and service of summons" are
specifically mentioned in the statute as among the "rules
governing pleading, practice and procedure" the Council was to
promulgate.
The language of this statute clearly contemplated
"amendments . . . from time to time, . . ." Would it be sensible
to attribute to the 1973 legislature an intent that there might
over time develop two divergent dates of effective service, one
for purposes internal to the ORCP and another for purposes of
"service" within the meaning of ORS 12.0202? Surely not, unless
there is some necessary, or at least useful, purpose to be served
by such divergence. None occurs to me.
In analyzing a legal question Such as the present one, it is
often useful to draw back a bit and view it from a larger
perspective, lest one lose sight of the forest for the trees.
Thus viewed, ORS 12.020 (2) is obviously about limitations of
actions, not about service of summons.
It refers to "service of
summons," but does not purport to define service or deal with its
specifics and details. For the latter, one naturally looks to the
ORCP, ORCP 7 specifically, since as ORS 1.735 explicitly
recognized, service of summons, including such details as when it
is complete, is part of the law of procedure.
The courts have
engrafted onto ORS 12.020(2) its own meaning, by way of statutory
construction, as to when service of summons occurs, but have done
so because the provisions in ORCP 7 D specifying when various
methods of service are complete are expressly limited to "complete
for the purpose . . . of these rules." There seems to me no good
18

reason for this self-imposed limitation.
Another way of putting the question presented in larger
perspective is by recognizing that, while rules of law are
conveniently divisible into rules of substance and rules of
procedure, there is no impermeable barrier between the two
divisions prohibiting rules in one category from being referred to
by, and incorporated into, rules in the other.
Thus ORS 12.020,
with its rules of substantive law, refers at several points to
"service of summons,H or the like, clearly part of the law of
procedure. In construing that term of reference, the courts have
not looked to ORCP 7 D to determine the effective date of service,
at least in part because the language in 7 D, "[flor the purpose .
. of these rules,
. . " has always repelled reference to its
completion date provisions. There is, however, no sound reason to
impute to the legislature, in employing such terms as "service of
aummoris " in ORS 12.020, an intent not to refer to service as
prescribed in the part of the law where one would expect details
of service to be prescribed, namely, ORCP 7. Similarly, there is
no sound reason why ORCP 7, if amended to add "or by statute,"
could not be understood to embody the Council's intent to provide
for details of service, including completion dates, both for
purposes internal to the ORCP and for purposes of any statutes
using the term "service of summons,H or the like, unless that is
excluded by the language or policy of the statute.
Unless cross-references of this sort, across the artificial
division between substantive and procedural rules, are not only
permitted, but encouraged, the law of any jurisdiction, its corpus
juris as an integrated whole, will over time became less compactly
integrated. It will unwittingly engender all manner of anomalous
quirks, quiddities and loose ends, spawning an unnecessary, untidy
and unhelpful morass of different special meanings attached to
'what, like service of summons, should be one and the same thing
for all purposes, not one thing for this purpose, and another for
that purpose. A kind of perverse affinity for attaching differing
meanings to the same words or things is one of the unflattering
traits stereotypically associated in the lay mind with the law and
lawyers.
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Enclosed are two items pertaining
proposed ORCP 7 amendments:

to

currently pending

1. This is the text of ORCP 7 showing proposed amendments
agreed upon by the conclusion of the June 14 telecon.
The
footnotes shown in the version distributed prior to the June 8
Council meeting have been deleted and replaced by new footnotes
highlighting issues that seemed to me still not entirely resolved
within the subcommittee ~ after the June 14 telecon.
If a version of an ORCP 7 text with the subcommittee's
proposed amendments is to reach Council members not members of the
subcommittee in time for them to read and prepare for the July 13
Council meeting I'll have to mail this out by about July 1. This
means that any additional or modified proposed amendments agreed
upon in a telecon held after Dave Brewer's return on July 8
probably can't be reflected in the version distributed in advance
of the July 13 meeting. The best we could do is for Dave to ask
members at the July 13 meeting to make notations of any
modifications reached by the subcommittee after July 8.

2. My memo re whether courts would give effect to amendments
adding "or by statute" following "[for purposes of computing any
period of time prescribed or allowed by these rules,
"I
apologize for the much greater length of this memo than I had
anticipated. However, the question presented is not an easy one,
and the conclusion reached is not a self-evident one. In fact, as
you'll see, my conclusion is that the trial courts and probably
the Court of Appeals will probably feel bound by the dicta in
Justice Fadeley's Hoyt v. Paulos opinion to the effect that no
rule promulgated by the Council can validly affect limitations.
In any event, the five of you will have to make the best judgment
you can and then persuade the Council to accept it should any
persuasion be necessary

"First version, II

1
2

showing

amendments

with

apparatus

and

footnotes

3

Dra£t o£ ORCP 7 with amendments proposed by
ORCP 7 Subcommittee as

4

5

o£
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RULE 7. SUMMONS

6

A.

Definitions.

For purposes of this rule,

"plaintiff"

7

shall include any party issuing summons and "defendant"

8

include any party upon whom service of summons is sought.

9

purposes of this rule,

shall
For

a "true copy" of a summons and complaint

10

means an exact and complete copy of

11

complaint with a certificate upon the copy signed by an attorney

12

of record, or if there is no attorney, by a party, which indicates

13

that the copy is exact and complete.

14

B.

Issuance.

Any

time

after

the original summons and

the

action

is

commenced,

15

plaintiff or plaintiff's attorney may issue as many original

16

summonses as either may elect and deliver such summonses to a

17

person authorized to serve summons under section E of this rule.

18

A summons is issued when subscribed by plaintiff or a resident

19

attorney of tlais state an

20

Bar. 1

active

member

of

the

Oregon

1 This amendment has already been tentatively adopted by the Council.

1

State

1

2
3

C.

,Time

Contents;

for

Response;

Notice

to

Party

Served.

C(1} Contents.

The summons shall contain:

C(1) (a) Title.

4

The title of the cause, specifying the name

5

of the court in which the complaint is filed and the names of the

6

parties to the action.

7

C (1) (b)

Direction

to

Defendant.

A direction

to

the

8

defendant requiring defendant to appear and defend within the time

9

required by subsection (2) of this section and a notification to

10

defendant that in case of failure to do so,

11

apply to the court for the relief demanded in the complaint.
C(1} (c) Subscription;

12

the plaintiff will

Post Office Address.

A subscription

by the plaintiff or by a

14

active

15

the post office address at which papers in the action may be

16

served by mail.

17

C (2)

member

Time

of

the

resident attorney ef tRis state

~

13

Oregon

for Response.

State

Bar, with the addition of

If the summons is served by any

18

manner other than publication,

the defendant shall appear and

19

defend within 30 days from the date of service.

20

served by publication pursuant to subsection D(6) of this rule,

21

the defendant shall appear and defend within 30 days from the date

22

stated in the summons.

23

the date of the first publication.

If the summons is

The date so stated in the summons shall be

2

1

C (3)

2

Notice to Party Semd.

C(3) (a)

In Geneial.

All summonses, other than a summons

3

referred to in paragraph

4

contain a notice printed in type size equal to .at least 8-point

5

type which may be substantially in the following form:

6

{Three forms of NOTICE TO DEFENDANT here omitted from this draft}

7

D.

Manner of

8

D(l} Notice Required.

(b)

or

(c)

of this subsection,

shall

Service.

Summons shall be served, either within

9

or without this state, in any manner reasonably calculated, under

10

all the circumstances, to apprise the defendant of the existence

11

and pendency of the action and to afford a reasonable opportunity

12

to appear and defend.

13

in this rule or by any other rule or statute on the defendant or

14

upon an agent authorized by appointment or law to accept service

15

of summons for the defendant.

16

restrictions and requirements of this rule,

17

methods:

18

of defendant authorized to receive process; substituted service by

19

leaving a copy of summons and complaint at a person's dwelling

20

house or usual place of abode;

21

person who is apparently in charge of an office;

22

or, service by publication.

23

D(2}

Summons may be serv~d in a manner specified

Service may be made, subject to the
by the following

personal service of summons upon defendant or an agent

office service by leaving with a

Service Methods.

3

service by mail;

D(2) (a) Personal Servic€.

1

Personal service may be made by

2

delivery of a

3

complaint to the person to be served.
D(2) (b)

4

true coPy of the summons and a true copy of the

Substituted Service.

Substituted service may be

5

made by delivering a true copy of the summons and complaint at the

6

dwelling house or usual place of abode of the person to be served,

7

to any person over 14 years of age residing in the dwelling house

8

or usual place of abode of

9

substituted service is used, the plaintiff, as soon as reasonably

10

possible. shall cause to be mailed a true copy of the summons and

11

complaint to the defendant at defendant's dwelling house or usual

12

place of abode, together with a statement of the date, time, and

13

place at which substituted service was made.

14

computing any period of time prescribed or allowed by these rules

15

or

16

mailing.

17

statute,

by

D(2) (c)

2

the person to be served.

Where

For the purpose of

substituted service shall be complete upon such

Office

Service.

If

the

person

to

be

served

18

maintains an office for the conduct of business, office service

19

may be made by leaving a true copy of the summons and complaint at

20

such office during normal working hours with the person who is

21

apparently

22

plaintiff,

in
as

charge.

Where

office

service

soon as reasonably possible,

is

used,

the

shall cause to be

2 Assuming we go with decision to add "or by statute" generally, this is one of the places
it belongs. Since this would be the first occurrence of this new phrase, this is where the staff
comment should go. I'm at work drafting a comment, and will distribute it to all of you well
before the 9-14-96 Council meeting. This is one staff comment on which the full Council
should probably have an opportunity to have input, but, of course, you guys first.
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1

mailed a true copy of the summons and complaint to the defendant

2

at the defendant's dwelling house or usual place of abode or

3

defendant's place of business or such other place under the

4

circumstances that is most reasonably calculated to apprise the

5

defendant of the existence and pendency of the action,

6

with a statement of the date,

7

service was made.

8

prescribed or allowed by these rules or

9

service shall be complete upon such mailing.
D(2) (d)

10

time,

and place at which office

For the purpose of computing any period of time
by

statute,

office

When required or allowed by

Service by Mail.

11

this

12

allo-,reEl by this rule, shall be made by mailing a true copy of the

13

summons and a

14

certified or registered mail,

15

express mail,

16

computing any period of time prescribed or allowed by these rules

17

or by statute, service by mail shall be complete three days after

18

sush4 mailing if -the- to an :address to whish it is ll\aileEl is wi thin

19

this state and seven days after mailing 5 if -the- to an address -be-

rule

or

by

together

statute,

,ggervice by mail; -,men requireEl or

true sopy of the complaint to the defendant by
return rec~ipt requested,

and by first-class mail.3

or

by

For the purpose of

3 Have I got this right?
4 I assume you folks, especially Skip, want this "such" outa here and replaced either by
nothing or "the." On the other hand, should there be substituted for "such": "the date of the
registered, certified or express mailing ..."? Without some clarification, there could be some
doubt whether the reference is to the first-class mailing or the registered, certified or express
mailing.
5 Same as note 4 above.

5

1

whieh it ie mailed is ou t s i.de this s t at.e-e-,

2

later than the date.; on which the defendant

3

for

registered,

D(3)

4

5

the

but

in

event 6

no

signs

a

receipt

certified or express mailing. 7

service

Particular Defendants.

may

be

made

upon

specified· defendants as follows:

6

D(3) (a) Individuals.
D(3) (a) (i) Generally.

7

Upon an individual defendant, by

8

personal service upon such defendant or an agent authorized by

9

appointment or law to receive service of summons or, if defendant

10

personally cannot be found at defendant's dwelling house or usual

11

place of abode, then by substituted service or by office service

12

upon such defendant or

13

to reoeive service of summons.

14

an

15

nor

16

accordance

individual
(iii>

defendant

of

this

with

defendant
18

certified

19

be

or

complete

al!T

to which

paragraph
signs

the

Service may

paragraphS

express
on

agent authorhsed by appointment or 1m.

a

of

receipt

mailing,
date

neither

applies

(2) (d)

on

also be

upon

subparagraph

(ii)

by

mailing

made

this

section

provided

for

in which
which

made

the

the
case

in

registered,
service

defendant

shall

signs

a

6 My recollection is shakey and my notes unclear on this point, but did you not agree to
change "not" to "in no event," mostly for added emphasis?
7 Apart from the minor change noted in note 6 above, my notes show that you all more or
less agreed that this was clear enough for government work.
8 I've changed "subsection" to "paragraph" because latter is correct form.

6

1

receipt

for

the mailing. 9

-

D(3) (a) (ii.) -Minors.

2

Upon a minor under the age of 14

3

years, by service in the manner specified in subparagraph (i) of

4

this paragraph upon such minor, and also upon such minor's father,

5

mother,

6

there be none, then upon any person having the care or control of

7

the minor or with whom such minor resides,

8

such minor is employed,

9

pursuant to Rule 27 A(2) .

conservator of the minor's estate,

or guardian,

if

or in whose service

or upon a guardian ad litem appointed

D(3) (a) (iii) Incapacitated Persons.

10

or,

11

is

12

125.005, by service in the manner specified in subparagraph (i) of

13

this paragraph upon such person, and also upon the conservator of

14

such person's es ta te or guardian,

15

guardian ad litem appointed pursuant to Rule 27 B(2).

16

17
18

incapacitated or financially incapable,

Upon a person who

D(3) (b)

or,

as defined by ORS

if' there be none,

Corporations and Limited Partnerships.

upon a

Upon a

domestic or foreign corporation or limited partnership:
D(3) (b) (i) Primary Service Method.

By personal service

19

or office service upon a

20

general partner, or managing agent of the corporation or limited

21

partnership, or by personal service upon any clerk on duty in the

22

office of a registered agent.

23

24

D(3) (b) (ii)

registered agent,

Alternatives.

If

a

officer,

director,

registered agent,

officer, director, general partner, or managing agent cannot be
9 This final clause, beginning with "in which case" really is glaringly redundant. Want
to reconsider deleting it?

7

1

found in the county where the'action is filed, the summons may be

2

served:

3

officer,

4

personal service on any clerk or agent of the corporation or

5

limited partnership who may be found in the county where the

6

action

7

complaint to the office of the registered agent or to the last

8

registered office of the corporation or limited partnership, if

9

any,

by substituted service upon such registered agent,
director,

is

as

general partner,

filed;

or managing agent;

or by mailing a

shown by the records

copy of

on file

in

the

or by

summons and

the office of

the

10

Secretary of State or, if the corporation or limited partnership

11

is not authorized to transact business in this state at the time

12

of the transaction, event, or occurrence upon which the action is

13

based occurred, to the principal office or place of business of

14

the corporation or limited partnership, and in any case to any

15

address .t.he use of which the plaintiff knows or, on the basis of

16

reasonable inquiry, has reason to believe is most likely to result

17

in actual notice.

18

D(3) (c) State.

Upon the state, by personal service upon

19

the Attorney General or by leaving a copy of the summons and

20

complaint

21

assistant, or clerk.

22

at

the

D(3) (d)

Attorney

General's

Public Bodies.

office

with

Upon any county,

a

deputy,

incorporated

23

city, school district, or other public corporation, commission,

24

board or agency, by personal service or office service upon an

25

officer, director, managing agent, or attorney thereof.

26

D(3) (e)

General

Partnerships.

8

Upon

any

general

1

partnerships by personal service upon a partner or any agent

2

authorized by

3

the partnership.

4

appoint~~nt

or law to receive service of summons for

D(3) (f) Other Unincorporated Association Subject to Suit

5

Under a Common Name.

6

subject to suit under a common name by personal service upon an

7

officer, managing agent, or agent authorized by appointment or law

8

to receive service of summons for the unincorporated association.

9

Upon any other unincorporated association

D(3) (g) Vessel Owners and Charterers.

Upon any foreign

10

steamship owner or steamship charterer by personal service upon a

11

vessel master in such owner's or charterer's employment or any

12

agent authorized by such owner or charterer to provide services to

13

a vessel calling at a port in the State of Oregon, or a port in

14

the State of Washington on that portion of the Columbia River

15

forming a common boundary with Oregon.

16

17
18

D(4) Particular Actions Involving Motor Vehicles.
D(4) (a) Actions Arising Out of Use of Roads, Highways,
and Streets; Service by Mail.

19

D(4) (a) (i) In any action arising out of any accident,

20

collision, or liability in which a motor vehicle may be involved

21

while being operated upon the roads, highways, aB4 or streets of

22

this state,lO

aBy dofoBdaBt ,ffio operated SUOR motor vORiole;

10 My notes show that the final consensus at end of 7-25-96 telecon was to leave this
language alone, in particular, not to add the previously suggested "or premises open to the
public." There's still time for second thoughts, though I don't suggest any are called for.

9

or

1

oaused sueh motor vehiole ts ~e operated on the defendant's behalf

2

who

3

subseotion D (])

4

lew'Jing one espy of the summons and oomplaint '>lith a fee of $12. fiG

5

'dith

6

department authoriges to aooept summonG or

7

and

8

'Prarwportation

9

requeGted.

oafmot be served;

the

of

this

Department

oomplaint

a

summons by any method speoified in

rule,

of

,dth
b~'

~Iith

may be served \lith summons by

'Pransportation

fee

of

or

at

~,

to

$12. fiG

any

offiee

the

mailing suoh summonG
the

regiGtered or oertified mail,

Department

of

return reoeipt

'Phe plaintiff shall oause to be mailed by regiGtered

10

or oertified mail,

11

summons and oomplaint to the defendant at the address given by the

12

defendant at the time of the aooident or oollision that is the

13

subj eot of the action, and at the most reoent addreoG as Ghmffi by

14

the Department of 'PranGpertation' G driver reoordG i

15

other addroGs of the defendant ]mo',ffi to the plaintiff, 'dhioh might

16

result

17

oomputing

18

servioe under this para§fraph Ghall be eomplete upon the date of

19

the firGt mailin§f te the defendant. if

20

attempt

21

subsection

22

pursuant

to

23

shown by

its

24

may

25

accordance

26

addressed to

in

return receipt requested,

aotual
an~'

to

then

notice

to

the

a true copy of the

defendant.

and at any

For purpeses

of

period of time presoribed or allo'ded by those ruleG,

serve
(3)

the

of

defendant

this

subparagraph
return,

serve
with
the

the

by

section
(3) (a) (i)

did not

the
a

defendant

of

effect

(2)(d)

at:

10

method

except

defendant

paragraph

plaintiff

this

by

by

mail

section and,

as

the plaintiff

mailings
of

one

authorized

service

service,
by

makes

this

made

in

subsection

2

at

the

residence 'address

scene of
(B)

3

4

defendant

5

of

the

current

shown

in

plaintiff
and

at

8

(A)

9

defendant.

the

11

be

shown

if

12

the

13

express

14

made

15

undeliverable

16

receipt.

17

prescribed

18

service

19

latest

20

(B)

For

or

of

of

defendant

any,

the

defendant

might

result

in

actual

pursuant

to

this

of

service

of

the

Department

was

the

purpose

(A),

by

these

any

of

is13 made.

the
If

subparagraph

may

true

shall

to
not

be

mailings

of

above

was

sender

as

signed 12 its

period
or

copy

certified or
(C)

any

rules

by
the

and

had

the

to

a

returned

computing

subparagraph

on which

(B)

to

required

notice

registered,

defendant
of

known

mailings

includes

the

by

it

that

this

the

the

allowed

above

recordsll

if

making

that
or

address,

of

required

the

under

(C)

driver

in which each of

showing

and

time

proof

mailings

date

residence

address

service

the

envelope

the

and;

which

(B)

Sufficient

10

the

any other

(C)

provided by

the, accident:

Transportation,

6
7

any

(AI

1

by

complete
required

of

time

statute,
on
by

the mailing required by

the
(A),
(C)

11 What about the earlier suggestion that "or ownership," or equivalent, be added
following "driver"?
12 What about substituting "did not sign" for "had not signed"?
13 I've changed "are" to "is," so that Bessie Masten, my grade school English teacher,
does not return to haunt me from her grave.

11

1

is

omitted

because

2

address

3

to

4

the proof of service shall

other

which

the 'plaintiff

than .those

might

result

D(4) (a) (ii)

5

tBe

DepartmeBt

specified

in

~Be

ef

actual

did
in

not

CA)

notice

know

and

to

of

CB)

the

any

mailing

defendant,

so certify.14

A fee ef

$l~.§Q

TraBspertatieB

paid by tBe plaiBtiff

Ga

aSGain

aElElress

6

te

7

infamllaGian

8

servise

9

sBall be taJwd as part ef tBe sests if plaiBtiff prevails iB tBe

sansernin!l

PQrsuanG

Ga

a

ElefenElanG

sQspara!lraph

eil

in

arEler

af

Ghis

Ga

para!lraph

10

astieB.

11

all SUSB su_eBses ""..isB sBall sBml the day ef servise.

12

incurred

13

dafendant

14

paragraph are

THe DepartmeBt ef TraBspertatieB sBall keep a reserd ef

15
16

in

obtaining

served

of

address

pursuant

to

information
subparagraph

recoverable as provided 'in Rule

D(4) (

order

malte

a) Ciii)

default

The

against

a

requirements
defendant

for

served

Costs

concerning
Ci)

of

a

this

68. 15

obtaining

an

pursuant

to

14 My notes show that, at end of 7-25-96 telecon, there was a consensus in favor of
adding this sentence, See note 2, p. 22, in my 7-15-96 memo.
Please note my effort to reformat this subparagraph to make it more readable. It's still
far from being a "good read," and maybe before the final curtain comes down someone can think
of improvements in readability.
Also note that I have changed (1), (2) and (3) to (A), (B) and (C), even though I don't
like this change aesthetically. The reason for this proposed change has to do with ORCP 1 E,
regarding which I am the state's leading authority and constantly in demand to lecture about far
and wide. In amending ORCP 7, we don't want to defy 1 E, which reserves enclosed numerals for
subsections. Parenthetically enclosed capital letters are the only designations left unassigned
by 1 E. These seemed preferable to invading the Cyrillic alphabet. This is the kind of nitpicking
stuff which the Legislative Counsel gets very huffy about, which is all to his credit.
15 Do you really want to do this? If so, please check my wording. The reference is to
Rule 68 generally, to incorporate all of its provisions here.

12

1

subparagraph

2

subsection A(2)

3

Ii)

of

this, paragraph

are

as

provided

in

of Rule 69.16

D(4} (b) Notification of Change of Address.
~

Every motorist

or streets of this state who,

4

or user of the roads, highways,

5

while operating a motor vehicle upon the roads,

6

streets of this state, is involved in any accident, collision, or

7

liability, shall forthwith notify the Department of Transportation

8

of any change of such defendant's address occurring wi thin three

9

years after such accident or collision. 17
D(4) (G) 18

10

Ho

served under

dofault

11

defendant.

12

submits an affida>vit sho'ding,
D (4) (G) (i)

13

this

shall bo

highways,

ontered against

subseGtion unless

the

or

an~'

plaintiff

that su_ons ',.as served as provided in

14

subparagraph D(4) (a) (i) of this rule and all mailings to defendant

15

required by sblbparagraph D(4) (a) (i) of this rule sUBseat;:ien have

16

beon made,

17

18

and
D(4) (G) (ii)

either,

if tho identity of defendant's

insuranGe Garrier is lmo'<'IB to the plaintiff or Gould be determined
16 Do you really want to do this? If so, how's the wording? It seemed to me this little
jobber should appear more naturally as D(4)(a)(iii), rather than be separated from (i) and
(ii), as D(4)(c) follOWing that confounded D(4)(b). Keep in mind that English is my second
language, my first being Latin.

17 Karsten is checking to see whether this provision jibes with the pertinent
provisions of the Oregon Vehicle Code. I believe that Dave Paradis was correct that there is no
equivalent provision in the Code, so presumably D(4)(b) must be retained.
18 D(4)(c) in its entirely has been transferred to Rule 69 to become 69 A(2), as more
or less agreed at the 7-13-96 Council meeting. See my draft of Rule 69 as proposed to be
amended. I think it's o.k., but please check it carefully.

13

1

from aay reeords of tRe Department of Wransportation aeeessible to

2

plaintiff, tRat tRe pJaintiff not less tRan 14

3

the applieation for default eaused a

4

eomplaint to be mailed to sueR insuranee earrier by re§istered or

5

eertified mail, return reeeipt requested, or that tRe defendant's

6

insuranee earrier is unlmmffil

7

aQ

d~'s

prior to

eopy of tRe summons and

and

D(4) (e) (iii) that serviee of summons eould not be had

8

by any metRod speeified

9

rule

in subseetion D(3)

of tRis

seEl~ie1'l.

D(5)

10

aQ~heriBed

Service in Foreign Country.

When

service

is

to be

11

effected upon a party in a foreign country, it is also sufficient

12

if service of summons is made in the manner prescribed by the law

13

of the foreign country for service in that country in its courts

14

of general jurisdiction, or as directed by the foreign authority

15

in response to letters rogatory, or as directed by order of the

16

court.

17

calculated to give actual notice.

However,

in all cases such service shall be reasonably

D(6) Court Order for Service;

18

Service by Publication.

D(6) (a) Court Order for Service by Other Method.

19

On motion

20

upon a showing by affidavit that service cannot be made by any

21

method otherwise specified

22

statute, the court, at its discretion, may order service by any

23

method or combination of methods which under the circumstances is

24

most

reasonably calculated

in

to

these

rules

apprise

14

the

or other

defendant

rule

of

or

the

1

existence and pendency of the action,

2

to:

3

specified post

4

requested, deliver to addressee only;19

5

locations.

6

publication, the court may order a time for response.

7

mailing without publication to a

publication of Summons;

If

office

address

service is

including but not limited

of

defendant,

return

receipt

or posting at specified

ordered by any manner other

D(6) (b) Contents of Published Summons.

than

In addition to the

8

contents of a summons as described in section C of this rule, a

9

published summons shall also contain a summary statement of the

10

object of the complaint and the demand for relief, and the notice

11

required in subsection C(3) shall state: "The 'motion' or 'answer'

12

(or 'reply') must be given to the court clerk or administrator

13

within 30 days of the date of first publication specified herein

14

along with the required filing fee."

15

also contain the date of the first publication of the summons.

16

D(6) (c) Where published.
publication

to

be

The 'published summons shall

An order for publication shall

17

direct

made

in

a

newspaper

of

general

18

circulation in the county where the action is commenced or,

19

there is no such newspaper, then in a newspaper to be designated

20

as most likely to give notice to the person to be served.

if

Such

19 Do we need to mess with this mailing lingo, for consistency with lingo changes

elsewhere? Note proposed amendment at lines 14-15, p. 16. Easily done if necessary or
useful, but doesn't seem to me to be very important. The only problem with this provision, as I
pointed out elsewhere, is that if one or more mailing addresses of defendant were known, service
by publication would probably violate Mullane. More generally, when service is pursuant to
court order, the court should be left with maximum discretion to hand-tailor service in light of
particular circumstances. I'm sure you'd agree the Council should avoid promulgating rules of
the: "the judge shall, before ruling on the motion, first straighten his tie or her female
equivalent, and exercise reasonable diligence to the end that his or her hanky is clean" type.

15

1

publication shall be four times in successive calendar weeks.

2

the

3

county

4

might

5

plaintiff

shall

6

paragraph

D (6) (a)

7

order publication

8

in addition

9

where the

of

a

specific

where

the

action

is

result

in

actual

notice

to,

so

state

of
in a
or

in

commenced

in

this

location

to

the

where

the

and

comparable manner
lieu

of,

required

the

at

publication

the

publication

defendant,

affidavit

subsection,

other

court

such

the
by
may

location

in

the

county

If

service by

action is commenced.

D(6)(d)

10

kno~s

plaintiff

If

Mailing Summons and Complaint.

11

publication is ordered and defendant's post office address is

12

known or

13

plaintiff shall mail a copy of the summons and complaint to the

14

defendant

15

requested,

16

When

17

ascertained upon diligent inquiry,

18

complaint shall be mailed to the defendant at defendant's last

19

known address.

20

upon diligent inquiry, the present or last known address of the

21

defendant,

22

required.

23

24

can with

by
or

reasonable

certified

or

by express

diligence

be

registered· mail,
mail,

and· by

ascertained,

the

return

receipt

first-class

mail.20

the address of any defendant is not known or cannot be
a

copy of the summons and

If plaintiff does not know and cannot ascertain,

mailing a copy of the summons and complaint is not

D(6} (e) Unknown Heirs or Persons.

If service cannot be made

by another method described in this section because defendants are

20 I suppose this is correct here.

16

1

unknown heirs or persons as described in sections I and J of Rule

2

20, the action shall proceed against the unknown heirs or persons

3

in

4

publication and with like effect;

5

persons who have or claim any right, estate, lien, or interest in

6

the property in controversy, at the time of the commencement of

7

the

8

concluded by the judgment in the action, if the same is in favor

9

of the plaintiff,

10
11

the

same

action,

manner

and

as

against

served by

named

defendants

served by

and any such unknown heirs or

publication,

shall

be bound and

as effectively as if the action was brought

against such defendants by name.
D(6) (f)
against

13

representatives, on application and sufficient cause shown, at any

14

time before judgment, shall be allowed to defend the action.

15

defendant against whom publication is ordered or such defendant's

16

representatives may, upon good cause shown and upon such terms as

17

may be proper, be allowed to defend after judgment and within one

18

year after entry of jUdgment.

19

the judgment or any part thereof has been collected or otherwise

20

enforced, restitution may be ordered by the court, but the title

21

to property sold upon execution issued on such judgment,

22

purchaser in good faith, shall not be affected thereby.

24

1;)(7)

publication

is

ordered

Be

Served.

such

defendant's

A

If the defense is successful, and

fJefeBElaBI; rlq,e GaBBel; Be Sen'OG.

Who Cannot

or

A defendant

12

23

whom

Defending Before or After Judgment.

D(6l (gl

to a

Defendant

A defendant cannot within the meaning

17

this

subsection 2 1

1

of

2

otherwise specified

3

other rule or statute

if

4

summons by all

methods specified in subsection D(3)22

5

authorized for service upon such defendant and was unable to

6

complete service, or if the plaintiff knew that service by such

7

methods could not be accomplished. 2 3

~n

e.f. the

be

served with

oliBoeotiaB ];) (:<)

summons

by

any method

af tRio these rules

the plaintiff

or

attempted service of

21 I think I've gotten to know Skip's stylistic preferences well enough to suspect he
would prefer that the phrase "within the meaning of this subsection" be moved back to
immediately follow "be served with summons."
22 I think there's a little problem here. As this now reads, a plaintiff, before resorting
to court-ordered service, would not have to show an unsuccessful effort to make service
pursuant to D(4)(a)(i), even in a motor vehicle case where that provision would be applicable.
If I'm right about this, wouldn't the fix be simply to add: "or subparagraph D(4)(a)(i)"
following: "in subseotion D(3)"? The full wording would then be: "in subsection D(3) or
subparagraph D(4)(a)(i) of this section, authorized for service upon ~the [pace Skip]
defendant, and was unable ..." Note, inoidentally, that elsewhere throughout the ORCP, "Rule"
tends to be initial capped when reference is to another Rule, but initial lower case when
reference is within the same rule. This usuage probably reflects the courtesy that each Rule
owes to all others, but not to itself. This would be like the courtesy among warships of nations
not at war, which salute one another but not themselves.
23 This last clause, beginning "or if the plaintiff knew," continues to bother me and feel
I should draw it to your attention. Suppose a plaintiff's attorney saunters into court with a
motion for court-ordered service, but without the affidavit required by D(6)(a) showing that
service could not be made in any other way, as elaborated upon in D(6)(g). Motion judge says:
"Fine, but where's your affidavit?" Plaintiff's attorney courteously responds: "Don't need no
....g affidavit, Your Honor, since I made no efforts to serve because I just 'knew" none of them
could be accomplished." Motion judge replies: "Since you made no efforts to effeot service in
any of the normal ways, you must at least represent to the court [or provide me with an
affidavit, or take the stand and testify under oath] about what specific facts were known to you
on the basis of which you "knew" that service by normal means would not work." Plaintiff's
attorney responds with a final forensic flourish: "Nuts, Your Honor."
If you share my ooncern, I suggest you reconsider some earlier language whereby
plaintiffs' attorneys would have to aver in their D(6)(a) affidavits either having attempted
service by all normal methods or the specific factual basis for their concludinq that none of
them would work. This is probably much ado about almost nothing, but the Court of Appeals has
on occasion been very persnickety about the factual showing made as a predicate to court ordered

18

t.

E.

By

Whom

Se~ved;

Compensation.

A summons may be

2

served by any competent person 18 years of age or older who is a

3

resident of the state where service is made or of this state and

4

is not a party to the action nor,

5

180.260, an officer, director, or employee of, nor attorney for,

6

any party, corporate or otherwise.

7

sheriff's deputy in this state who serves a summons shall be

8

prescribed by statute or rule.

9

summons,

a

reasonable

fee

except as provided in ORS

Compensation to a sheriff or a

If any other person serves the

may

be

paid

for

service.

This

10

compensation shall be part of disbursements and shall be recovered

11

as provided in Rule 68.

12

F.

13

F (1)

Return;
Return

Proof
of

of

Service.

Summons.

The summons shall be promptly

14

returned to the clerk with whom the complaint is filed with proof

15

of service or mailing, or that defendant cannot be found.

16

summons may be returned by mail.

17

18
19

20

21

F(2)

Proof of Service.

The

Proof of service of summons or

mailing may be made as follows:
F(2) (a) Service Other Than Publication.

Service other than

publication shall be proved by:
F(2) (a) (i) Certificate of Service When Summons Not Served
service by publication. It might be that the best way to handle this would be to incorporate apt
language into O(6)(a), and then drop O(6)(g) entirely.

19

If tn& summons is not served by a sheriff

1

by Sheriff or Deputy.

2

or a sheriff's deputy.: 'the certificate of the server indicating:

3

the time,

4

competent person 18 years of age or older and a resident of the

5

state of service or this state and is not a party to nor an

6

officer, director,

7

corporate or otherwise;

8

firm,

9

action.

place,

and manner of service;

that the server is a

or employee of, nor attorney for any party,
and that the server knew that the person,

or corporation served is the identical one named in the
If the defendant is not personally served,

the server

10

shall state in the certificate when, where, and with whom a copy

11

of the summons and complaint was left or describe in detail the

12

manner and circumstances of service.

13

were mailed, the certificate may be made by the person completing

14

the mailing or the attorney for any party and shall state the

15

circumstances

16

attached.

17

of

mailing and

the

If the summons and complaint

return

receipt 2 4

shall

be

F(2) (a) (ii) Certificate of Service by Sheriff or Deputy.

18

If the summons is served by a sheriff or a sheriff's deputy,

19

sheriff's or deputy's certificate of service indicating the time,

20

place, and manner of service, and if defendant is not personally

21

served, when, where, and with whom the copy of the summons and

22

complaint

23

circumstances of service.

24

mailed, the certificate shall state the circumstances of mailing

was

left

or

describing

in

detail

the

manner

the

and

If the summons and complaint were

24 This looks to me o.k. as is, but thought I should call it to your attention in case you
might think any change needed for consistency, etc.

20

1

and the return receipt shall be attached.

2
3

F(2} (b)

Publication.

Service by publication shall be

proved by an affidavit in sUbstantially the following form:

4

AFFIDAVIT OF PUBLICATION (Here omitted)

5

F(2) (c) Making and Certifying Affidavit.

The affidavit of

6

service may be made and certified before a notary public, or other

7

official authorized to administer oaths and acting as such by

8

authority of the United States, or any state or territory of the

9

United States, or the District of Columbia, and the official seal,

10

if any,

11

signature of such notary or other official, when so attested by

12

the affixing of the official seal, .Lf any; of such person, shall

13

be prima facie evidence of authority to make and certify such

14

affidavit.

15

of such person shall be affixed to the affidavit.

F(2} (d) Form of Certificate or Affidavit.

The

A certificate or

16

affidavit containing proof of service may be made upon the summons

17

or as a separate document attached to the summons.

18

F(3) Written Admission.

19

written admission of the defendant.

20

In any case proof may be made by

F(4} Failure to Make Proof;

Validity of Service.

If summons

21

has been properly served, failure to make or file a proper proof

22

of service shall not affect the validity of the service.
21

1

G.

Disregard

~£.

Actual

Error;

3

summons, issuance of summons, aB& or

4

summons shall not affect

5

existence

6

determines

7

substance

8

amendment to a summons, or affidavit or certificate of service of

9

summons, 26 and shall disregard any error in the content of
sf

jurisdiction

that
and

the

summons

over

that

of

the

form of

person who may serve

validity of service of summons or the

defendant

pendency

~!!.

to

to

comply with provisions of

~

rule relating

Failure

2

of

this

Notice.

the

received actual

the

does

person~

action.

not

The

if

notice

court

materially

the

may

court
of

the

allow

prejudice

~

10

serviee

the

11

substantive rights of the party against whom summons was issued.27
25 Seems to me this comma is not needed.
26 The more I've thought about what Rudy said during the 7-25-96 telecon, the more I
think he was right in his view that this amendment provision is a useless distraction. None of
you could think of any occasion when amendment of summons or proof of service has even been
even sought, much less granted. You might recall that, some time back, I reported that in the
FRCP, the provision that closely resembled ORCP 7 G was shrunken down to all that remains of
it, which states:
(h) Amendment. At any time in its discretion and upon such
terms as it deems just, the court may allow any process or proof of service thereof to be amended, unless it clearly appears that material prejudice would result to the substantial rights of the party against whom
the process issued. FRCP 4(h).
Prior to our next telecon I'll try to find out what the rationale was for what was retained
from a provision that was previously more lengthy and elaborate, l.e., more like the present
ORCP7G.
27 My notes show that, at the end of the 7-25-96 telecon, there was a near consensus,
but not quite an absolutely final one, that this language should be left as is, rather than
amending it as Dave Brewer suggested. Dave's suggestion would have the language read as
follows:

22

1

2

3

4
5
6
7
8
9
10
11

12

H.

Telegraphic

~ransmission.

A summons and complaint may

be transmitted by telegraph as provided in Rule 8 D.

Two Little Queries

1. At what point should a draft showing suggested amendments be
shared with Barbara Fishleder at PLF? Presumably right after the
next telecon.
It might be helpful to the subcommittee to have her
comments well prior to the 9-14-96 Council meeting, whether they
are favorable and reassuring or critical. In the latter event,
the subcommittee would want enough time before the Sept. Council
meeting to fix any problems that Barbara might spot. Also, is
there any value in "liasing" with the Procedure & Practice
Committee and, if so, has Karsten already done that?

... The court may allow amendment to a summons, or affidavit or certificate of
service of summons. The court shall disregard any error in the content of
summons that does not materially prejudice the substantive rights of the
party against whom summons was issued. Furthermore[?], provided that
service is made in any manner complying with subsection 0(1) of this rule,
the court shall disregard any error in the service of summons that does not
materially prejudice the sUbstantive[?] rights of the party against whom
summons was issued.
As I recall, Dave conceded that his prose was a bit repetitious, but suggested that this, or
something like it, might be the best way to clarify the intent behind deleting "or of service"
without resorting to a staff comment. Speaking only for myself, I still think a staff comment is
the best way to goo-after all, we're going to rely upon that device to deal with the "or by
statute" issue--but many of you were concerned that staff comments don't reach everyone.
Possibly we should hire a skywriter.
For what it's worth, I'm inclined to think Dave is correct about this. We want trial
judges to uphold any method of service that complies with 0(1), but at the same time don't want
them to fall into the trap of upholding service not in compliance with the "reasonably
calCUlated/Mullane standard of 0(1) merely because defendant got actual notice within the
limitations period plus the extra 60 days allowed by ORS 12.020(2), which is what must be
meant by "substantive rights." The latter error is what we fear the present language might
invite, although going by the limited evidence afforded by appellate reports, trial courts appear
to have avoided that error up to now. My guess, however, is that, in the trial courts, motions to
set aside service are more than occasionally erroneously denied merely because defendant
somehow got actual notice within 60 days of timely filing, but defendants have not taken the
point up on appeal, often because they prevail on the merits. In other words, I suggest that
Dave's proposal, or something along its lines, be given some reconsideration.
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1
2
3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18

2. I believe that, at one point, Rudy mentioned that liability
insurers can be expect~d to oppose the transfer of D(4) (c) to
become ORCP 69 A(2).
r".don't understand why insurers would oppose
merely transferring a provision from one rule to another,
especially when they're picking up an additional 20 days advance
notice. But Rudy knows a heck of alot more about insurers than I
do. If he believes their opposition would be serious, I believe
the subcommittee needs to think how best to head off an invasion
of the 9-14-96 Council meeting by spokespersons for the industry.
That would be unfortunate, first because the Council cannot spare
the time, and secondly because I've witnessed past occasions when
vehement opposing "testimony" seems to give the Council the
willies and causes some members to lose their nerve. Even worse
than alot of people testifying at the September meeting would be
to have some influential interest group charging into the '97
legislature merely because provoked by this transfer, with the
possible result that the entire applecart of 7 D amendments is
upset

24
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ALLOWANCE AND

TAXATION OF

3

RULE

4

FEES AND COSTS AND DISBURSEMENTS

68.

ATTORNEY

As used in this rule:

5

A. Definitions.

6

A(l) Attorney Fees.

"Attorney fees" are the reasonable value

7

of legal services related to the prosecution or defense of an

8

action.
A(2)

9

Costs and Disbursements.

"Costs and disbursements" are

10

reasonable and necessary expenses incurred in the prosecution or

11

defense of an action other than for legal services, and include

12

the fees of officers and witnesses;

13

summonses or notices, and the postage where the same are served by

14

mail;

15

Department

16

with

17

ILl

18

public record, book, or document admitted into evidence at trial;

19

recordation of any document where recordation is required to give

20

notice of the creation, modification or termination of an interest

21

in real property;

the

cost
of

summons

of

obtaining

Transportation
pursuant

to

the expense of publication of

address

information

concerning

subparagraph

the compensation of referees;

a

from

defendant

D(4) (a) (il

the

served

of

Rule

the expense of copying of any

a reasonable sum paid a person for executing

1 I assume this is the logical place to put this phrase.
However, do
you think it necessary or helpful to insert this, or anything akin to. it, in
light of the final clause of this sentence, which negates an expressio unius
problem?
45

and

1

any

bond,

2

obligation therein;

3

agreement,

4

expense of taking depositions shall not be allowed,

5

the depositions are used at trial, except as otherwise provided by

6

rule or statute.

B.

7

recognizance,
a~9

undertaking,

stipulation,

or

other

any other expense specifically allowed by

by these rules,

or by other rule or statute.

Allowance of Costs and Disbursements.

The

even though

In any action,

8

costs and disbursements shall be allowed to the prevailing party,

9

unless these rules or other rule or statute direct that in the

10

particular case costs and disbursements shall not be allowed to

11

the prevailing party or shall be allowed to some other party, or

12

unless the court otherwise directs.

13

of these rules or any other rule or statute, a party has a right

14

to recover costs, such party shall also have a right to recover

15

disbursements.

C.

16
17

and

Award

Costs

and

of

and

Entry

of

If, under a special provision

Judgment

for

Attorney

Fees

Disbursements.

18

C(l) Application of This Section to Award of Attorney Fees.

19

Notwithstanding Rule 1 A and the procedure provided in any rule or

20

statute permitting recovery of attorney fees in a particular case,

21

this section governs the pleading, proof, and award of attorney

22

fees

23

recovery of such fees, except where:

24

in all

cases,

regardless of the source of

the right

to

C(l) (a) Such items are claimed as damages arising prior to
46

1
2
3
4

the action;

or

C(l) (b) Such items are granted by order, rather than entered
as part of a judgment.
C(2) (a) Alleging Right to Attorney Fees.

A party seeking

5

attorney fees shall allege the facts,

6

provides a basis for the award of

7

that party.

8

right to recover such fees accrues.

9

awarded unless a right to recover such fee is alleged as provided

10
11

suc~

statute,

or rule which

fees in a pleading filed by

Attorney fees may be sought before the substantive
No attorney fees shall be

in this subsection.
C(2) (b)

If a party does not file a pleading and seeks

12

judgment or dismissal by motion, a right to attorney fees shall be

13

alleged

14

required in a pleading.

15

in such motion,

in similar

form to

the allegations

C(2) (c) A party shall not be required to allege a right to a

16

specific amount of attorney fees.

17

entitled to "reasonable attorney fees" is sufficient.

18

C (2) (d)

An allegation that a party is

Any allegation of a right to attorney fees in a

19

pleading or motion shall be deemed denied and no responsive

20

pleading shall be necessary.

21

to strike the allegation or to make the allegation more definite

22

and certain.

23

allegation of the facts, statute, or rule which provides a basis

24

for the award of fees shall be waived if not alleged prior to

25

trial or hearing.

26

C(3)

The opposing party may make a motion

Any objections

Proof.

The

to

the

form or specificity of

items of attorney fees
47

and costs and

1

disbursements

shall

2

subsection (4) of

3

the trial.

be submitted in

chi&~ection,

without proof being offered during

4

C(4)

5

Disbursements.

6

and disbursements shall be as follows:

7

Procedure

for

the manner provided by

or Costs

Seeking Attorney Fees

and

The procedure for seeking attorney fees or costs

C(4) (a) Filing and Serving Statement of Attorney Fees and

8

Costs and Disbursements.

9

and disbursements shall, not later than 14 days after entry of

10

A party seeking attorney fees or costs

judgment pursuant to Rule 67:
C(4) (a) (i)

11

of

File with

12

statement

the

amount

13

disbursements,

14

accordance wi th Rule 9 C;

together

the
of

with

court a
attorney

proof

of

signed and detailed
fees

or

service,

costs
if

any,

and
in

and

15

C(4) (a) (ii) Serve, in accordance with Rule 9 B, a copy of

16

the statement on all parties who are not in default for failure to

17

appear.

18

C (4) (b)

Objections.

A party may object to a

statement

19

seeking attorney fees or costs and disbursements or any part

20

thereof by written objections to the statement.

21

shall be served within 14 days after service on the objecting

22

party of a

23

specific and may be founded in law or in fact and shall be deemed

24

controverted without further pleading.

25

may be amended in accordance with Rule 23.

26

copy of

the statement.

C(4) (c) Hearing on Objections.
48

The objections

The objections shall be

Statements and objections

1

C(4) (c) (i)

If objections are filed in accordance with
t~is

2

paragraph C(4) (b) of

3

hear and determine all

4

statement of attorney fees or costs and disbursements and by the

5

objections.

6

to present evidence and affidavits relevant to any factual issue.

raised by the

The parties shall be given a reasonable opportunity

8

part

9

disbursements.

11

issues of law and fact

C(4) (c) (ii) The court shall deny or award in whole or in

7

10

rule, the court, without a jury, shall

the

amounts

sought

as

attorney

fees

or

costs

and

No findings of fact or conclusions of law shall be

necessary.
C(4) (d) No Timely Objections.

If objections are not timely

12

filed the court may award attorney fees or costs and disbursements

13

sought in the statement.

Judgment

14

C (5)

15

Disbursements.
C(5) (a)

16

Concerning

Attorney

As Part of Judgment.

Fees

or

Costs

and

When all issues regarding

17

attorney fees or costs and disbursements have been determined

18

before a judgment pursuant to Rule 67 is entered, the court shall

19

include

20

disbursements in that judgment.

21

any award or

denial

of

attorney

C(5) (b) By Supplemental Judgment;

fees

Notice.

or

costs

and

When any issue

22

regarding attorney fees or costs and disbursements has not been

23

determined before a judgment pursuant to Rule 67 is entered, any

24

award or denial of attorney fees or costs and disbursements shall

25

be made by a separate supplemental judgment.

26

judgment shall be filed and entered and notice shall be given to
49

The supplemental

1

the parties in the same manner'as provided in Rule 70 B(l).

2

3

C (6)

Avoidance of.' Nul tiple Collection of Attorney Fees and

Costs and Disbursements.

4

C (6) (a)

Separate Judgments for Separate Claims.

Where

5

separate final judgments are granted in one action for separate

6

claims pursuant to .Rule 67 B, the court shall take such steps as

7

necessary to avoid the multiple taxation of the same attorney fees

8

and costs and disbursements in more than one such judgment.

9

C(6) (b) Separate Judgments for the Same Claim.

When there

10

are separate judgments entered for one claim

11

actions are brought for the same claim against several parties who

12

might have been joined as parties in the same action,

13

pursuant to Rule 67 B separate final judgments are entered against

14

several parties for the same claim), attorney fees and costs and

15

disbursements may be entered in each such judgment as provided in

16

this

17

recovery of attorney fees or costs and disbursements included in

18

all other judgments.

rule,

but

satisfaction of

50

one

such

(where separate

or where

judgment shall bar

1
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68.
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ALLOWANCE

AND

AND

TAXATION OF

ATTORNEY

FEES

AND

DISBURSEMENTS

5

A. Definitions.

6

A(l) Attorney Fees.

As used in this rule:
"Attorney fees" are the reasonable value

7

of legal services related to the prosecution or defense of an

8

action.
A(2)

9

"Costs and disbursements" are

Costs and Disbursements.

10

reasonable and necessary expenses incurred in the prosecution or

11

defense of an action other than for legal services, and include

12

the fees of officers and witnesses;

13

summonses or notices, and the postage where the same are served by

14

mail;

15

Department of Transportation concerning a defendant served with

16

summons pursuant

17

compensation of referees;

18

record,

19

recordation of any document where recordation is required to give

20

notice of the creation, modification or termination of an interest

21

in real property;

22

any

23

obligation therein;

the

cost

book,

bond,

or

of

to

obtaining

the expense of publication of

address

information

subparagraph D(4) (a) (i)

from

of Rule 7;

the

the

the expense of copying of any public

document

admitted

into

evidence

at

trial;

a reasonable sum paid a person for executing

recognizance,

undertaking,

stipulation,

or

other

and any other expense specifically allowed by
51

1

agreement,

by these rules, . or by other rule or statute.

2

expense of taking

3

the depositions are used at trial, except as otherwise provided by

4

rule or statute.

depQ~itions

shall not be allowed,

B. Allowance of Costs and Disbursements.

5

The

even though

In any action,

6

costs and disbursements shall be allowed to the prevailing party,

7

unless these rules or other rule or statute direct that in the

8

particular case costs and disbursements shall not be allowed to

9

the prevailing party or shall be allowed to some other party, or

10

unless the court otherwise directs.

11

of these rules or any other rule or statute, a party has a right

12

to recover costs, such party shall also have a right to recover

13

disbursements.

14
15

C.
and

Award

Costs

of

and

and

Entry

of

If, under a special provision

Judgment

for

Attorney

Fees

Disbursements.

C(l) Application of This Section to Award of Attorney Fees.

16
17

Notwithstanding Rule 1 A and the procedure provided in any rule or

18

statute permitting recovery of attorney fees in a particular case,

19

this section governs the pleading, proof, and award of attorney

20

fe,?s

21

recovery of such fees, except where:

22

23

24

in all cases,

regardless of

the source of the right to

C(l) (a) Such items are claimed as damages arising prior
to the action;

or

C(l) (b)

Such items are granted by order,
52

rather than

1
2

entered as part of a j udqmerrti :
Allegi~g

C(2} (a)

Right to Attorney Fees.

A party seeking

3

attorney fees shall allege the facts,

4

provides a basis for the award of such fees in a pleading filed by

5

that party.

6

right to recover such fees accrues.

7

awarded unless a right to recover such fee is alleged as provided

8

in this subsection.

9

statute,

or rule which

Attorney fees may be sought before the substantive

C (2) (b)

No attorney fees shall be

If a party does not file a pleading and seeks

10

judgment or dismissal by motion, a right to attorney fees shall be

11

alleged in such motion,

12

required in a pleading.

13

in similar

form

to

the

allegations

C(2) (c) A party shall not be required to allege a right

14

to a specific amount of attorney fees.

An', allegation that a party

15

is entitled to "reasonable attorney fees" is sufficient.

16

C(2) (d) Any allegation of a right to attorney fees in a

17

pleading or motion shall be deemed denied and no responsive

18

pleading shall be necessary.

19,

to strike the allegation or to make the allegation more definite

20

and certain.

21

allegation of the facts, statute, or rule which provides a basis

22

for the award of fees shall be waived if not alleged prior to

23

trial or hearing.

24

C(3)

The opposing party may make a motion

Any objections

Proof.

shall

to

the

form or specificity of

The items of attorney fees and costs and

25

disbursements

be

submitted in

26

subsection (4) of this section, without proof being offered during
53

the manner provided by

1

2

the trial.
C(4)

Proa eduxe c Eo i:

Seeking

Attorney

The procedure for seeking attorney fees or costs

3

Disbursements.

4

and disbursements shall be as follows:

5

or Costs and

Fees

C(4) (a) Filing and Serving Statement of Attorney Fees and

6

Costs and Disbursements.

7

and disbursements shall, not later than 14 days after entry of

8

judgment pursuant to Rule 67:

9

C (4) (a) (i)
of

the

A party seeking attorney fees or costs

File with the court a signed and detailed

10

statement

amount

11

disbursements,

12

accordance wi th Rule 9 C;

of

attorney

together with proof

of

fees

or

service,

costs
if

any,

and
in

and

13

C(4) (a) (ii) Serve, in accordance with Rule 9 B, a copy

14

of the statement on all parties who are not in default for failure

15

to appear.

16

C (4) (b)

Objections.

A party may object to a statement

17

seeking attorney fees or costs and disbursements or any part

18

thereof by written objections to the statement.

19

shall be served within 14 days after service on the objecting

20

party of a

21

specific and may be founded in law or in fact and shall be deemed

22

controverted without further pleading.

23

may be amended in accordance with Rule 23.

24
25
26

copy of

the statement.

The objections

The objections shall be

Statements and objections

C(4) (c) Hearing on Objections.
C(4) (c) (i)

If objections are filed in accordance with

paragraph C(4) (b) of this rule, the court, without a jury, shall
54

1

hear and determine all issues of law and fact raised by the

2

statement of attorneY,fees or costs and disbursements and by the

3

objections.

4

to present evidence and affidavits relevant to any factual issue.

The parties shall be given a reasonable opportunity

C(4) (c) (ii) The court shall deny or award in whole or in

5

6

part

7

disbursements.

8

necessary .

9

the

amounts

sought

as

attorney

fees

or

costs

and

No findings of fact or conclusions of law shall be

C(4) (d) No Timely Objections.

If objections are not timely

10

filed the court may award attorney fees or costs and disbursements

11

sought in the statement.
Judgment

12

C (5)

13

Disbursements.

14

C(5) (a)

Concerning

Attorney

As Part of Judgment.

Fees

or

Costs

and

When all issues regarding

15

attorney fees or costs and disbursements have been determiried

16

before a judgment pursuant to Rule 67 is entered, the court shall

17

include any award or denial

18

disbursements in that judgment.

19

of

attorney

C(5) (b) By Supplemental Judgment;

fees

Notice.

or costs

and

When any issue

20

regarding attorney fees or costs and disbursements has not been

21

determined before a judgment pursuant to Rule 67 is entered, any

22

award or denial of attorney fees or costs and disbursements shall

23

be made by a separate supplemental judgment.

24

judgment shall be filed and entered and notice shall be given to

25

the parties in the same manner as provided in Rule 70 B(l).

26

The supplemental

C(6) Avoidance of MUltiple Collection of Attorney Fees and
55

1

Costs and Disbursements.

2

C(6) (a)

Separa:l:;e Judgments for Separate Claims.

Where

3

separate final judgments are granted in one action for separate

4

claims pursuant to Rule 67 B, the court shall take such steps as

5

necessary to avoid the multiple taxation of the same attorney fees

6

and costs and disbursements in more than one such judgment.

7

C(6) (b) Separate Judgments for the Same Claim.

8

are separate

9

actions are brought for the same claim against several parties who

10

might have been joined as parties in the same action, or where

11

pursuant to Rule 67 B separate final judgments are entered against

12

several parties for the same claim), attorney fees and costs and

13

disbursements may be entered in each such judgment as provided in

14

this

15

recovery of attorney fees or costs and disbursements included in

16

all other judgments.

rule,

judgments entered for one claim

When there

but

satisfaction of one
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such

(where separate

jUdgment

shall bar
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"First Version,"

2

RULE

3

A.

4

A(1)
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ORDERS

AND

JUDGMENTS

Entry of Order of Default.

In General. 2 When a party against whom a judgment for

5

affirmative relief is sought has been served with summons pursuant

6

to Rule 7 or is otherwise subject to the jurisdiction of the court

7

and has failed to plead or

8

rules, the party seeking affirmative relief may apply for an order

9

of default.

othe~lise

defend as provided in these

If the party against whom an order of default is

10

sought has filed an appearance in the action,

or has provided

11

written notice of intent to

12

seeking an order of default, then the party against whom an order

13

of default is sought shall be served with written notice of the

14

application for an order of default at least 10 days,

15

shortened by the court, prior to entry of the order of default.

16

These facts, along with the fact that the party against whom the

17

order of default is sought has failed to plead or otherwise defend

18

as provided in these rules, shall be made to appear by affidavit

19

or otherwise,

20

shall enter the order of default.

file an appearance to the party

and upon' such a showing,

unless

the clerk or the court

2 There is precedent in ORCP usage for this kind of use of ~in general.
See, e.g. ORCP 65 A.
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H

Certain

A(2 )

1

2

subsection

3

entered

4

to

5

submits

o~

A(l)

against

a

Vehicle

"this

an

defendant

affidavit

A(2) (a)

7

aforesaid

8

defendant

10

insurance

11

determined

12

Transportation

13

plaintiff

14

for

15

together

with

16

default,

to

17

registered

18

mail:

19

carrier

either,

or

if

less

a

21

any

method

22

subsection D (3)

30

of

the

be

pursuant
plaintiff

the

service of

of Rule

to

of

the

in
to

the
the

the

defendant's
or

plaintiff,
to

the

summons
apply

could

Department

by

that

be
of
the

application

and

for

reguested,

plaintiff,

for

mailings

carrier

of

provided

the

prior

the

receipt

identity

authorized

the

days
of

as

plaintiff

of

intent

return

that

shall

SUmmons

unless

7

all

the

to

copy

unknown to
(c)

with

identity

to

insurance

the

default

been made:

records

than

notice
the

no

served

that

the

known

any

mailed

that

was

and

accessible

mail,

is

A(2)

is

from

default

Rules

thereby have

carrier

not

of

summons

subparagraph

A(2) (b)

9

served

Notwithstanding

showing:

that

required

Cases.

section,

subparagraph D(4) (a) (i)

6

20

Motor

complaint,

an

order

certified
or

defendant's

by

of
or

express

insurance

and;

sUmmons could not be had by

service

on

the

defendant

by

7.3

3 I've left this in for now so that it doesn't get lost in the shuffle.
But please consider whether it should not come out.
Isn't what present 7
D(4) (c) (iii), transferred to become 69 A(2) (c), requires already required by 7
D(4) (a) (i)? Why should this be required twice, once for service and again for
default?
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1

B.

Entry of

De:f.a;ult

Judgment.

2

B(l) By the Court or the Clerk.

The court or the clerk upon

3

written application of the party seeking judgment shall enter

4

judgment when:

5
6

B(l) (a) The action arises upon contract;
B(l) (b)

The claim of a party seeking judgment is for the

7

recovery of a sum certain or for a sum which can by computation be

8

made certain;

9

10

B(l) (c) The party against whom judgment is sought has been
defaulted for failure to appear;

11

B(l) (d) The party against whom judgment is sought is not a

12

minor or a person who is incapacitated or financially incapable,

13

as defined by ORS 125.005, and such fact is shown by affidavit;

14
15
16
17

18

B(l) (e) The party seeking judgment submits an affidavit of
the amount due;
B(l) (f) An affidavit pursuant to subsection B(3) of this
rule has been submitted;
B (1) (g)

pursuant

to

subparagraph

7, £:!!ummons was personally served within the

DC4l Cal Cil

20

State of Oregon upon the party, or an agent, officer, director, or

21

partner of a party,

22

Rule 7 D(3) (a) (i), 7 D(3) (b) (i), 7 D(3) (e) or 7 D(3) (f)
B (2)

Rule

when

19

23

of

Except

and

against whom judgment is sought pursuant to

By the Court.

In all other cases,

the party seeking a

4 This paragraph seems to me to require a bit of thought.
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.4

1

judgment by default shall apply to the court therefor,

2

judgment by default

3

who is incapacitated or financially incapable, as defined by ORS

4

125.005, unless the minor or person has a general guardian or is

5

represented in the action by another representative as provided in

6

Rule 27.

7

carry it into effect,

8

determine the amount of damages or to establish the truth of any

9

averment by evidence or to make an investigation of any other

s~all

but no

be entered against a minor or a person

If, in order to enable the court to enter judgment or to
it is necessary to take an account or to

10

matter,

11

reference, or order that issues be tried by a jury, as it deems

12

necessary and proper.

13

matter upon affidavits.

14

the court may conduct such hearing,

or make an order of

The court may determine the truth of any

B(3) Amount of Judgment.

The judgment entered shall be for

15

the amount due as shown by the affidavit, and may include costs

16

and disbursements and attorney fees entered pursuant to Rule 68.

17

B(4) Non-military Affidavit Required.

No judgment ,by default

18

shall be entered until the filing of an affidavit on behalf of the

19

plaintiff,

20

defendant

21

Article 1 of the

22

1940," as amended, except upon order of the court in accordance

23

with that Act.

24
25

showing that affiant reasonably believes

that the

is not a person in military service as defined in
"Soldiers'

and Sailors'

C. Setting Aside Default.

Civil Relief Act of

For good cause shown, the court

may set aside an order of default and, ·if a judgment by default
60

1

has been entered, may likewIse set it aside in accordance with

2

Rule 71 Band C.

3

D.

plaintiffs,

Counterclaimants,

The

Cross-Claimants.

4

provisions of this rule apply whether the party entitled to the

5

judgment by default is a plaintiff, a third party plaintiff, or a

6

party who has pleaded a cross-claim or counterclaim.

7

a judgment by default is subject to the provisions of Rule 67 B.

8
9
10

E.

"Clerk" Defined.

Reference

to

"clerk"

In all cases

in this

rule

shall include the clerk of court or any person performing the
duties of that office.
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1

"Second Version." incokQorating amendments without apparatus and

2

footnotes

3

RULE

4

A.

5

A(1)

69.

DEFAULT

ORDERS

AND

JUDGMENTS

Entry of Order of Default.

In General.

When a party against whom a judgment for

6

affirmative relief is sought has been served with summons pursuant

7

to Rule 7 or is otherwise subject to the jurisdiction of the court

8

and has failed to plead or otherwise defend as provided in these

9

rules, the party seeking affirmative relief may apply for an order

10

of default.

If the party against whom an order of default is

11

sought has filed an appearance in the action,

12

written notice of

13

seeking an order of default, then the party against whom an order

14

of default is sought shall be served with written notice of the

15

application for an order of default at least 10 days,

16

shortened by the court, prior to entry of the order of default.

17

These facts, along with the fact that the party against whom the

18

order of default is sought has failed to plead or otherwise defend

19

as provided in these rules, shall be made to appear by affidavit

20

or otherwise,

21

shall enter the order of default.

intent

to

or has provided

file an appearance to

and upon such a showing,

62

the party

unless

the clerk or the court

1

A(2) Certain Motor Vehic£e Cases.
of

this

Notwithstanding subsection

2

A (1)

3

defendant served with summons pursuant to subparagraph D(4) (a) (i)

4

of Rule 7 unless the plaintiff submits an affidavit showing:

5

section,· no default shall be entered against a

A (2) (a)

that

summons was

served as provided in the

6

aforesaid subparagraph and that all mailings to the defendant

7

required thereby have been made:

8

A(2) (b)

either,

if

the

identity of

the defendant's

9

insurance carrier is known to the plaintiff or could be determined

10

from any records of the Department of Transportation accessible to

11

the plaintiff, that the plaintiff not less than 30 days prior to

12

the application for default mailed a

13

complaint, together with notice of intent to apply for default, to

14

the insurance carrier by certified or registered mail,

15

receipt requested, or by express mail; or that the identity of the

16

defendant's insurance carrier is unknown to the plaintiff, and;

copy of the summons and

return

A(2) (c) that service of summons could not be had by any

17
18

method authorized for service on the defendant by subsection D(3)

19

of Rule 7.

20

B.

Entry of

Default

Judgment.

21

22

B(l) By the Court or the Clerk.

The court or the clerk upon

23

written application of the party seeking judgment shall enter

24

judgment when:

25

B(l) (a) The action arises upon contract;
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1

B(1) (b) The claim ofa party seeking judgment is for the

2

recovery of a sum certain or for a sum which can by computation be

3

made certain;

4
5

B(1) (c) The party against whom judgment is sought has been
defaulted for failure to appear;

6

B(1) (d) The party against whom judgment is sought is not a

7

minor or a person who is incapacitated or financially incapable,

8

as defined by ORS 125.005, and such fact is shown by affidavit;
B(1) (e) The party seeking judgment submits an affidavit of

9
10

the amount due;
B(l) (f) An affidavit pursuant to subsection B(3) of this

11
12

rule has been submitted;

and

13

B(1) (g) Except when pursuant to subparagraph D(4) (a) (i) of

14

Rule 7, summons was personally served within the State of Oregon

15

upon the party, or an agent, officer, director, or partner of a

16

party,

17

D(3) (a) (i),

18

against

whom

judgment

7 D(3) (b) (i),

B(2) By the Court.

is

7 D(3) (e)

sought

pursuant

to

Rule· 7

or 7 D(3) (f) .

In all other cases, the party seeking a

19

judgment by default shall apply to the court therefor,

but no

20

judgment by default shall be entered against a minor or a person

21

who is incapacitated or financially incapable, as defined by ORS

22

125.005, unless the minor or person has a general guardian or is

23

represented in the action by another representative as provided in

24

Rule 27.

25

carry it into effect,

If, in order to enable the court to enter judgment or to
it is necessary to take an account or to
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1

determine the amount of damages or to establish the truth of any

2

averment by evidence, or to make an investigation of any other

3

matter,

4

reference, or order that issues be tried by a jury, as it deems

5

necessary and proper.

6

matter upon affidavits.

7

the court may conduct such hearing, or make an order of

The court may determine the truth of any

B(3) Amount of Judgment.

The judgment entered shall be for

8

the amount due as shown by the affidavit, and may include costs

9

and disbursements and attorney fees entered pursuant to Rule 68.

10

B(4) Non-military Affidavit Required.

No judgment by default

11

shall be entered until the filing of an affidavit on behalf of the

12

plaintiff,

13

defendant is not a person in military service as defined in

14

Article 1 of the "Soldiers'

15

1940," as amended, except upon order of the court in accordance

16

with that Act.

17

showing that affiant reasonably believes

and Sailors '

C. Setting Aside Default.

that

the

Civil Relief Act of

For good cause shown, the court

18

may set aside an order of default and, if a judgment by default

19

has been entered, may likewise set it aside in accordance with

20

Rule 71 Band C.

21

D.

Plaintiffs,

Counterclaimants,

Cross-Claimants.

The

22

provisions of this rule apply whether the party entitled to the

23

judgment by default is a plaintiff, a third party plaintiff, or a

24

party who has pleaded a cross-claim or counterclaim.
65

In all cases

1

a judgment by default is subjeat to the provisions of Rule 67 B.

,
2

E.

"Clerk"

Defined.

Reference to "clerk"

in this rule

3

shall include the clerk of court or any person performing the

4

duties of that office.
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1

RULE 7. SUMMONS

2

A.

For purposes of this rule,

Definitions.

"plaintiff"

3

shall include any party issuing sununons and "defendant"

4

include any party upon whom service of summons is sought.

5

purposes of this rule, a "true copy" of a summons and complaint

6

means an exact and complete copy of

7

complaint with a certificate upon the copy signed by an attorney

8

of record, or if there is no attorney, by a party, which indicates

9

that the copy is exact and complete.

10

Any

Issuance.

B.

time

after

shall
For

the original summons and

the

action

is

commenced,

11

plaintiff or plaintiff's attorney may issue as many original

12

summonses as either may elect and deliver such summonses to a

13

person authorized to serve summons under section E of this rule.

14

A sununons is issued when subscribed by plaintiff or a resident

15

attorney of this state an· active member

16

Bar.

17

18

19
20

C.

Contents;

Time

for

of

Response;

the

Oregon

Notice

to

State

Party

Served.

C(l) Contents.

The summons shall contain:

C(1) (a) Title.

The title of the cause, specifying the name

21

of the court in which the complaint is filed and the names of the

22

parties to the action.

23

C (1) (b)

J:)irection

to Defendant.

1

A direction

to

the

1

defendant requiring defendant to appear and defend within the time

2

required by subsection (2) of this section and a notification to

3

defendant that in case of failure to do so,

4

apply to the court for the relief demanded in the complaint.

5

C(l) (c) Subscription;

the plaintiff will

Post Office Address.

A subscription

6

by the plaintiff or by a

7

active member

8

the post office address at which papers in the action may be

9

served by mail.

10

C (2)

Time

of

the

I?esiaeBE aEEElI?Be:t Elf Ehis SEaEe

Oregon State

for Response.

An

Bar, 1 with the addition of

If the summons is served by any

11

manner other than publication,

12

defend within 30 days from the date of service.

13

served by pUblication pursuant to subsection D(6) of this rule,

14

the defendant shall appear and defend within 30 days from the date

15

stated in the summons.

16

the date of the first publication.

17
18

the defendant shall appear and
If the summons is

The date so stated in the summons shall be

C(3) Notice to Party Served.
C(3) (a)

In General.

All summonses, other than a summons

19

referred to in paragraph (b)

or

(c)

of this subsection,

shall

20

contain a notice printed in type size equal to at least 8-point

21

type which may be substantially in the following form:

1 This amendment is required for consistency with the identical amendment to 7 B
already tentatively adopted by the Council.

2

1

{Three forms of NOTICE TO DEFENDANT here omitted from this draft}

2

D.

3

D(l) Notice Required.

Manner of

Service.

Summons shall be served, either within

4

or without this state, in any manner reasonably calculated, under

5

all the circumstances, to apprise the defendant of the existence

6

and pendency of the action and to afford a reasonable opportunity

7

to appear and defend.

8

in this rule or by any other rule or statute on the defendant or

9

upon an agent authorized by appointment or law to accept service

Summons may be served in a manner specified

~ay

10

of summons for the defendant.

11

restrictions and requirements of

12

methods:

13

of defendant authorized to receive process; substituted service by

14

leaving a copy of summons and

15

house or usual place of abode;

16

person who is apparently in charge of an office;

17

or, service by publication.

18
19

Service

be made, subject to the

this rule,

by the following

personal service of summons upon defendant or an agent

co~laint

at a person's dwelling

office service by leaving with a
service by mail;

D(2) Service Methods.
D(2) (a) Personal Service.

Personal service may be made by

20

delivery of a true copy of the summons and a true copy of the

21

complaint to the person to be served.

22

D(2) (b) Substituted Service.

Substituted service may be

23

made by delivering a true copy of the summons and complaint at the

24

dwelling house or usual place of abode of the person to be served,

3

1

to any person over 14 years of age residing in the dwelling house

2

or usual place of abode of

3

substituted service is used, the plaintiff, as soon as reasonably

4

possible, shall cause to be mailed a true copy of the summons and

5

complaint to the defendant at defendant's dwelling house or usual

6

place of abode, together with a statement of the date, time, and

7

place at which substituted service was made.

8

computing any period of time prescribed or allowed by these rules,

9

substituted service shall be complete upon such mailing.

10

D(2) (c)

the person to be served.

Office Service.

If

Where

For the purpose of

the person to be served

11

maintains an office for the conduct of business, office service

12

may be· made by leaving a true copy of the summons and complaint at

13

such office during normal working hours with the person who is

14

apparently

15

plaintiff,

16

mailed a true copy of the summons and complaint to the defendant

17

at the defendant's dwelling house or usual place of abode or

18

defendant's place of business or such other place under the

19

circumstances that is most reasonably calculated to apprise the

20

defendant of the existence and pendency of the action,

21

with a statement of the date,

22

service was made.

23

prescribed or allowed by these rules,

24

complete upon such mailing.

charge.

Where

office

this

rule

service

as soon as reasonably possible,

or

by

is

used,

the

shall cause to be

together

time, and place at which office

For the purpose of computing any period of time

D(2) (d) Service by Mail..

25
26

in

statute,

When

~ervice

4

office service shall be

required

or

allowed

by

by mail, 'olflOn rO<;luirod or

1

allmlOa By this rule, shall be made by mailing a true copy of the

2

summons and a

3

certified or registered mail, return receipt requested-r-,

4

first class mail. 2

5

time prescribed or allowed by these rules, service by mail shall

6

be complete three days after such mailing if 't£le. to an address

7

'.mieh it is mailea is within this state and seven days after

8

mailing if 't£le. to an address to '.Ihieh it is mailea is outside this

9

state...-,

10

signs a

11
12

true eopy of the complaint to the defendant by

but not

D(3)

receipt

and by

For the purpose of computing any period of

later than the date

".....la<'\~

~

on which the defendant

for the' -iiiiiil:Lng.

Particular Defendants,

Service

may

be

made

upon

specified defendants as follows:

D(3) (a) Individuals.

13

14

D(3) (a) (i) Generally.

Upon an individual defendant,

15

by personal service upon such defendant or an agent authorized by

16

appointment or law to receive service of summons or, if defendant

17

personally cannot be found at defendant's dwelling house or usual

18

place of abode, then by substituted service or by office service

19

upon such defendant or

20

te reaeive serviee of sQmmonc.

21

an

individual

aBo

defendant

agent authoriiSed By appointment or la'd
Service may also be made upon

to which

neither

subparagraph

Iii)

2 We need to be sure that language of rules provisions are intelligible in terms of Postal
Service lingo. What's difference between registered and certified mail? Also, should
requirement that mailings be "restricted delivery" be added? What are the possible notations
by Postal Service on registered or certified mail returned to sender? What about requiring the
mailings be in envelopes endorsed "PLEASE FORWARD," or the like?

5

1

nor

2

accordance

3

such

defendant

4

case

service

5

defendant

(iii)

6

of

this

with

paragraph
signs

shall

signs

paragraph

a

be

a

applies

(2) (d)

of

receipt

for

complete

on

receipt

for

D(3) (a) (ii) Minors.

by

mailing 3

this

section

(~
mailing,

the
the

date

on

made

in

provided
in

which

which

the

thel~i'1~4<1..61'
Upon a minor under the age of 14

7

years, by service in the manner specified in subparagraph (i) of

8

this paragraph upon such minor, and also upon such minor's father,

9

mother,

conservator of the minor's estate, or guardian,

or,

if

10

there be none, then upon any person having the care or control of

11

the minor or with whom such minor resides,

12

such minor is employed,

13

pursuant to Rule 27 A (2) .

14

or in whose service

or upon a guardian ad litem appointed

D(3} (a) (iii) Incapacitated Persons.

Upon a person

15

who is incapacitated or financially incapable, as defined by ORS

16

125.005, by service in the manner specified in subparagraph (i) of

17

this paragraph upon such.person, and also upon the conservator of

18

such person's estate or guardian,

19

guardian ad litem appointed pursuant to Rule 27 B(2}.

20

v:

or,

if there be none,

D(3} (b) Corporations and Limited Partnerships.

upon a

Upon a

Possibly a little revised drafting needed about here. For example. now that 0(2)(d) is
being amended to require first class mailing along with registered or certified, should we say
"applies by mailings"? Also the rest of his proposed amendment doesn't read qulte right.
Won't we have to say: "signs a receipt for the registered or certified mailing'?
4 Perhaps we should delete the language in which case service shall ... to end of
sentence. Isn't this redundant in light of 0(2)(d)? Also, if this language is left in, we'd
probably have to add to shall be complete: for the purpose of computing any period
f time r scri ed or allowe b these rules or
statute.

N°
6

S!tM(--r

1

domestic or foreign corporation or limited partnership:

2

D (3) (b) (i)

Primary Service Method.

By personal

3

service or office service upon a

4

director, general partner, or managing agent of the corporation or

5

limited partnership, or by personal service upon any clerk on duty

6

in the office of a registered agent.

7

registered agent,

D(3) (b) (ii) Alternatives.

officer,

If a registered agent,

8

officer, director, general partner, or managing agent cannot be

9

found in the

co~nty

where the action is filed, the summons may be

10

served:

11

officer,

12

personal service on any clerk or agent of the corporation or

13

limited partnership who may be found in the county where the

14

action is

15

complaint to the office of the registered agent or to the last

16

registered office of the corporation or limited partnership,

17

any,

18

Secretary of State or, if the corporation or limited partnership

19

is not authorized to transact business in this state at the time

20

of the transaction, event, or occurrence upon which the action is

21

based occurred, to the principal office or place of business of

22

the corporation or limited partnership, and in any case to any

23

address the use of which the plaintiff knows or, on the basis of

24

reasonable inquiry, has reason to believe is most likely to result

25

in actual notice.

26

as

by substituted service upon such registered agent,
director,

filed;

general partner,

or by mailing a

or managing agent;

copy of

shown by the records on file

D(3) (c) State.

or by

the summons and

in the office of

if
the

Upon the state, by personal service upon

7

1

the Attorney General or by leaving a copy of the summons and

2

complaint

3

assistant, or clerk.

4

at

the

D(3) (d)

Attorney

General's

Public Bodies.

office

with

Upon any county,

a

deputy,

incorporated

5

city,

6

board or agency, by personal service or office service upon an

7

officer, director, managing agent, or attorney thereof.

8

school district, or other pUblic corporation, commission,

D (3) (e)

General

Partnerships.

Upon

any general

9

partnerships by personal service upon a partner or any agent

10

authorized by appointment or law to receive service of summons for

11

the partnership.

12

D(3) (f) Other Unincorporated Association Subject to Suit

13

Under a Common Name.

14

subject to suit under a common name by personal service upon an

15

officer, managing agent, or agent authorized by appointment or law

16

to receive service of summons for the unincorporated association.

17

Upon any other unincorporated association

D (3) (g) Vessel OWners and Charterers.

Upon any foreign

18

steamship owner or steamship charterer by personal service upon a

19

vessel master in such owner's or charterer's employment or any

20

agent authorized by such owner or charterer to provide services to

21

a vessel calling at a port in the State of Oregon, or a port in

22

the State of Washington on that portion of the Columbia River

23

forming a common boundary with Oregon.

24
25

D(4) Particular Actions Involving Motor Vehicles.
D(4) (a) Actions Arising Out of Use of Roads, Highways,

8

1

and Streets; Service by Mail.

2

D(4} (a) (i) In any action arising out of any accident,

3

collision, or Li.ab.i.Ld t.y in which a motor vehicle may be involved

4

while being operated upon the roads, highways, aaQ

5

this state,S

6

eaHsea sueh motor vohiele to ae operatea oa the aefeaaaat's aehalf

7

',rho eaaaot ae servea "ith SHHlHloas ay aay methoa speeifiea. ia

8

sHaseetioa D H)

9

leavia§f oae eopy of the Sllill!lloas aaEl eomplaiat ',lith a fee €If $1:O,§Q

o~erated

nay defcBdant t;ho

of

this

rHle;

~

streets of

oyeh motor vehicle,

may ae serveEl vith SHHlffioas ay

aa~'

'Hith

11

aepartmeat

12

aaEl

13

Wransportation b¥ registered or certified mail;

14

re~estoEl.

15

or

16

SUffiffisas aaa eomplaiat to tho aefeaaaat at the aElElress §fivea ay tho

17

a.ofenaant at tho timo of the aeeident or oollisioB tllat is tho

18

suajeet sf the aetioa; aaEl at tho msst reeoat aElElress as ShO,ffi ay

19

tho DepartmoHt of 'l?raaspsrtatioH' s

20

ether address of the eOfOaEl:UBt ltnovID to tao plaintiff; uhich ma.§"ht

21

result

22

OOHll?blEiH§" aE.:Y EJcrioe of timo

23

serviee HaGler thio paragraph saall be complete upon tho dato of

24

the first mailia§f ts the aefeaElaat. if

Departmeat
aHthori~es

eomplaiat

,lith

of

'l?raasportatioa or at

offiee

the

to aeeept SHHlHleas sr ay mailia§f sueh SHffiffisas
a

fee

sf

$1:0. §Q

to

the

Departmoat

sf

ret~rn reeei~t

'±'he plaiatiff shall eausets ao mailoEl ay rO§fistereEl

oe~tified

mail, return

ia aetHal

Hstiee

reeei~t

ts

the

requested,

a true espy of the

Elrh"er reeorEls,

aefeaElaHt.

aaEl at aay

Fsr pHrposes

sf

pr€loeribed or 3110\.:od By beeso r1:ileo,

the plaintiff makes

5 Need to check pertinent Motor Vehicle Code provisions to be sure our wording is
consistent. Maury is responsible for this.

9

~
S~

or C~

10

the

11''''1'

one

1

attempt

to

serve

2

subsection

3

Dursuant

4

as

5

plaintiff

6

certified

or

7

requested,

and

8

paragraph

9

addressed

the
of

(3) 6

to

defendant
this

5 ~."1\

by

may

its

then

serve

of

10

defendant

at

11

residence

address

12

records

13

other

14

the

15

which

16

Sufficient

17

be

the

the

time

of

of

the

of

the

making

the

might

result

in

shown

service
if

the

of

actual

ursuant

proof

of

to

and,

receipts

the

in

notice
this

to

the

and:

the

current
driver
(3)

any

plaintiff

by

(1)

the

a

by

the

and

at
(2)

defendant.

sub ara ra h

includes

to

defendant

l\.c.
any

(2)

shown

to

the

following

address 'provided

required

service

section?

pursuant

to

known

mailings

mail

return

accident:

by

by

the

Transportation,

defendant

of

by

mailings

defendant

Department

service

effect, service,

section,

the

authorized

this

defendant

residence

scene

not

class

this

~

of

mailings,

first

any

address

the

method

except

(a) (i)
did

registered

( 2) ( d)

of

(3)

return,

by

a

section

subparagraph

evidenced

by

true

ma
copy of

6 The "0" is superfluous here.
7 We'll probably get some heck for this IRS-like jibberish, but this is the technically
correct way to write this.,
8 I recommend consideration of somewhat different drafting starting at "the plaintiff
may then serve the defendant .. ." as follows:

the plaintiff may then serve the defendant by
mailings I made in accordancll with paragraph (2)
(d) of this section) addressed to defendant at:

10

envelope

required

1

the

2.

(1),

3

returned to

4

had

5

any period of time prescribed or allowed by these

6

service

7

latest date on which any of

8

(2)

(2)

not

and

9

in

and

(3)

each

above

of

was

fi

made

showing

that

it

by
was

sender as undeliverable 1 0 or that the defendant

signed

under

(3)

which

its

this

receipt.

For. the

subparagraph

shall

purpose

computing

O'\~

on

the

required by

(1),

above are made.

D(4l (al (ii)

~

A fee of $12.50 paid by the plaintiff

10

to

11

information

12

service

13

shall be taxed as part of the costs if plaintiff prevails in the

14

action.

15

all stiSh sUlliffionses uhieh shall sho\< the s.a:,' of serviee.

16

the

Department

of

concerning

pursuant

to

Transportation

a

defendant

to

obtain

in

order

subparagraph D(4) (a)

(i)

of

address
to

this

make
rule l2

The DeElartmeat of TraasElortatioa shall ,keeEl a reeors. of

D(4) (bl Notification of Change of Address.

Every motorist

9 It seems we might have to say: each of the registered or certified mailings
lOWe need to check to find out all the possible notations used by Postal Service to be
sure that "undeliverable" or whatever other word is chosen covers all possibilities.
\~

11 There remains a question whether to add here: or by statute, The June 1'5-'96
enclosed memo addresses that question in an effort to assist you in making your decision. Note
that neither that memo, nor this revised draft,' will be distributed to the full Council in
preparation for the July 13 meeting until after our post-July 8 telecon and any comments you
might have. Also note that, if or by statute is added here, it would seem only logical to add the
identical phrase in D(2)(b), (c) and (d).
12 I believe SUbparagraph D(4)(a}(i) of this rule should be rewritten:
subparagraph (i) of this paragraph

11

~

rules,ll (~)

complete

be

the mailings

of

.

1

or user of the roads, highways, aa4 or streets of this state who,

2

while operating a motor vehicle upon the roads,

3

streets of this state, is involved in any accident, collision, or

4

liability, shall forthwith notify the Department of Transportation

5

of any change of such defendant's address occurring within three

6

years after such accident or collision. 13

7

D(4) (c) Default.
defendant

9

submits an affidavit showing:

10

D(4) (c) (i)

or

No default shall be entered against any

8

served under

highways,

this

subsection unless

the plaintiff

that summons was served as provided in

11

subparagraph D(4) (a) (i) of this rule and all mailings to defendant

12

required by subparagraph &+4+-(a) (i) of this

13

been made;

14

~

subsection have

and
D(4) (c) (ii)

either,

if the identity of defendant's

15

insurance carrier is known to the plaintiff.or could be determined

16

from any records of the Department of Transportation accessible to

17

plaintiff, that the plaintiff not less than ±4 30 days prior to

18

the application for default caused a copy of the summons and

19

complaint to be mailed to such insurance carrier by registered or

20

certified mail, return receipt requested, or that the defendant's

21

insurance carrier is unknown; 14

'and

13 This is another place where we have to check consistency of our language with
pertinent statutes. Maury is doing this.
14 I reached Bruce on phone after the 6-14 telecon to ask him what his concerns were
about this provision. He said they were the following: i. since this is a notice of default
provision, doesn't it belong in Rule 69? ii. if the purpose is to give notice of intent to apply
for default, Why not provide for notice as such rather than mailing of summons and complaint,

12

D(4) (c) (iii) that service of summons could not be had

1
2

by any method speeified authorized in subsection ±l-( 3)

3

~

4

of this

section. 1 5

When service is

Service in Foreign Country.

D(5)

to be

5

effected upon a party in a foreign country, it is also sufficient

6

if service of summons is made in the manner prescribed by the law

7

of the foreign country for service in that country in its courts

8

of general jurisdiction, or as directed by the foreign authority

9

in response to letters rogatory, or as directed by order of the
However,

in all cases such service shall be reasonably

10

court.

11

calculated to give actual notice.

12

D(6)

13

Court Order for Service;

D(6)

Service by Publication.

(a) Court Order for Service by Other Method.

On motion

14

upon a showing by affidavit that service cannot be made by any

15

method otherwise

16

statute, the court, at its discretion, may order service by any

17

method or combination of methods which under the circumstances is

18

most

specified in these

reasonably calculated to

rules

apprise

or

other rule or

the defendant

of

the

which makes it look like service; iii. Under Rule 69 only 10 notice of application for default is
required, so why 30 days here~ By end of conversation, Bruce was more satisfied than at
beginning, and he made clear these were merely queries, not objections that would lead him to
vote against this or any other amendment.
15 I assume this will have to be amended by adding something like: in subsection 9(3) of
this -fI,I\e. section except for service by mail in accordance with paragraph (2)(d)
of this section.

13

1

existence and pendency of the action,

2

to:

3

specified post

4

requested,

5

locations.

6

publication, the court may order a time for response.

7

D(6) (b) Contents of published Summons.

publication of summons;
office

including but not limited

mailing without publication to a

address

of

defendant,

deliver to addressee only;
If

service

return

receipt

or posting at specified

is ordered by any manner other than

In addition to the

8

contents of a summons as described in section C of this rule, a

9

published summons shall also contain a summary statement of the

10

object of the complaint and the demand for relief, and the notice

11

required in subsection C(3) shall state: "The 'motion' or 'answer'

12

(or 'reply') must be given to the court clerk or administrator

13

within 30 days of the date of first publication specified herein

14

along with the required filing fee."

15

also contain the date of the first publication of the summons.

16

D(6) (c)

Where published.

pUblication

direct

18

circulation in the county where the action is commenced or,

19

there is no such newspaper, then in a newspaper to be designated

20

as most likely 'to give notice to the person to be served.

21

publication shall be four times in successive calendar weeks.

22

the

23

county

24

might

25

plaintiff

shall

26

paragraph

DC6l Cal

knows

be

An order for publication shall

17

plaintiff

to

The published summons shall

of

made

a

in

the

action

is

result

in

actual

notice

of

state
this

newspaper

specific

where

so

a

in

the

the

and

general
if

Such

other

where

If

the

publication

defendant.

affidavit

subsection.

14

location

commenced
to

of

required

the

court

the
by
may

1

order

2

in

3

where

publication

addition

4

the

to,

in
or

action

D(6) (d)

a
in

is

Mailing

comparable
lieu

of,

manner

at

such

publication

in

location

the

county

commenced.
If

Summons and Complaint.

service by

5

publication is ordered and defendant's post office address is

6

known

7

plaintiff shall mail a copy of the summons and complaint to the

8

defendant

9

requested,

or

can with

by

reasonable

certified

and by first

or

diligence

registered

class mail. 1 6

be

maiL

ascertained,

return

the

receipt

When the address of any

10

defendant is not known or cannot be ascertained upon diligent

11

inquiry, a copy of the summons and complaint shall be mailed to

12

the defendant at defendant's last known address.

13

does not know and cannot ascertain,

14

present or last known address of the defendant, mailing a copy of

15

the summons and complaint is not required.

16

I f plaintiff

upon diligent inquiry,

D(6) (e) Unknown Heirs or Persons.

the

If service cannot be made

17

by another method described in this section because defendants are

18

unknown heirs or persons as described in sections.I and J of Rule

19

20, the action shall proceed against the unknown heirs or persons

16 This added language might be redundant in light of D(2}(d). On the other hand,
omitting it might raise questions whether the greater specificity of D(6)(d) overrides the
generality of D(2}(d).
I hate to raise a new issue that has not yet come up in the subcommittee, but must say
that I think this is a very dubious provision. If a defendant's address "is known or can with
reasonable diligence be ascertained," why would a court by ordering service by publication.
Reliance on publication alone when defendant's mailing address is known would presumably
violate Mullane. Of course if defendant's mailing address is known and there is mailing to him
or her at that address by registered or certified mail, adding publication would not do any harm.
Maybe subcommittee needs to look at this; maybe not.

15

,

1

in

2

publication and with like effect;

3

persons who have or claim any right, estate, "lien, or interest in

4

the property in controversy, at the time of the commencement of

5

the

6

concluded by the judgment in the action, if the same is in favor

7

of the plaintiff, as effectively as if the action was brought

8

against such defendants by name.

9

the

same

action,

D(6) (f)

manner

and

as

against

named

defendants

served by publication,

shall

be

ordered

11

representatives, on application and sufficient cause shown, at any

12

time before judgment, shall be allowed to defend the action.

13

defendant against whom publication is ordered or such defendant's

14

representatives may, upon good cause shown and upon such terms as

15

may be proper, be ailowed to defend after judgment and within one

16

year after entry of judgment.

17

the judgment or any part thereof has been collected or otherwise

18

enforced, restitution may be ordered by the court, but the title

19

to property sold upon execution issued on such judgment,

20

purchaser in good faith, shall not be affected thereby.
fJefeBeaBI;; viEe GaBBel;; Be Bei15yea.

Who Cannot Be Served.

23

of

24

otherwise specified in s1olhsoetioB

25

other rule or statute if

26

summons

subsection

by all

'*"

such

defendant's

A

If the defense is successful, and

22

this

or

A defendant

against

9(7)

is

bound and

10

21

publication

by

and any such unknown heirs or

Defending Before or After Judgment.

whom

served

D(6) Cg)

to a

Defendant

A defendant cannot within the meaning
be

served with
B(d)

summons

by

any method

O£ this these

rules

or

the" plaintiff attempted service of

the methods
16

specified in subsection D(3)

1

authorized for service upon such defendant and was unable to

2

complete service, or if the plaintiff knew that service by such

3

methods could not be accomplished.

4

E.

By

Whom

Served;

A summons may be

Compensation.

5

served by any competent person 18 years of age or older who is a

6

resident of the state where service is made or of this state and

7

is not a

8

180.260, an officer, director, or employee of, nor attorney for,

9

any party, corporate or otherwise.

party to the action nor,

except as provided in ORS

Compensation to a sheriff or a

10

sheriff's deputy in this state who serves a

11

prescribed by statute or rule.

12

summons,

13

compensation shall be part of disbursements and shall be recovered

14

as provided in Rule 68.

a

15

F.

16

F (1)

reasonable

Return;
Return

fee

summons shall be

If any other person serves the

may

be

paid

for

service.

This

Proof . of Service.
of

Summons.

The summons shall be promptly

17

returned to the clerk with whom the complaint is filed with proof

18

of service or mailing, or that defendant cannot be found.

19

summons may be returned by mail.

20
21
22

23

F (2)

Proof of Service.

Proof

The

of service of summons or

mailing may be made as follows:
F(2} (a) Service Other Than Publication.
publication shall be proved by:
17

Service other than

-s-

1

F(2)

2

by Sheriff or Deputy.

3

or a sheriff's deputy, the certificate of the server indicating:

4

the time,

5

competent person 18 years of age or older and a resident of the

6

state of service or this state and is not a party to nor an

7

officer,

8

corporate or otherwise;

9

firm,

(a) (i) Certificate of Service When Summons Not Served

place,

If the summons is not served by a sheriff

and manner of service;

that the server is a

director, or employee of, nor attorney for any party,
and that the server knew that the person,

or corporation served is the identical one named in the

10

action.

11

shall state in the certificate when, where, and with whom a copy

12

of the summons and complaint was left or describe in detail the

13

manner and circumstances of se:r;vice.

14

were mailed, the certificate may be made by the person completing

15

the mailing or the attorney for any party and shall state the

16

circumstances of mailing and the return receipt shall be attached.

17

If the defendant is not personally served,

F(2)

the server

If the summons and complaint

(a) (ii) Certificate of Service by Sheriff or Deputy.

18

If the summons is served by a sheriff or a sheriff's deputy, the

19

sheriff's or deputy's certificate of service indicating the time,

20

place, and manner of service, and if defendant is not personally

21

served, when, where, and with whom the copy of the summons and

22

complaint

23

circumstances of service.

24

mailed, the certificate shall state the circumstances of mailing

25

and the return receipt shall be attached.

26

was

F(2)

(b)

left

or

describing

Publication.

in

detail

the

manner

and

If the summons and complaint were

Service by publication shall be

18

1

proved by an affidavit in substantially the following form:

2

3

AFFIDAVIT OF PUBLICATION

State of Oregon

4

ss.

5

County of

6

I, _________________ , being first duly sworn, depose and say that I

7

am the

8
9

(here set forth the title or job description of the
person
a newspaper of general

10

making the affidavit), of the

11

circulation published at

12

state; that

13

I

14

printed copy of

15

which is hereto annexed, was published in the entire issue of said

16

newspaper

17

four

18

issues in which

19

the same was published) .

20

Subscribed

21

_______ , 19_

_____________ t

in the aforesaid county and

know from my personal knowledge that the

times in the following issues:

and

sworn

to

before

19

a

(here set forth dates of

me

this

day

of

•

•

1

2

Notary Public for Oregon

3

My commission expires ____ day

4

of _ _ _,19_

5

F(2) (c) Making and Certifying Affidavit.

The affidavit of

6

service may be made and certified before a notary public, or other

7

official authorized to administer oaths and acting as such by

8

authority of the United States, or any state or territory of the

9

United States, or the District of Columbia, and the official seal,

10

if any,

11

signature of such notary or other official, when so attested by

12

the affixing of the official seal, if any, of such person, shall

13

be prima facie evidence of authority to make and certify such

14

affidavit.

15

of such person shall be affixed to the affidavit.

F(2) (d) Form of Certificate or Affidavit.

The

A certificate or

16

affidavit containing proof of service may be made upon the summons

17

or as a separate document attached to the summons.

18

19

20

F(3)

Written Admission.

In any case proof may be made by

written admission of the defendant.

F(4) Failure to Make Proof;

Validity of Service.

If summons

21

has been properly served, failure to make or file a proper proof

22

of service shall not affect the validity of the service.

20

"

1

G.

Disregard

of

Error;

Actual

Notice.

Failure

to

2

comply with provisions of

3

summons, issuance of summons, aBG or

4

summons shall not affect

5

existence of jurisdiction over the person, if the court determines

6

that the defendant received actual notice of the substance and

7

pendency of

8

summons, or affidavit or certificate of service of summons, and

9

shall disregard any error in the content of or

~

the action.

this rule relating
~ ~

to

the

form of

person who may serve

validity of service of summons or the

The court may allow amendment

Ge~Tiee Of '7

to a

summons

10

that does not materially prejudice the substantive rights of

11

party against whom summons was issued.

12

H.

Telegraphic Transmission.

A summons and complaint may

be transmitted by telegraph as provided in Rule 8 D.

14

Other

15
16

1. My sense is that any thought of adding "restricted delivery"
has been resolved against

17
18
19

2.
Would it be a good idea to amend the amendment of summons,
etc. feature of 7 G to make clear that any amendments allowed
"relate back" in the same manner as amended pleadings under 23 C?

20

3. Has the subcommittee fully dealt with Rudy's concern about how
people served in one of the various methods provided are going to
know when the 30 days in which to "appear and defend" begins to
run?

21
22
23

24
25

:Issues?

cc:
Chair and Members, Council on Court Procedures (distributed
July 1, 1996 with "Other Remaining Issues"? deleted.
17 The desirability of this deletion did not come up in the 6-8-96 Council meeting, or
our 6-14-96 telecon, but remains an important issue within the Subcommittee. Justice
Durham in particular is, I believe, very much inclined against it.

21

~

the~'

13

Remaining

0.1).

June 28, 1996
Chair and Members, Subcommittee to Review ORCP 7

To:

From: Maury HOlland1f{.

Q.1{:

Re:

Ouestion Presented Regarding Suggested Amendments of ORCP 7

I.

~UESTION

PRESENTED

If the phrase: "For the purpose of computing any period of
time prescribed or allowed by these rules, 1 service shall be
complete upon such mailing." as it appears with minor variations
throughout ORCP 7 D (i.e., D(2) (b), (c), (d), and D(4) (a) (i)),
were amended to add "or by statute" following "allowed by these
rules," would courts give effect to "or by statute" or would they
disregard that added language as beyond the Council's authority
under ORS 1.735?2 The intended purpose of these amendments would
be to direct courts to give effect to the dates of completion of
service specified in ORCP 7 D "[f]or the purpose of computing any
period of time prescribed or allowed by these rules,
." as
also the dates of service for purposes of statutes of limitations

1 The principal, if not the only, ~period of time prescribed or allowed
by these rules,
[f]or the purpose of computing" which the dates of
completion of service control is the 30 days following service of summons
within which defendants must "appear and defend," see ORCP 7 C(2), or be
subject to default.
This same 3D-day period is al~o incorporated in ORCP 39
to specify the time within which plaintiffs may not take a deposition without
leave of court or special circumstances.
2

111.735

substance;

Rules

submission

of

of

Procedure;

rules

to

limitation

Legislative

on

Assembly.

scope

and

The Council

on Court Procedures shall promulgate rules governing pleading, practice and
procedure, including rules governing form and service of summons and process
and personal and in rem jurisdiction, in all civil proceedings in all courts
of the state which shall not abridge, enlarge, or modify the substantive
rights of any litigant.
The rules authorized by this section do not include
rules of evidence and rules of appellate procedure.
The rules thus adopted
and any amendments which may be adopted from time to time, together with a
list of statutory sections superseded thereby, shall be submitted to the
Legislative Assembly at the beginning of each regular session and shall go
into effect on January 1 following the close of that session unless the
Legislative Assembly shall provide an earlier effective date. The Legislative
Assembly may, by statute, amend, repeal or supplement any of the rules
(emphasis added)."

A-

t"l

keyed to date of service, especially ORS 12.020. 3
II.

AUTHORITIES

There are, of course, no judicial decisions or other
authorities squarely on point regarding the precise question here
presented, since neither ORCP 7 D, nor any other provision of the
ORCP, has ever included the phrase "or by statute" in a context
directly relevant to this question. 4 Thus, in order to answer the
question, recourse must be had to authorities having a greater or
lesser degree of bearing on it, but not "on all fours."
The authorities summarized below are divided into two tiers.
Those in the first tier deal with one or another issue concerning
service of summons in the context of statutes of limitations.
Those in the second tier deal, in other contexts, with ORCP
provisions apart from Rule 7 where some question arises as to
whether such provisions might "abridge, enlarge or modify
substantive rights" in contravention of ORS 1.735.

First Tier Authorities

"12.020
When action deemed begun.
n (1)
Except as provided in subsection (2) of this section, for
the purpose of determining whether an action has be~n commenced within the
time limited, an action shall be deemed commenced as to each defendant, when
the complaint is filed, and the summons served on the defendant, or on a
codefendant who is a joint contractor, or otherwise united in interest with
the defendant.
(2)
If the first publication of summons or other service of
summons in an action occurs before the expiration of 60 days after the date on
which the complaint in the action was filed, the action against each person of
whom the court by such service has acquired jurisdiction shall be deemed to
have been commenced upon the date on which the complaint in the action was
filed. "
3
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ORS 12.020 is the only section of Chapter 12 keyed to date of service,
and also appears from the cases to be the only limitations provision directly
determinative in cases involving whether an action has been timely commenced.
All other sections of Chapter 12 speak of ltcornmencement or "commenced,1I terms
that are defined for all purposes of Chapter 12 by ORS 12.020.
tl

4 The phrase !lor by statute,lI or equivalent, does appear at many places
in the ORCP, but not in a context responsive to the question here presented.
See e.g. ORCP 1 A, 2, 4 B, 10 A, 32 K, 33 B, and 50.
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Supreme Court Opinion
Hoyt v , Paulos, 310 Or 196, 796 P2d 355 (1990)
(per
Fadeley, J. for unanimous court), affirming 96 Or App 91, 771 P2d
647 (1989) (per Deits, J.)
Motor vehicle case in which circuit
court dismissed on ground that service pursuant to ORCP 7
D(4) (a) (i) had not been completed until after expiration of the 60
days allowed by ORS 12.020(2) for relation back to date complaint
filed.
Plaintiff timely filed her complaint, personally served
the MVD and sent copies of papers to defendant by certified mail,
return receipt requested, all within 60 days of filing.
Also
within 60 days plaintiff mailed copies of papers to defendant's
insurer by regular mail. It was "agreed," however, that insurer
had not received the papers, or any other form of notice of the
action, within 60 days of filing. {Note that at this time,
D(4) (a) (i) required personal service on the MVD and mailings to
defendant and defendant's insurer, but did not specify the kind of
mailing.
It was agreed, however, that the mailing to defendant
must be by registered or certified mail, return receipt requested,
because that mailing constituted "service by mail," and D(2) (d)
required that such service be by that kind of mailing.
Neither
D(4) (a) (i) nor D(2) (d) had at that time any provision as to when
service was complete "[f]or the purpose of computing any period of
time prescribed or allowed by these rules, . . . "}
The Court of Appeals reversed, holding that for purposes of
ORS 12.020(2), defendant was served when the papers were mailed to
him by certified mail, return receipt requested.
In what must be
regarded as dicta, the opinion also stated as follows:

Even if ORCP 7 D(4) (a) (i) is read to impose
a requirement that defendant's insurer had to be
given notice by certified mail, the requirement
may not affect when an action is deemed commenced.
The Council on Court Procedures, in promulgatin~
the Rules of Civil Procedure, "shall not abridge,
enlarge, or modify the substantive rights of any
litigant." ORS 1. 735. I f ORCP 7 D(4) (a) (i) is
construed to require that a defendant's insurer
be served by certified mail before an action is
deemed to have been commenced, it would abridge
plaintiff's substantive rights to maintain the
action. s
Judge Newman concurred specially. He reasoned that D(4) (a) (i)
was at best ambiguous as to whether either certified or
registered, as opposed to first class mailing, to defendant's
S 96 Or App 91, 94, 771 P2d 647, 648.
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insurer was required, and would have resolved this ambiguity by
reading the pertinent language to require nothing more than first
class mailing of notice to, not service upon, such insurer.
The Supreme Court opinion affirming the Court of Appeals was
equivocal concerning the language quoted above, neither clearly
approving nor disapproving it as part of the holding.
At one
point the Supreme Court opinion stated:
The Council's rules do not and cannot change
statutes concerning limitations on actions. Nor
did the Councilor the empowering statute contemplate that rules of the Council would do so.
A Council staff comment on proposed ORCP 7 D(4}
(a) makes the point that "the date of service
for limitations purposes is not and could not
could not be covered by rules." Merrill,
Oregon Rules of civil Procedure: 1990
Handbook 31 (1990).6
This language was probably, like the language quoted earlier
from the Court of Appeals opinion, dicta. 7 That is so because the
balance of the Supreme Court opinion made reasonably clear its
holding was that ORCP 7 D(4) (a) (i) required only personal service
on the MVD and service on the defendant by registered or certified

6 310 Or 196, 200, 796 P2d 355,.357.
Fred was entirely correct in
writing:
"As with substituted or office service, the date of service for
limitations purposes is not.
. covered by rules,
but was, I believe,
incorrect in unnecessarily adding "and cannot be." Language in some appellate
opinions have followed Fred's lead, by following statements about what ORCP 7
has never purported to do with statements about what it supposedly could never
do.
If

7 I'm aware that academic lawyers are more prone to make m¥ch of the
distinction between holdings and dicta than practitioners and most judges
usually are.
My perception is that trial judges generally regard nearly all
legal propositions
asserted in appellate court opinions as equally
authoritatlve and binding, as do judges of intermediate appellate courts such
assertions in opinions of the highest court. Dismissing as non-binding dicta
statements of law that appeared for all the world like binding holdings when
handed down is pretty much the exclusive prerogative of the court uttering
them.
If this perception is accurate I and if the Council promulgates
amendments adding "or by statute," I would guess that judges of trial courts
and those of the Court of Appeals would in all likelihood regard themselves
bound by language such as that quoted on p. 4 above from Justice Fadeley's
Hoyt opinion until the Supreme Court itself demotes it to the rank of dicta in
the process I hopefully, of repudiating it. However, I do not regard this as a
significant consideration arguing against the proposed amendments. Naturally,
others might disagree.
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mail, with the mailing to defendant's insurer merely being a
notice requirement, not a requirement of service or of acquiring
jurisdiction. 8 Since D(4) (a) (il then had no provision purporting
to control on when service pursuant to it would be deemed complete
for limitations purposes, the statements in the opinion of the
Court of Appeals, and even more clearly so in that of the Supreme
Court, about the Council lacking power under ORS 1.735 to affect
the extension of limitations periods pursuant to ORS 12.020(2) by
rules prescribing completion dates of service, were unnecessary
given the language of the pertinent ORCP provisions at the time.
However, the Hoyt opinion did contain some reasoning which,
unless the courts are persuaded by Staff Comment or arguments of
counsel to abandon it in this context, presents an serious
objection against amendments adding "or by statute."
That
reasoning was to the effect that since ORS 12.020 had been most
recently amended in 1973, a fact remaining true today, the
legislature, in employing such language as "when.
. the summons
[is] served on the defendant,
." or "service of summons in an
action .
." could not have had in mind the ORCP, . since neither
they nor the Council then existed. 9
If the courts are to give effect to the addition of "or by
statute," they would have to embrace a different theory of how the
judicially determined meaning of a statute, even though not
amended, can change over time in light of ongoing changes in
adjacent areas of law. In another context, this different theory
has been referred to as "dynamic" as opposed to "static
conformity. "10 As professorial, in the worst sense, as it probably

8 It was this decision that prompted what is now ORCP 7 D(4) (c) (ii)
promulgated by the Council in 1990.
9 310 Or 196, 199, 796 P2d 355, 357.
10 See generally C. A. WRIGHT, LAW OF FEDERAL COURTS § 61 (5th. ed., 1994).
The reference is to the "static conformity" of the Conformity Act of 1792, Act
of May 8, 1792, c. 36, § 2, 1 Stat. 275, 276, which required federal trial
courts to conform to the rules of common law procedure of the forum state
existing on the date of the Act,

in contrast with the Udynamic conformity" of

the Conformity Act of 1872, Act of June 1, 1872, c. 255, 17 Stat. 197; Rev.
Stat. § 914, which required conformity to forum state rules of procedure
existing at the time an action was pending.

Before the 19th. century was far

along it was widely recognized that the 1792 Conformity Act was one of the
dumbest things any legislature had ever done to courts over which it had
authority,
It meant, of course, that a U. S. District Court, when in 1860
adjudicating a common law action in MassaClisetts, was required to apply
Massachusetts' rules of procedure as they had existed in 1792.
This problem
related only to common law actions, since from the beginning the federal trial
courts had their own equity and admiralty rules, as well as bankruptcy rules
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sounds, this theory is nevertheless discussed more pointedly in
the Discussion section of this memo because it strikes me as the
key to unraveling this little conundrum. It is also more
commonsensical than the jurisprudential lingo might suggest.
Court of Appeals Decisions
a. Mitchell v , Harris,
127 Or App 424, 859 P2d 1196
(1993) .
Motor vehicle case.
Plaintiff timely filed complaint
and, in following week, served papers on both the MVD and
defendant's insurer by means unspecified.
Plaintiff could not
locate defendant, and so failed to serve him by any method within
60 days of filing.
The Court of Appeals opinion affirming Judge
Gallagher's denial of motion to dismiss action as time-barred
implied that he ruled as he did because he believed service on the
MVD by itself constituted service for purposes of ORB 12.020(2).
The Court of Appeals affirmed Judge Gallagher's ruling on the
independent ground that the action had been timely commenced
against defendant's personal representative, defendant having died
while action was pending and her personal representative being
substituted by amendment of the complaint. In dicta, the opinion
stated that service on the MVD and defendant's insurer did not
constitute service on defendant for purposes of ORB 12.020(2). The
opinion reasoned that 12.020(2) requires service sufficient to
give the court jurisdiction, ORCP 4, and here the court did not
acquire jurisdiction over the decedent, as opposed to the personal
representative, because service only on MVD and insurer conformed
neither to D(4) (a) (i) nor to the "reasonably calculated" standard
of D{l) .
b. Korgan v , Gantenbein,
74 Or App 154, 702 P2d 427
(1985).
Legal malpractice case.
Plaintiff timely filed
complaint, and within 60 days of filing made substituted service
on defendant by delivering papers to resident of his "dwelling
place."
See ORCP 7 D(2) (b). However, plaintiff did not make the
follow-up mailing of papers to defendant required by D(2)'{b). until
more than 60 days after filing. The Court of Appeals reversed the
circuit court's dismissal of the action as time-barred.
Its
opinion merely took at its word the phrase in D (2) (b): "For the
purpose of computing any period of time prescribed or allowed by
these rules, substituted service shall be complete upon such
mailing," and held that whatever might be required "[ f] or the
purpose . . . of these rules,
. . . " the only thing required for
purposes of ORB 12.020(2) was good service on the defendant, but
not any follow-up mailing. The opinion intimated nothing about how
the court would have ruled had D(2) (b) expressly provided that
"[f]or the purpose of computing any period of time prescribed or

during periods when a federal bankruptcy act was in effect.
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allowed by these rules or by statute, substituted service shall be
complete upon such mailing."

Second Tier Authorities

Supreme Court Decision
Jefferson State Bank v , Welsh, 299 Or 335, 702 P2d 414
(1985) (per Jones, J. for unanimous court).
Creditor brought
action to collect on note against three jointly liable debtors,
D1, D2 and D3.
D1 defaulted by failing to appear and defend.
Creditor obtained default judgment against D1, upon which it began
to execute. D2 and D3 then moved for summary judgment, invoking
the case law "all or none" doctrine, under which even partial
execution of a judgment against any joint obligor releases other
joint obligors. Circuit court granted this motion, and creditor
appealed.
The Court of Appeals reversed on the ground that ORCP
67 E(2)11 abrogated the "all or none" rule. 70 Or App 635, 290 P2d
1107 (1984).
In the Supreme Court D2 and D3 argued that the application
given ORCP 67 E(2) by the Court of Appeals meant that this
subsection exceeded the Council's authority under ORS 1. 735
because it abrogated or modified the substantive "all or none"
rule of pre-existing case law.
The Supreme Court avoided
responding to this contention, holding that the default judgment
against D1 was somehow still pending as an "intermediate," not a
final judgment. 12 The opinion noted that the circuit court had not
accompanied entry of the default judgment with the express
determination required by ORCP 67 B for immediate appealability of
a judgment on less than all claims. 13
The opinion further

11 "E(2)
Joint Obligations; Effect of Judgment.
In any action aginst
parties jointly indebted upon a joint obligation, contract, or'liability,
judgment may be taken against less than all such parties and a default,
dismissal, or judgment in favor or or against less than all of such parties
does not preclude a judgment in the same action in favor of or against the
remaining parties. It

12 299 Or 335, 340, 702 P2d 414, 416.
13 With all respect due to its eminent author, I simply cannot
understand this holding.
I do not understand how a judgment on which there
was at least partial execution was not
final
for purposes of the
all or
nothing rule!
even if not accompanied by any express direction pursuant to
ORCP 67 B.
Also, if the default judgment against Dl was not final, how was it
that the summary judgment against creditor on his claims against D2 and D3 was
II
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commented that creditor's recourse was to move under ORCP 69 C and
71 to set aside the default judgment it obtained against D1, upon
the granting of which creditor would then be free to proceed
against all three debtors. 14
Court of Appeals Decision
Harp v ,
Loux,
54 Or App 840, 636 P2d 977 (1981) (Mick
Alexander for plaintiff-respondent). Motor vehicle case.
Plaintiff attempted personal service on defendant at address given
at scene of accident and as shown in MVD records, which was the
same, but summons was returned that defendant could not be located
there, as he had moved to a California address.
Plaintiff then
sought personal service at California address, but California
sheriff returned the summons "non est."
California sheriff's
office informed Mick that defendant had moved to "Coalmont, B.C.,"
but could provide no specific address.
Mick then made several
phone calls to Coalmont area, but could not obtain a specific
address. He then mailed papers to defendant, by registered mail,
return receipt requested, at the Oregon address, the California
address, and to "Coalmont, B.C."
All were returned as
"undeliverable. ''is
Mick subsequently obtained a default judgment,
which insurer then moved to set aside for insufficient service. No
issue of limitations was raised.
The circuit court denied this
motion, and the Court of Appeals affirmed. 1 6
The Court of Appeals, per Richardson, P.J. for a unanimous
court, held that the method of service used complied literally
with the requirements of then D(4) (a) for service and with D(4) (c)
for taking a default judgment.
It also rej ected appellant's
arguments that the circuit court judge had abused his discretion
in failing to set aside the default judgment, and that the
appealable, there apparently having been no 67 B direction with respect to
those claims.
~either of these queries, however, affects the conclusion that
Welsh does not speak directly to the question here presented.
14 299 Or 335, 340, 702 P2d 414, 416.

1S Note that at this time D(4l (a) (i) required no mailings or other
notice to insurers, and did not require any method of service on the MVD.
16 The method of service Mick finally resorted to so closely resembles
the alternative method authorized by D(4l (a) (il as proposed to be amended
that, if the Council promulgates this amendment, this service method might
become colloquially known as lIMick service. u Or maybe uMick/Brewer service,lI
since it was Judge Brewer who first focused on Harp as providing case law
authority for the alterntive method included in the presently considered
amendment to D(4) (al (il .
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procedures for service pursuant to D(4) (a), combined with those
for taking a default pursuant to D(4) (c), violated defendant's due
process rights under the fourteenth amendment.
Since no limitations defense appears to have been raised, the
Harp opinion had no occasion to say anything about whether the
method of service used would have been good service for purposes
of ORS 12.020(2).
However, the defendant did invoke the
restriction on the Council's authority under ORS 1.735, arguing
that because the method of service prescibed by ORS D(4) (a)
arguably differed in certain details from that prescribed by its
statutory predecessor, former ORS 15.190, D(4) (a) in combination
with D(4) (c) adversely affected his substantive rights in
violation of ORS 1.735.
Judge Richardson's opinion made short
work of this contention: "We do not agree that the change is
'substantive' within the meaning of ORS 1.735, or that it could
have any possible negative bearing on defendant's rights. "17 The
opinion of course intimated no view on what the ruling would have
been had ORS 12.020(2) been in play.
Attorney General Opinion
41 Op Att'y Gen 527 (1981).
This opinion responded to
four questions posed by then Sen. Bob Smith concerning certain
amendments to ORCP 32 promulgated by the Council in December,
1980, which were subsequently overriden in the 1981 session
despite the partial support they received in this opinion. These
amendments made merely discretionary the requirement of ORCP 32
F(2) that in class actions involving individual monetary claims
the court must solicit "claim forms" from all class members (i.e.,
opt in); eliminated the limitation on class action judgments
to the total of amounts recovered by individual class members who
have submitted claim forms (i.e., no "fluid recoveries"); and gave
courts discretionary authority to require defendants to pay some
or all the costs of pre-certification notice to class members on a
finding of defendant's probable liability.
Sen. Smith asked whether the effect of these amendments would
be to authorize fluid recoveries, and if so, whether that would
exceed the Council's authority under ORS 1.735.
The answer was
that the amendments would not affirmatively authorize fluid
recoveries, but would merely remove "procedural obstacles"· to'such
recoveries, leaving to other bodies of law the question whether
they are authorized or not,18 though those other bodies of law were
not identified.
Thus construed, the opinion concluded that the
amendments did not in this respect exceed the Council's authority

17 54 Or App 840, 851, 636 P2d 977, 982.
18 41 Op Att'y Gen 527, 537.
9

under ORS 1.735. 19
In the only holding to date, judicial or otherwise, that the
Council had exceeded the limits of ORS 1.735, the opinion answered
Sen. Smith's question about whether the amendment relating to
shifting notice costs exceeded those limits by stating
unequivocally: "We believe it probably does."20 Its reasoning was
that the normal rule, that each party must bear its own litigation
costs until some are shifted following a final adjudication of
liability, probably gives rise to rights at least quasisubstantive in character.
Sen. Smith's final question was whether, if the Council
promulgates an amendment exceeding its authority under ORS 1.735,
it would nonetheless become effective as law unless the
legislature overrode it by statute. The answer, of some limited
interest here, was that, unless the legislature acts to override
an ORCP amendment as ultra vires under ORS 1.735, there would
ensue a period of confusion before the courts got around to
striking it down. For present purposes, the most pertinent thing
the opinion stated was the following about the weight courts
should give to legislative failure to override an ORCP amendment
promulgated by the council:
We conclude it would be proper [for a court]
to give only minimal attention to legislative
inaction, even if it can be shown that the rule
was in fact given careful and basically approving attention, as it is proper to accord respect
to the original determination by the Council on
Court Procedures that the rule was proper for
it to adopt. 21
This seems to say that courts should give greater weight to
the Council's decision tp promulgate an amendment than to the
legislature's failure to override it. Given the realities of
legislative functioning, that is probably sound and underscores

19 In thus concluding, this oplnl0n took a more expansive view of what
constitutes merely uprocedural barriers u than did the Council four or five
years ago when it revisited the issue and came close to again deleting the
claim form requirement of ORCP 32 F(2), but held back at the last minute. As
I recall, the holding back was based upon some combination of a concern that
removing the claim form requirement might well affect substantive rights and
worry about possibly aggravating the legislature by undoing something it went
out of its way to do in the 1981 session.

20 41 Op Att'y Gen 527, 539.
21 Id. at

543.
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the importance of the subcommittee and Council taking the question
here presented seriously.
III. CONCLUSION AND RECOMMENDATION
My recommendation is that
"[f]or the purpose of computing
allowed by these rules" occurs
D(4) (a) (i», the words "or by
first quoted phrase.
IV.

at each point in ORCP 7 D where
any period of time prescribed or
(i.e., D(2) (b), D(2) (c), D(2) (d),
statute" be added following the

DISCUSSION AND REASONING

1. Would these amendments be aood Dolicv? My answer is yes,
and I believe that most, if not all, subcommittee members agree.
The principal reason these amendments would constitute sensible
policy is really nothing more' sophisticated than that, whenever
possible, the law should avoid complexities serving no useful
purpose.
If one puts aside the different roles of the legislature and
the Council in the area of procedural lawmaking, and the different
scopes of their respective authority, no one would think it a good
idea to have different effective dates of service for limitations
purposes as opposed to purposes internal to the ORCP.
No good
reason appears for this divergence beyond honoring a fetishistic
reading of ORS 1.735 that the Council must not affect substantive
rights .22

22 At least one additional reason occurs to me why the Council should
take a reasonably expansive view of the domain of ~pleading, practice and
procedure,
"Consider ORCP 23 C, a rule of procedure which runs in the
teeth of ORS 12.020 (1) .
The latter provides that, for the purpose of
limitations periods an action is commenced by filing of the complaint plus
service of summons.
If this statutory provision were all the law ~xisting on
this topic, that would probably mean that if a timely filed complaint were for
any reason dimissed after the limitations period had expired, an amended
complaint would not be effective to commence the action \\within the time
limited."
Such an amended complaint would have to be dismissed on motion as
time-barred, just as would a new complaint in a separate action on the same
claim.
ORCP 23 C, however, changes that outcome by providing that, when
certain requirements stated in that section are met, an amended pleading
Urelates back" to the date of the original pleading.
This provision does not
state the significance or consequence of relation back, nor does ORS 12.020(1)
say anything along the lines of:
"for the purpose of determining whether an
action has been commenced within the time limited, an action shall be deemed
commenced as to each defendant when the original complaint, or
any
subsequently
amended
complaint
arising
out
of
the
conduct,
transaction, or occurrence set forth or attempted to be set forth
in said ,original complaint,
II
The connecting link between ORCP 23
I
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C and ORS 12.020(1) has been forged by the courts on the basis of presumed,
not necessarily actual, legislative intent.
See generally Caplener v. U.S.
National Bank, 317 Or 506, 858 P2d 1308 (1993).
Applying ORCP 23 C to ORS 12.020(1) will usually have a much larger
effect on ~substantive rights" as defined by the latter than would adding ~or
by statute" to ORCP 7 D.
That is because an amended complaint filed weeks or
months after expiration of the "time limited" can escape being time-barred if
it meets the requirements, not of ORS 12.020(1), where none appear, but of 23
C for relating back, whereas adding "or by statute" to ORCP 7 D might cause a
very slight postponement of the date service would be effective for purposes
of ORS 12.020 (2) .
Even that slight postponement could be avoided by the
plaintiff taking the extra one or more steps now required by ORCP 7 D for
completion of service at the same time as service on defendant by a primary
method.
Why, then, have the courts, which in dicta have expressed near horror at
the very thought of ORCP 7 affecting the effective date of service for
purposes of ORS 12.020 (2), never expressed the slightest scruple about
applying ORCP 23 C to determine the meaning of ~when the complaint is filed,
." for purposes of ORS 12.020(1)7
I'll give you five seconds to guess the
answer, and then tell you that the reason for this discrepancy is that ORCP 23
C was part of the original draft ORCP enacted by the 1979 legislature and
never thereafter amended either by that body or by the Council.
Of course,
ORCP 7 D was also part of the original draft ORCP 7 D enacted by the 1979
legislature. The difference is that ORCP 7, especially 7 D(4) (a) (i), has been
amended at least seven or eight times since the ORCP first became effective,
sometimes by the legislature, sometimes by the Council.
It would now take
more patience than I have to disentangle the various provisions of ORCP 7 D to
determine which emanated from the legislature and which from the Council. And
what a foolish exercise that would be.
I will double-check, but I believe the
language in 7 D about the day on which various methods of service shall be
deemed complete ~[f]for the purpose . . . of these rules,
. . . " originated
in each instance from the Council, not the legislature.
If I can confirm
this, it would mean that no one could attribute to the legislature any
specifically expressed intent to limit those completion dates tp purposes
internal to the ORCP.
You probably see now where this argument is going.
Even had the
legislature alienated all authority over the ORCP, thus violating the Oregon
Constitution, it would be a terrible thing to say about Oregon law that all
rules of law are divided into the substantive and the procedural, and never
the twain shall meet.
That would mean that if Oregon law were an engine, it
would always sputter and cough, never purr.
But since the legislature has
retained direct legislative authority over the ORCP, as well as authority to
review the Council, it would be madness to dissect all provisions of the ORCP,
trying to determine which emanated from the legislature and which from the
Council, and then ask whether any of the latter have so much indirect impact
on "the substantive rights of any litigant" as to rise to the level of
modifying those rights.
The legislature might put nearly anything, including
a general sales tax, into the ORCP.
But nothing the Council is likely to
consider putting into the ORCP should be withheld by it on account of some
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Rulemakers can always say that competent lawyers should not
depend solely on reading the ORCP, while ignoring related statutes
and case law.
But a certain number of mistakes by lawyers are
inevitable in any legal system. Rulemakers should try to minimize
the obvious opportunities for lawyers' mistakes, for no better
reason than that the primary losers from them will be litigants
who might forfeit their day in court, or at least pay higher than
necessary legal fees. Few things can be more damaging to our legal
system than when lawyers have to explain to clients why the merits
of their claims or defenses will not be heard because of some
procedural miscue clients will usually have great difficulty
understanding or accepting. Malpractice actions and bar discipline
are far from being the best deterrents or remedies for this sort
of thing. Even when all unnecessary complexities have been pruned
out of the law, plenty of challenging work will remain for lawyers
and judges in coping with the many surviving complexities that do
serve necessary or useful purposes.
2.
Would the courts give effect to "or by statute" when
aDDlvina ORS 12.020? This is the issue about which there is some
understandable doubt within the subcommittee.
There is always a
danger, in predicting what courts will do, of being unduly
influenced by what the predictor thinks they should do.
That
said, my·best judgment is that it is very probable, though by no
means absolutely certain, that the courts would ultimately23 give
effect to "or by statute" in this context. A well constructed
Staff Comment should help to assure that result.
Even if this prediction turns out to be wrong, the downside
risk of promulgating the proposed amendments seems to me
negligible, if not non-existant. The Council should not hesitate
to use its own best collective judgment merely out of fear that
the courts might just possibly disagree. This applies no less to
judgments about where the limitation in ORS 1.735 on the Council's
authority comes into play than to judgments about the soundness of
ORCP amendments as a matter of procedural policy, with which the
legislature has often disagreed. The Council has its quasilegislative role, and the courts have their judicial role, so what
else is new? Again, this is nothing more than my best guess, but
I doubt whether the legislature would override amendents adding
"or by statute," or even that they would raise a ruckus in that
body.
The courts would then perhaps give some deference to the
combined weight of the Council's action together with the
legislature's inaction.
Another reason the risk of the Council acting positively on
childlike terror about substantive rights being abridged or, more
frighteningly still, ENLARGED, somewhere behind the woodpile in the cellar.
23 "Ultimately" is here used advisedly.
is discussed in note 7 above.

The sense in which it is used

this matter seems to me negligible is that it is hard to see how
any lawyer could be "trapped" or misled by additions of "or by
statute," even if that phrase were to be invalidated by the courts
on ORS 1.735 grounds. Note that in every instance where courts
have diffentiated between completion of service "[f]or the purpose
of these rules,
." and date of effective service for
purposes of ORS 12.020 (2), the latter has been held to have
occurred earlier than the former. In other words, the completion
of service dates specified by ORCP 7 D tend to be just a bit later
than what courts have determined to be the effective date of
service for purposes of ORS 12.020(2).
Plaintiffs' lawyers will
not be induced fatally to delay doing anything because "or by
statute" is added; in fact, they will be prodded to proceed a bit
faster, to ensure that their service is "complete" for purposes of
limitations as well as for purposes of the rules.
Plaintiffs
might occasionally lose a case because they had not completed
service for purposes of ORS 12.020(2) as applied in light of ORCP
7 D, but that would not be because of lack of clear notice of the
deadline that would be imposed by the conjunction of the rule and
the statute.
Similarly, it is hard to see how defendants would be trapped
or misled, as opposed to being disappointed by losing a motion
they expected to win, should the courts refuse to give effect to a
service completion date as also the date of service for purposes
of determing whether the action is time-barred.
In this
connection, the pertinence of ORS 12.22024 should be considered
once someone succeeds in understanding what it means.
Although the Council should not be scared off from acting on
24
12.220
Commencement of new action within one year after
dismissal or reversal.
Except as otherwise provided in ORS 72.7250, if an
action is commenced within the time prescribed therefor and the action is
dismissed upon the trial thereof, or upon appeal, after the time limited for
bringing a new action, the plaintiff, or if the plaintiff dies and any cause
of action in favor of the plaintiff survives, the heirs of personal
representatives of the plaintiff, may commence a new action upon such cause of
action within one year after the dismissal or reversal on appeal; however, all
defenses that would have been available against the action, if brought within
the time limited for the bringing of the action, shall be available against
the new action when brought under this section.
This is my favorite
candidate for Oregon's most opaquely drafted statute.
Among other things, it
appears to mean that if a prior action were dismissed as time-barred, the
relief afforded by this saving provision would not be available.
However,
if the prior action were dismissed for something like insufficiency of summons
or service, a new action could be brought within one year of the dismissal.
Judging from what the appellate reports suggest are the significant number of
cases where defendants fight hammer and tongs for a ruling that service was
insufficient, where the larger stakes clearly are assumed to relate to
limitations, it seems this statute is not widely known or understood among
Oregon lawyers.
II

It

II

II

its best judgment by the bare possibility that the courts might
conceivably disagree, at the same time the Council would not want
to promulgate any amendment that would, so to speak, be laughed
out of court in the sense of being clearly ultra vires under case
law or other authority.
However, I think that is far from being
the case here.
I cannot find any square holdings that the rights conferred
by ORB 12.020 are substantive, but the opinions are chock full of
assumptions that they are, and those assumptions are correct. 2 5
This statute gives claimants a substantive right to proceed
provided their complaints are filed within the limitations period,
and further provided that service of summons is effected within 60
days of filing.
The Council cannot, consistently with ORB 1.735,
"abridge, enlarge or modify" that right by, for example, an ORCP
amendment providing that service must occur within 50 days of
filing, may occur within 100 days of filing, or that limitations
are tolled by mere filing of a complaint. 26

25 Until about forty or so years ago, statutes of limitations were
generally classified as procedural law for purposes of choice of law and
therefore controlled by forum law. However, in recent decades, there has been
a growing recognition that limitations law is both procedural and substantive
in character.
See generally E. SCOLES ET AL., CONFLICT OF LAWS § 3.9 (2nd. ed.,
1994) .
See also UNIFORM CONFLICT OF LAWS LIMITATIONS ACT, 12 ULA POCKET PART 56
(1988), adopted in Oregon as ORS 12.410 - 12.480.
In effect this statute
directs Oregon courts, when adjudicating a claim substantively created by the
law of another jurisdiction, to apply either the pertinent limitations period
of the other jurisdiction or the Oregon limitations period pertinent if the
claim were created by domestic law, whichever is shorter.
This provision
recognizes that, when a claim is litigated in its courts, Oregon has the same
procedural interest in barring 11 stale" claims regardless of whether
substantively created by domestic or foreign law.
It also recognizes that if
the action would be timely under Oregon limitations law, but time-barred under
the lex causae, the law creating the claim, then the latter should normally

apply.
26 This was the meaning of Fred Merrills' Staff Comment, quoted by
Justice Fadeley in Hoyt, to the effect that the ORCP, at least to the extent
promulgated by the Council, cannot affect statutes of limitations.
I'm sure
Fred had in mind the identical issue that arose in connection with federal
courts' implementation of the Erie doctrine under which, as you will recall,
federal courts must in diversity cases apply federal procedural law, including
the FRCP, but state substantive law.
The issue arose in federal courts
because FRCP 3 has always stated:
"J:.. civil action is commenced by filing a
complaint with the court,
but unlike ORCP 3, has' never included the words:
<lOther than for purposes of statutes of limitations,
The question was
~hether FRCP 3 overrides, in diversity cases, the limitations law of a forum
state which, like Oregon, defines II corrunencement " of an action by reference to
service of summons or process.
In Walker v. Armco Steel Corporation, 446 US
It

Conceding, as one must, that ORS 12.020 confers substantive
rights on litigants does not establish that those rights must not
in any manner, or to the slightest degree, be indirectly affected
by the ORCP without thereby "abridging, enlarging or modifying"
them.
The division of the law between the domains of substance
and procedure is a useful one, but it should not cause the Council
or the courts to lose sight of the reality that the law "is a
seamless web," that substantive and procedural rules constantly
and dynamically interact with each other, such that some degree of
impact of rules in one category on those in the other is
unavoidable.
Thus, a compulsory counterclaim rule can have the
effect of barring a meritous substantive claim, but is no less
procedural for that. Similarly, a plaintiff having a meritorious
substantive claim might nevertheless suffer an involuntary
dismissal, with prejudice, for obstinate refusal to comply with a
discovery rule or order.
Examples of this interaction between
procedure and substance in the law could be multiplied nearly
wi thoutend. 27
740, 100 S Ct 1978, 64 L Ed2d 659 (1980), the court reaffirmed the early Erie
decision in Ragan v. Merchants Transfer Co., 337 US 530, 69 S Ct 1233, 93 L Ed
1520 (1949) to the effect that, in diversity cases, FRCP 3 could not be
applied to supplant forum state law that an action is commenced for
limitations purposes by service of summons or process.
FRCP 3 could be
applied in diversity cases, but only for purposes internal to the FRCP.
As
Fred certainly well understood, questions about the relationships between the
ORCP and statutes implicate issues of separation of powers or delegation of
legislative power, not federalism as with the Erie cases.
At the risk of further trying your patience, I should mention the

relevance here of the great case of Hanna v. Plumer, 380 US 460, 85 S Ct 1136,
14 L Ed2d 8 (1965).
The issue presented there was whether effective service
of process on the personal representative of decedentls estate had occurred
within the one year of death required by Massachusetts limitations law.
Without disturbing the holding of Ragan that in this diversity case the U.S.
District Court must apply Massachusetts law as to when the action was deemed
commenced for limitations purposes, the court nevertheless hel& that what
constituted sufficient service of process is governed by FRCP 4, not the
somewhat different Massachusetts rule on how process is served on personal
representatives, even though the difference between the two rules might result
in a slight difference in the time a personal representative would get
service.
Hanna has some pertinence here, because it recognizes that a rule of
procedure, such as FRCP 4, does not cease to be procedural merely because it
can have some indirect, incidental affect on substantive rights.
That is the
beginning of wisdom in this area of the law.

27 In deciding whether a rule remains procedural despite its having
substantive overtones or incidental effects, no one has really improved on
Justice Roberts' tautological "test" in Sibbach v. Wilson & Co.,
where he
announced: "The test must be whether a rule really regulates procedure,
H

312 US 1, 14, 61 S Ct 422, 426, 85 L Ed 479, 485 (1941).
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312 US 1, 14, 61

To resolve this puzzle in the affirmative, first the Council,
then the courts, would have to reach the following understanding.
Additions of "or by statute" at the appropriate points in ORCP 7 D
would in no way contradict any language in ORS 12.020. They would,
however, slightly change one aspect of the meaning the courts have
attached to the terms "and the summons served on the defendant,
." ORS 12.020(1}, or "by such service has acquired jurisdiction.
" ORS 12.020 (2). The changed meaning would become that a
summons is served for purposes of this statute when its service is
complete as provided by whatever rule of procedure then governs
details of service, including dates of completion.
Would this be legitimate as a matter of judicial
construction? Obviously, only the courts can say authoritatively.
My own predictive view is that this would not only be legitimate,
but also far more sensible than the "static conformity" espoused
in the Hoyt opinion. 2 8 All that would be necessary is to hold
that, when the legislature originally enacted the archetype of ORS
12.020 in 1862 and most recently amended this statute in 1973, it
meant by "the summons served," etc., a summons served as currently
prescribed where one .would logically expect to find such
prescriptions, namely, in the currently applicable rules of
procedure, now specifically in ORCP 7.
This is not a matter of what actual legislators actually
thought, because few of them are likely to have thought much about
this sort of issue. Rather, it is a matter of the kind of intent
courts regularly attribute to legislatures because it makes
S Ct 422, 426, 85 L Ed 479, 485 (1941).
Sibbach was the first and last time
one of the FRCP was sought to be invalidated in the U.S. Supreme Court on the
ground that a provision had been promulgated by the Court in excess of its
rule-making power under 28 U.S.C. § 2072, a power which, like that of the
Council, is subject to the limitation that: "Such rules shall not abridge
enlarge or modify any substantive right. fl
It seems to me that the point illustrated by Sibbach comes down to the
following.
For the Council to decide whether an ORCP amendment being
considered for promulgation is within the limitation imposed by ORS 1.735, it
need ask only whether "the rule really regulates procedure." ORCP 7 is a rule
which comprehensively defines and regulates what is no doubt part of the law
of procedure, service of summons.
When service under ORCP involves a series
of discrete steps taken over time, it is only natural to find among its
detailed provisions some dealing with when service is complete.
ORS 12.020
uses the term "service .of summons" or equivalent at two or three places, but
since it is a statute of limitations, not a rule of procedure, it contains no
provision specifying when service is effective for determining whether an
action is timely or time-barred.
Because of the wording of ORCP 7 D, to the
effect that completion dates are ~{f]or the purpose of . . . these rules,
." the courts have in effect been directed develop their own concept of when
service is effective for ORS 12.020 purposes.
t

28 See text accompanying note 8 above.
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eminent good sense to do so.
Courts, in other words, pay
legislators the often unmerited compliment of assuming that, had
they really thought about whatever issue is in question, they
would have thought sensibly about it.
Of course, in doing this,
courts cannot go so far as to contradict the express words of a
statute, or even its evident intent as disclosed by legislative
history or otherwise.
But nothing like that would be involved
here.
To test this, just suppose that ORS 12.020 had not been
revisited by the legislature since its original enactment in 1862.
And suppose further that the rules of procedure in effect in 1862
contained all sorts of archaic or unduly complicated provisions
regarding service of summons long since abandoned.
Would anyone
seriously argue that the legislators in 1862 intended that, until
ORS 12.020 was amended, the meaning of "the summons served" for
limitations purposes should perpetually remain whatever the rules
of procedure governing summons were on that date? Whatever those
legislators actually thought, or more likely did not think, no
court would attribute such an intent to them.
Whatever the legislators who most recently amended ORS 12.020
might have thought, the subsequent legislature which in 1977
created the Council to draft the ORCP and amend them on an ongoing
basis, subject to legislative disapproval, must have understood
that part of what the Council and the ORCP would do is prescribe
rules regulating service of summons and, from time to time, change
them. In fact, "rules governing form and service of summons" are
specifically mentioned in the statute as among the "rules
governing pleading, practice and procedure" the Council was to
promulgate.
The language of this statute clearly contemplated
"amendments.
. from time to time,
"Would it be sensible
to attribute to the 1973 legislature an intent that there might
over time develop two divergent dates of effective service, one
for purposes internal to the ORCP and another for purposes of
"service" within the meaning of ORS 12.0202? Surely not, unless
there is some necessary, or at least useful, purpose to be served
by such divergence. None occurs to me.
In analyzing a legal question such as the present one, it is
often useful to draw back a bit and view it from a larger
perspective, lest one lose sight of the forest for the trees.
Thus viewed, ORS 12.020(2) is obviously about limitations of
actions, not about service of summons.
It refers to "service of
summons," but does not purport to define service or deal with its
specifics and details. For the latter, one naturally looks to the
ORCP, ORCP 7 specifically, since as ORS 1.735 explicitly
recognized, service of summons, including such details as when it
is complete, is part of the law of procedure.
The courts have
engrafted onto ORS 12.020(2) its own meaning, by way of statutory
construction, as to when service of summons occurs, but have done
so because the provisions in ORCP 7 D specifying when various
methods of service are complete are expressly limited to "complete
for the purpose.
. of these rules." There seems to me no good
18

reason for this self-imposed limitation.
Another way of putting the question presented in larger
perspective is by recognizing that, while rules of law are
conveniently divisible into rules of substance and rules of
procedure, there is no impermeable barrier between the two
divisions prohibiting rules in one category from being referred to
by, and incorporated into, rules in the other.
Thus ORS 12.020,
with its rules of substantive law, refers at several points to
"service of summons," or the like, clearly part of the law of
procedure. In construing that term of reference, the courts have
not looked to ORCP 7 D to determine the effective date of service,
at least in part because the language in 7 D, "(f]or the purpose .
. of these rules,
." has always repelled reference to its
completion date provisions. There is, however, no sound reason to
impute to the legislature, in employing such terms as "service of
summons" in ORS 12.020, an intent not to refer to service as
prescribed in the part of the law where one would expect details
of service to be prescribed, namely, ORCP 7. Similarly, there is
no sound reason why ORCP 7, if amended to add "or by statute,"
could not be understood to embody the Council's intent to provide
for details of service, including completion dates, both for
purposes internal to the ORCP and for purposes of any statutes
using the term "service of summons," or the like, unless that is
excluded by the language or policy of the statute.
Unless cross-references of this sort, across the artificial
division between substantive and procedural rules, are not only
permitted, but encouraged, the law of any jurisdiction, its corpus
juris as an integrated whole, will over time became less compactly
integrated. It will unwittingly engender all manner of anomalous
quirks, quiddities and loose ends, spawning an unnecessary, untidy
and unhelpful morass of different special meanings attached to
what, like service of summons, should be one and the same thing
for all purposes, not one thing for this purpose, and another for
that purpose. A kind of perverse affinity for attaching differing
meanings to the same words or things is one of the unflattering
traits stereotypically associated in the lay mind with the law and
lawyers.
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July 12, 1996
To:

Subcommittee to Review ORCP 7 (Dave Brewer, Chair: Skip
DurhamYRudy Lachenmeier, Dave Paradis and Karsten Rasmussen, members)

From:

Maury Holland

Re:

A Further Word re "or by statute,

"

During the course of the 7-11-96 telecon, specifically the
portion of it devoted to whether the Council could validly (i.e.,
consistently with the admonition in ORS 1.735 that the Council
cannot, by amending the ORCP, "abidge, enlarge or modify the
substative right of any litigant") amend ORCP 7 D to add "or by
statute" where appropriate, Skip stated that he is inclined to
think there is no question that it can.
I agree with that
conclusion, as might all subcommittee members, but respectfully
disagree that this conclusion can be reached as simply as Skip
seems to think.
I am writing this memo, brief by my standards,
not to "one-up" Skip, but because I believe that, when this
particular issue is presented to the full Council, the
subcommittee's rationale for concluding that "or by statute" could
validly be added must be solid and pretty convincing.
In fact,
all the more convincing because my guess is that many, if not
most, Council members not on the subcommittee will start the
debate, like Bruce Hamlin, strongly inclined to think this
addition would be a clear violation of ORS 1.735.
Skip mentioned during the telecon a recent Supreme Court
opinion, authored by Justice Van Hoomissen, in which the Court
unanimously held that the ORCP are statutory law. 1 Skip seemed to
think this case more or less settled the matter, not only in his
own mind, but also, he inferred, in the minds of the other
justices. 2 Understandably, he did not have at hand in Virginia the
name or citation of the case, but I think I've found the one he
had in mind, State v. Arnold, 320 Or 111, 879 P2d 1272 (1994).
Assuming I've got the right one, Arnold was a criminal case
in which defendant moved under ORCP 64 B(4) for a new trial on the

1 Durham, J., joined by Fadeley and Unis, JJ., dissented from the
judgment on other grounds, but expressed no disagreement with the proposition
that "ORCP 64 B(4) is a statute."
2 It hardly needs saying, but of course, as is true of all judicial
participation in the Council's work, Skip made clear that he was expressing
only his present views as a member of the Council and of the subcommittee, and
that should this issue ever come before him in his judicial capacity, he would
naturally feel himself both free and obligated to re-examine it afresh.
1

basis of newly discovered evidence. 3 In the course of its opinion
reversing the Court of Appeals' reversal of the trial court's
denial of the new trial motion, the Supreme Court stated: "ORCP 64
13(4) is a statute."4
While literally inaccurate, since no
provision of the ORCP is, technically speaking, a statute, this
statement was in substance correct, since the ORCP has the full
force and effect of a statute, and hence might accurately be
described as "statutory law."
This statement in the opinion
introduced an analysis of the intended meaning of ORCP 64 13(4),
using ordinary techniques of statutory construction.
With due respect to Skip, who was relying on his memory of
the case, I don't think that Arnold has any relevance to the
question of the validity of amendments to ORCP 7 D adding "or by
statute." No one doubts that the ORCP are statutory law, entitled
to the same force and effect as any statute, to be construed
according to the normal methods of statutory construction.
But
that is not the issue here. Rather, the issue here arises because
of the limitation on the Council's authority to amend the
statutory law embodied in the ORCP, to the effect that no such
Council amendment may "abridge, enlarge or modify substantive
rights." ORS 1. 735.
• ~
The issue seems to me a fairly close and difficult one, which
is why my June 18 memo, ultimately concluding that the Oregon
Supreme Court would probably sustain the validity of amendments
adding "or by statute," required 19 pages of perhaps rather
convoluted analysis. That conclusion certainly cannot be reached
simply by saying that the ORCP are a statute or, more precisely,
statutory law.
The reason the issue is close and difficult is
because of the frequent past assertions, in such opinions as Hoyt
and in Fred Merrill's staff comment, that not only do the ORCP,
ORCP 7 D in particular, not have any relevance to statutes of
limitations or statutes extending limitations periods, especially
ORS 12.020(2), but cannot have any such relevance because that
would violate ORS 1. 735.
To overcome that hurdle, something
which, for reasons explained in my June 18 memo, can probably be
done only by the Supreme Court, there will have to occur an
entirely new and different under tanding of the relationship
between statutes implicating substantive rights i such as ORS
12.020, even while unamended, and rules of procedure as they are
amended.
The need to explain the rationale for the required
change of understanding was the reason my memo took up 19 pages.
Naturally, I do not expect that, merely because I am a law
professor, Council members will always or automatically agree with
the perhaps somewhat academic analysis of the sort represented by
my June 18 memo.
But I would be disappointed and discouraged if
they didn't even take them seriously enough to read them with
3 ORCP 64 B applied to this criminal case by virtue of ORS 136.535(4).

4

320 Or at 119.

2

•

care. Otherwise, there would not seem much point in having a law
professor as executive director, since most, if not all, the other
things I do in that capacity could be done, as well or better, by
any bright young associate.

3

July 15,

1996

To:
Subcommittee to Review ORCP 7 (Dave Brewer, Chair; Skip
Durham, Rudy Lachenmeier, Dave Paradis and Karsten Rasmussen,
members)

41~

FIn:

Maury Holland

Re:

Latest Draft of ORCP 7 and 69 with Proposed Amendments Post
the 7-13-96 -Council Meeting

Attached is a draft 'of ORCP 7 and of 69 reflecting suggested
amendments as things stood at conclusion of the 7-13-96 Council
meeting. Footnotes in pr~vtous versions, except for note 1, have
been deleted and replaced by footnotes intended to highlight where
some details remain to be' resolved as of the end of the 7-13-96
meeting. At the end of draft of ORCP 7 I've included two queries
for your consideration.
The next Council meeting will not be
until 9-14-96, but I believe Dave plans to have another telecon in
two weeks or so.

1

Draft of ORCP 7 with amendments proposed by

1

ORCP 7 Subcommittee

2

RULE 7. SUMMONS

3

4

A.

Definitions.

For purposes of this rule,

"plaintiff"

5

shall include any party. issuing summons and "defendant" shall

6

include any party upon whom service of summons is sought.

7

purposes of this rule, a "true copy" of a summons and complaint

8

means an exact and complete copy of the original summons and

9

complaint with a certificate upon the copy signed by an attorney

10

of record, or if there is no attorney, by a party, which indicates

11

that the copy is exact and complete.

12

.

B.

Issuance.

Any

For

~

time after

the action

is

commenced,

13

plaintiff or plaintiff's attorney may issue as many original

14

summonses as either may elect and deliver such summonses to a

15

person authorized to serve summons under section E of this rule.

16

A summons is issued when subscribed by plaintiff or a resiaeat

17

attsrae:y sf tHis state an

18

Bar. 1

19

C.

Contents;

Time

active member

for

Response;

of

the

Oregon State

Notice

1 This amendment has already been tentatively adopted by the Council.

2

to

Party

1
2

Served.

C(l) Contents.

The SUIlUTlons shall contain:

C(l) (a) Title.

3

The title of the cause, specifying the name

4

of the court in which the complaint is filed and the names of the

5

parties to the action.
C (1) (b)

6

Direction

to

Defendant.

A direction

to

the

7

defendant requiring defendant to appear and defend within the time

8

required by subsection (2) of this section and a notification to

9

defendant that in case of failure to do so,

10

the plaintiff will

apply to the court for the .relief demanded in the complaint.

C(l) (c) Subscription;~ Post Office Address.

11

A subscription

lfesidenl: al:l:Ellfne¥ Elf l:..1S

12

by the plaintiff or by a

13

active

14

the post office address at which papers in the action may be

15

served by mail.

16

C(2)

member

Time

of

the

Oregon

for Response.

State

sl:al:e

An

Bar, with the addition of

If the summons is served by any

17

manner other than publication,

18

defend within 30 days from the date of service.

19

served by publication pursuant to subsection D(6) of this rule,

20

the defendant shall appear and defend within 30 days from the date

21

stated in the SUIlUTlons.

22

the date of the first publication.

23
24

C(3)

the defendant shall appear and
If the SUIlUTlons is

The date so stated in the SUIlUTlons shall be

Notice to Party Served.

C(3) (a)

In General.

All summonses, other than a summons

3

1

referred to in paragraph

2

contain a notice printed in type size equal to at least a-point

3

type which may be substantially in the following form:

4

{Three forms of NOTICE TO DEFENDANT here omitted from this draft}

Manner of

(b)

or

(c)

of this subsection,

shall

Service.

5

D.

6

D(l} Notice Required.

Summons shall be served, either within

7

or without this state, in any manner reasonably calculated, under

8

all the circumstances, tO,apprise the defendant of the existence

9

and pendency of the action' and to afford a reasonable opportunity

10

to appear and defend.

11

in this rule or by any other rule or statute on the defendant or

12

upon an agent authorized by appointment or law to accept service

13

of summons for the defendant.

14

restrictions and requirements of

15

methods:

16

of defendant authorized to receive process; substituted service by

17

leaving a copy of summons and complaint at a person's dwelling

18

house or usual place of abode;

19

person who is apparently in charge of an office;

20

or, service by publication.

21

22
23

D (2)

Summons may be served in a manner specified

Service may be made, subject to the
this rule,

by the following

personal service of summons upon defendant or an agent

office service by leaving with a
service by mail;

Service Methods.

D(2} (a) Personal Service.

Personal service may be made by

delivery of a true copy of the summons and a true copy of the

4

1

complaint to the person to be served.
D(2) (b)

2

Substituted service may be

Substituted Service.

3

made by delivering a true copy of the summons and complaint at the

4

dwelling house or usual place of abode of the person to be served,

5

to any person over 14 years of age residing in the dwelling house

6

or usual place of abode of

7

substituted service is used, the plaintiff, as soon as reasonably

8

possible, shall cause to be mailed a true copy of the summons and

9

complaint to the defendant at defendant's dwelling house or usual

10

place of abode, together with a statement of the date, time, and

11

place at

12

computing any period of time prescribed or allowed by these rules

13

or

14

mailing.

15

by

•

•

1--

~

the person to be served.

•

wh~ch subst~tuted serv~ce

statute,

D(2) (c)

2

was made.

Where

For the purpose of

substituted service shall be complete upon such

Office Service.

If

the person

to be served

16

maintains an office for the conduct of business, office service

17

may be made by leaving a true copy of the summons and complaint at

18

such office during normal working hours with the person who is

19

apparently

20

plaintiff,

21

mailed a true copy of the summons and complaint to the defendant

22

at the defendant's dwelling house or usual place of abode or

23

defendant's place of business or such other place under

24

circumstances that is most reasonably calculated to apprise the

in

charge.

Where

office

service

as soon as reasonably possible,

is

used,

the

shall cause to be

the

2 Assuming we go with decision to add "or by statute" generally, this is one of the places
it belongs.

5

1

defendant of the existence and pendency of the action,

2

with a statement of the date,

3

service was made.

4

prescribed or allowed by these

5

service shall be complete upon such mailing.

time,

rule

or

and place at which office

For the purpose of computing any period of time

D(2) (d) Service by Mail.

6

together

by

statute,

rules

When

or by statute, 3 office

required

or

allowed

by

7

this

S§!!.ervice by mail, ',ffiea Fel\iUiFed SF

8

alls\1ed Jay tais nile, shall be made by mailing a true copy of the

9

summons and a

tFue ss~i of the complaint to the defendant by

10

certified or registered mai.L, return receipt requested 4 ,

11

first-class mail.

12

time prescribed or allowed by these rules or by statute,5 service

13

by mail shall be complete three days after such mailing if -t;.!ae- to

14

An address ts \Jaica it is mailed is within this state and seven

15

days after mailing if

-t;.!ae-

16

outside this state -s- ,

but

17

the

18

certified

defendant

and by

For the purpose of computing any period of

signs

to an address ts I,sica it is mailed is
not
a

later

receipt

than
for

the
the

date

on

which

registered

or

mailing. 6

3 See note 2 above.
4 Need this be revised in light of Dave Brewer's findings about Postal Service lingo?
5 See note 2 above. Haven't we "crossed the Rubicon" on the basic issue?
6 Same as note 4 above. Nancy Tauman found this entire paragraph confusingly worded,
but my impression was this was not widely shared. I don't know whether we can do any better.
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D(3)

1

2

Particular Defendants.

Service

may

be

made

upon

specified defendants as follows:

3

D(3) (al Individuals.
D(3) (al (i) Generally.

4

Upon an individual defendant,

5

by personal service upon such defendant or an agent authorized by

6

appointment or law to receive service of summons or, if defendant

7

personally cannot be found at defendant's dwelling house or usual

8

place of abode,

9

upon such defendant or

then by substituted service or by office service

10

te roeeiyo serviee of

11

an

12

nor

13

accordance

14

such

15

certified

16

complete

17

receipt

18

19

individual
(iii>

of

aB.

this

to

subsection?

signs

receipt

the

date

a

neither

applies

(2) ( d>

mailing,8

the

which

paragraph

defendant

for

service may also be made upon

6l:lmRi:!=JFJ:S.

defendant'

with

on

agent aliEhsFi!!ee lay ajjljjlSiBEmeRE SF la'ol

of

subparaaraph

by mailing

this

for

(ii>

made

in

section provided

the

registered

in

which

case

service

on

which

the

defendant

shall

or
be

signs

a

registered or certified mailing. 9

D(3l (al (iil Minors.

Upon a minor under the age of 14

years, by service in the manner specified in subparagraph (il of

7 Note my correction from "paragraph" for consistency in style of cross-referencing.
8 Sameas note 4 above.
9 This final clause is redundant with D(2)(d) as proposed to be amended, but I think it
has been decided to retain it. If we do, couldn't we at least substitute "for such mailing" for
"for the registered or certified mailing"? Also, rather than include in wording of this
amendment that completion is for purposes of statute as well as of "these rules,' it's been
suggested that a brief explanatory staff comment would be better.
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1

this paragraph upon such minor, and also upon such minor's father,

2

mother, conservator of the minor's estate, or guardian,

3

there be none, then upon any person having the care or control of

4

the mi.no r or with whom such minor resides, or in whose service

5

such minor is employed,

6

pursuant to Rule 27 A (2) .

if

or upon a guardian ad litem appointed

D(3) (a) (iii) Incapacitated Persons.

7

or,

Upon a person

8

who is incapacitated or financially incapable, as defined by ORS

9

125.005, by service in the manner specified in subparagraph (i) of

10

this paragraph upon such person, and also upon the conservator of

11

such person's estate or guardian, or,

12

guardian ad litem appointed pursuant to Rule 27 B(2).
0(3) (b) Corporations and Limited Partnerships.

13

14

if there be none, upon a

Upon a

domestic or foreign corporation or limited partnership:
0(3) (b) (i)

15

Primary Service Method.

By personal

16

service or office service upon a

registered agent,

17

director, general partner, or managing agent of the corporation or

18

limited partnership, or by personal service upon any clerk on duty

19

in the office of a registered agent.
0(3) (b) (ii) Alternatives.

20

officer,

If a registered agent,

21

officer, director, general partner, or managing agent cannot be

22

found in the county where the action is filed, the summons may be

23

served:

24

officer,

25

personal service on any clerk. or agent of the corporation or

26

limited partnership who may be found in the county where the

by substituted service upon such registered agent,
director,

general partner,

8

or managing agent;

or by

1

action is

2

complaint to the office of the registered agent or to the last

3

registered office of the corporation or limited partnership, if

4

any,

5

Secretary of State or, if the corporation or limited partnership

6

is not authorized to transact business in this state at the time

7

of the transaction, event, or occurrence upon which the action is

8

based occurred, to the principal office or place of business of

9

the corporation or limited partnership, and in any case to any

as

filed;

or by mailing a

shown by the records

th~

copy of

on file

in

the

summons and

the office of

the

10

address the use of which

11

reasonable inquiry, has reason to believe is most likely to result

12

in actual notice.
D(3) (c) State.

13

plaintiff knows or, on the basis of

Upon the state, by personal service upon

14

the Attorney General or by leaving a copy of the summons and

15

complaint

16

assistant, or clerk.

17

at

the

Attorney

General's

D(3) (d) Public Bodies.

office

with

a

deputy,

Upon any county, incorporated

18

city, school district, or other public corporation, commission,

19

board or agency, by personal service or office service upon an

20

officer, director, managing agent, or attorney thereof.

21

D (3) (e)

General

Partnerships.

upon any general

22

partnerships by personal service upon a partner or any agent

23

authorized by appointment or law to receive service of summons for

24

the partnership.

25
26

D(3) (f) Other Unincorporated Association Subject to Suit
Under a Common Name.

Upon any other unincorporated association

9

1

subject to suit under a common name by personal service upon an

2

officer, managing agent, or agent authorized by appointment or law

3

to receive service of summons for the unincorporated association.
D(3) (g) Vessel Owners and Charterers.

4

Upon any foreign

5

steamship owner or steamship charterer by personal service upon a

6

vessel master in such owner's or charterer's employment or any

7

agent authorized by such owner or charterer to provide services to

8

a vessel calling at a port in the State of Oregon, or a port in

9

the State of Washington on that portion of the Columbia River

10

forming a common boundary with Oregon.

D(4) Particular Actions Involving Motor Vehicles.

11
12
13

D(4) (a) Actions Arising Out of Use of Roads, Highways,
and Streets; Service by Mail.

14

D(4) (a) (i) In any action arising out of any accident,

15

collision, or liability in which a motor vehicle may be involved

16

while being operated upon the roads, highways, aB4 or streets of

17

this state,lO

18

sauDee

19

y..

20

8't:lbseetion D(d)

21

leaviB§f one eO:f3Y of t:he

22

uibh

MaO

s~oh

eaBE:ot

t1:1o

any defoBdant: tlho operatee sues moter vehielo, or

motor veaiele to be operated on the defeaeantts beaalf

be sorvoa uit:h 61:1:IfUl\OnS By an:y mot:aoe opeeifiea. iB
of

DOJ?a:rtFaent

this

rl::llo,

6t1:Il'1inonO

of

may lao served ;lita

61dRl:R\OBS

lay

a-Bd eomplaiBt ;lita a fee of $12: §Q

'rraBsporbation

ar

at

aay

offiee

tao

10 I think it has been decided to retain this existing language, rather than delete "roads"
and "streets" and refer to ORS 801.305 for expansive definition of "highways." It's been
suggested that a brief explanatory staff comment would be useful here.

10

1

de~arEmoat

2

anEl

3

~rans~ertatien

4

re~e8tea:

5

or acrtified mail;

6

OHffimOBS and eOFa}?)laint te the defendant at the aeerees §i¥on by the

7

defendant at tao time of the aeeidoBt or eollioion that is tao

8

Duajeet of the action; and at teo most resent address as sho;m by

9

the D~artment of ~rans~ertation'6 driver reoerds;

autBoriges te aeeept
r,:ith

eOFR}?)laint

a

fee

o~ons

of

or By mailiB§ sueh

$12:89

te

the

DOJ?lartmoat

by ro§iotered or acrtified mail;

~he

re~estedl

defeB~3:lit

B~r

ro§istered

a true espy of the

and at aB¥

steer aderoo8 of tHe

11

result

12

eompl:it::in§' aay }?oriod of time prosoribod

13

'serviss

14

the first mailia!j te the eefeaealiilt. if

the plaintiff makes

15

attempt

a

16

subsection

17

pursuant

18

shown by its

19

may then serve the

20

with paragraph

(2) Cd)

21

defendant

at:

Cl)

22

defendant

at

23

residence

~nder

to

tHis

serve
(3)

to

i-e

1-

of

this

return,

address

elefeneaBt;
032

For fH:lrJ?oooo

by

section
(3) Ca) Ci)

~on

method

except
of

did not effect

any
scene
of

this

service

this

the

the

by

by

mail

section and,

service,

address

accident:

defendant

as

the plaintiff
in accorance

provided
C2)

shown

the 1 2
in

11 Note my correction of "section" to "subsection."

12 It was agreed at the 7-13-96 meeting to change "any" to "the.'

11

one

subsection l l addressed to the

residence
of

the eate of

authorized

defendant by mailings made
of

of

allo'oled lay 1::l:l:ese r\:lleo,

shall 130 eamplete

defendant

subparagraph

the

the

~ara~ra~h

the

lmoT.Ra te the I?laiBtiff i T./hloe.

Hl:i~1s:

10

in aettlal Retiee

af

return reeeipt

plaintiff shall sause te BO mailed
return reaeipt

6~ono

the

by

the

current
driver

1

records

of

2

(3)

3

plaintiff

4

(1)

5

defendant,

6

subparagraph

7

includes

8

registered

9

(3)

any

the Department of Transportation,
other

and

at

the

above

time

which

(2)

a

address

or

11

receipt.

12

prescribed

13

service

14

latest date

might

copy of

undeliverable
For

the

or

under

the

defendant

making

the

result

in

service

known

mailings
actual

or

showing that
that

the

purpose~ of

allowed
this

by

returned

to

not

computing

any

period

the

rules
shall

or
be

mailings

by

by
the

this

(2)

(1),

had

subparagraph

on which any of

to

defendant

these

to

in which each of

it was

the

required

pursuant

the envelope

to

notice

certified mailings 16 required by

was made

as

of

Sufficient

true

10

of

if any: 13 and14

the
and

sender

signed
of

its
time

statute,17

complete

on

required by

the
(1),

13 It was agreed at the 7-13-96 meeting to add "if any:'
14 Here I've corrected "Department of Transportation, if any, and;" to "Department of
Transportation, if any; and (3) ..." I believe the latter is the correct form.

15 It was agreed during the 7-11-96 telecon to delete "also" following "may" as
superfluous.
16 Same as note 4 above.
17 Assuming the addition is "or by statute" is finally agreed upon, it has been suggested
that an explanatory staff comment should appear here. On second thought, however, the staff
comment should obviously occur at the first appearance of "or by statute," which is in
D(2)(b), p. 5 In. 13.
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1

(2)

and

(3)

above are made. 1 8

D(4) (a) (ii)

2

Department

of

A fee of $lA.50 paid by the plaintiff

3

to

4

information

5

service

6

shall be taxed as part of the costs if plaintiff prevails in the

7

action.

8

all sues Sl:l!llH\onseo 'ilhiee shall aaeu 'the elay of service;

9

the

~

Transportation

concerning

pursuant

to

a

defendant

subparagraph

(i) 19

to

obtain

in

order

of

this

address
to

make

paragraph 20

';Pho BeFlartmoa1s: of 'PraB8;@srbatioa: shall hODE> a reeorE:l of

D(4) (b) Notificatlon of Change of Address.
hig~ways,

~

Every motorist

10

or user of the roads,

11

while operating a motor 'vehicle upon the roads,

12

streets of this state, is involved in any accident, collision, or

13

liability, shall forthwith notify the Department of Transportation

14

of any change of such defendant's address occurring within three

15

years after such accident or collision. 21

16

D(4) (0)22

No

aa4

aofa<ilt

streets of this state who,

shall "130

highways,

ontoroa against

or

any

18 It was suggested at the 7-13·96 meeting that this entire subparagraph is difficult to
read, and should be reformatted with lndentatlons or the like.
19 Corrected from "D(4)(a)(i)" to "(i)."
20 Corrected from "rule" to "paragraph."
21 This entire paragraph is like a sales tax provision in not belonging anywhere in the
ORCP. But since the legislature inserted it a few years ago at the request of the Council, I guess
we don't mess with it.
22 D(4)(c) in its entirely has been transferred to Rule 69, as agreed at the 7-13-96.
See my draft of Rule 69 as proposed to be amended. I think it's o.k., but please check it
carefully.
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1

defendant

2

stHamits an affiEla.-vit eae"in§J!

servee

3

l:lBeer

this

subseetien

the plaiBtiff

that stiHl:ID:ons 1·das 8 erved as f)revided in

B ( 4) (0) (i)

4

s~~ara~rapR

5

requ.irea. lay ol:1lal?ara§fr3.f;lb D (4) (a) (i)

6

Beea maee I

7

l:lnleos

B(4l (al (il sf tRis

r~le

aae all

mailia~s

ts eefeaeaat

sf Eaici rl:11e Su.hsge_ieR laa?'.TO

aae
B(4l

(0)

(iil

eitlaer;

if EftO iaoaGity ef dofondaBt's

8

iB81:1raaeo e'arrier is Jm:S,JB te tao l?laiatiff

9

from aB¥ reaards af tao Department sf ~raaGl?artation aeeossiale ts

at?

oe=t:llEi ao aoeor:m:iBod

that tho l?laintiff net loos baaE: 14 £Q days

p~iar

bs

10

plaiBtiff;

11

the applioatioB fer aefaloil'.(t eablsea a OSl?:{ sf tho 61:lHliflSnS aBe

12

aomplaiBt ta lao mailea te stieh iB8l:lraBeO earrier

13

oortifiee mail; retHrH

14

ins'I:lr3:Beo earrier is blnlmo1.HlI

15

er taat tao defoadant's

anEl

B (4 l (e l (iii l tRat sePJiee sf S1oiH1Hlsas

16

By aay metRse

17

r~le

18

reee~pt re~ested;

B¥ ro§isbored ar

s~eeifiee aUGha~iBeQ

ia

es~le

Bet Be Rae

s~Bseetisa B(~l

sf tRis

sasGiaR.

D(5)

Service in Foreign Country.

When service is to be

19

effected upon a party in a foreign country, it is also sufficient

20

if service of summons is made in the manner prescribed by the law

21

of the foreign country for service in that country in its courts

22

of general jurisdiction, or as directed by the foreign authority

23

in response to letters rogatory, or as directed by order of the

24

court.

25

calculated to give actual notice.

However,

in all cases such service shall be reasonably

14

1

D(6) Court Order for Service;

2

Service by Publication.

D(6) (a) Court Order for Service by Other Method.

On

motion

3

upon a showing by affidavit that service cannot be made by any

4

method otherwise specified in these rules or other rule or

5

statute, the court, at its discretion, may order service by any

6

method or combination of methods which under the circumstances is

7

most

8

existence and pendency of the action, including but not limited

9

to:

reasonably calculated to apprise

publication of summqns;
office

the defendant

of

the

mailing without publication to a

10

specified post

address

of

defendant,

return

11

requested, deliver to addressee only;

12

locations.

13

publication, the court may order a time for response.

14

D(6) (b) Contents of Published Summons,

receipt

or posting at specified

.If service is ordered by any manner other than

In addition to the

15

contents of a summons as described in section C of this rule, a

16

published summons shall also contain a summary statement of the

17

object of the complaint and the demand for relief, and the notice

18

required in subsection C(3) shall state: "The 'motion' or 'answer'

19

(or 'reply') must be given to the court clerk or administrator

20

within 30 days of the date of first publication specified herein

21

along with the required filing fee."

22

also contain the date of the first publication of the summons.

23

D(6) (c) Where Published.
publication

to

be

The published summons shall

An order for publication shall

24

direct

made

25

circulation in the county where the action is commenced or, if

15

in

a

newspaper

of

general

1

there is no such newspaper, then in a newspaper to be designated

2

as most likely to give notice to the person to be served.

3

publication shall be four times in successive calendar weeks.

4

the

5

county

6

might

7

plaintiff

shall

8

paragraph

D(6) Ca)

9

order

plaintiff

10

in

11

where

12

knows

of

a

specific

where

the

action

is

result

in

actual

notice

so
of

publication

addition
the

to.

in
or

action

D(6) (d)

state

is

.

a
in

commenced

in

this

to

the

comparable
of.

other

where

the

and

manner

required

the

at

court

such

publication

If
the

publication

defendant.

affidavit

subsection.

lieu

location

Such

in

the
by
may

location

the

county

commenced.

Mailing Summons and Complaint.

If service by

13

publication is ordered and defendant's post office address is

14

known or can with reasonable diligence be ascertained,

15

plaintiff shall mail a copy of the summons and complaint to the

16

defendant

17

requested.

18

defendant is not known or cannot be ascertained upon diligent

19

inquiry, a copy of the summons and complaint shall be mailed to

20

the defendant at defendant's last known address.

21

does not know and cannot ascertain, upon diligent inquiry,

22

present or last known address of the defendant, mailing a copy of

23

the summons and complaint is not required.

by

certified

and by

or

registered

first-class

mail.23

mail,

return

the

receipt

When the address of any

I f plaintiff

the

23 This amendment was agreed upon at the 7-13-96 meeting for consistency with
D(2)(d) as proposed to be amended. Note that I've changed "first class" to first-class" here
.and throughout, which latter I believe is correct.
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1

D(6) (e) Unknown Heirs or Persons.

If service cannot be made

2

by another method described in this section because defendants are

3

unknown heirs or persons as described in sections I and J of Rule

4

20, the action shall proceed against the unknown heirs or persons

5

in

6

publication and with like effect;

7

persons who have or claim any right, estate, lien, or interest in

8

the property in controversy, at the time of the commencement of

9

the

the

same

action,

manner

and

as

against

named

defendants

served

by

and any such unknown heirs or

served' by publication,

shall

be bound and

10

concluded by the judgment,in the action, if the same is in favor

11

of the plaintiff, as effectively as if the action was brought

12

against such defendants by name.

13

D(6) (f) Defending Before or After Judgment.

14

against

15

representatives, on application and sufficient cause shown, at any

16

time before judgment, shall be allowed to defend the action.

17

defendant against whom publication is ordered or such defendant's

18

representatives may, upon good cause shown and upon such terms as

19

may be proper, be allowed to defend after judgment and within one

20

year after entry of judgment.

21

the judgment or any part thereof has been collected or otherwise

22

enforced, restitution may be ordered by the court, but the title

23

to property sold upon execution issued on such judgment,

24

purchaser in good faith, shall not be affected thereby.

25

26

:9(7)

whom

publication

is

ordered

such

defendant's

A

If the defense is successful, and

IJefeEeaEE rlas CaEEsE Be Bervee.

Who Cannot Be·· Served.

or

A defendant

DC6l Cql

to a

Defendant

A defendant cannot within the meaning
17

subsection

served

with

summons

by

any

method

of

2

otherwise specified in s\IDseetisn B (3)

3

other rule or statute

4

summons

5

authorized for

6

complete service, or if the plaintiff knew that service by such

7

methods could not be accomplished.

8

this

be

1

*

by all

E.

By

sf this these rules

or

if the plaintiff attempted service of

the methods

specified in subsection D(3)

service upon such defendant and was unable to

Whom

Servea;

Compensation.

A summons may be

9

served by any competent person 18 years of age or older who is a

10

resident of the state where service is made or of this state and

11

is not a party to the action nor,

12

180.260, an officer, director, or employee of, nor attorney for,

13

any party, corporate or otherwise.

14

sheriff's deputy in this state who serves a summons shall be

15

prescribed by statute or rule.

16

summons,

17

compensation shall be part of disbursements and shall be recovered

18

as provided in Rule 68.

a

19

F.

20

F (1)

reasonable

Return;
Return

Proof
of

fee

except as provided in ORB

Compensation to a sheriff or a

If any other person serves the

may

be

paid

for

service.

This

of Service.

Summons.

The summons shall be promptly

21

returned to the clerk with whom the complaint is filed with proof

22

of service or mailing, or that defendant cannot be found.

23

summons may be returned by mail.

18

The

F(2)

1

2

Proof of service of summons or

mailing may be made as follows:

3
4

Proof of Service.

F(2) (a) Service Other Than Publication.

Service other than

publication shall be proved by:

5

F(2) (a) (i) Certificate of Service When Summons Not Served

6

by Sheriff or Deputy.

If the summons is not served by a sheriff

7

or a sheriff's deputy, the certificate of the server indicating:

8

the time,

9

competent person 18 years of age or older and a resident of the

10

state of service or this state and is not a party to nor an

11

officer, director,

12

corporate or otherwise;

13

firm,

14

action.

15

shall state in the certificate when, where, and with whom a copy

16

of the summons and complaint was left or describe in detail the

17

manner and circumstances of service.

18

were mailed, the certificate may be made by the person completing

19

the mailing or the attorney for any party and shall state the

20

circumstances of mailing and the return receipt shall be attached.

place, and manner of service;

that the server is a

or empLoyee of, nor attorney for any party,
and that the server knew that the person,

or corporation served is the identical one named in the
If the defendant is not personally served,

the server

If the summons and complaint

21

F(2) (a) (ii) Certificate of Service by Sheriff or Deputy.

22

If the summons is served by a sheriff or a sheriff's deputy, the

23

sheriff's or deputy's certificate of service indicating the time,

24

place, and manner of service, and if defendant is not personally

25

served, when, where, and with whom the copy of the summons and

26

complaint

was

left

or

describing

19

in detail

the

manner

and

1

circumstances of service.

2

mailed, the certificate shall state the circumstances of mailing

3

and the return receipt shall be attached.

4
5

F (2) (b)

Publication.

Service by publication shall be

proved by an affidavit in substantially the following form:

6

7

If the summons and complaint were

AFFIDAVIT OF PUBLICATION (Here omitted)

F(2) (c) Making and Certifying Affidavit.
ce~tified

The affidavit of

8

service may be made and

9

official authorized to administer oaths and acting as such by

10

authority of the united States, or any state or territory of the

11

United States, or the District of Columbia, and the official seal,

12

if any, of such person shall be affixed to the affidavit.

13

signature of such notary or other official, when so attested by

14

the affixing of the official seal, if any, of such person, shall

15

be prima facie evidence of authority to make and certify such

16

affidavit.

17

before a notary public, or other

F(2) (d) Form of Certificate or Affidavit.

The

A certificate or

18

affidavit containing proof of service may be made upon the summons

19

or as a separate document attached to the summons.

20
21

22

F(3)

Written Admission.

In any case proof may be made by

written admission of the defendant.

F(4) Failure to Make Proof;

Validity of Service.
20

If summons

1

has been properly served, failure to make or file a proper proof

2

of service shall not affect the validity of the service.

3

G.

Disregard

of

Error;
this

Notice.

5

summons, issuance of summons, alaEl-

6

summons shall not affect &ae- validity of service of summons or the

7

existence of jurisdiction over the person, if the court determines

8

that the defendant received actual notice of the substance and

9

pendency of

Q.;!;.

to the

to

comply with provisions

action .. The

rule relating

Failure

4

the

of

Actual

form of

&ae-!!, person who may serve

court may allow amendment

to

a

10

summons, or affidavit or ~;rtificate of service of summons,

11

shall disregard any error in the content of or servise

12

that does not materially prejudice the substantive rights of the

13

party against whom summons was issued.

14

15

H. Telegraphic Transmission.

Of 24

and

summons

A summons and complaint may

be transmitted by telegraph as provided in Rule 8 D.

NOTES

AND

QUERIES

1.
Regarding 7 G, as I commented earlier, I believe it is, or
would be, simply assumed by trial lawyers and judges that any
amendments allowed to summons or to proof of service would relate
back, nunc pro tunc, to the date of facially insufficient service
24 I believe this issue is still somewhat up in the air. By the conclusion of the 7-1396 Council meeting, there was a consensus that a staff comment explaining this deletion, and
responding to concerns expressed particularly by Skip Durham, might not suffice because such
comments do not appear in many published versions of the ORCP. Dave Brewer said he would
try his hand at devising amending language that would accomplish the purpose of this deletion,
while safeguarding against its being over- or misinterpreted.

21

or summons. However, 7 G, unlike ORCP 23 regarding amended
pleadings, says nothing about relation back. This opens the
possibility of an expressio unius argument. It would be a simple,
and I believe, entirely uncontroversial matter to amend 7'G to
provide expressly for relation back. Is it worth the small
bother, and are there any arguments against it?
2.
Your attention is invited to the proposed amendment to
D(4) (a) (i), p. 12, In. 11, following ureceipt." At an earlier
point in our drafting there was included about at this point the
following sentence: uIf the mailing required by (3) above is
omitted because the plaintiff did not know of any address other
than those specified in (1) and (2) which might result in actual
notice to the defendant, the proof of service shall so certify."
This sentence was dropped as unnecessary. I wonder, however,
whether without it this s~paragraph is left with a loose end
hanging out.
'
Imagine this all-too-likely scenario. A plaintiff, who made
mailings (1) and (2), but not (3) because he knew of no such other
address, is opposing defenqaDt's motion to set aside default
judgment. Defendant makes the highly literal argument that this
alternative service method was never completed because mailing (3)
was never made. Plaintiff responds that he never made mailing (3)
because no other address likely to give actual notice was known to
him. A sensible motion judge would probably solve the problem by
ruling that mailing (3) is not required when plaintiff knows of no
such address. Assuming plaintiff prevails and obtains a final
judgment, defendant appeals, with this perhaps being the sole
assignment of error. Losing parties have appealed to the Court of
Appeals on far sillier grounds than this. If the sentence I
suggest, or something like, were added, the omission of mailing
(3) would be explained on the face of the proof of service.
Whatcha think?

22

1

RULE 69.

2

A.

3

A(l)

DEFAULT ORDERS AND JUDGMENTS

Entry of Order of Default.

General. 1 When a party against whom a judgment for

In

4

affirmative relief is sought has been served with summons pursuant

5

to Rule 7 or is otherwise subject to the jurisdiction of the court

6

and has failed to plead or otherwise defend as provided in these

7

rules, the party seeking affirmative relief may apply for an order

8

of default.

9

sought has filed an appeazianoe in the action,

If the party against whom an order of default is
or has provided

10

written notice of intent to file an appearance to

11

seeking an order of default, then the party against whom an order

12

of default is sought shall be served with written notice of the

13

application for an order of default at least 10 days.

14

shortened by the court, prior to entry of the order of default.

15

These facts, along with the fact that the party against whom the

16

order of default is sought has failed to plead or otherwise defend

17

as provided in these rules, shall be made to appear by affidavit

18

or otherwise.

19

shall enter the order of default.

20
21

A(2)

subsection

and upon such a showing,

Certain
A(l)

Motor
of

this

Vehicle

no

Notwithstanding
default

shall

1 There is precedent in ORCP usage for this use of "in general."
e.g., ORCP 65 A.
1

unless

the clerk or the court

Cases.

section.

the party

be

See,

1

entered

2

pursuant

3

plaintiff

4

against
to

a

defendant

subparagraph

submits

A(2l (al

an

summons was

6

required thereby have been made:

8

insurance

9

determined

carrier

Transportation

11

plaintiff

12

for

default

13

be

mailed

14

certified

15

defendant's

17

is

from

10

16

either,

not

insurance
that

the
of

to

the

days

Default

the

defendant

defendant's
or

to

the

that

registered

requested,

be
of
the

application

and complaint

by

unknown:

could

Department

plaintiff,

or

that

to
or
the

and

summons could not be had by

any method authorized in subsection D(3l

Entry of

the

the

carrier

is

service of

of

summons

receipt

carrier

the

plaintiff

prior

the

insurance

return

7

served

and

records

copy of

such

unless

to

identity

to

than ~30

less

mail,2

A(2) (c)

the

accessible

Rule

of

mailings

known

anv

caused a
to

all

if

was

served as provided in said

subparagraph

A(2l (b)

that

summons

showing:

5

7

whom

D(4l (al (il

affidavit

that
and

upon

18

B.

19

B(l) By the Court or the Clerk.

of Rule 7.

Judgment.
The court or the clerk upon

20

written application of the party seeking judgment shall enter

21

judgment when:

22

B(l) (a) The action arises upon contract;

23

B(l) (b) The claim of a party seeking judgment is for the

2 Any change to accomodate Postal Service terminology needed here?
2

1

recovery of a sum certain or for a sum which can by computation be

2

made certain;

3
4

B(l) (c) The party against whom judgment is sought has been
defaulted for failure to appear;

5

B(l) (d) The party against whom judgment is sought is not a

6

minor or a person who is incapacitated or financially incapable,

7

as defined by ORS 125.005, and such fact is shown by affidavit;

8
9

B(l) (e) The party seeking judgment submits an affidavit of
the amount due;

10
11

B(l) (f) An

affidav~~

rule has been submitted;
B(l) (g)

12

Except

pursuant to subsection B(3) of this

and
when

subsection

A(2)

is

applicable,

13

summons was personally served within the State of Oregon upon the

14

party,

15

against whom judgment is sought pursuant to Rule 7 D(3) (a) (i), 7

16

D(3) (b) (i), 7 D(3) (e) or 7 D(3) (f) .

17

or an agent,

officer,

B(2) By the Court.

director,

or partner of a party,

In all other cases, the party seeking a

18

judgment by default shall apply to the court therefor,

19

judgment by default shall be entered against a minor or a person

20

who is incapacitated or financially incapable, as defined by ORS

21

125.005, unless the minor or person has a general guardian or is

22

represented in the action by another representative as provided in

23

Rule 27.

24

carry it into effect,

25

determine the amount of damages ,or to establish the truth of any

26

averment by evidence or to make an investigation of any other

but no

If, in order to enable the court to enter judgment or to
it is necessary to take an account or to

3

1

matter, the court may conduct such hearing, or make an order of

2

reference, or order that issues be tried by a jury, as it deems

3

necessary and proper.

4

matter upon affidavits.

5

The court may determine the truth of any

The judgment entered shall be for

Amount of Judgment.

B(3)

6

the amount due as shown by the affidavit, and may include costs

7

and disbursements and attorney fees entered pursuant to Rule 68.

8
9

B(4)

No judgment by default

Non-military Affidavit Required.

shall be entered until the "filing of an affidavit on behalf of the

10

plaintiff,

11

defendant is not a person in military service as defined in

12

Article 1 of the "Soldiers'

13

1940," as amended,

14

with that Act.

15

showing that affiant reasonably believes that the

and Sailors'

civil Relief Act of

except upon order of the court in accordance

C. Setting Aside Default.

For good cause shown, the court

16

may set aside an order of default and, if a judgment by default

17

has been entered, may likewise set it aside in accordance with

18

Rule 71 Band C.

19

D.

Plaintiffs,

Counterclaimants,

Cross-Claimants.

The

20

provisions of this rule apply whether the party entitled to the

21

judgment by default is a plaintiff, a third party plaintiff, or a

22

party who has pleaded a cross-claim or counterclaim.
4

In all cases

1

2

a judgment by default is subject to the provisions of Rule 67 B.

E.

"Clerk"

Defined.

Reference to

"clerk"

in this rule

3

shall include the clerk of court or any person performing the

4

duties of that office.

5

LAW OFFICES OF

RASMUSSEN, TYLER & MUNDORFF
Karsten H. Rasmussen
Allison Tyler
Charles R. Mundorff

1600 Executive Parkway, Suite 110
Eugene, Oregon 97401-2138

Fax
541-344-5059

Telephone
Clair K. Lee
Legal Assistant

541-344-5003

July 17, 1996

MAURY HOLLAND
UNIVERSITY OF OREGON
SCHOOL OF LAW
EUGENE OR 97403-1221
Re: Council on Court Procedures
Dear Maury:
A couple of suggestions in follow up to discussions I had with Council members after our
meeting,
1. Bruce Hamlin suggests we move 7D(4)(a)(ii) to Rule 68 regarding costs with a simple
sentence adding it to the list already contained in 68(A)(2) regarding what is recoverable as
a cost.
2. With respect to the DMV Rule and the language on page A-9, I am willing to entertain the
language "while being operated in this state" eliminating the references to roads, highways, or
streets.
3. On page A-S, to address Judge Johnson's concern, perhaps we could use the language "but
in no event" rather that the current language "but not later than."
4. On page A-IS of the draft, I suggest we begin D(6)(g) "within the meaning of this
subsection ..." rather than the existing and more awkward language.

Portland Office: 1600 S.W. Fourth Avenue, Suite 650 Portland, Oregon, 97201-5518; Fax 503-796-1009; Tel 503-223-8101

Maury Holland
Re: Council on Court Procedures
July 17, 1996
Page 2

5. Lastly, I suggest that we use the language "certified mail" and that we use the language
"express mail" but that we leave alone any current references to "registered mail" and not add
"registered mail" to any new language.
Very truly yours,

MS

SSEN, TYLER&)'1UNDORFF

~

Karsten H. Rasmussen
KHR:sld

cc: Honorable David Brewer
Honorable Robert Durham
Rudy Lachenmeier
David Paradis

. ,August 1, 1996
To:

SubcoIDmlttee to Revlew ORCP 7 (Dave Brewer, Chair; Skip
Durham, Rudy Lachenmeier, Dave Paradis and Karsten
Rasmussen, Members)

.

,

.

Fm:

Maury Holland1ll·

f*

Re:

Latest working drafts of ORCP 7, 68 and 69

. Enclosed are two versions of working drafts of Rules 7, 68
and 69 incorporating how my notes and recollection show matters
stood at the conclusion of the 7-25-96 telecon. The first version
shows amendments, as tentatively more or less agreed upon, to each
of these rules in the usual fashion; i.e., deletions in
strikeover, additions in bold underlined. Footnotes in previous
drafts have been deleted and replaced by new ones intended to
highlight some issues of policy or drafting that, at least
according to my understanding, might remain not firmly resolved.
The second version of these working drafts show Rules 7, 68
and 69 as they would read with all agreed upon amendments
incorporated, but with no distracting apparatus or footnotes. My
reason for burdening you with this second version is because it is
often much easier to spot possible problems with a "clean" text in
front of you, minus apparatus and footnotes'.
There is one remaining little chore that I shall assign to
myself, confident that none of you will complain to the Chair
about my preempting your prerogatives as members. That is to
browse through the entirety of the ORCP to see whether the likely
amendments to Rule 7 would necessitate changes elsewhere,
particularly by way of cross-references. Off hand, I don't think
they would, but I'll check.
Although it probably shouldn't have, the experience with this
project thus far has amazed me by how much more difficult ruledrafting or amending is than those who have never tried their
hands at it would likely imagine. The nearly total failure even
to attempt to teach students anything about legal drafting seems
to me a major fault of legal education. Just think of the
magnitude of the task that faced the original council. A related
thought is how complex is what most non-lawyers must assume should
be the relatively simple matter of informing defendants that they
are being sued, by whom, and more or less about what.

1
2

"First

Version,. II

showing

amendments

with

apparatus

and

footnotes

Draft of ORCP 7 with amendments proposed by

3

ORCP 7 Subcommittee as· of

4

7-25-96

RULE 7. SUMMONS

5

6

A.

Definitions.

For purposes of this rule,

"plaintiff"

7

shall include any party issuing summons and "defendant" shall

8

include any party upon whom service of summons is sought.

9

purposes of this rule, a "true copy" of a summons and complaint

10

means an exact and complete copy of the original summons and

'1

complaint with a certificate upon the copy signed by an attorney

12

of record, or if there is no attorney, by a party, which indicates

13

that the copy is exact and complete.

14

B.

Issuance.

Any time after

the action

For

is commenced,

15

plaintiff or plaintiff's attorney may issue as many original

16

summonses as either may elect and deliver such summonses to a

17

person authorized to serve summons under section E of this rule.

18

A summons is issued when subscribed by plaintiff or a resident

19

attsrney sf tais state an

20

Bar.

active

member

of

the

Oregon

1

1 This amendment has already been tentatively adopted by the Council.

1

State

1

2
3

C.

Contents;

,Time

for

Notice

Response;

to

Party

Served.

C{l) Contents.

The summons shall contain:

C{l) (a) Title.

4

The title of the cause, specifying the name

5

of the court in which the complaint is filed and the names of the

6

parties to the action.
C (l) (b)

7

Direction

to

Defendant.

A direction

to

the

8

defendant requiring defendant to appear and defend within the time

9

required by subsection (2) of this section and a notification to

10

defendant that in case of failure to do so,

11

apply to the court for the relief demanded in the complaint.
C(l) (c) Subscription;

12

the plaintiff will

Post Office Address.

A subscription

13

by the plaintiff or by a

14

active

15

the post office address at which papers in the action may be

16

served by mail.

17

C(2)

member

Time

of

the

rosidoBt atterBoy of this state

Oregon

for Response.

State

an

:ear, with the addition of

If the summons is served by any

18

manner other than publication,

the defendant shall appear and

19

defend within 30 days from the date of service.

20

served by publication pursuant to subsection D(6) of this rule,

21

the defendant shall appear and defend within 30 days from the date

22

stated in the summons.

23

the date of the first publication.

If the summons is

The date so stated in the summons shall be

2

1

C(3) Notice to Party Served.
C(3) (a)

2

In

Gene~al.

All summonses, other than a summons

3

referred to in paragraph (b)

4

contain a notice printed in type size equal to .at least 8-point

5

type which may be substantially in the following form:

6

{Three forms of NOTICE TO DEFENDANT here omitted from this draft}

7

D.

Manner of

8

D(l) Notice Required.

or

(c)

of this subsection,

shall

Service..

Summons shall be served, either within

9

or without this state, in any manner reasonably calculated, under

10

all the circumstances, to apprise the defendant of the existence

11

and pendency of the action and to afford a reasonable opportunity

12

to appear and defend.

13

in this rule or by any other rule or statute on the defendant or

14

upon an agent authorized by appointment or law to accept service

15

of summons for the defendant.

16

restrictions and requirements of this rule,

17

methods:

18

of defendant authorized to receive process; substituted service by

19

leaving a copy of summons and complaint at a person's dwelling

20

house or usual place of abode;

21

person who is apparently in charge of an office;

22

or, service by publication.

23

Summons may be served in a manner specified

Service may be made, subject to the
by the following

personal service of summons upon defendant or an agent

office service by leaving with a

D(2) Service Methods.

3

service by mail;

D(2) (a) Personal Service.

1

CG~Y

Personal service may be made by

2

delivery of a true

3

complaint to the person to be served.
D(2) (b)

4

of the summons and a true copy of the

Substituted Service.

Substituted service may be

5

made by delivering a true copy of the summons and complaint at the

6

dwelling house or usual place of abode of the person to be served,

7

to any person over 14 years of age residing in the dwelling house

8

or usual place of abode of

9

substituted service is used, the plaintiff, as soon as reasonably

10

possible, shall cause to be mailed a true copy of the summons and

11

complaint to the defendant at defendant's dwelling house or usual

12

place of abode, together with a statement of the date, time, and

13

place at which substituted service was made.

14

computing any period of time prescribed or allowed by these rules

15

or

16

mailing.

17

the person to be served.

Where

For the purpose of

statute, 2 substituted service shall be complete upon such

by

D(2) (c)

Office

Service.

If

the

person

to

be

served

18

maintains an office for the conduct of business, office service

19

may be made by leaving a true copy of the summons and complaint at

20

such office during normal working hours with the person who is

21

apparently

22

plaintiff,

in

charge.

Where

office

service

as soon as reasonably possible,

is

used,

the

shall cause to be

2 Assuming we go with decision to add "or by statute" generally, this is one of the places

it belongs. Since this would be the first occurrence of this new phrase, this is where the staff
comment should go. I'm at work drafting a comment, and will distribute it to all of you well
before the 9-14-96 Council meeting. This is one staff comment on which the full Council
should probably have an opportunity to have input, but, of course, you guys first.

4

1

mailed a true copy of the summons and complaint to the defendant

2

at the defendant' s

3

defendant's place of business or such other place under

4

circumstances that is most reasonably calculated to apprise the

5

defendant of the existence and pendency of the action,

6

with a statement of the date,

7

service was made.

8

prescribed or allowed by these rules or

9

service shall be complete upon such mailing.
D(2) (d)

10

rule

dW~lling

house or usual place of abode or

time,

together

and place at which office

For the purpose of computing any period of time

Service by Mail.

or

the

statute,

When required or

office

allowed by

£:!i!.ervice by mail, ,,'bea required er

11

this

12

alle,l8d by tRis rule, shall be made by mailing a true copy of the

13

summons and a true seElY of the complaint to the defendant by

14

certified or registered mail,

15

express mail,

16

computing any period of time prescribed or allowed by these rules

17

or by statute, service by mail shall be complete three days after

18

~

19

this state and seven days after mailingS if

mailing if

by

statute,

by

and by

return receipt requested,

first-class mail.3

.t;Re. to an

or

by

For the purpose of

address te u:aisl9. it is mailed is within
.t;Re. to an

address

.t;.e.

3 Have I got this right?
4 I assume you folks, especially Skip, want this "such" outa here and replaced either by
nothing or ''the.'' On the other hand, should there be substituted for "such"; ''the date of the
registered, certified or express mailing .. .."? Without some clarification, there could be some
doubt whether the reference is to the first-class mailing or the registered, certified or express
mailing.
5 Same as note 4 above.

5

1

\mielol. it io maileEl io out.s i.do this s t.at.e-,-,

2

later than the date

3

for

on which the defendant

registered,

D(3)

4

5

the

~

but

in

no

signs a

event 6
receipt

certified or express mailing. 7

Service

Particular Defendants.

may

be

made

upon

specified' defendants as follows:

6

D(3) (a) Individuals.
D(3) (a) (i) Generally.

7

Upon an individual defendant, by

8

personal service upon such defendant or an agent authorized by

9

appointment or law to receive service of summons or, if defendant

10

personally cannot be found at defendant's dwelling house or usual

11

place of abode, then by substituted service or by office service

12

upon such defendant or

'3

to reeeive sorviao of summons.

14

an

15

nor

16

accordance

individual
Ciii)

defendant

of

this

with

defendant
18

certified

19

be

or

complete

aiT

to

paragraph
signs

the

Service may also
which

paragraph 8

express
on

agent autlol.erisea by appeiBtllleBt er la,,'

a

(2)

applies
Cd)

of

receipt

mailing,
date

neither

on

upon

subparagraph

Cii>

by

mailing

this

section

for

in which
which

be made

the

the
case

made

in

provided

registered,
service

defendant

shall

signs

a

6 My recollection is shakey and my notes unclear on this point, but did you not agree to
change "not" to "in no event," mostly for added emphasis?
7 Apart from the minor change noted in note 6 above, my notes show that you all more or
less agreed that this was clear enough for government work.
8 I've changed "subsection" to "paragraph" because latter is correct form.

6

1

receipt

for

the mailing. 9

' ,

D(3) (a) (iiJ 'Minors.

2

Upon a minor under the age of 14

3

years, by service in the manner specified in subparagraph (i) of

4

this paragraph upon such minor, and also upon such minor's father,

5

mother,

6

there be none, then upon any person having the care or control of

7

the minor or with whom such minor resides,

8

such minor is employed,

9

pursuant to Rule 27 A(2) .

10

conservator of the minor's estate,

or guardian, or,

if

or in whose service

or upon a guardian ad litem appointed

D(3) (a) (iii) Incapacitated Persons.

Upon a person who

11

is incapacitated or financially incapable,

12

125.005, by service in the manner specified in subparagraph (i) of

13

this paragraph upon such person, and also upon the conservator of

14

such person's es ta te or guardian, or,

15

guardian ad litem appointed pursuant to Rule 27 B(2).

16

17
18

D(3) (b)

as defined by ORS

if there be none, upon a

Corporations and Limited Partnerships.

Upon a

domestic or foreign corporation or limited partnership:
D(3) (b) (i) Primary Service Method.

By personal service

19

or office service upon a registered agent,

20

general partner, or managing agent of the corporation or limited

21

partnership, or by personal service upon any clerk on duty in the

22

office of a registered agent.

23
24

D(3) (b) (ii)

Alternatives.

officer, director, general partner,

If

a

officer,

director,

registered agent,

or managing agent cannot be

9 This final clause, beginning with "in which case" really is glaringly redundant. Want
to reconsider deleting it?

7

1

found in the county where the 'action is filed, the summons may be

2

served:

3

officer,

4

personal service on any clerk or agent of the corporation or

5

limited partnership who may be found in the county where the

6

action

7

complaint to the office of the registered agent or to the last

8

registered office of the corporation or limited partnership, if

9

any,

as

by substituted service upon such registered agent,

--

director,

is

general partner,

or managing agent;

or by mailing -a copy of

filed;

shown by the records

on file

in

or by

the summons and

the

office of

the

10

Secretary of State or, if the corporation or limited partnership

11

is not authorized to transact business in this state at the time

12

of the transaction, event, or occurrence upon which the action is

13

based occurred, to the principal office or place of business of

14

the corporation or limited partnership, and in any case to any

15

address ·the use of which the plaintiff knows or, on the basis of

16

reasonable inquiry, has reason to believe is most likely to result

17

in actual notice.

18

D(3) (c) State.

Upon the state, by personal service upon

19

the Attorney General or by leaving a copy of the summons and

20

complaint

21

assistant, or clerk.

22

at

the

D(3) (d)

Attorney

General's

Public Bodies.

office

with

Upon any county,

a

deputy,

incorporated

23

city, school district, or other public corporation, commission,

24

board or agency, by personal service or office service upon an

25

officer, director, managing agent, or attorney thereof.

26

D(3) (e)

General

partnerships.

8

Upon

any

general

1

partnerships by personal service upon a partner or any agent

2

authorized by appointment or law to receive service of summons for

3

the partnership.

4

D(3) (f) Other Unincorporated Association Subject to Suit

5

Under a Common Name.

6

subject to suit under a common name by personal service upon an

7

officer, managing agent, or agent authorized by appointment or law

8

to receive service of summons for the unincorporated association.

9

Upon any other unincorporated association

D(3) (g) Vessel Owners and Charterers.

Upon any foreign

10

steamship owner or steamship charterer by personal service upon a

11

vessel master in such owner's or charterer's employment or any

12

agent authorized by such owner or charterer to provide services to

13

a vessel calling at a port in the State of Oregon, or a port in

14

the State of Washington on that portion of the Columbia River

15

forming a common boundary with Oregon.

16

17
18

D(4) Particular Actions Involving Motor Vehicles.
D(4) (a) Actions Arising Out of Use of Roads, Highways,
and Streets; Service by Mail.

19

D(4) (a) (i) In any action arising out of any accident,

20

collision, or liability in which a motor vehicle may be involved

21

while being operated upon the roads, highways,

22

this state,lO

~

or streets of

a&y defendant ,ffio operated sueh motor vehiele; or

10 My notes show that the final consensus at end of 7-25-96 telecon was to leave this
language alone, in particular, not to add the previously suggested "or premises open to the
public." There's still time for second thoughts, though I don't suggest any are called for.

9

1

eaused sueh motor vehiele to 'Be operated on the defendant's Behalf

2

',ffio

3

sUBseetion D(il)

4

leaving one eopy of the SUi!lffions and eomplaint '"ith a fee of $1;;;. sQ

5

'dith

6

department authori>!es to aoeept summens or By mailing sueh summons

7

and

8

'Pransportation By registered or eertified mail;

9

requested.

eannot Be served, 'dith summons By any method speeified in

the

of

this

Department

eomplaint

rule,

of

-,<ith

a

ma:.' Be served 'dith summons By

'Pransportation

fee

of

or

$1;;; _sQ

at

to

any

the

effiee

the

Departmont

of

return reeeipt

'Phe plaintiff shall sause te Be mailed B:.' registered

10

or eertified mail,

11

SUi!lffions and eomplaint te the defendant at the address given By the

12

defendant at the time ef the aesident or eollision that is the

13

sUBjeet of the aetioB; aBd at the most resent adEiross as sholm By

14

the Department of 'Pransportation's E1river resorEls;

15

other aElEIress of the E1efenEiant lms\m to the plaintiff, \ihieh might

16

result

17

eomputing any period of time preseriBed or allo'ded By these rules;

18

serviee uBder this paragraph shall Be eemplete upon the date of

19

the first mailing te the defendant. if

20

attempt

21

subsection

22

pursuant

23

shown by its

24

may

25

accordance

26

addressed to

in

return reeeipt requested;

aetual

to

serve
C3}

to

then

notiee

the
of

this

return.

with

the

defendant.

defendant

subparagraph

serve

to

the

the

by

section
C3} Ca} Ci}

did not

a

effect

the defendant

C2}Cd}

at:

10

Fer pblrpooos

method

of

this

by

mail

section and.

as

the plaintiff

mailings
of

by

of

one

authorized

service

service.
by

anEi at any

plaintiff makes

except

defendant

paragraph

a true eopy of the

this

made

in

subsection

CA)

1

2

at

the

any residence 'address

scene of
CB)

3
4

defendant

5

of

the

current

shown

CC)

in

plaintiff

8

CA)

9

defendant.

and

at

the

CB)

shown

driver

11

be

if

12

the

13

express

14

made

15

undeliverable

16

receipt.

17

prescribed

18

service

19

latest

20

CB) and

envelope

of

For

might

result

in

pursuant

to

that

the

or

under

if

of

any,

the

of

service

of

the

Department

was

the

purpose

allowed

CA),

this

CB)

by

any of

CC) above is 1 3 made.

the
If

the

subparagraph

may

a

true

shall

be

mailings

certified or
was

to

sender

as

not

signed 1 2

its

any

rules

copy of

above

returned

these

by

to

and

had

the

required

notice

registered,

computing

subparagraph

on which

actual

defendant
of

known to

mailings

includes

the

by

it

that

this

defendant

the

required

or

the

making

in which each of

showing

recordsll

of

proof

mailings

date

time

service

the

address,

and;

which

Sufficient

10

the

residence

any other address

7

defendant

the, accident;

Transportation,

6

provided by the

CC)

period
or

by

complete

of

time

statute,
on

required by

the mailing required by

the
CA),
CC)

11 What about the earlier suggestion that "or ownership," or equivalent, be added
following "driver"?

12 What about substituting "did not sign" for "had not signed"?

13 I've changed "are" to "is," so that Bessie Masten, my grade school English teacher,
does not return to haunt me from her grave.

11

1

is

omitted

because

2

address

3

to

4

the proof of

other

which

the

plaintiff

than ,those

specified

might

result

tae

actual

service shall

D(4) (a) (ii)

5

in

Department

~ae

did
in

CA)

notice

know

and

to

of

CB)

the

anv

mailing

defendant,

so certify.14

A fee ef

$l~.§g

~ranspertation

paia B¥ tae plaintiff

6e

eb6aia

address

6

te

7

iaferma6iea

8

servise

9

saall se taJEed as part of tae eosts if plaintiff prevails in tae

eaaearaiag

pursuaS6

~ae

of

not

68

a

defesdas6

subparagraph

~ransportation

ef

arder
6his

6a

aetion.

11

all suea OUHlffionoes 'daiea saall sao>! tae da¥ of serviee.

12

incurred

13

defendant

14

paragraph are

16

in

obtaining

served

of

pursuant

to

saall lwop a reeord of

information
subparagraph

recoverable as provided 'in Rule

D(4) (a)

order

address

default

(iii)

The

against

a

requirements
defendant

make

paragraph

10

15

Department of

Ii)

is

for

served

Costs

concerning
Ci)

of

a

this

68.15
obtaining

an

pursuant

to

14 My notes show that, at end of 7-25-96 telecon, there was a consensus in favor of
adding this sentence. See note 2, p. 22, in my 7-15-96 memo.
Please note my effort to reformat this subparagraph to make it more readable. It's still
far from being a "good read," and maybe before the final curtain comes down someone can think
of improvements in readability.
Also note that I have changed (1), (2) and (3) to (A), (6) and (C), even though I don't
like this change aesthetically. The reason for this proposed change has to do with ORCP 1 E,
regarding which I am the state's leading authority and constantly in demand to lecture about far
and wide. In amending ORCP 7, we don't want to defy 1 E, which reserves enclosed numerals for
subsections. Parenthetically enclosed capital letters are the only designations left unassigned
by 1 E. These seemed preferable to invading the Cyrillic alphabet. This is the kind of nitpicking
stuff which the Legislative Counsel gets very huffy about, which is all to his credit.
15 Do you really want to do this? If so, please check my wording. The reference is to
Rule 68 generally, to incorporate all of its provisions here.

12

1

subparagraph

2

subsection A(2)

3

(i)

of

this, paragraph

of Rule

are

as

provided

in

69.16

D(4} (b) Notification of Change of Address.

Every motorist

4

or user of the roads, highways,

5

while operating a motor vehicle upon the roads,

6

streets of this state, is involved in any accident, collision, or

7

liability, shall forthwith notify the Department of Transportation

8

of any change of such defendant's address occurring within three

9

years after such accident or collision. 17
0(4) (0) 18

10

~lo

servea unaer

aefault

11

s.efenaant

12

sBJamits an affiaQ'o'it shmJing,
D (4) (0) (i)

13

aaQ

this

or streets of this state who,

shall bo

highways,

enterea against

subseotien 10inless

the

or

any

plaintiff

that summons 'lias s ervea as proviaes. in

14

subparagraph 0(4) (a) (i) of this rule ana all mailings to aefenaant

15

requirea by subparagraph 0(4) (a) (i) of this r10ile sQBsesGisn have

16

been maae,

17
18

ana
0(4) (0) (ii)

either,

i f the iaentity of aefenaant's

insurance earrior is kno'Vrn te bho :F31aintiff or Gould be determineS.
16 Do you really want to do this? If so, how's the wording? It seemed to me this little
jobber should appear more naturally as D(4)(a)(iii), rather than be separated from (I) and
(ii), as D(4)(c) following that confounded D(4)(b). Keep in mind that English is my second
language, my first being Latin.
17 Karsten is checking to see whether this provision jibes with the pertinent
provisions of the Oregon Vehicle Code. I believe that Dave Paradis was correct that there is no
equivalent provision in the Code, so presumably D(4)(b) must be retained.
18 D(4)(c) in its entirely has been transferred to Rule 69 to become 69 A(2), as more
or less agreed at the 7-13-96 Council meeting. See my draft of Rule 69 as proposed to be
amended. I think it's o.k., but please check it carefully.
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10

D (5)

Service in Foreign Country.

When 'service is

to be

11

effected upon a party in a foreign country, it is also sufficient

12

if service of summons is made in the manner prescribed by the law

13

of the foreign country for service in that country in its courts

14

of general jurisdiction, or as directed by the foreign authority

15

in response to letters rogatory, or as directed by order of the

16

court.

17

calculated to give actual notice.

However,

in all cases such service shall be reasonably

D(6) Court Order for Service;

18

19

Service by Publication.

D(6) (a) Court Order for Service by Other Method.

On motion

20

upon a showing by affidavit that service cannot be made by any

21

method otherwise specified in

22

statute, the court, at its discretion, may order service by any

23

method or combination of methods which under the circumstances is

24

most

reasonably calculated to

these rules

apprise

14

or other

the defendant

rule or

of

the

1

existence and pendency of the action, including but not limited

2

to:

3

specified post

4

requested, deliver to addressee only; 19

5

locations.

6

publication, the court may order a time for response.

7

publication of

If

mailing without publication to a

~~mmons;

office

service

address

is

of

defendant,

return

receipt

or posting at specified

ordered by any manner other

D(6) (b) Contents of published Summons.

than

In addition to the

8

contents of a summons as described in section C of this rule, a

9

published summons shall also contain a summary statement of the

10

object of the complaint and the demand for relief, and the notice

11

required in subsection C(3) shall state: "The 'motion' or 'answer'

12

(or 'reply') must be given to the court clerk or administrator

13

within 30 days of the date of first publication specified herein

14

along with the required filing fee."

15

also contain the date of the first publication of the summons.

16

D(6) (c) Where Published.
publication

to

be

The 'published summons shall

An order for publication shall

17

direct

made

in

a

newspaper

of

general

18

circulation in the county where the action is commenced or,

19

there is no such newspaper, then in a newspaper to be designated

20

as most likely to give notice to the person to be served.

if

Such

19 Do we need to mess with this mailing lingo, for consistency with lingo changes
elsewhere? Note proposed amendment at lines 14-15, p. 16. Easily done if necessary or
useful, but doesn't seem to me to be very important. The only problem with this provision, as I
pointed out elsewhere, is that if one or more mailing addresses of defendant were known, service
by publicatlon would probably violate Mullane. More generally, when service is pursuant to
court order, the court should be left with maximum discretion to hand-tailor service in light of
particular circumstances. I'm sure you'd agree the Council should avoid promulgating rules of
the: "the judge shall, before ruling on the motion, first straighten his tie or her female
equivalent, and exercise reasonable diligence to the end that his or her hanky is clean" type.

15

1

publication shall be four times in successive calendar weeks.

2

the

3

county

4

might

5

plaintiff

shall

6

paragraph

DC6l Cal

of

7

order

publication

in

8

in

9

where

plaintiff

of

a

specific

where

the

action

is

result

in

actual

notice

addition
the

to,

so

or

action

D(6) (d)

10

knows

state

a
in

is

commenced

in

this

location

to

the

comparable
lieu

of,

where

the

and

manner

at

publication

the

publication

defendant,

affidavit

subsection,

other

If

the

required

the

court

such
in

by
may

location

the

county

commenced.

Mailing Summons and Complaint.

If service by

11

publication is ordered and defendant's post office address is

12

known

13

plaintiff shall mail a copy of the summons and complaint to the

14

defendant

15

requested,

16

When the address of any defendant is not known or cannot be

17

ascertained upon diligent inquiry,

18

complaint shall be mailed to the defendant at defendant's last

19

known address.

20

upon diligent inquiry, the present or last known address of the

21

defendant, mailing a copy of the summons and complaint is not

22

required.

23
24

or can with

by
or

reasonable

certified
by

or

express

diligence

registered
mail,

be ascertained,

mail,

and· by

return

first-class

the

receipt
mail.

20

a copy of the summons and

If plaintiff does not know and cannot ascertain,

D(6) (e) Unknown Heirs or Persons.

If service cannot be made

by another method described in this section because defendants are

20 I suppose this is correct here.

16

1

unknown heirs or persons as described in sections I and J of Rule

2

20, the action shall Rroceed against the unknown heirs or persons

3

in

4

publication and with like effect;

5

persons who have or claim any right, estate, lien, or interest in

6

the property in controversy, at the time of the commencement of

7

the

8

concluded by the judgment in the action, if the same is in favor

9

of the plaintiff,

10
11

the

same

action,

manner

and

as

against

named

defendants

served

by

and any such unknown heirs or

served by publication,

shall

be

bound

and

as effectively as if the action was brought

against such defendants by name.
D(6) (f)
whom

Defending Before or After Judgment.
publication

is

ordered

12

against

13

representatives, on application and sufficient cause shown, at any

14

time before judgment, shall be allowed to defend the action.

15

defendant against whom publication is ordered or such defendant's

16

representatives may, upon good cause shown and upon such terms as

17

may be proper, be allowed to defend after judgment and within one

18

year after entry of judgment.

19

the judgment or any part thereof has been collected or otherwise

20

enforced, restitution may be ordered by the court, but the title

21

to property sold upon execution issued on such judgment,

22

purchaser in good faith, shall not be affected thereby.
B (7)

24

Who Cannot Be

Served.

such

defendant's

A

If the defense is successful, and

Defendant; vieRa GaBBot; Be BeiEyod.

23

or

A defendant

DC 6) Cg)

to a

Defendant

A defendant cannot within the meaning

17

1

of

this

subsection 2 1

be

served with

summons

by

any method

2

otherwise specified in: sbibseetioB ±l(d) of tlais these rules

3

other rule or statute if

4

summons by all

*

5

authorized for

service upon such defendant and was unable to

6

complete service, or if the plaintiff knew that service by such

7

methods could not be accomplished. 23

or

the plaintiff attempted service of

the methods

specified in subsection D(3)

22.

21 I think I've gotten to know Skip's stylistic preferences well enough to suspect he
would prefer that the phrase "within the meaning of this subsection" be moved back to
immediately follow "be served with summons."
22 I think there's a little problem here. As this now reads, a plaintiff, before resorting
to court-ordered service, would not have to show an unsuccessful effort to make service
pursuant to 0(4)(a)(i), even in a motor vehicle case where that provision would be applicable.
If I'm right about this, wouldn't the fix be simply to add: "or subparagraph 0(4)(a)(i)"
following: "in subsection 0(3)"? The full wording would then be: "in subsection 0(3) or
subparagraph 0(4)(a)(i) of this section, authorized for service upon ~the [pace Skip]
defendant, and was unable ..." Note, incidentally, that elsewhere throughout the ORCP, "Rule"
tends to be initial capped when reference is to another Rule, but initial lower case when
reference is within the same rule. This usuage probably reflects the courtesy that each Rule
owes to all others, but not to itself. This would be like the courtesy among warships of nations
not at war, which salute one another but not themselves.
23 This last clause, beginning "or if the plaintiff knew," continues to bother me and feel
I should draw it to your attention. Suppose a plaintiff's attorney saunters into court with a
motion for court-ordered service, but without the affidavit required by 0(6)(a) showing that
service could not be made in any other way, as elaborated upon in 0(6)(g). Motion judge says:
"Fine, but where's your affidavit?" Plaintiff's attorney courteously responds: "Don't need no
....g affidavit, Your Honor, since I made no efforts to serve because I just 'knew" none of them
could be accomplished." Motion judge replies: "Since you made no efforts to effect service in
any of the normal ways, you must at least represent to the court [or provide me with an
affidavit, or take the stand and testify under oath] about what specific facts were known to you
on the basis of which you "knew" that service by normal means would not work." Plaintiff's
attorney responds with a final forensic flourish: "Nuts, Your Honor."
If you share my concern, I suggest you reconsider some earlier language whereby
plaintiffs' attorneys would have to aver in their 0(6)(a) affidavits either having attempted
service by all normal methods or the specific factual basis for their concluding that none of
them would work. This is probably much ado about almost nothing, but the Court of Appeals has
on occasion been very persnickety about the factual showing made as a predicate to court ordered

18

1

E.

By

Whom

Compensation.

Se~ved;

A summons may be

2

served by any competent person 18 years of age or older who is a

3

resident of the state where service is made or of this state and

4

is not a party to the action nor,

5

180.260, an officer, director, or employee of, nor attorney for,

6

any party, corporate or otherwise.

7

sheriff's deputy in this state who serves a summons shall be

8

prescribed by statute or rule.

9

summons,

a

reasonable

fee

except as provided in ORS

Compensation to a sheriff or a

If any other person serves the

may

be

paid

for

service.

This

10

compensation shall be part of disbursements and shall be recovered

11

as provided in Rule 68.

12

F.

13

F(l)

Return;
Return

Proof
of

of

Service.

Summons.

The summons shall be promptly

14

returned to the clerk with whom the complaint is filed with proof

15

of service or mailing, or that defendant cannot be found.

16

summons may be returned by mail.

17

18
19

20

21

F(2)

Proof of Service.

The

Proof of service of summons or

mailing may be made as follows:
F(2) (a) Service Other Than Publication.

Service other than

publication shall be proved by:
F(2) (a) (i) Certificate of Service When Summons Not Served
service by publication. It might be that the best way to handle this would be to incorporate apt
language into 0(6)(a), and then drop 0(6)(g) entirely.

19

1

by Sheriff or Deputy.

2

or a sheriff's deputy, 'the certificate of the server indicating:

3

the time,

4

competent person 18 years of age or older and a resident of the

5

state of service or this state and is not a party to nor an

6

officer,

7

corporate or otherwise;

8

firm,

9

action.

place,

If the. summons is not served by a sheriff

that the server is a

and manner of service;

director,

or employee of, nor attorney for any party,
and that the server knew that the person,

or corporation served is the identical one named in the
If the defendant is not personally served,

the server

10

shall state in the certificate when, where, and with whom a copy

11

of the summons and complaint was left or describe in detail the

12

manner and circumstances of service.

13

were mailed, the certificate may be made by the person completing

14

the mailing or the attorney for any party and shall state the

15

circumstances

16

attached.

17

of mailing

F (2) (a)

(ii)

and

the

If the summons and complaint

return

receipt 2 4

shall

be

Certificate of Service by Sheriff or Deputy.,

18

If the summons is served by a sheriff or a sheriff's deputy, the

19

sheriff's or deputy's certificate of service indicating the time,

20

place, and manner of service, and if defendant is not personally

21

served, when, where, and with whom the copy of the summons and

22

complaint

23

circumstances of service.

24

mailed, the certificate shall state the circumstances of mailing

was

left

or

describing

in

detail

the

manner

and

If the summons and complaint were

24 This looks to me o.k. as is, but thought I should call it to your attention in case you
might think any change needed for consistency, etc.

20

1

and the return receipt shall be attached.

2
3

F(2) (b)

Publication.

Service by publication shall be

proved by an affidavit in substantially the following form:

4

AFFIDAVIT OF PUBLICATION (Here omitted)

5

F(2) (c) Making and Certifying Affidavit.

The affidavit of

6

service may be made and certified before a notary public, or other

7

official authorized to administer oaths and acting as such by

8

authority of the United States, or any state or territory of the

9

United States, or the District of Columbia, and the official seal,

10

if any,

11

signature of such notary or other official, when so attested by

12

the affixing of the official seal, if any; of such person, shall

13

be prima facie evidence of authority to make and certify such

14

affidavit.

15

of such person shall be affixed to the affidavit.

F(2) (d) Form of Certificate or Affidavit.

The

A certificate or

16

affidavit containing proof of service may be made upon the summons

17

or as a separate document attached to the summons.

18
19

20

F(3)

Written Admission.

In any case proof may be made by

written admission of the defendant.

F(4) Failure to Make Proof;

Validity of Service.

If summons

21

has been properly served, failure to make or file a proper proof

22

of service shall not affect the validity of the service.
21

1

G.

Disregard

of' Error;

Actual

3

summons, issuance of summons, aB€l- or ~ 5!. person who may serve

4

summons shall not affect

5

existence

6

determines

7

substance

8

amendment to a summons, or affidavit or certificate of service of

9

summons, 26 and shall disregard any error in the content of
of

jurisdiction

that
and

the

summons

over

that

of

the

form of

validity of service of summons or the

defendant

pendency

to

to

comply with provisions of

~

rule relating

Failure

2

of

this

Notice.

the

person.,£!"

received actual

the

does

action.

not

The

if

notice

court

materially

the

may

court
of

the

allow

prejudice

~

10

servise

the

11

substantive rights of the party against whom summons was issued.27
25 Seems to me this comma is not needed.
26 The more I've thought about what Rudy said during the 7-25-96 telecon, the more I
think he was right in his view that this amendment provision is a useless distraction. None of
you could think of any occasion when amendment of summons or proof of service has even been
even sought, much less granted. You might recall that, some time back, I reported that in the
FRCP, the provision that closely resembled ORCP 7 G was shrunken down to all that remains of
it, which states:
(h) Amendment. At any time in its discretion and upon such
terms as it deems just, the court may allow any process or proof of service thereof to be amended, unless it clearly appears that material prejudice would result to the substantial rights of the party against whom
the process issued. FRCP 4(h).
Prior to our next telecon I'll try to find out what the rationale was for what was retained
from a provision that was previously more lengthy and elaborate, i.e., more like the present
ORCP7G.
27 My notes show that, at the end of the 7-25-96 telecon, there was a near consensus,
but not quite an absolutely final one, that this language should be left as is, rather than
amending it as Dave Brewer suggested. Dave's suggestion would have the language read as
follows:

22

1

2

3
4
5
6
7
8
9
10
11
12

H.

Telegraphic

~ransmission.

A summons and complaint may

be transmitted by telegraph as provided in Rule 8 D.

Two Little Queries

1. At what point should a draft showing suggested amendments be
shared with Barbara Fishleder at PLF? Presumably right after the
next telecon.
It might be helpful to the subcommittee to have her
comments well prior to the 9-14-96 Council meeting, whether they
are favorable and reassuring or critical. In the latter event,
the subcommittee would want enough time before the Sept. Council
meeting to fix any problems that Barbara might spot. Also, is
there any value in "li~sing" with the Procedure & Practice
Committee and, if so, has Karsten already done that?

... The court may allow amendment to a summons, or affidavit or certificate of
service of summons. The court shall disregard any error in the content of
summons that does not materially prejudice the substantive rights of the
party against whom summons was issued. Furthermore[?], provided that
service is made in any manner complying with subsection D(1) of this rule,
the court shall disregard any error in the service of summons that does not
materially prejudice the substantive[?] rights of the party against whom
summons was issued.
As I recall, Dave conceded that his prose was a bit repetitious, but suggested that this, or
something like it, might be the best way to clarify the intent behind deleting "or of service"
without resorting to a staff comment. Speaking only for myself, I still think a staff comment is
the best way to goo-after all, we're going to rely upon that device to deal with the "or by
statute" issue..but many of you were concerned that staff comments don't reach everyone.
Possibly we should hire a skywriter.
For what it's worth, I'm inclined to think Dave is correct about this. We want trial
judges to uphold any method of service that complies with D(1), but at the same time don't want
them to fall into the trap of upholding service not in compliance with the "reasonably
calculated/Mullane standard of D(1) merely because defendant got actual notice within the
limitations period plus the extra 60 days allowed by ORS 12.020(2), which is what must be
meant by "substantive rights." The latter error is what we fear the present language might
invite, although going by the limited evidence afforded by appellate reports, trial courts appear
to have avoided that error up to now. My guess, however, is that, in the trial courts, motions to
set aside service are more than occasionally erroneously denied merely because defendant
somehow got actual notice within 60 days of timely filing, but defendants have not taken the
point up on appeal, often because they prevail on the merits. In other words, I suggest that
Dave's proposal, or something along its lines, be given some reconsideration.
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

2.
I believe that, at one point, Rudy mentioned that liability
insurers can be expect~d to oppose the transfer of D(4) (c) to
become ORCP 69 A(2). I".don't understand why insurers would oppose
merely transferring a provision from one rule to another,
especially when they're picking up an additional 20 days advance
notice. But Rudy knows a heck of alot more about insurers ·than I
do.
If he believes their opposition would be serious, I believe
the subcommittee needs to think how best to head off an invasion
of the 9-14-96 Council meeting by spokespersons for the industry.
That would be unfortunate, first because the Council cannot spare
the time, and secondly because I've witnessed past occasions when
vehement opposing "testimony" seems to give the Council the
willies and causes some members to lose their nerve. Even worse
than alot of people testifying at the September meeting would be
to have some influential interest group charging into the '97
legislature merely because provoked by this transfer, with the
possible result that the entire applecart of 7 D amendments is
upset
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RULE

68.

ALLOWANCE AND

4

FEES

AND

COSTS

5

A. Definitions.

6

A(l) Attorney Fees.

AND

TAXATION OF

with

apparatus

ATTORNEY

DISBURSEMENTS

As used in this rule:
"Attorney fees" are the reasonable value

7

of legal services related to the prosecution or defense of an

8

action.
A(2)

9

Costs and Disbursements.

"Costs and disbursements" are

10

reasonable and necessary expenses incurred in the prosecution or

11

defense of an action other than for legal services, and include

12

the fees of officers and witnesses;

13

summonses or notices, and the postage where the same are served by

14

mail;

15

Department

16

with

17

2L1

18

public record, book, or document admitted into evidence at trial;

19

recordation of any document where recordation is required to give

20

notice of the creation, modification or termination of an interest

21

in real property;

the

cost
of

summons

of

obtaining

Transportation
pursuant

to

the expense of publication of

address

information

concerning

subparagraph

the compensation of referees;

a

from

defendant

D(4l (al (il

the

served

of

Rule

the expense of copying of any

a reasonable sum paid a person for executing

1 I assume this is the logical place to put this phrase.
However, do
you think it necessary or helpful to insert this, or anything akin to it, in
light of the final clause of this sentence, which negates an expressio unius
problem?
45

and

1

any

2

obligation therein;

3

agreement,

4

expense of taking depositions shall not be allowed,

5

the depositions are used at trial, except as otherwise provided by

6

rule or statute.

7

bond,

recognizance,

undertaking,

stipulation,

or

other

an? any other expense specifically allowed by

by these rules,

or by other rule or statute.

B. Allowance of Costs and Disbursements.

The

even though

In any action,

8

costs and disbursements shall be allowed to the prevailing party,

9

unless these rules or other rule or statute direct that in the

10

particular case costs and disbursements shall not be allowed to

11

the prevailing party or shall be allowed to some other party, or

12

unless the court otherwise directs.

13

of these rules or any other rule or statute, a party has a right

14

to recover costs, such party shall also have a right to recover

15

disbursements.

C.

16
17

and

Award

Costs

and

of

and

Entry

of

If, under a special provision

Judgment

for

Attorney

Fees

Disbursements.

18

C(l) Application of This Section to Award of Attorney Fees.

19

Notwithstanding Rule 1 A and the procedure provided in any rule or

20

statute permitting recovery of attorney fees in a particular case,

21

this section governs the pleading, proof, and award of attorney

22

fees

23

recovery of such fees, except where:

24

in all

cases,

regardless of the source of

the right to

C(l) (a) Such items are claimed as damages arising prior to
46

1
2
3
4

the action;

or

C(l) (b) Such

it~ms

are granted by order, rather than entered

as part of a judgment.
C(2) (a) Alleging Right to Attorney Fees.

A party seeking

5

attorney fees shall allege the facts,

6

provides a basis for the award of such fees in a pleading filed by

7

that party.

8

right to recover such fees accrues.

9

awarded unless a right to recover such fee is alleged as provided

10
11

statute,

or rule which

Attorney fees may be sought before the substantive
No attorney fees shall be

in this subsection.
C(2) (b)

If a party does not file a pleading and seeks

12

judgment or dismissal by motion, a right to attorney fees shall be

13

alleged

14

required in a pleading.

15

in such motion,

in similar

form

to

the allegations

C(2) (c) A party shall not be required to allege a right to a

16

specific amount of attorney fees.

17

entitled to "reasonable attorney fees" is sufficient.

18

C(2) (d)

An allegation that a party is

Any allegation of a right to attorney fees in a

19

pleading or motion shall be deemed denied and no responsive

20

pleading shall be necessary.

21

to strike the allegation or to make the allegation more definite

22

and certain.

23

allegation of the facts, statute, or rule which provides a basis

24

for the award of fees shall be waived if not alleged prior to

25

trial or hearing.

26

C (3)

The opposing party may make a motion

'Any objections

Proof.

to

the

form or specificity of

The items of attorney fees
47

and costs and

1

disbursements

shall

2

subsection (4) of this, section, without proof being offered during

3

the trial.
Seeking

in

C(4)

5

Disbursements.

6

and disbursements shall be as follows:
C(4}

for

submitted

4

7

Procedure

be

the manner provided by

Attorney

or Costs

Fees

and

The procedure for seeking attorney fees or costs

(a) Filing and Serving Statement of Attorney Fees and

8

Costs and Disbursements.

9

and disbursements shall, not later than 14 days after entry of

10

judgment pursuant to Rule 67:

11

(a) (i)

C(4}

statement

13

disbursements,

14

accordance with Rule 9 C;
C(4)

of

File with

12

15

A party seeking attorney fees or costs

the

amount

together

the
of

with

court

a

attorney
proof

of

signed and detailed
fees

or

service,

costs
if

any,

and
in

and

(a) (ii) Serve, in accordance with Rule 9 B, a copy of

16

the statement on all parties who are not in default for failure to

17

appear.

18

C (4) (b)

Objections.

A party may object

to a

statement

19

seeking attorney fees or costs and disbursements or any part

20

thereof by written objections to the statement.

21

shall be served within 14 days after service on the objecting

22

party of a

23

specific and may be founded in law or in fact and shall be deemed

24

controverted without further pleading.

25

may be amended in accordance with Rule 23.

26

C(4)

copy of the statement.

(c) Hearing on Objections.
48

The objections

The objections shall be

Statements and objections

1

C (4) (c) (i)

If obj ections are filed in accordance with

2

paragraph C(4) (b) of this rule, the court, without a jury, shall

3

hear and determine all issues of law and fact raised by the

4

statement of attorney fees or costs and disbursements and by the

5

objections.

6

to present'evidence and affidavits relevant to any factual issue.

The parties shall be given a reasonable opportunity

C(4) (c) (ii) The court shall deny or award in whole or in

7

8

part

9

disbursements.

10

11

the

amounts

sought

as

attorney

fees

or

costs

and

No findings of fact or conclusions of law shall be

necessary .
C(4) (d) No Timely Objections.

If objections are not timely

12

filed the court may award attorney fees or costs and disbursements

13

sought in the statement.

14

C(5)

Judgment

15

Disbursements.
C(5) (a)

16

Concerning

Attorney

As Part of Judgment.

Fees

or

Costs

and

When all issues regarding

17

attorney fees or costs and disbursements have been determined

18

before a judgment pursuant to Rule 67 is entered, the court shall

19

include

20

disbursements in that judgment.

21

any award or denial

C(5) (b)

of' attorney

By Supplemental Judgment;

fees

Notice.

or

costs

and

When any issue

22

regarding attorney fees or costs and disbursements has not been

23

determined before a judgment pursuant to Rule 67 is entered, any

24

award or denial of attorney fees or costs and disbursements shall

25

be made by a separate supplemental judgment.

26

judgment shall be filed and entered and notice shall be given to
49

The supplemental

1

the parties in the same manner 'as provided in Rule 70 B(l).
C(6) Avoidance

2

3

at Multiple Collection of Attorney Fees and

Costs and Disbursements.

4

C(6) (a)

Separate Judgments for Separate Claims.

Where

5

separate final judgments are granted in one action for separate

6

claims pursuant to .Rule 67 B, the court shall take such steps as

7

necessary to avoid the mUltiple taxation of the same attorney fees

8

and costs and disbursements in more than one such jUdgment.

9

C(6) (b) Separate Judgments for the Same Claim.

When there

10

are separate judgments entered for one claim

11

actions are brought for the same claim against several parties who

12

might have been joined as parties in the same action,

13

pursuant to Rule 67 B separate final judgments are entered against

14

several parties for the same claim), attorney fees and costs and

15

disbursements may be entered in each such judgment as provided in

16

this

17

recovery of attorney fees or costs and disbursements included in

18

all other judgments.

rule,

but

satisfaction of

50

one

such

(where separate

or where

judgment shall bar

1

"Second Version," incorqorating amendments without apparatus

2

and footnotes

3

RULE

4

COSTS

68.

ALLOWANCE AND

AND

TAXATION OF

ATTORNEY

FEES

AND

DISBURSEMENTS

5

A. Definitions.

6

A(l) Attorney Fees.

As used in this rule:
"Attorney fees" are the reasonable value

7

of legal services related to the prosecution or defense of an

8

action.
A(2)

9

"Costs and disbursements" are

Costs and Disbursements.

10

reasonable and necessary expenses incurred in the prosecution or

11

defense of an action other than for legal services, and include

12

the fees of officers and witnesses;

13

summonses or notices, and the postage where the same are served by

14

mail;

15

Department of Transportation concerning a defendant served with

16

summons pursuant

17

compensation of referees;

18

record,

19

recordation of any document where recordation is required to give

20

notice of the creation, modification or termination of an interest

21

in real property;

22

any bond,

23

obligation therein;

the

cost

book,

of

to

obtaining

the expense of publication of

address

information

subparagraph D(4) (a) (i)

from

of Rule 7;

the

the

the expense of copying of any public

or document

admitted

into

evidence

at

trial;

a reasonable sum paid a person for executing

recognizance,

undertaking,

stipulation,

or

other

and any other expense specifically allowed by
51

1

agreement,

2

expense of taking

3

the depositions are used at trial, except as otherwise provided by

4

rule or s t.at.ut.e ,

B.

5

by these rules,' o r
de~o~itions

by other rule or statute.

The

shall not be allowed, even though

Allowance of Costs and Disbursements.

In any action,

6

costs and disbursements shall be allowed to the prevailing party,

7

unless these rules

8

particular case costs and disbursements shall not be allowed to

9

the prevailing party or shall be allowed to some other party, or

or

other rule or statute direct that in the

10

unless the court otherwise directs.

11

of these rules or any other rule or statute, a party has a right

12

to recover costs, such party shall also have a right to recover

13

disbursements.

C.

14
15

and

Award

Costs

of

and

and

Entry

of

If, under a special provision

Judgment

for

Attorney

Fees

Disbursements.

C(l) Application of This Section to Award of Attorney Fees.

16

17

Notwithstanding Rule 1 A and the procedure provided in any rule or

18

statute permitting recovery of attorney fees in a particular case,

19

this section governs the pleading, proof, and award of attorney

20

fees

21

recovery of such fees, except where:

22
23
24

in all cases,

regardless of the source of

the right to

C(l) (a) Such items are claimed as damages arising prior

to the action;

or

C(l) (b)

Such items are granted by order,
52

rather than

1
2

entered as part of a judgment'. '
C(2) (a)

Allegi~g

Right to Attorney Fees.

3

attorney fees

4

provides a basis for the award of such fees in a pleading filed by

5

that party.

6

right to recover such fees accrues.

7

awarded unless a right to recover such fee is alleged as provided

8

in this subsection.

9

shall allege the facts,

A party seeking

statute,

or rule which

Attorney fees may be sought before the substantive

C(2) (b)

No attorney fees shall be

If a party does not file a pleading and seeks

10

judgment or dismissal by motion, a right to attorney fees shall be

11

alleged in such motion,

12

required in a pleading.

13

in similar

form

to

the allegations

C(2) (c) A party shall not be required to allege a right

14

to a specific amount of attorney fees.

An 'allegation that a party

15

is entitled to "reasonable attorney fees" is sufficient.

16

C(2) (d) Any allegation of a right to attorney fees in a

17

pleading or motion shall be deemed denied and no responsive

18

pleading shall be necessary.

The opposing party may make a motion

19. to strike the allegation or to make the allegation more definite
20

and certain.

Any objections

21

allegation of the facts, statute, or rule which provides a basis

22

for the award of fees shall be waived if not alleged prior to

23

trial or hearing.

24

C(3)

Proof.

shall

to the

form or specificity of

The items of attorney fees and costs and

25

disbursements

be

submitted in

26

subsection (4) of this section, without proof being offered during
53

the manner provided by

1

2
3

the trial.
C (4)

or Costs and

Procedure.; for SeeJ-d.nq "'"".torney Fees

Disbursements':'0)'~·\Th€!

procedure for seeking atto"",-",y fees or costs

·:"i

4
5

and disbursements shall be as follows:
C(4) (a) Filing and Serving Statement of Attorney Fees and

6

Costs and Disbursements.

7

and disbursements shall, not later than 14 days after entry of

8

judgment pursuant to Rule 67:
C(4) (a) (i)

9

of

the

A party seeking attorney fees or costs

File with the court a signed and detailed

10

statement

amount

11

disbursements,

12

accordance with Rule 9 C;

together

of

attorney

with proof

of

fees

or

service,

costs
if

any,

and
in

and

13

C(4) (a) (ii) Serve, in accordance with Rule 9 B, a copy

14

of the statement on all parties who are not in default for failure

15

to appear.

16

C(4) (b)

Objections.

A party may object to a statement

17

seeking attorney fees or costs and disbursements or any part

18

thereof by written objections to the statement.

19

shall be served within 14 days after service on the objecting

20

party of

21

specific and may be founded in law or in fact and shall be deemed

22

controverted without further pleading.

23

may be amended in accordance with Rule 23.

24
25

26

a

copy of

the statement.

The objections

The objections shall be

Statements and objections

C(4) (c) Hearing on Objections.

C (4) (c) (i)

If objections are filed in accordance with

paragraph C(4) (b) of this rule, the court, without a jury, shall
54

1

hear and determine all issues of law and fact raised by the

2

statement of attorney,fees or costs and disbursements and by the

3

objections.

4

to present evidence and affidavits relevant to any factual issue.

The parties shall be given a reasonable opportunity

C(4) (c) (ii) The court shall deny or award in whole or in

5

6

part

7

disbursements.

8

necessary .

9

the

amounts

sought

as

attorney

fees

or

costs

and

No findings of fact or conclusions of law shall be

C(4} (d) No Timely Objections.

If objections are not timely

10

filed the court may award attorney fees or costs and disbursements

11

sought in the statement.

12

C(5)

Judgment

13

Disbursements.

14

C(5) (a)

Concerning

Attorney

As Part of Judgment.

Fees

or

Costs

and

When all issues regarding

15

attorney fees or costs and disbursements have been determined

16

before a judgment pursuant to Rule 67 is entered, the court shall

17

include any award or denial

18

disbursements in that judgment.

19

of attorney

C(5) (b) By Supplemental Judgment;

fees

Notice.

or

costs

and

When any issue

20

regarding attorney fees or costs and disbursements has not been

21

determined before a judgment pursuant to Rule 67 is entered, any

22

award or denial of attorney fees or costs and disbursements shall

23

be made by a separate supplemental judgment.

24

judgment shall be filed and entered and notice shall be given to

25

the parties in the same manner as provided in Rule 70 B (1)

26

The supplemental

.

C(6) Avoidance of Multiple Collection of Attorney Fees and
55

1

Costs and Disbursements.

2

C(6) (a)

Separa~e

Judgments for Separate Claims.

Where

3

separate final judgments are granted in one action for separate

4

claims pursuant to Rule 67 B, the court shall take such steps as

5

necessary to avoid the multiple taxation of the same attorney fees

6

and costs and disbursements in more than one such judgment.

7

C(6) (b) Separate Judgments for the Same Claim.

When there

8

are separate judgments entered for one claim

9

actions are brought for the same claim against several parties who

10

might have been joined as parties in the same action, or where

11

pursuant to Rule 67 B separate final judgments are entered against

12

several parties for the same claim), attorney fees and costs and

13

disbursements may be entered in each such judgment as provided in

14

this

15

recovery of attorney fees or costs and disbursements included in

16

all other judgments.

rule,

but

satisfaction of
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one

such

(where separate

judgment

shall bar

1

"First Version,"

2
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3

A.

4

All)

69.

showin~

DEFAUL~

amendments with apparatus and footnotes

ORDERS AND

JUDGMEN~S

Entry of Order of Default.

In General. 2 When a party against whom a judgment for

5

affirmative relief is sought has been served with summons pursuant

6

to Rule 7 or is otherwise subject to the jurisdiction of the court

7

and has failed to plead or otherwise defend as provided in these

8

rules, the party seeking affirmative relief may apply for an order

9

of default.

If the party against whom an order of default is

10

sought has filed an appearance in the action,

or has provided

11

written notice of

12

seeking an order of default, then the party against whom an order

13

of default is sought shall be served with written notice of the

14

application for an order of default at least 10 days,

15

shortened by the court, prior to entry of the order of default.

16

These facts, along with the fact that the party against whom the

17

order of default is sought has failed to plead or otherwise defend

18

as provided in these rules, shall be made to appear by affidavit

19

or otherwise,

20

shall enter the order of default.

intent to file an appearance to

and upon such a showing,

the party

unless

the clerk or the court

2 There is precedent in ORCP usage for this kind of use of "in general."
See, e.g. ORCP 65 A.

57

Certain

A(2 )

1

2

subsection

3

entered

4

to

5

submits

Vehicle

of; 'this

A(l)

against

a

an

defendant

affidavit

A(2) (a)

7

aforesaid

8

defendant

10

insurance

11

determined

12

Transportation

13

plaintiff

14

for

15

together

with

16

default,

to

17

registered

18

mail:

19

carrier

either,

default

or

is

from

mail,
that

is

21

any

22

subsection D(3)

shall

summons

unless

7

a

copy

the

be

pursuant
plaintiff

of

of

the

in
to

the
the

or

could

Department

to

the

sUmmons

by

that

be
of
the

application

and

for

requested,
the

defendant's

plaintiff,

carrier

service of

of Rule

of

to' apply

plaintiff,

for

mailings

the

prior

the

receipt

the

authorized

the

intent

identity

provided

plaintiff

of

days
of

as

all

the

to

30

return

that

with

identity

to

insurance

the

default

been made:

records

than

unknown to

A(2) (c)
method

known

notice
the

no

served

that

the

accessible

mailed

was

have

if

any

less

Rules

and

thereby

carrier

not

of

summons

subparagraph

A(2) (b)

9

served

Notwithstanding

showing:

that

required

Cases.

section,

subparagraph D(4) (a) (i)

6

20

Motor

complaint,

an

order

certified
or

defendant's

by

of
or

express

insurance

and:

summons could not be had by

service

on

the

defendant

by

7.3

3I've left this in for now so that it doesn't get lost in the shuffle.
But please consider whether it should not come out.
Isn't what present 7
D(4) (c) (iii), transferred to become 69 A(2) (c), requires already required by 7
D(4) (a) (i)? Why should this be required twice, once for service and again for
default?
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1

B.

Entry of

De:!;aUlt

Judgment.

2

B(l) By the court or the Clerk.

The court or the clerk upon

3

written application of the party seeking judgment shall enter

4

judgment when:

5

B(l) (a) The action arises upon contract;

6

B(l) (b) The claim of a party seeking judgment is for the

7

recovery of a sum certain or for a sum which can by computation be

8

made certain;

9
10

B(l) (c) The party against whom judgment is sought has been
defaulted for failure to appear;

11

B(l) (d) The party against whom judgment is sought is not a

12

minor or a person who is incapacitated or financially incapable,

13

as defined by ORS 125.005, and such fact is shown by affidavit;

14
15
16
17
18

B(l) (e) The party seeking judgment submits an affidavit of
the amount due;
B(l) (f) An affidavit pursuant to subsection B(3) of this
rule has been submitted;
B (1) (g)

Except

and
when

pursuant

to

subparagraph

19

D(4) Ca) Ci}

20

State of Oregon upon the party, or an agent, officer, director, or

21

partner of a party, against whom judgment is sought pursuant to

22

Rule 7 D(3) (a) (i), 7 D(3) (b) (i), 7 D(3) (e) or 7 D(3) (f).4

23

of

Rule

7, G:!'!.ummons was personally served within the

B(2) By the Court.

In all other cases, the party seeking a

4 This paragraph seems to me to require a bit of thought.
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1

judgment by default shall apply to the court therefor, but no

2

judgment by default sQal1 be entered against a minor or a person

3

who is incapacitated or financially incapable, as defined by ORS

4

125.005, unless the minor or person has a general guardian or is

5

represented in the action by another representative as provided in

6

Rule 27.

7

carry it into effect,

8

determine the amount of damages or to establish the truth of any

9

averment by evidence or to make an investigation of any other

If, in order to enable the court to enter judgment or to
it is necessary to take an account or to

10

matter,

11

reference, or order that issues be tried by a jury, as it deems

12

necessary and proper.

13

matter upon affidavits.

14

the court may conduct such hearing, or make an order of

The court may determine the truth of any

B(3) Amount of Judgment.

The judgment entered shall be for

15

the amount due as shown by the affidavit, and may include costs

16

and disbursements and attorney fees entered pursuant to Rule 68.

17

B(4) Non-military Affidavit Required.

No judgment by default

18

shall be entered until the filing of an affidavit on behalf of the

19

plaintiff,

20

defendant is not a person in military service as defined in

21

Article 1 of the "Soldiers'

22

1940," as amended, except upon order of the court in accordance

23

with that Act.

24
25

showing that affiant reasonably believes that the

and Sailors'

C. Setting Aside Default.

Civil Relief Act of

For good cause shown, the court

may set aside an order of default and,if a judgment by default
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1

has been entered, may likewIse set it aside in accordance with

2

Rule 71 Band C.

3

D.

plaintiffs,

Counterclaimants,

The

Cross-Claimants.

4

provisions of this rule apply whether the party entitled to the

5

judgment by default is a plaintiff, a third party plaintiff, or a

6

party who has pleaded a cross-claim or counterclaim.

7

a judgment by default is subject to the provisions of Rule 67 B.

8
9
10

E.

"Clerk"

Defined.

Reference to

"clerk"

In all cases

in this

rule

shall include the clerk of court or any person performing the
duties of that office.
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1

"Second Version," incorporating amendments without apparatus and

2

footnotes

3

RULE

4

A.

5

A(1)

69.

DEFAULT

ORDERS

AND

JUDGMENTS

Entry of Order of Default.

In General.

When a party against whom a judgment for

6

affirmative relief is sought has been served with summons pursuant

7

to Rule 7 or is otherwise subject to the jurisdiction of the court

8

and has failed to plead or otherwise defend as provided in these

9

rules, the party seeking affirmative relief may apply for an order

10

of default.

If the party against whom an order of default is

11

sought has filed an appearance in the action,

12

written notice of intent to

13

seeking an order of default, then the party against whom an order

14

of default is sought shall be served with written notice of the

15

application for an order of default at least 10 days,

16

shortened by the court, prior to entry of the order of default.

17

These facts, along with the fact that the party against whom the

18

order of default is sought has failed to plead or otherwise defend

19

as provided in these rules, shall be made to appear by affidavit

20

or otherwise,

21

shall enter the order of default,

or has provided

file an appearance

and upon such a showing,

62

to

the party

unless

the clerk or the court

A(2) Certain Motor Vehic~e Cases.

1

of

this

Notwithstanding subsection

2

A (I)

3

defendant served with summons pursuant to subparagraph D(4} (a) (i)

4

of Rule 7 unless the plaintiff submits an affidavit showing:

5

A (2)

section:,· no default shall be entered against a

(a)

that

summons was

served as provided in the

6

aforesaid subparagraph and that all mailings to the defendant

7

required thereby have been made;

8

A(2} (b)

either,

if

the

identity of

the

defendant's

9

insurance carrier is known to the plaintiff or could be determined

10

from any records of the Department of Transportation accessible to

11

the plaintiff, that the plaintiff not less than 30 days prior to

12

the application for default mailed a copy of the summons and

13

complaint, together with notice of intent to apply for default, to

14

the insurance carrier by certified or r·egistered mail,

15

receipt requested, or by express mail; or that the identity of the

16

defendant's insurance carrier is unknown to the plaintiff, and;

17

return

A(2} (c) that service of summons could not be had by any

18

method authorized for service on the defendant by subsection D(3}

19

of Rule 7.

20

B.

Entry of

Default

Judgment.

21
22

B(l) By the Court or the Clerk.

The court or the clerk upon

23

written application of the party seeking judgment shall enter

24

judgment when:

25

B(l) (a) The action arises upon contract;
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B(l) (b) The claim of a party seeking judgment is for the

1

2

recovery of a sum

3

made certain;

4
5

cer~ain

or for a sum which can by computation be

B(l) (c) The party against whom judgment is sought has been
defaulted for failure to appear;

6

B(l) (d) The party against whom judgment is sought is not a

7

minor or a person who is incapacitated or financially incapable,

8

as defined by ORS 125.005, and such fact is shown by affidavit;

9
10

B(l) (e) The party seeking judgment submits an affidavit of
the amount due;
B(l) (f) An affidavit pursuant to subsection B(3)

11
12

rule has been submitted;

of this

and

13

B(l) (g) Except when pursuant to subparagraph D(4) (a) (i) of

14

Rule 7, summons was personally served within the State of Oregon

15

upon the party, or an agent, officer, director, or partner of a

16

party,

17

D(3) (a) (i),

18

against

whom

judgment

7 D(3) (b) (i),

B(2) By the Court.

is

7 D(3) (e)

sought

pursuant

to

Rule

7

or 7 D(3) (f).

In all other cases, the party seeking a

19

judgment by default shall apply to the court therefor,

but no

20

judgment by default shall be entered against a minor or a person

21

who is incapacitated or financially incapable, as defined by ORS

22

125.005, unless the minor or person has a general guardian or is

23

represented in the action by another representative as provided in

24

Rule 27.

25

carry it into effect,

If, in order to enable the court to enter judgment or to
it is necessary to take an account or to
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1

determine the amount of damages or to establish the truth of any

2

averment by evidence ,or to make an investigation of any other

3

matter, the court may conduct such hearing, or make an order of

4

reference, or order that issues be tried by a jury, as it deems

5

necessary and proper.

6

matter upon affidavits.

7

The court may determine the truth of any

B(3) Amount of Judgment.

The judgment entered shall be for

8

the amount due as shown by the affidavit, and may include costs

9

and disbursements and attorney fees entered pursuant to Rule 68.

10

B(4) Non-military Affidavit Required.

No judgment by default

11

shall be entered until the filing of an affidavit on behalf of the

12

plaintiff,

13

defendant is not a

14

Article 1 of the "Soldiers'

15

1940," as amended,

16

with that Act.

17

showing that affiant reasonably believes that the
person in military service as defined in
and Sailors'

civil Relief Act of

except upon order of the court in accordance

C. Setting Aside Default.

For good cause shown, the court

18

may set aside an order of default and, if a judgment by default

19

has been entered, may likewise set it aside in accordance with

20

Rule 71 Band C.

21

D.

Plaintiffs,

Counterclaimants,

Cross-Claimants.

The

22

provisions of this rule apply whether the party entitled to the

23

judgment by default is a plaintiff, a third party plaintiff, or a

24

party who has pleaded a cross-claim or counterclaim.
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In all cases

1

a judgment by default is

subje~t

to the provisions of Rule 67 B.

,
2

E.

"Clerk"

Defined.

Reference to

"clerk"

in this rule

3

shall include the clerk of court or any person performing the

4

duties of that office.
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August 12, 1996

To:

Subcommittee to Review ORCP 7 (Dave Brewer, Chair; Skip
Durham, Rudy Lachenmeier, Dave Paradis and Karsten
Rasmussen, Members)

Fm:

Maury Holland

Re:

Three Items Ie ORCP 7 Amendments

1'\. \:CJt·

Herewith or herein three little items regarding the Rule 7
amendments project:
1. When Gilma checked with Barbara Fishleder at PLF, she was
told that Barbara had already been provided with a copy of draft
amendments for her comments and suggestions. I expect the latter
will be forthcoming enough prior to what will probably be the
final telecon before the 9-14-96 Council meeting so that all of
you can review them to see if any changes in proposed amendments
are called for in light of them.
2. You'll recall that, by the end of the last telecon, Rudy
and others were questioning the utility of the liThe court may
allow amendment • • • " provision of 7 G. I said I'd check and let
you know what the feds had done with the counterpart provision of
the FRCP. Attached hereto is the discussion in Wright & Miller
regarding FRCP 4(h), which in 1993 became a single sentence in
4(a). After reading this material myself, I think it only
confirms the position of Rudy et al. that the amendment provision
is nearly useless, but naturally you should make your own
judgments. Amending summonses or proofs of service is probably
alot like amending pleadings to conform to the evidence pursuant
to ORCP 23 B. If evidence was admitted, without objection or upon
objection overruled, despite not being relevant to issues made by
the pleadings, I would guess, and you would know, that not more
than once in a blue moon does any attorney move, after the fact,
to actually and literally amend the pleadings accordingly. I
often ask my civ. pro. students why the FRCP contain a provision
for this apparently needless step, and undertandably seldom get a
plausible answer. I think the only correct answer is that a very
careful attorney might try to amend pleadings in this fashion with
an eye cocked toward claim or issue preclusion, especially the
latter, being possibly raised in subsequent litigation. Having
pleadings amended to reflect retrospectively the issues actually
contested and determined might save cumbersome excursions into the
trial transcript.
3. Also attached is my first draft of a Staff Comment
explaining the rationale of the lior by statute" amendments to 7 D.
Any explanation of these amendments would corne as part of a single
1996 Staff Comment following Rule 7 as a whole. I'm sure you'd
agree that Staff Comments should not be argumentative, or read

like miniature briefs. However, my draft is a bit longer, and
perhaps a bit more argumentative, than usual because the Hor by
statute" amendments would be unusual in being flatly counter to
several past judicial utterances. Thus, it seemed to me that a
little more than the usual te~se exposition of the Council's
intent and purpose is called for. Some delicacy is obviously
required when the Council is represented as concluding that the
courts have been wrong, even in dicta, especially when an earlier
Staff Comment might have contributed to leading them into error.

'FO(Ti1<f'

Foi' (.l&"'''Cl't (""(,, 1 S."
bc\ow.
py-

, -to
4A Fed. Prac. & Proc.Civ.2d s 1131 (R 4)
.(WRIGHT & MILLER TREATISE MAIN VOLUME)
(Publication page references are not available for this document.)
Federal Practice and Procedure
Federal RuUes of Civil Procedure
The most common occasion for amendment is when plaintiff has made a
simple mistake or a technical error that results in a failure to identify
defendant properly, such as when a corporation is not denominated by its
registered name [FN3] or defendant's name is misspelled. [FN4j When the error
goes to form rather than substance, as these defects obviously do, and the
proper defendant receives the original process, realizes it is directed at
him, and thus is put on notice of the commencement of the action, there is no
reason why a federal court should refuse to permit amendment of the process or
return of service. [FN5]
For example, in United States v. A.H. Fischer Lumber Company [FN6j the
Fourth Circuit struck down as an abuse of discretion the district courtls
refusal to grant an amendment of process that plaintiff had improperly
directed to the llA.H. Fischer Lumber Company, II in one instance, and to lIA.H.
Fischer Co., Inc. II in another. The court concluded that the crucial factor was
that the A.H. Fischer Company in fact had been put on notice of the action. It
said: A suit at law is not a children's game but a serious effort on the part
of adult human beings to administer justice; and the purpose of process is to
bring parties into court. If it names them in such terms that every
intelligent person understands who is meant, as is the case her~, it has
fulfilled its purpose; and courts should not put themselves in the position of
failing to recognize what is apparent to everyone else. [FN7j The court went
on to criticize an earlier decision by a district court in the same ~ircuit
holding that amendment was not proper in a similar factual situation; it
characterized the decision as inconsistent with the Illiberal rule of modern
practice." [FN8j
In accord with the reasoning in Fischer is an,interesting district court
decision permitting an amendment of process originally directed to a
corporation that had been dissolved prior to service but was still in business
as a partnership. [FN9j It appeared that the person served on behalf of the
"corporation ll had equal standing as an agent of the II partnership. II The court
viewed the misdescription as a technical misnomer that in no way affected the
character of the claim and allowed plaintiff to amend the complaint to
describe defendant as a partnership and to amend the process to show service
on the individual as the partnershipls managing agent. A like result has been
reached in a number of similar cases. [FNlOj These decisions make it clear
that an amendment should be permitted when the misnomer or mistake has not
injured anyone and the party challenging the process simply is trying to take
advantage of the error. [FNllj
Ordinarily, a refusal to permit the amendment- of defective process
simply will result in a dismissal of the action and its reinstitution by
plaintiff. As a practical matter, the question of whether an amendment should
be allowed becomes important only when the statute of limitations has run
between the time the action was commenced and the time the misnomer or other
error is brought to the attention of the court. Since an amendment relates
back to the date of the original service of process, [FNl2j the court, in
determining whether to permit amendment, must be certain that plaintiff merely
is correcting a technical error or mistake as to the service on a person who
has been apprised of the suit and will not be prejudiced by the change. If the
court believes that plaintiff, in effect, is attemPting to circumvent the

I

statute of limitations by adding parties to the action under the guise of
correcting a technical error/ it must refuse to permit the amendment. [FN13]
The expedient of directing the original sununons to "John Doe, et al. 11 does not
affect this rule [FNI4) inasmuch as plaintiff bears the burden of finding the
proper defendant. [FN15) A plaintLff cannot toll the statute of limitations by
issuing a complaint in a fictitious name and then seeking to amend it when he
finally locates defendant. A contrary result would constitute prejudice to
defendant's rights and do violence to the policies underlying statutes of
limitations. In general, the courts should be guided by the standards
developed under Rule 15(c) for the relation back of amendments to the
pleadings seeking to change the identity of a party. As a result of a 1966
amendment, that rule now states the relevant criteria that should be employed
by the courts by analogy.
A good example of the care with which discretion should be exercised in
the context of Rule 4(h) is provided by Byrd v. Pawlick. [FN16) That case was
instituted in a state court on the last day of the limitations period and the
order for service was directed to the sheriff of the wrong county I who
eventually made the service. Defendant removed the action to a North Carolina
federal court and promptly moved to dismiss, claiming that the summons was
invalid. Plaintiff did not move to amend the process until almost two years
later and after a .hearing had been held in the case. The Fourth Circuit upheld
the district court's refusal to permit the amendment pointing out that
defendant's witnesses! former servicemen! had dispersed and would not be
available for trial. The court added that plaintiff's delay was unreasonable
and that service "was clearly invalid under North Carolina law." [FN17)
Courts occasionally have permitted amendments under Rule 4(h) in spite
of the running of the statute of limitations when a failure to do so would
cause an unjust result and defendant would not be materially prejudiced. Thus!
when plaintiff gave timely notice to defendant, but it was conveyed in an
improper fashion, [FN18] and, in another case, when plaintiff failed to join
the trustee of defendant, an insolvent railroad, [FN19) federal courts
permitted amendment even though the applicable statute of limitations had
expired since the original service. These cases illustrate wise use of Rule
4(h) and a judicial emphasis on insuring that justice is done.
A number of cases seem to imply that a complaint can be amended under
Rule 4(h). [FN20) Inasmuch as Rule 15 expressly deals with pleading
amendments, [FN21] it is unnecessary, indeed it is confusing! to rely on Rule
4(h) in connection with a change in the complaint, although, since the
complaint and summons are served together under Rule 4(d), it is
understandable that some courts might consider both documents to be lIprocess. u
On closer inspection, however, these cases refer to Rule 4(h) in conjunction
with Rule 15 or actually involve a situation in which both the summons and the
complaint are being amended and probably should not be read as holding that
the complaint constitutes process within the meaning of Rule 4(h). In point of
fact, of course, it makes little difference whether the complaint is
characterized as process or not inasmuch as the standard for permitting
process amendments in Rule 4(h) is virtually identical to the standard for
pleading amendments in Rule 15.
FNI. Source of Rule 4(h) Rule 4(h) was adopted from former 28 U.S.C.A. s 767,
which contained almost the same language as does the federal rule.
Showing of prejudice required

Rule 4(h} allows a court to order an amendment of any process unless it
ciearly appears that material prejudice would be caused to the substantial
rights of the opponent. Ecclesiastical Order of Ism of Am., Inc. v. Chasin,
D.C.Mich.1986, 653 F.Supp. 1200. Adams v. Beland Realty Corp., D.C.N.Y.1960,
187 F.Supp. 680.

See generally
Bray v. Bayles, 1980, 609 P.2d 1146, 1156, 4 Kan.App.2d 596, citing Wright &
Miller, modified on other grounds 1980, 618 P.2d 807, 228 Kan. 481.
Application to garnishment proceeding

It is arguable that Rule 4(h) also permits the amendment of the affidavits
filed by plaintiff in a garnishment proceeding. See Robert W. Irwin Co. v.
Sterling, Inc., D.C.Mich.1953, 14 F.R.D. 250. However, in the later case of
Tanko v. Saperstein, D.C.Ill.1957, 149 F.Supp. 317, it was suggested that the
result in the Irwin case might be incorrect since it permitted federal law to
govern amendment of process in a case removed from a state court.
FN2. Discretion not to be used arbitrarily U.S. v. A.H. Fischer Lumber Co.,
C.A.4th, 1947, 162 F.2d 872.

FN3. Corporation not denominated by registered name U.S. v. A.H. Fischer
Lumber Co., C.A.4th, 1947, 162 F.2d 872.
FN4. Defendant's name misspelled Sechrist v. Pal shook , D.C.Pa.1951, 97 F.Supp.
505.
FN5. Notice to proper person Tremps v. Ascot Oils, Inc., C.A.7th, 1977, 561
F.2d 41. Witherow v. Firestone Tire & Rubber Co., C.A.3d, 1976, 530 F.2d 160,
167, quoting Wright & Miller. Newman v. Prior, C.A.4th, 1975, 518 F.2d 97, 99,
citing Wright & Miller. The federal rule allowing amendment of process cured
any defect in service that resulted from the United States' failure properly
to name the company to which a subpoena duces tecum was directed in proceeding
for enforcement of a subpoena duces tecum issued by the National Institute of
Occupational Safety and Health. U.S. v. Lasco Indus., Div. of Phillips Indus.,
Inc., D.C.Tex.1981, 531 F.SuPP. 256. That a procedural technicality deprived
plaintiff of gaining jurisdiction over defendants in a civil rights action did
not mean that an attempt to correct the service was barred by virtue of
estoppel, even though there was a lap~e between the dismissal and the motion
for court-ordered service of 13 months, when due process was adhered to in the
context of notice and an ability to prepare an adequate defense. Triplett v.
Azordegan, D.C.Iowa 1977, 478 F.Supp. 872. In cases in which defendant has
received actual notice of the suit and, in particular, notice of the facts
upon which the complaint is based, no prejudice results by 'allowing an
amendment to cure the defects in process. Smith v. Boyer, D.C.N.Y.1977, 442
F.Supp. 62. Absent a court order, service on defendant solely by mail by the
marshal in Canada was technically incorrect; however, the irregularity was not
one that required dismissal and an order nunc pro tunc that service be
permitted by registered mail addressed and dispatched by the United States
marshal for the District would be ordered, it being asserted that defendant
received actual notice in time to 'preserve his rights. Berhalter v. Irmisch,
D.C.N.Y.1977, 75 F.R.D. 539. When defendant was sued in Illinois as an

3

individual and also in the name under which he was doing business, and when
piaintiff's service of process on the receptionist and corporate officer
present in the New York office of the corporation of which defendant was an
officer was insufficient to gain personal jurisdiction over defendant, but
when an alias summons was currently in the hands of the United States marshal
in New York, the district court would decline to dismiss the cause of action
until plaintiff had a reasonable amount of time to effect service on

defendant. Webster Dictionary Corp. v. Ginzburg, D.C.Ill.1975, 70 F.R.D. 412.
When adequate notice of a patent infringement action was given to the alien
corporate defendant, its name and address being correct, a claim that the
service was never properly effected because defendant was improperly named in
the certification of service by the court clerk was frivolous and based on a

purely mechanical aspect of the statute. SCM Corporation v. Brother Int'l
Corp., D.C.N.Y.1970, 316 F.Supp. 1328.
See also

Witherow v. Firestone Tire & Rubber Co., C.A.3d, 1976, 530 F.2d 160, .167,
quoting Wright & Miller. Dunham v. Innerst, D.C.Pa.1970, 50 F.R.D. 372. Harris
v. Stone, D.C.D.C.1953, 115 F.Supp. 531 (amendment of complaint) .
Compare
Although notice may be the primary consideration in cases concerning technical
defects in process or proof of service of process, the controlling point in
cases involving service of process is whether process was served as required

by the controlling substantive law. Cambridge Mut. Fire Ins. Co. v. City Df
Claxton, Georgia, D.C.Ga.1982, 96 F.R.D. 175, 177, quoting Wright & Miller,
affirmed C.A.l1th, 1983, 720 F.2d 1230.
FN6. Fischer case C.A.4th, 1947, 162 F.2d 872.
FN7. Quotation Id. at 873.
FN8. Earlier case criticized The court was referring to Sweeney v. Greenwood

Index-Journal Co., D.C.S.C.1941, 37 F.Supp. 484. In that case the district
judge held that naming defendant in the summons as "The Greenwood
Index-Journal Co., Inc.," and in the title and body of the complaint as liThe
Greenwood Index-Journal Company, a corporation, II when the actual name was "The
Index-Journal Company, I' constituted a Ilfatal defect ll that could not be
amended. Since the district court decision in Sweeney is wholly inconsistent
with the Fourth Circuit's decision in Fischer, the earlier case must be
regarded as no longer valuable as precedent.

FN9. Dissolved corporation Bowles v. Marx Hide & Tallow Co., D.C.Ky.1945, 4
F.R.D. 297.
See also
On facts similar to those in Bowles, the court held that since the

partnership, which had taken over the business of the dissolved corporation,
had notice of the action and had participated in it from the start, the
partnership name properly could be substituted by amendment for the corporate
name. To defendant's contention that it had been denied the benefit of the

statute of limitations, the court replied that this was not true. Defendant
had notice of the action before the running of the statute and had appeared.
Adams v. Beland Realty Corp., D.C.N.Y.1960, 187 F.Supp. 680.
FN10. Amendment permitted Tremps v. Ascot oils, Inc., C.A.7th, 1977, 561 F.2d
41. When an order of the Texas Industrial Accident Board denying a workmenls
compensation claim showed the insurance carrier to be "Pacific Indemnity
Company" at a certain address in Dallas, Texas, and the complaint filed in the
federal district court incorrectly named the insurance carrier as uPacific
Indemnity +nsurance Company II and incorrectly described it as incorporated in
Massachusetts, and the insurance carrier made a motion to quash service on the
ground that it was not a proper defendant in the action, and plaintiff filed
an amendment to the complaint correctly designating the insurance carrier as
uPacific Indemnity Company, a California corporation," and the summons and
amended complaint were served on the insurance carrier, the district court
erred in refusing to permit an amendment of the summons and complaint and in
dismissing action. Grandey v. Pacific Indem. Co., C.A.5th, 1954, 217 F.2d 27.
When defendant was most likely not prejudiced by a technical defect in the
summons, plaintiff would be permitted to amend its summons. Great Plains Crop
Management, Inc. v. Tryco Mfg. Co., D.C.Mont.1983, 554 F.Supp. 1025. The
district court's power to allow process or proof of service of process to be
amended extends to any process, including that which is legally defective, and
the court may order the amendment at any time. Smith v. Boyer, D.C.N.Y.1977,
442 F.Supp. 62. In the absence of prejudice to defendant bank, which actually
was served and had notice of the pendency of the suit, an objection by the
trust that service should be quashed because it was named as defendant rather
than the trustee bank could be remedied by amending the service of process to
show that the bank was the defendant. In re National Student Marketing
Litigation, D.C.D.C.1976, 413 F.Supp. 1159. When, on September 19, 1967,
plaintiff's husband was fatally injured by an allegedly defective cable and,
after filing suit in the Georgia state court against a corporation that she
believed to be the manufacturer of the cable, plaintiff's attorney died in a
plane crash, so that there was unnecessarily some delay in further discovery
and testing of the cable, and, just prior to August 1969, it was discovered
while the cable was being tested that the cable was manufactured by a
particular corporation, and, one month later, the action was commenced against
the latter corporation, the motion of plaintiff to amend service of process to
effect service on the proper agent for the corporate defendant under the law
of Wisconsin would be granted, notwithstanding the claim that defendant's
ability to ascertain facts surrounding the complaint would be hindered by the
amendment due to the excess passage of time. Bryson v. American Steel & Wire
Div. of U.S. Steel Corp., D.C.Wis.1972, 55 F.R.D. 3. Amendment was permitted
when plaintiff had no knowledge of the merger of defendant corporation and
there was no showing of prejudice. Infotronics Corp. v. Varian Associates
Corp., D.C.Tex.1968, 45 F.R.D. 91. Process was amended when originally made on
a subsidiary that had been merged into its parent corporation and plaintiff
had been misled by the record in the office of the Secretary of the
Commonwealth of Pennsylvania. Longsdorf v. Pennsylvania Greyhound Lines, Inc.,
D.C.Pa.1956, 148 F.Supp. 476. Plaintiff interested in suing one Albert A. Amon
mistakenly addressed him as Ammon Kelley in the summons. The court permitted
the amendment saying in part: uThis is not a case where an amendment of the
record would bring Albert A. Amon into the case for the first time, for he had
unquestionably been brought into the case initiallY. The requested amendment
would merely name the defendant properly, and the Court, under Rule 4(h) ***

s

may allow an amendment in such a case. II S,echrist v . Palshook, D.C.Pa.1951, 97
F~Supp. 50S, 506. When the original complaint in an action· to recover damages
for an overcharge under the Emergency Price Control Act gave adequate notice
that the suit actually was against both husband and wife, and was served upon
the wife, plaintiff's motion to amend the caption of the process and of the
complaint to state the correct given name of defendant husband would be
granted. Robbins v. Nagelberg, D.C.Pa.1948, 8 F.R.D. 36.
See also
Plaintiff mistakenly denominated defendant as Dann G. Thomas, rather than by
his actual name George Thomas Dann, but served the proper person under the
misnomer. The court allowed an amendment on the ground that George Thomas Dann
had been put on notice of the action. Boatman v. Thomas, D.C.Pa.1971, 320
F.Supp. 1079. Amendment was permitted to substitute the names of the
individual partners of an architectural firm that originally had been
incorporated but were not permitted to do so under state law. Dunham v.
Innerst, D.C.Pa.1970, 50 F.R.D. 372.
But compare
Although harmless errors in a summons that otherwise gives defendant proper
notice are amendable nunc pro tunc under Rule 4, service of an unsigned and
unsealed summons is an infraction for which the court, in its discretion, need
not allow an amendment. Gianna Enterprises v. Miss World (Jersey) Ltd.,
D.C.N.Y.1982, 551 F.Supp. 1348, 1358, citing Wright & Miller. Original
complaint and process named defendants as ItMr. Augustus Stone and Mrs.
Augustus Stone." An amendment correctly naming defendants as J. Austin Stone
and Margaret Stone was not permitted because the original process had never
reached defendants and the statute of limitations had run in the interim.
Harris v. Stone, D.C.D.C.1953, 115 F.Supp. 531. The complaint and process
named IlLloyd Rackmill, individually and doing business under the firm name and
style of Malibou Dude Ranch;" An amendment was not allowed to bring in Malibu
Dude Ranch, Inc., after the statute of limitations had run. Kerner v.
Rackmill, D.C.Pa.1953, 111 F.Supp. 150.
FNII. Party served not injured Newman v. Prior, C.A.4th, 1975, 518 F.2d 97,
99, citing Wright & Miller. Grandey v. Pacific Indem. Co., C.A.5th, 1954, 217
F.2d 27.
Compare
The test for determining whether the IImisnomer" rule is applicable is whether
it is reasonable to conclude that plaintiff had in mind the proper entity or
person, merely made a mistake as to the name, and actually served the entity
or person intended, or whether plaintiff actually meant to serve and sue a
different person. Munetz v. Eaton, Yale & Towne, Inc., D.C.Pa.1973, 57 F.R.D.
476. In this case it was held that when the effect of an amendment of the
caption of a complaint or summons to correct the party named is to bring
before the court for the first time a completely different person that
previously had not had notice of the suit, the amendment could not be allowed
to relate back and avoid the statute of limitations as to the new defendant.
See also

Although the court should not permit amendment in service of process if
tfmaterial prejudice would result,tf such concerns are not implicated when
defendant has actual notice of the. claim being asserted against him and the
facts upon which the claim is basetl. Fluor Engineers & Constructors, Inc. v.
Southern Pacific Transp. Co., C.A.5th, 1985, 753 F.2d 444, rehearing denied
C.A.5th, 1985, 760 F.2d 269.
FN12. Relation back In a case that was transferred from the Western District
of Missouri to the District of Kansas, service was quashed and plaintiff was
given time to re- serve defendant, but was not granted leave to amend the
original service of process. Cunningham v. Subaru of America l Inc.,
D.C.Kan.1986, 631 F.Supp. 132. Kerner v. Rackmill, D.C.Pa.1953, 111 F.Supp.
150. Sechrist v. Palshook, D.C.Pa.1951, 97 F.Supp. 505.
See also

Austin v. Smith, C.A.1962, 312 F.2d 337, 114 U.S.App.D.C. 97. Dunham v.
Innerst, D.C.Pa.1970, 50 F.R.D. 372.
FN13. Avoidance of .statute of limitations Witherow v. Firestone Tire & Rubber
Co., C.A.3d, 1976;· 530 F.2d 160, 167, quoting Wright & Miller. Plaintiff
served Pennsylvania Turnpike Shops, Inc., through a franchise owner as an
individual when in fact he should have served the franchise owner and his wife
d/b/a Howard Johnson's Restaurant. The court refused to permit an amendment
under either Rule 4(h) or Rule 15(a). Strauss v. Rex, D.C.Pa.1960, 191 F.Supp.
128. uThe proposed amendment is not merely one of form, but of substance, and
its effect would be to bring in another defendant, the corporation, which is
not presently in court. To permit the amendment relating back to the original
complaint would materially prejudice the rights of the corporation by
depriving it of its defense, the running of the statute of limitations. u
Kerner v. Rackmill, D.C.Pa.1953, 111 F.Supp. 150, 152.
See also

Smith v. Baule, S.Ct.lowa 1977, 260 N.W.2d 850, 853, citing Wright & Miller.
See also

Sanders v. Metzger, D.C.Pa.1946, 66 F.Supp. 262.
FN14. John Doe complaint "Plaintiff1s use of the fiction, John Doe, et al. did
not create a new right to freely amend. n Phillip v. Sam Finley, Inc.,
D.C.Va.1967, 270 F.Supp. 292, 294.

FN15. Burden of proof Phillip v. Sam Finley, Inc., D.C.Va.1967, 270 F.Supp.
292. Jacobs v. McCloskey & Co., D.C.Pa.1966, 40 F.R.D. 486.
See generally
Note, Designation of Defendants by Fictitious Names--Use of John Doe
Complaints, 1961, 46 Iowa L.Rev. 773.

FN16. Byrd case C.A.4th, 1966, 362 F.2d 390.

FNI7. Removed actions Id. at 394. The court expressed some doubt as to the
applicability of Rule 4(h) in a removal context but did not come to grips with
the question. In his dissent in Hirsch v. Bruchhausen, C.A.2d, 1960, 284 F.2d
783, 788, Judge Friendly commente~: "I cannot read Federal Rule 81(c) [which
states that the federal rules apply to removed actions and govern procedure
after removal) *** as permitting a federal court to combine rules 4(d) (3) and
(h) so as to impart retroactive validity to a state court summons where the
defect was not merely improper description but improper service." A majority
of the court, however, upheld the grant of a motion under Rules 4(h) and 15 to
amend the title to substitute a partnership as a party defendant. The
amendment of a removal petition also may be governed by Rule 4(h). See Handy
v. Uniroyal, ·Inc., D.C.Del.1969, 298 F.Supp. 301, which relies on Kinney v.
Columbia Sav. & Loan Ass'n, 1903, 24 S.Ct. 30, 191 u.S. 78, 48 L.Ed. 103, and
holds that Rule 4(h) is applicable to the amendment of a removal petition. The
court also suggests that Rule 15(c) also may be applicable to such an
amendment.
Compare
Whether or not amendment of process is to be allowed in a removed action
should be determined by reference to state law when service was made before
removal. Stauffer v. McLain Trucking, Inc., D.C.Ohio 1948, 8 F.R.D. 478, cited
with approval in Beecher v. Wallace, C.A.9th, 1967, 381 F.2d 372.

Amendment of complaint
In Wolsurn v. J.W. Bateson Co., D.C.Mo.1960, 182 F.Supp. 879, the court
indicated that amendment of the complaint in a removed case is governed by
Federal Rule 15, which seems to be further authority for the view that federal
law also should govern amendment of process in a removed action. Cummings v.
Riley Stoker Corp., D.C.Mo.1946, 6 F.R.D. 5. Service of process in removed
actions is discussed generally in s 1082.
FNI8. Notice conveyed improperly Original process used the common name of a
railroad rather than its correct name but defendant actually was served and
not prejudiced by the irregularity. A motion to quash process was denied and
process was amended, the court noting that the resule was proper even when the
statute of limitations had run. Cooney v. Milwaukee R.R. Co., D.C.Iowa 1964,
34 F.R.D. 508. C.J. Wieland & Son Dairy Prods. Co. v. Wickard, D.C.wis.1945, 4
F.R.D. 250. This decision seems to go a step beyond the correction of a
misnomer or technical defect but nonetheless seems correct since the basic
requisite of giving notice of the suit before the running of the statute was
met.
See also

Barber v. Tuohy, 1971, 189 N.W.2d 722, 725 n. 4, 33 Mich.App. 169, quoting
Wright & Miller. In State ex rel. Kalich v. Bryson, 1969, 453 P.2d 659, 253
Or. 418, the amendment of a summons to specify the time to answer when the
specification had been missing from the original summons was held valid.
FN19. Trustee not joined Amendment was permitted when a New Jersey corporation
defended an action in its own name, although it had been dissolved, until the
limitations period had expired and then moved to dismiss because the subject

,

matter of the controversy had been transferred to a partnership that had
continuously participated in the proceeding. Hirsch v. Bruchhausen, C.A.2d,

1960, 284 F.2d 783. A trustee, not the company, was the real party in interest
in an action brought against a rai+road for damages, when the company is
subject to process. An amendment th include the trustee after the statute of
limitations had run was denied on the ground that it would bring in a new

party. Wagner v. New York, O. & W. Ry., D.C.Pa.1956, 146 F.Supp. 926. The
complaint stated a cause against a domestic railway company and service was
made within one year from the injury. Subsequently, the complaint was amended
to join the foreign trustee of the company and service was effected on him
more than a year after the injury; the original service, by later amendment,
was viewed as service on the company in the process of reorganization; the

court concluded that there was legal interruption of the prescription and no
abandonment of the suit. Accordingly, amendment and service were permitted to

relate back to the original service. The court showed little sympathy with
defendant's contention that its rights were prejudiced. "We are dealing here
with a supposed debtor who moves to be exonerated of his debt, not by paying
it, but merely because the supposed creditor has not pressed or has not made
his demand within a certain lapse of time." Broussard v . Missouri Pac. R. Co.,

D.C.La.1942, 47 F.Supp. 750, 762.
FN20. Complaint treated as process Jackson v. Duke, C.A.5th, 1958, 259 F.2d 3.
C.J. Wieland & Son Dairy Prods. Co. v. Wickard, D.C.Wis.1945, 4 F.R.D. 250.

Rule 4.

Summons

(a) Form.
The summons shall be signed by the clerk, bear the seal of
the court, identify the court and the parties, be directed to the defendant,
and state the name and address of the plaintiff's attorney or if
unrepresented, of the plaintiff. It shall also state the tim~ within which
the def~ndant must.appe~r and defend, and notify the defendant that failure to
do so w~ll result ~n a Judgment by default against the defendant for the
relief ~emanded in the complaint. The court may allow a summons to be amended
(emphas~s added).
4A Fed, Prac. & Proc. civ.2d s 1131 (R 4)
(WRIGHT & MILLER TREATISE POCKET PART)
Chapter 3 Commencement of Action; Service of Process and Other Papers; Time

L. Return and Amendment of Process
s 1131. AMENDMENT OF PROCESS
Subdivision 4(h), which had been "rarely used" according to the Advisory
Committee Notes, has been replaced by a sentence in the new subdivision 4(a),
which authorizes amendments to a summons.
When the error in service is substantial, resulting in actual failure to
accomplish service, a court does not abuse its discretion by refusing to allow

plaintiffs a second attempt to complete service. [FN5.1]
FN5.1 Refusing second attempt Despain v. Salt Lake Area Metro Gang Unit,

C.A.I0th, 1994, 13 F.3d 1436.
Supplement to Notes in Main Volume

FNI. Source of Rule 4(h)
Showing of prejudice required Eccl~siastical Order of Ism of Am, Inc. v.
Chasin, D.C.Mich.1986, 653 F.Supp.l 1200, cited in the main volume, affirmed
C.A. 6th, 1988, 845 F.2d 113. Lippus v. Dahlgren Mfg. Co., D.C.N.Y.1986, 644
F.Supp. 1473, 1479, citing Wright & Miller.

See also The court also has the discretion not to permit service to be
supplemented. Despain v. Salt Lake Area Metro Gang unit, C.A.I0th, 1994, 13
F.3d 1436.
FN3. Corporation not denominated by registered name

Compare Boliden Metech, Inc. v. U.S., D.C.R.I.1991, 140 F.R.D. 254 (government
agency named as defendant rather than United States of America) .
FN5. Notice to proper person Voorhees v. Cilcorp, Inc., D.C.Fla.1993, 837
F.Supp. 395 (when defect in process is found, Rule 4(h) does not require that
party be served anew; court may have personal jurisdiction over defendant
served with imperfect process). Boliden Metech, Inc. v. U.S., D.C.R.I.1991,
140 F.R.D. 254, 257, quoting Wright, Miller & Kane. Even if state service of
process is defective or insufficient, a federal court, after removal, may
permit process to be perfected or correct facial or technical errors/ at least
when the process has already been served and defendant had notice of the suit
against it. Amendments to correctly identify a party are liberally granted
when party has received service and has no reasonable basis for confusion
about plaintiff's intention to name it. Rich v. KIS California, Inc.,
D.C.N.C.1988, WESTLAW-1988 WL 47605, citing Wright & Miller.
Compare Rule 4(h} amended service inappropriate when original service is
insufficient rather than defective in form. Wood & Locker, Inc. v. Doran &
Associates, D.C.Pa.1989, 708 F.Supp. 684.
FN10. Amendment permitted Jaser v. New York Property Ins. Underwriting Assln,
C.A.2d, 1987, 815 F.2d 240. Shoap v. Kiwi S.A., D.C.Pa.1993, 149 F.R.D. 509.

FN12. Relation
service on all
relation back.
1987, 815 F.2d

back Service on agent of unincorporated association ~onstitutes
individual members so as to provide sufficient notice to allow
Jaser v. New York Property Ins. Underwriting Ass'n, C.A.2d,
240.

FNI3. Avoidance of statute of limitations
See also Hunt v. Department of the Air Force, D.C.Fla.1993, 149 F.R.D. 657.
FPP s 1131 (R 4)
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Draft Staff Comment Pertaining to 7 D(2)(b),

(c),

(d) and

Di( 4) (a) ( i )

7 D(2)(b), (c), (d) and (4)(a)(i) are amended by adding Nor
:t

by statute" following: NFor the purpose of computing any period of
time prescribed or allowed by these rules

"

The purpose of

~

these amendments is to provide the same date on which service of

5

summons is deemed completed for purposes of any statutes

b

containing reference to service of summons as the date of

'1

completion N[f]or the purpose.

~

most important statute referring to service of summons is ORS

9

12.020(2), which provides that, for purposes of limitations

\0

periods generally, an action is commenced, as to any defendant,

II

when the complaint is filed if service of summons is made on such

I~

defendant within 60 days of filing.

13

statements in several appellate opinions, see, e.g., Hoyt v.

I~

Paulos, 310 Or 196, 200, 796 P2d 355, 357 (1990), and in a 1980

of these rules

.•

.,,«

The

The Council is aware of

15 Staff Comment>, that it lacks authority under ORS 1. 735 affect
\~

application of statutes of limitations, including tolling

\1 provisions such as ORS 12.020(2), by rule.

The Council, however,

Ig believes that all judicial statements to that effect have been

\q dicta, since the ORCP have not, previously to these amendments,
2~

purported to control the meaning of statutory references to

~\

service of summons.

The Council's present view is that when ORS

U 12.020(2), or any other statute that might do so, refers to
23 service of summons, the reference should be interpreted to mean

-11-

service as prescribed by Rule 7, including its provisions of
:l.

service completion dates, unless.the language of the.statute or

3

the pertinent legislative

in~nt otherwise requires. //This view is

based on the premise that service of summons is \undoubtedly,; part
"t

..,

of the law of procedure and is one of the matters expressly

t..

included in the Council's mandate under ORS 1.735.

1

amendments are, moreover, prompted by the Council's belief that

r

multiple dates on which service of summons is deemed complete--one

~

for purposes internal to the ORCP, and one or more other dates

These

1o established by case law for purposes of various statutes--

1\ constitute an unfortunate and unnecessary complication in the law.
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(541) 772-7249

TODD B. MADDOX
IN REPLY REFER TO:

The Honorable David V. Brewer
Lane County Circuit Court
Lane County Courthouse
125 E. 8th Street
Eugene, OR 97401

Mr. Rudy R. Lachenmeier
Attorney at Law
2149 N.E. Broadway
Portland, OR 97232

The Honorable Robert D. Durham
Oregon Supreme Court
Supreme Court Bldg.
1163 State Street
Salem, OR 97310

Mr. Karsten Rasmussen
Attorney at Law
1600 Executive Pkwy.
Suite 110
Eugene, OR 97401

Mr. Maury Holland
Attorney at Law
University of Oregon School of Law
1101 Kincaid Street, Room 331
Eugene, OR 97403
Gentlemen:
I have had an opportunity to review the "Draft of ORCP 7 with
amendments proposed by ORCP 7 Subcommittee as of 7/25/96" and
reflect on all of the proposed changes to ORCP 7.
I have the
following comments which I hope are of some assistance to us.
1.

ORCP 7D(2)(d)

Service by Mail.

I am not in favor of allowing service by mail as a primary
service method. However, I will support the subcommittee's
consensus on this issue. If we are going to allow service by mail,
I believe we need to make a further modification of the language,
beginning at line 15 of page 5, "For the purpose of computing any
period
"The original language in the rule relating to the
three day/seven day time periods was inserted because I think in
the past a court order was required in order to serve by mail. In
other words, actual receipt was not required for service to be
effective.
The three day/seven day language was just to allow a
starting point for time periods much like the first pUblication is
the beginning of a time period when service by pUblication is used.
I know we have discussed these time periods qUite a bit and I
apologize for making this observation at this late date. However,
I think the three day/seven day language is confusing now that
actual receipt is needed in order to serve by mail. Accordingly,

August 15, 1996
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I would delete the language on line 17 after "service by mail shall
be complete ... " and resume the text with the bold language on line
1 of page 6 "but in no event ..• ". It may be necessary to pick up
the three and seven day language in ORCP 7D(6)(a) where it talks
about mailing with or without publication.
2.

ORCP 7D(4)

Particular Actions Involving Motor Vehicles

I would like to delete the language beginning on line 10 at
page 11 and running through line 16 ending with "... signed its
receipt" because I believe the proof of service requirement is set
forth in the last sentence of ORCP 7F(2)(a)(i). I would also like
to delete the phrase beginning with "mailing" on line 2 on page 12
through and including the word "defendant" on line 3 on page 12 so
that the last sentence reads as follows:
"If the mailing required by (C) is omitted because
the plaintiff did not know of any addresses in those
specified in (A) and (B), the proof of serve shall so
certify."
3.

ORCP 7D(4)(a)(ii)

I would delete 7D(4)(a)(ii) because now that the Department of
Transportation is not served, the fee of $12.50 is no longer
charged. ORCP 68A(2) already states that costs and disbursements
are reasonable and necessary expenses incurred in the prosecution
or defense of an action ... and include '" the expense of pUblication of summonses or notices and the postage where the same are
served by mail. If this does not allow recovery of such costs, we
should simply add a sentence to ORCP 68.
I am not in favor of
cross-references in ORCP 7D(4)(a)(ii) and/or ORCP 7D(4)(a)(iii).
4.

ORCP 7D(4)(b)

This section should be amended to add the word "or liability"
at the end of line 9 so that it is consistent with the text on
lines 6 and 7.
5.

ORCP 7G

I do not believe we should delete the phrase beginning on line
9 at page 22 "or service of". I believe that if we delete this
phrase, the court will no longer believe it can disregard errors in
the method of service even though the defendant has received actual
notice of the lawsuit and the summons was issued for service in a
manner reasonably calculated to apprise the defendant of the

August 15, 1996
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pendency of the action. I do not believe attorneys are mislead by
this rule. On the other hand, I believe they can use this rule as
a tool to avoid statute of limitations defenses under circumstances
that can only be developed on a case by case basis.
In addition, the rule in its current form is of assistance in
complying with the directive of ORCP lB which states that the rules
should be interpreted to secure the "just" determination of any
action.
I like Maury's proposed comment pertaining to the "or by
statute" language.
It seems to me that we also have authority to
enact this rule because ORS 12.020(2) speaks in terms of the court
acquiring jurisdiction over the parties served:
"If the first pUblication of summons or other
service of summons in an action occurs before the
expiration of 60 days after the date in which the
complaint in the action was filed, the action against
each person of whom the court by such service has
acquired jurisdiction shall be deemed to have been
commenced upon the date in which the complaint in the
action was filed."
A court should refer to ORCP 7 to determine:
1.
Whether
defendant; and

the

court

obtained

jurisdiction

over

the

2.
When that has occurred since the service of a summons and
complaint pursuant to the provisions of ORCP 7 is the only way in
which the court can obtain jurisdiction over a defendant.

Very truly yours,
BROPHY, MILLS, SCHMOR
GERKING & BROPHY
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David B. Paradis
DBP/kc
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FIn:

Maury Holland

9

Re:

Latest working drafts of ORCP 7, 68 and 69 amendments

10

Attached are working drafts of Rule 7, 68 and 69 proposed

11

amendents as they stood at end of Aug. 26 telecon.

12

reasons, I have not added or interpolated any further changes of

13

my own devising.

14

WRONG THAT WAS AGREED UPON BY

15

TO PROPOSE

16

«54:1.)

IF YOU BELIEVE THAT I

FURTHER

346-:1.564)

CHANGES,

OR PHONE

END

PLEASE

OF

For obvious

HAVE GOTTEN ANYTHING

THE

LET ME

«54:1.-346,..3834).

TELECON,

OR WANT

KNOW ASAP

BY

FAX

THE FINAL

17

VERSION OF THE SUBCOMMITTEE'S PROPOSED AMENDMENTS REALLY NEEDS TO

18

BE MAILED OUT NO LATER THAN FRIDAY, AUG. 30, ALONG WITH THE 9-14-

19

96 AGENDA AND OTHER ATTACHMENTS, BECAUSE OF THE LABOR DAY WEEKEND

20

AND NEED TO GIVE MEMBERS REASONABLE TIME TO STUDY UP.

1

THANKS

1

Draft of ORCP 7 with amendments proposed by

2

ORCP 7 Subcommittee as

3

4

of

9-~4-96

RULE 7. SUMMONS

A.

For purposes of this rule,

Definitions.

"plaintiff"

5

shall include any party issuing summons and "defendant"

6

include any party upon whom service of summons is sought.

7

purposes of this rule, a

8

means an exact and complete copy of the original summons and

9

complaint with a certificate upon the copy signed by an attorney

10

of record, or if there is no attorney, by a party, which indicates

11

that the copy is exact and complete.

12

B.

:Issuance.

Any

shall
For

"true copy" of a summons and complaint

time

after

the

action

is

commenced,

13

plaintiff or plaintiff's attorney may issue as many original

14

summonses as either may elect and deliver such summonses to a

15

person authorized to serve summons under section E of. this rule.

16

A summons is issued when subscribed by plaintiff or a resident

17

attsrnsy sf tHis state an

18

State

19

active

member

for

Response;

of

the

Oregon

State

Bar. 1

C.

Contents;

Time

Notice

1 This amendment has already been tentatively adopted by the Council.

2

to

Party

1

2
3

Served.

C(l) Contents.

The summons shall contain:

C(l) (a) Title.

The title of the cause, specifying the name

4

of the court in which the complaint is filed and the names of the

5

parties to the action.

6

C (1) (b)

Direction

to

Defendant.

A direction

to

the

7

defendant requiring defendant to appear and defend within the time

8

required by subsection (2) of this section and a notification to

9

defendant that in case of failure to do so,

10

the plaintiff will

apply to the court for the relief demanded in the complaint.

11

C(l) (c)

Subscription;

Post

Office

Address.

A

12

subscriptionby the plaintiff or by a resident attsrney sf tRis

13

state an

14

addition of the post office address at which papers in the action

15

may be served by mail.

16

C (2)

active

Time

member

of

the

for Response.

Oregon

State

Bar.

2

wi th

the

If the summons is served by any

17

manner other than publication,

18

defend within 30 days from the date of service.

19

served by publication pursuant to subsection D(6) of this rule,

20

the defendant shall appear and defend within 30 days from the date

21

stated in the summons.

22

the date of the first publication.

the defendant shall appear and
If the summons is

The date so stated in the summons shall be

2 Language shown as added needed to conform to amendment of 7 S, line 19-20, p. 1,
already tentatively adopted by the Council.

3

1

C(3) Notice to Party Served.

2

C(3) (a)

In General.

All summonses, other than a summons

3

referred to in paragraph

4

contain a notice printed in type size equal to at least 8-point

5

type which may be substantially in the following form:

6

{Three forms of NOTICE TO DEFENDANT here omitted from this draft}

7

D.

8

D(l) Notice Required.

Manner of

(b)

or

(c)

of this subsection,

shall

Service.

Summons shall be served, either within

9

or without this state, in any manner reasonably calculated, under

10

all the circumstances, to apprise the defendant of the existence

11

and pendency of the action and to afford a reasonable opportunity

12

to appear and defend.

13

in this rule or by any other rule or statute on the defendant or

14

upon an agent authorized by appointment or law to accept service

15

of summons for the defendant.

16

restrictions and requirements of

17

methods:

18

of defendant authorized to receive process; substituted service by

19

leaving a copy of summons and complaint at a person's dwelling

20

house or usual place of abode;

21

person who is apparently in charge of an office;

22

or, service by publication.

23

D(2)

Summons may be served in a manner specified

Service may be made, subject to the
this rule,

by the

following

personal service of summons upon defendant or an agent

office service by leaving with a

Service Methods.

4

service by mail;

1

D(2) (a) Personal Service.

Personal service may be made by

2

delivery of a true copy of the summons and a true copy of the

3

complaint to the person to be served.

4

D(2) (b)

Substituted Service.

Substituted service may be

5

made by delivering a true copy of the summons and complaint at the

6

dwelling house or usual place of abode of the person to be served,

7

to any person over 14 years of age residing in the dwelling house

8

or usual place of

9

substituted service is used, the plaintiff, as soon as reasonably

10

possible, shall cause to be mailed a true copy of the summons and

11

complaint to the defendant at defendant's dwelling house or usual

12

place of abode, together with a statement of the date, time, and

13

place at which substituted service was made.

14

computing any period of time prescribed or allowed by these rules

'15

or

by

abode of

the person to be served.

Where

For the purpose of

statute, 3 substituted service shall be complete upon such

3 The following is a proposed Staff Comment explaining the Council's intention in making

this amendment and identical ones to 7 D(2)(c), (d) and D(4)(a)(i):
7 D(2)(b), (c), (d) and (4)(a)(i) are amended by adding "or
by statute" following: "For the purpose of computing any period
of times prescribed or allowed by these rules, ..." The purpose
of these amendments is to provide the same date on which service
of summons is deemed completed for purposes of any statutes
referring to service of summons as the date of completion "[fjor
the purpose ... of these rules, ..." The premise of these
amendments is that service of summons is part of the law of
procedure and is one of the matters excluded Within the Council's
mandate under ORS 1.735. These amendments are prompted
by the view that multiple dates on which service of summons
is deemed complete--one for purposes internal to the ORCP,
and one or more others for purposes of various statutes-constitute an unnecessary complication in the law.

5

1

mailing.

2

D(2) (c)

Office

Service.

If

the

person

to

be

served

3

maintains an office for the conduct of business,

4

may be made by leaving a true copy of the summons and complaint at

5

such office during normal working hours with the person who is

6

apparently

7

plaintiff,

8

mailed a true copy of the summons and complaint to the defendant

9

at the de f endan t ' s

in

charge.

as soon as

Where

office

service

reasonably possible,

office service

is

used,

the

shall cause to be

dwelling house or usual place of abode or

10

defendant· s

place of business

11

circumstances that is most reasonably calculated to apprise the

12

defendant of the existence and pendency of the action,

13

with a statement of the date,

14

service was made.

15

prescribed or allowed by these rules

16

service shall be complete upon such mailing.
D(2) (d)

17

rule

or

or such other place under

time,

the

together

and place at which office

For the purpose of computing any period of time

Service by Mail.

by

statute,

office

When required or allowed by

Sservice by mail, ,iaeR reE;itlires. er

18

this

19

alloHes. 13"1' tlais rtlle, shall be made by mailing a true copy of the

20

summons and a

21

certified or registered mail,

22

express

23

computing any period of time prescribed or allowed by these rules

24

or by statute, service by mail shall be complete three days after

25

~

26

this state and seven days after mailing if ffie. to

mail.

by

trtle

and

statute.

or

SOJ;3Y

by

of the complaint to the defendant by
return receipt requested.

first-class

mail.

or

by

For the purpose of

mailing if ffie. to an address to ',micla it is !HaileS. is within

6

an address

.t;e..

1

,ffiieh it is mailed is outside this state, but in no event later

2

than

3

the

4
5

the

date

on which

registered,

D(3)

the

defendant

signs

certified or express mailing.

Service

,Particular Defendants.

a

receipt

for

4

may

be

made

upon

specified defendants as follows:

6

D(3) (a) Individuals.

7

D(3) (a) (i) Generally.

Upon an individual defendant, by

8

personal service upon such defendant or an agent authorized by

9

appointment or law to receive service of summons or, if defendant

10

personally cannot be found at defendant's dwelling house or usual

11

place of abode, then by substituted service or by office service

12

upon such defendant or

13

to reoeive serviee of summons.

14

an

15

nor

16

accordance

individual
(iii>

defendant

of

this

with

defendant
18

certified

19

be

20

receipt

21

or

complete
for

aBo

which

paragraph

signs

the

Service may also be made upon

to

paragraph

express
on

agent authorisee b:Y aE'E'oiEtmoEt or l,m;

applies

(2) (dl

of

receipt

a

mailing,
date

neither

which

(iiI

by

mailing

made

this

section

provided

for

in which

on

subparagraph

the

the
case

in

registered,
service

defendant

shall

signs

a

the mailing.

D(3) (a) (ii) Minors.

Upon a minor under the age of 14

22

years, by service in the manner specified in subparagraph (i) of

23

this paragraph upon such minor, and also upon such minor's father,
4 Some people have said that the language added here is difficult to understand. The
subcommittee believes a brief explanatory Staff Comment might help.

7

1

mother,

2

there be none, then upon any person having the care or control of

3

the minor or with whom such minor resides,

4

such minor is employed,

5

pursuant to Rule 27 .',(2) ORCP 27 A(2).

6

conservator of the minor's estate, or guardian,

or,

if

or in whose service

or upon a guardian ad litem appointed
5

D(3) (a) (iii) Incapacitated Persons.

Upon a person who

7

is incapacitated or financially incapable,

as defined by ORS

8

125.005, by service in the manner specified in subparagraph (i) of

9

this paragraph upon such person, and also upon the conservator of

10

such person's estate or guardian,

11

guardian ad litem appointed pursuant to Rule 27 B(2)

13
14
15

D(3) (b)

or,

if there be none,

Corporations and Limited Partnerships.

upon a

ORCP

27

Upon a

domestic or foreign corporation or limited partnership:
D(3) (b) (i) Primary Service Method.

By personal service

5 The subcommittee suggests that, when there are references to provisions of other
rules, the form of reference be simplied to "ORCP 27 A(2)," or whatever. This would replace
the extremely wordy and cumberson traditional form of reference, which tends to read
something like: "paragraph (a) of subsection A of Rule 27." The subcommittee does not suggest
that all cross-references between rules be thus simplified at this time, but that the occasion of
amending Rule 7 be used to start the process now. That will mean there will be some period of
time of inconsistency in usage within the ORCP, but the subcommittee does not think that will
produce confusion. Perhaps in the early phase of the coming biennium, the Executive Director
could prepare and propose all the amendments necessary to make this simpler form of crossreference uniform. This simpler reference form could be used for internal references within
Rule 7, such as occurs in the new language proposed to be added in 7 0(3)(1), if the Council
agrees with this suggestion. For now, however, cross-references internal to Rule 7 remain in
the traditional form. The subcommittee is wary of getting too far out on the cutting edge of
rule-amending.
6 Same as note 5 above.

8

1

or office service upon a registered agent,

2

general partner, . or managing agent of the corporation or limited

3

partnership, or by personal service upon any clerk on duty in the

4

office of a registered agent.

5

D(3)

(b) (ii)

Alternatives.

If

officer,

a

director,

registered agent,

6

officer, director, general partner, or managing agent cannot be

7

found in the county where the action is filed, the summons may be

8

served:

9

officer,

by substituted service upon such registered agent,
director,

general partner,

or managing agent;

or by

10

personal service on any clerk or agent of the corporation or

11

limited partnership who may be found in the county where the

12

action

13

complaint to the office of the registered agent or to the last

14

registered office of the corporation or limited partnership, if

15

any,

16

Secretary of State or, if the corporation or limited partnership

17

is not authorized to transact business in this state at the time

18

of the transaction, event, or occurrence upon which the action is

19

based occurred, to the principal office or place of business of

20

the corporation or limited partnership, and in any case to any

21

address the use of which the plaintiff knows or, on the basis of

22

reasonable inquiry, has reason to believe is most likely to result

23

in actual notice.

24

as

is

filed;

or by mailing a

shown by the records

D(3)

(c) State.

copy of

on file

the summons and

in the office of

the

Upon the state, by personal service upon

25

the Attorney General or by leaving a copy of the summons and

26

complaint

at

the

Attorney

General's

9

office with

a

deputy,

1
2

assistant, or clerk.
D(3} (d)

Public Bodies.

Upon any county,

incorporated

3

city, sChool district,

4

board or agency, by personal service or office service upon an

5

officer, director, managing agent, or attorney thereof.

6

D(3} (e)

or other public corporation, commission,

General

Partnerships.

Upon

any

general

7

partnerships by personal service upon a partner or any agent

8

authorized by appointment or law to receive service of summons for

9

the partnership.

10

D(3} (f) Other Unincorporated Association Subject to Suit

11

Under a Common Name.

12

subject to suit under a common name by personal service upon an

13

officer, managing agent, or agent authorized by appointment or law

14

to receive service of summons for the unincorporated association.

15

Upon any other unincorporated association

D(3} (g) Vessel Owners and Charterers.

Upon any foreign

16

steamship owner or steamship charterer by personal service upon a

17

vessel master in such owner's or charterer's employment or any

18

agent authorized by such owner or charterer to provide services to

19

a vessel calling at a port in the State of Oregon, or a port in

20

the State of Washington on that portion of the Columbia River

21

forming a common boundary with Oregon.

22

23
24
25

D(4) Particular Actions Involving Motor Vehicles.
D(4} (a) Actions Arising Out of Use of Roads, Highways,
and Streets; Service by Mail.
D(4} (a) (i) In any action arising out of any accident,

10

1

collision,

or other event giving rise to? liability in which a

2

motor vehicle may be involved while being operated upon the roads,

3

highways,

4

operated such motor vehicle;

or caused such motor vehiclo to be

5

operated on t.he defendant.' s

behalf -,Jho cannot be served with

6

summons by any mothod specified in subsection D (3)

7

may be served Hit.h SUHlRlons by leaving one copy of t.he SUffiR\ons and

8

com!?laint

9

Transportation or at any office the de!?artment authori"es

'*l4 or

streets

,dth

a

fee

of

of

this

any

state,

$12. 5G

'Jith

t.he

defendant

,,-he

of this rule i

Department

of
to

10

accept slllllillons or by mailing such summons and com!?laint ,dth a fee

11

of $12.5G to the Department of Transportation by registered or

12

cert.ified mail;

13

cause to be mailed b'1're§fistered or certified mail i retUrR reoei!?t

14

requested,

15

defendant at the address §fiven by the defendant at the time of t.he

16

accident or collision that is the subject. of t.he act.ion,

17

t.he

18

Trans!?ort.ation's driver records; and at. any other address of t.he

19

defendant lEno-,in t.o

20

notics to t.he defendant.

21

time pressribed or allo'lOd :e'1' t.hese Hiles i

22

paragraph shall :ee somplet.e upon t.he date of t.he first. mailin§f to

most

a

return receipt requested.

true

resent.

copy

of

address

the

as

summons

sho\ln

t.he plaint.iff i

The plaintiff shall

and

by

complaint

t.he

to

the

and at

Do!?art.ment.

of

-,:hieh might. result. in ast.ual

For purposes of somput.in§f any period of
servise under t.his

;<, TAS sblBsemmiltee pFepeses aElEliR€l tAese weFEIs Besablse "aFisiR€l eblt el aRy assiEleRt,
ssllisieR, eF liaBility" E1sesR't malle €lesEi seRse. TAS sblBssmmittee E1eBateEi simply E1sleliR€l IAe
WSFEI "liaBilily," Bbll liRally E1esiEleEi Rei Is se IAal Re IRlsRI Ie sAaR€ls J3sliey SF SS'/eFa€lS mi€lAI
Be iRleFFeEi.
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1

the defendant.

2

the

3

this

4

subparagraph

5

its

6

serve

7

paragraph

8

defendant

defendant

by

the

the

(2)(d)

any

Transportation,

plaintiff
(A)

17

defendant.

the

21

express

and,

as

made

in

to

shown

the plaintiff may
accordance

addressed

of

by

then
with

to

the

address

(B)

if

envelope

time

which

residence
driver

address,

records

of

if

the

defendant

any,

of

Department

the
of

the

making

the

might

result

in

actual

pursuant

to

this

proof

of

service

in which each of
required
that
or

the defendant known to the

of

service

mailings

undeliverable

provided by the

and

the

showing

23

(3)

accident:

current

Sufficient

20

serve

pursuant

mail

subsection 8

this

to

subsection

section

service,

any other address of
at

16

shown

the

shown in the

(C)

be

by

mailings

residence

the

13

19

this

effect

of

attempt

authorized by

of

by

one

at:

defendant

18

makes

service

(a) (i)

defendant

12

and

method

did not

(B)

14

plaintiff

except

scene of

11

15

a

(3)

return,

(A)

at

the

section

9

10

if

that

it

by

(A),

was

the

the

mailings

notice

the

subparagraph

may

a

true

registered,
and

returned

defendant

by

to

includes

(B)

required

did

copy

of

certified or
(C)

to
not

above

was

sender

as

sign

the

8 These cumbersome internal cross-references could easily be changed to the simpler
style discussed above, but that would increase inconsistency with established usage in many
other Rules.

12

1

receipt.

For

2

prescribed

3

service

4

latest

5

(B)

6

is

7

address

8

proof of

the

or

under
date

and

(C)

omitted

allowed
this

of
by

computing
these

subparagraph

on which any of
above

is made.

because

other

the

than

service

9

purpose

:If

rules

shall

period
or

be

of

by

time

statute.

complete

mailings

on

required by

the
(A).

the mailing required by

plaintiff

those

shall

the

any

did

specified

not

in

(A)

know
and

(C)

of

any

(B),

the

so certify.

D(4) (a) (ii) WRe A fee of $12.§Q paid by the plaintiff

10

to

11

infermatiien

12

serviee

13

shall be taJEod as part of tho oests if plaintiff prevails in the

14

astian.

15

all ol::1oh Sl:1-Ifffilenses '....h iola shall shord the day of service.

16

charged

by

17

address

information

18

subparagraph

19

provided in ORCP 68. 9

the

Department

ef

eeneerning

PQrSQanti

tie

tie

WraJOlOportation

a

aefenaanti

sQhparagraph

in

(i)

ehtiain
eraer

ef

tihis

aaEh:;ess
tie

make

paraqr&ph

Whe Department of Wransportation shall lI:eep a resord of

20

the

Department

(i)

order

of

default

22

subparagraph

23

68 A(2) .10

(1)

of

this

a

party

paragraph

The

against
of

Transportation

concerning

D(4) (a) (iii)

21

of

a

served

may

requirements
defendant

this paragraph are

9 See note 5 above.

10 See note 5 above.

13

for

Any

fee

providing

pursuant

to

be

recovered

as

for

obtaining

an

pursuant

to

served

as provided in ORCP

1

D (4) (b)

Noti fica tion of Change of Address.

Every

2

motorist or user of the roads, highways, aa4 or streets of this

3

state who,

4

highways, or streets of this state, is involved in any accident,

5

collision,

6

forthwith notify the Department of Transportation of any change of

7

such defendant's address occurring within three years after such

8

accident erL collision or event. 1 2

9

while

or

operating a

other event

motor vehicle upon

giving

rise

the

roads,

toll liability, shall

D(4) (c) No dofaHlt chall be entered agaiast aay defendaat

10

served uader

11

affidavit shmJing!

12

this

subsection unless

D ( 4) (c) (i)

the plaiatiff submits

aa

that summoas ,ms served as provided in

13

subparagraph D(4) (a) (i) of this rule aad all mailiags to defeadant

14

required by subparagraph D(4) (a) (i) of this rule s'Qlaseet;isR have

15

been made;

16

aad
D(4) (c) (ii)

either,

if the identity of defendant's

17

iasuraace carrier is lmmm to the plaiatiff or could be a,etermined

18

from any records of the Departmeat of

19

plaintiff,

~raasportatioa

accessible to

that the plaintiff not less than 14 3 Q days prior to

H SOO Rote 7 alaovo.
44 TAO S\,IeSOffiffiiltoo eolio.'os lAat, at an appropriato liffiO, lAO CO\,lnsil s\,I€l€losllo lAO
10€lislat\,lro lAal 0(4)(13), '.... AioA SOffiO yoars a€lo '....as insorlos ey lAO 10€lislal\,lro al lAO CO\,lnsil's
rOEl\,losl, eo sololoslreffi lAO ORCP ans assoslo lAO Oro€lon VOAisio Coso. TAis para€lrapA
oevio\,lsly iffiPOSOS a s\,leslanli'lo 10€lE!1 oeli€lalion lAat Aas no sirosl sonnoslion wilA lAO la'.... 01
prooos\,lro. II is sorlainly s\,lrprisin€l 10 lins a provision 01 lAis I~ins in lAO ffiissl 01 a sol 01
prosos\,lral r\,llos. TAO S\,leSOffiffiiltoo is nol, Aowo\,or, proposin€l lAat lAO CO\,lnsil Siffiply sololo
lAis pro,'ision ey affionsffionl, sinoo il was insorlos in lAO R\,Ilo 7 ey lAO 10€lislal\,lro ans lAoro is
prosonlly no siffiilar provision in lAO VOAisis Csso.

14

1

tae applieation for defmalt emiGod a

2

eomplaint to be mailed to suea insuraneo earrier by registered or

3

eertifiod mail, return reeeipt requested, or taat tae defendant's

4

insuranee earrier is unlaaO\JnI

5

eopy of tae eummons and

and

D(4) (e) (iii) taat serviee of summons eould not bo aad

6

by any metaod speeifiod allto:Rspiasa in subseetion D (;))

7

rule sestois:a. 13

8

D(S)

Service in Foreign Country.

When service

of tais

is

to be

9

effected upon a party in a foreign country, it is also sufficient

10

if service of summons is made in the manner prescribed by the law

11

of the foreign country for service in that country in its courts

12

of general jurisdiction, or as directed by the foreign authority

13

in response to letters rogatory, or as directed by order of the

14

court.

15

calculated to give actual notice.

16

However,

in all cases such service shall be reasonably

D(6) Court Order for Service;

17

Service by Publication.

D(6) (a) Court Order for Service by Other Method.

On motion

18

upon a showing by affidavit that service cannot be made by any

19

method otherwise

20

statute,

21

method or combination of methods which under the circumstances is

22

most

specified in

these

rules

or

other

rule

or

the court, at its discretion, may order service by any

reasonably calculated

to

apprise

the

defendant

of

the

13 D(4)(c) in its entirely is transferred Rule 69 to become subsection 69 A(2), the
text of which follows at p .

15

1

existence and pendency of the action,

2

to:

3

specified post

4

requeoted, deliver te addreooee enly by certified or registered

5

mail.

6

first-class

7

service is ordered by any manner other than publication, the court

8

may order a time for response.

9

publication of summons;
office

return receipt
mail;

14

including but not limited

mailing without publication to a

address

of

requested.

defendant,

return

reoeipt

or by express mail.

or posting at

and by

specified locations.

D(6) (b) Contents of published Summons.

If

In addition to the

10

contents of a summons as described in section C of this rule, a

11

published summons shall also contain a summary statement of the

12

object of the complaint and the demand for relief, and the notice

13

required in subsection C (3) aha I L state: "The 'motion' or 'answer'

14

(or 'reply') must be given to the court clerk or administrator

15

within 30 days of the date of first publication specified herein

16

along with the required filing fee."

17

also contain the date of the first publication of the summons.

18

D(6) (c)

Where published.

The published summons shall

An order for publication shall

19

direct

20

circulation in the county where the action is commenced or,

21

there is no such newspaper, then in a newspaper to be designated

22

as most likely to give notice to the person to be served.

23

publication shall be four times in successive calendar weeks.

24

the

publication

plaintiff

knows

to

of

be

a

made

in

specific

a

newspaper

location

other

14 Amended for consistency in wording with amendment to D(2)(d).

16

of

general

than

if

Such
If
the

1

county

2

might

3

plaintiff

shall

4

paragraph

DC61 Cal

5

order

6

in

7

where

the

action

is

result

in

actual

notice

publication

addition

8
9

where

the
D(6)

to,

action

(d)

so

state

of
in
or
is

in

this
a

in

commenced
to

the

the

lieu

of,

and

manner

publication

defendant,

affidavit

subsection,

comparable

where

required

the

at

publication

the

court

such
in

by
may

location

the

county

commenced.

Mailing Summons and Complaint.

If service by

publication is ordered and defendant's post office address is

10

known

11

plaintiff shall mail a copy of the summons and complaint to the

12

defendant

13

requested,

14

When the address of any defendant is not known or cannot be

15

ascertained upon diligent inquiry,

16

complaint shall be mailed to the defendant at defendant's last

17

known address.

18

upon diligent inquiry,

19

defendant, mailing a copy of the summons and complaint is not

20

required.

21

or can with reasonable

D(6)

by
or

certified
by

or

express

diligence

registered
mail,

and

be

mail,

by

ascertained,

return

first-class

the

receipt
mail.

15

a copy of the summons and

If plaintiff does not know and cannot ascertain,
the present or last known address of the

(e) Unknown Heirs or Persons.

If service cannot be made

22

by another method described in this section because defendants are

23

unknown heirs or persons as described in sections I and J of Rule

24

20, the action shall proceed against the unknown heirs or persons

15 Amended for consistency in wording with D(2)(d).

17

1

in

the

same

manner

2

publication and with like effect;

3

persons who have or claim any right, estate, lien, or interest in

4

the property in controversy, at the time of the commencement of

5

the

6

concluded by the judgment in the action, if the same is in favor

7

of the plaintiff,

8

against such defendants by name.

action,

9

and

D(6) (f)

as

against

named

defendants

by

and any such unknown heirs or

served by publication,

shall

be

bound and

as effectively as if the action was brought

Defending Before or After Judgment.

against

11

representatives, on application and sUfficient cause shown, at any

12

time before judgment, shall be allowed to defend the action.

13

defendant against whom publication is ordered or such defendant's

14

representatives may, upon good cause shown and upon such terms as

15

may be proper, be allowed to defend after judgment and within one

16

year after entry of judgment.

17

the judgment or any part thereof has been collected or otherwise

18

enforced, restitution may be ordered by the court, but the title

19

to property sold upon execution issued on such judgment,

20

purchaser in good faith, shall not be affected thereby.
9(7)

publication

is

ordered

or

A defendant

10

21

whom

served

such

defendant's

If the defense is successful, and

Defendant i'lhe Gannet Be Served.

D(6)

(g)

Who

23

of

24

by any method otherwise specified in subseetisB D (~)

25

these

26

attempted service of summons by all

this

Be

Served. A aefeBaaBt saBBst Within

subsection,

rules

or

a

other

defendant

rule

or

18

to a

Defendant

22

Cannot

A

the

meaning

cannot be served with summons

statute
~

if

sf this

the plaintiff

the methods specified in

1

subsec t ion

2

rule

3

unable to complete service, or if the plaintiff knew that service

4

by such methods could not be accomplished.

5

and subsection D(4) if applicable, of this
D ( 3 ) L'--''''''''''''-......,''''''''''''-'''-'''''''"''~-'''--'-'''-'--''''''--''''~'''''''''"'''''''-'''-'''-''---'''-''~"....''''-2
for

authorized

E.

By

Whom

service

Served;

upon

such

defendant 1 6 and was

A summons may be

Compensation.

6

served by any competent person 18 years of age or older who is a

7

resident of the state where service is made or of this state and

8

is not a party to the action nor,

9

180.260, an officer, director, or employee of, nor attorney for,

except as provided in ORS

10

any party, corporate or otherwise.

11

sheriff's deputy in this state who

12

prescribed by statute or rule.

13

summons,

14

compensation shall be part of disbursements and shall be recovered

15

as provided in Rttle 58 ORCP 68.

a

16

F.

17

F (1)

reasonable

Return;
Return

Proof
of

fee

of

Compensation to a sheriff or a
serves a

summons shall be

If any other person serves the

may

be

paid

for

service.

This

Service.

Summons.

The summons

shall be promptly

18

returned to the clerk with whom the complaint is filed with proof

19

of service or mailing, or that defendant cannot be found.

20

summons may be returned by mail.

21

F (2)

Proof

of Service.

Proof of service of summons

16 Noted for subcommittee's attention.

19

The

or

1

mailing may be made as follows:

2

3

F(2) (a) Service Other Than Publication.

Service other than

publication shall be proved by:

4

F(2) (a) (i) Certificate of Service When Summons Not Served

5

by Sheriff or Deputy.

If the summons is not served by a sheriff

6

or a sheriff's deputy,

the certificate of the server indicating:

7

the time,

8

competent person 18 years of age or older and a resident of the

9

state of service or this state and is not a

place,

and manner of service;

that the server is a

party to nor an

10

officer,

11

corporate or otherwise;

12

firm,

13

action.

14

shall state in the certificate when, where, and with whom a copy

15

of the summons and complaint was left or describe in detail the

16

manner and circumstances of service.

17

were mailed, the certificate'may be made by the person completing

18

the mailing or the attorney for any party and shall state the

19

circumstances of mailing and the return receipt shall be attached.

20

director,

or employee of,

nor attorney for any party,

and that the server knew that the person,

or corporation served is the identical one named in the
If the defendant is not personally served,

F (2) (a)

(d L)

the server

If the summons and complaint

Certificate of Service by Sheriff or Deputy.

21

If the summons is served by a sheriff or a sheriff's deputy,

22

sheriff's or deputy's certificate of service indicating the time,

23

place, and manner of service, and if defendant is not personally

24

served, when,

25

complaint

26

circumstances of service.

was

where,
left

the

and with whom the copy of the summons and
or

describing

in

detail

the

manner

and

If the summons and complaint were

20

1

mailed, the certificate shall state the circumstances of mailing

2

and the return receipt shall be attached.

3
4

F(2) (b)

Service by publication shall- be

proved by an affidavit in substantially the following form:

5

6

Publication.

AFFIDAVIT OF PUBLICATION (Here omitted)

F(2) (c) Making and Certifying Affidavit.

The affidavit of

7

service may be made and certified before a notary public, or other

8

official authorized to administer oaths and acting as such by

9

authority of the United States, or any state or territory of the

10

United States, or the District of Columbia, and the official seal,

11

if any, of such person shall be affixed to the affidavit.

12

signature of such notary or other official, when so attested by

13

the affixing of the official seal, if any, of such person, shall

14

be prima facie evidence of authority to make and certify such

15

affidavit.

16

F(2) (d) Form of Certificate or Affidavit.

The

A certificate or

17

affidavit containing proof of service may be made upon the summons

18

or as a separate document attached to the summons.

19

20

21
22

F(3)

Written

Admission.

In any case proof may be made by

written admission of the defendant.

F(4) Failure to Make Proof;

Validity of Service.

If summons

has been properly served, failure to make or file a proper proof

21
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1

of service shall not affect the validity of the service.

2

G.

Disregard

of

Error;

Actual

Failure

Notice.

to

3

comply with provisions of this rule relating to the form of

4

summons, issuance of summons,

5

summons shall not affect

6

existence of jurisdiction over the person if the court determines

7

that the defendant received actual notice of the substance and

8

pendency of

9

summons, or affidavit or certificate of service of

~

the action.

a£l€l. Q];:.

t;:E,e..!!

person who may serve

validity of service of summons or the

The court may allow amendment

to a

summons~~ a£l€l.

10

The court shall disregard any error in the content of or servise

11

*

12

sUBstantive due process rights Qf the party against whom summons

13

was issued. J:f

14

subsection

15

disregard

16

not

17

whom

18
19

summons

that

service

D(1)
any

violate

of

error

the

summons was

H.

does

due

not

materially Jilrejudise

is made
this
in

process

the

in any manner complying with

rule,

the

violate

the

court

shall

service

of

summons

rights

of

the

that

party

also
does

against

issued, 17

Telegraphic Transmission.

A summons and complaint may

be transmitted by telegraph as provided in

~ ORCP 8

D. 1 8

17 The subcommittee strongly suggests that a Staff Comment be prepared, pertinent to
this amendment, explaining the Council's intent.
18 See note 7 above.
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1

RULE

68.

ALLOWANCE

AND

2

FEES

AND

COSTS

DISBURSEMENTS

AND

TAXATION OF

ATTORNEY

As used in this rule:

3

A.

Definitions.

4

A(l) Attorney Fees.

"Attorney fees" are the reasonable value

5

of legal services related to the prosecution or defense of an

6

action.
A(2) Costs and Disbursements.

7

"Costs and disbursements" are

8

reasonable and necessary expenses incurred in the prosecution or

9

defense of an action other than for legal services, and include

10

the fees of officers and witnesses;

11

summonses or notices, and the postage where the same are served by

12

mail;

13

for

14

served

15

compensation of referees;

16

record,

17

recordation of any document where recordation is required to give

18

notice of the creation, modification or termination of an interest

19

in real property;

20

any

21

obligation therein;

22

agreement,

23

expense of taking depositions shall not be allowed,

24

the depositions are used at trial, except as otherwise provided by

any

fee

charged

providing
with

book,

bond,

by

address

summons

the

the expense of publication of

Department

information

pursuant

to

of

Transportation

concerning

ORCP

7

a

party

DC') Ca) Ci):

the

the expense of copying of any public

or document

admitted

into

evidence

at

trial;

a reasonable sum paid a person for executing

recognizance,

undertaking,

stipulation,

or

other

and any other expense specifically allowed by

by these rules,

or by other rule or statute.

The

even though
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1

rule or statute.

B. Allowance of Costs and Disbursements.

2

In any action,

3

costs and disbursements shall be allowed to the prevailing party,

4

unless these rules or other rule or statute direct that in the

5

particular case costs and disbursements shall not be allowed to

6

the prevailing party or shall be allowed to some other party, or

7

unless the court otherwise directs.

8

of these rules or any other rule or statute, a party has a right

9

to recover costs, such party shall also have a right to recover

10

disbursements.

C.

11

12

If, under a special provision

and

Award

Costs

and

of

and

Entry

of

Judgment

for

Attorney

Fees

Disbursements.

13

C(l) Application of This Section to Award of Attorney Fees.

14

Notwithstanding Rule 1 A and the procedure provided in any rule or

15

statute permitting recovery of attorney fees in a particular case,

16

this section governs the pleading, proof, and award of attorney

17

fees

18

recovery of such fees, except where:

19
20
21
22
23

24

in all cases,

regardless of the source of the right to

C(l) (a) Such items are claimed as damages arising prior to
the action;

or

C(l) (b) Such items are granted by order, rather than entered
as part of a judgment.
C(2) (a) Alleging Right to Attorney Fees.
attorney fees shall allege the facts,

statute,

A party seeking
or rule which

1

provides a basis for the award of such fees in a pleading filed by

2

that party.

3

right to recover such fees accrues.

4

awarded unless a right to recover such fee is alleged as provided

5

in this subsection.

6

Attorney fees may be sought before the substantive

C (2) (b)

No attorney fees shall be

If a party does not file a pleading and seeks

7

judgment or dismissal by motion, a right to attorney fees shall be

8

alleged in such motion,

9

required in a pleading.

10

in similar form to

the allegations

C(2) (c) A party shall not be required to allege a right to a

11

specific amount of attorney fees.

12

entitled to "reasonable attorney fees" is sufficient.

13

C(2) (d)

An allegation that a party is

Any allegation of a right to attorney fees

in a

14

pleading or motion shall be deemed denied and no r eapons Lve

15

pleading shall be necessary.

16

to strike the allegation or to make the allegation more definite

17

and certain.

18

allegation of the facts, statute, or rule which provides a basis

19

for the award of fees shall be waived if not alleged prior to

20

trial or hearing.

The opposing party may make a motion

Any objections

to the

form or specificity of

The items of attorney fees

and costs and

21

C(3)

22

disbursements

23

subsection (4) of this section, without proof being offered during

24

the trial.

Proof.

25

C(4)

26

Disbursements.

shall be

Procedure

for

submitted in

Seeking

the manner provided by

Attorney

Fees

or Costs

and

The procedure for seeking attorney fees or costs

1

and disbursements shall be as follows:

2

C(4} (a) Filing and Serving Statement of Attorney Fees and

3

Costs and Disbursements.

4

and disbursements shall, not later than 14 days after entry of

5

judgment pursuant to Rule 67:
C (4) (a) (i)

6

File with

7

statement

8

disbursements,

9

accordance with Rule 9 C;

10

of

A party seeking attorney fees or costs

the

amount

together

the
of

with

court a
attorney

proof

of

signed and detailed
fees

or

service,

costs
if

any,

and
in

and

C(4} (a) (ii) Serve, in accordance with Rule 9 B, a copy of

11

the statement on all parties who are not in default for failure to

12

appear.

13

C(4) (b)

Objections.

A party may object

to a

statement

14

seeking attorney fees or costs and disbursements or any part

15

thereof by written objections to the statement.

16

shall be served within 14 days after service on the objecting

17

party of a

18

specific and may be founded in law or in fact and shall be deemed

19

controverted without further pleading.

20

may be amended in accordance with Rule 23.

21

22

copy of the statement ..

The objections

The objections shall be

Statements and objections

C(4} (c) Hearing on Objections.
C (4) (c) (i)

If obj ections are filed in accordance with

23

paragraph C(4} (b) of this rule, the court, without a jury, shall

24

hear and determine all issues of law and fact raised by the

25

statement of attorney fees or costs and disbursements and by the

26

objections.

The parties shall be given a reasonable opportunity

1

to present evidence and affidavits relevant to any factual issue.
C(4) (c) (ii) The court shall deny or award in whole or in

2
3

part

4

disbursements.

5

necessary .

6

the

amounts

sought

as

attorney

fees

or

costs

and

No findings of fact or conclusions of law shall be

C(4) (d) No Timely Objections.

If objections are not timely

7

filed the court may award attorney fees or costs and disbursements

8

sought in the statement.

9

10

C(5)

Judgment

Concerning

Attorney

Fees

or

Costs

and

Disbursements.
C(5) (a) As Part of Judgment.

11

When all issues regarding

12

attorney fees or costs and disbursements have been determined

13

before a judgment pursuant to Rule 67 is entered, the court shall

14

include

15

disbursements in that judgment.

16

any

award

or

denial

of

attorney

C(5) (b) By Supplemental Judgment;

fees

Notice.

or

costs

and

When any issue

17

regarding attorney fees or costs and disbursements has not been

18

determined before a judgment pursuant to Rule 67 is entered, any

19

award or denial of attorney fees or costs and disbursements shall

20

be made by a separate supplemental judgment.

21

judgment shall be filed and entered and notice shall be given to

22

the parties in the same manner as provided in Rule 70 B(l).

23
24

25
26

C(6)

The supplemental

Avoidance of Multiple Collection of Attorney Fees and

Costs and Disbursements.
C(6) (a)

Separate Judgments for Separate Claims.

Where

separate final judgments are granted in one action for separate

1

claims pursuant to Rule 67 B,

the court shall take such steps as

2

necessary to avoid the multiple taxation of the same attorney fees

3

and costs and disbursements in more than one such judgment.
C(6) (b) Separate Judgments for the Same Claim.

4

When there

5

are separate judgments entered for one claim

6

actions are brought for the same claim against several parties who

7

might have been joined as parties in the same action,

8

pursuant to Rule 67 B separate final judgments are entered against

9

several parties for the same claim), attorney fees and costs and

10

disbursements may be entered in each such judgment as provided in

11

this

12

recovery of attorney fees or costs and disbursements included in

13

all other judgments.

rule,

but satisfaction of

one

such

(where separate

judgment

or where

shall

bar

1

RULE

2

A.

3

A(l)

69.

DEFAULT ORDERS AND JUDGMENTS

Entry of Order of Default.

General. When a party against whom a judgment for

In

4

affirmative relief is sought has been served with summons pursuant

5

to Rule 7 or is otherwise subject to the jurisdiction of the court

6

and has failed to plead or otherwise defend as provided in these

7

rules, the party seeking affirmative relief may apply for an order

8

of default.

9

sought has filed an appearance in the action,

If the party against whom an order of default is

10

written notice of

11

seeking an order of default, then the party against whom an order

12

of default is sought shall be served with written notice of the

13

application for an order of default at least 10 days,

14

shortened by the court, prior to entry of the order of default.

15

These facts, along with the fact that the party against whom the

16

order of default is sought has failed to plead or otherwise defend

17

as provided in these rules, shall be made to appear by affidavit

18

or otherwise,

19

shall enter the order of default.

20

intent to

or has provided

and upon such a showing,

Certain

A(2)

21

subsection

22

entered

file an appearance to the party

A(l)

against

Motor

of
a

this

Vehicle

defendant

the clerk or the court

Cases.

section,
served

unless

no
with

Notwithstanding
default
summons

shall

be

pursuant

1

to

ORCP

7

2

affidavit

D(4l(al(il

D(4l (al (il

that

summons was

4

7

5

required thereby have

6

A(2l (bl

and

7

insurance

8

determined

9

Transportation

plaintiff

submits

an

not

11

for

12

together

with

13

default,

to

14

registered

15

mail:

16

carrier

default

or

any

less

mailed

a

mail,
that

19

7

to

copy
of

return

that

the

the

of

to

of

the

authorized for

defendant's
or

could

Department

to

the

summons
apply

by

that

be
of
the

application

and

for

requested.

the plaintiff:

service of

defendant

plaintiff.

carrier

receipt

the

the

prior

the

intent

identity

the

plaintiff

of

days

insurance

the

identity of

to

30

to

and

records

than

notice
the

mailings

the

accessible

A(2l (o )
any method

if
known

is unknown to

18

all

served as provided in ORCP

been made:

is

from

plaintiff

that

either.

carrier

10

17

the

showing:

A(2l (al

3

unless

complaint.

an

order

certified
or

by

defendant's

of
or

express

insurance

and

summons could not be had by

service on the

defendant

by ORCP

D(3l.

20

B.

Entry of

Default

Judgment.

21

B(l) By the Court or the Clerk.

The court or the clerk upon

22

written application of the party seeking judgment shall enter

23

judgment when:

24
25

B(l) (a) The action arises upon contract;
B(l) (b) The claim of a party seeking judgment is for the

1

recovery of a sum certain or for a sum which can by computation be

2

made certain;

3
4

B(l) (c) The party against whom judgment is sought has been
defaulted for failure to appear;

5

B(l) (d) The party against whom judgment is sought is not a

6

minor or a person who is incapacitated or financially incapable,

7

as defined by ORS 125.005, and such fact is shown by affidavit;

8
9
10
11

B(l) (e) The party seeking judgment submits an affidavit of
the amount due;
B(l) (f) An affidavit pursuant to subsection B(3) of this
rule has been submitted;

and

12

B(l) (g) Summons was personally served within the State of

13

Oregon upon the party, or an agent, officer, director, or partner

14

of a party, against whom judgment is sought pursuant to Rule 7

15

D(3) (a) (i), 7 D(3) (b) (i), 7 D(3) (e) or 7 D(3) (f)

16

B(2) By the Court.

.19

In all other cases, the party seeking a

17

judgment by default shall apply to the court therefor,

but no

18

judgment by default shall be entered against a minor or a person

19

who is incapacitated or financially incapable, as defined by ORS

20

125.005, unless the minor or person has a general guardian or is

21

represented in the action by another representative as provided in

22

Rule 27.

23

carry it into effect,

24

determine the amount of damages or to establish the truth of any

If, in order to enable the court to enter judgment or to
it is necessary to take an account or to

19This paragraph seems to me to require a bit of thought.

\

3';;'

1

averment by evidence or to make an investigation of any other

2

matter, the court may conduct such hearing, or make an order of

3

reference, or order that issues be tried by a jury, as it deems

4

necessary and proper.

5

matter upon affidavits.

6

The court may determine the truth of any

The judgment entered shall be for

Amoun t of Judgmen t .

B (3)

7

the amount due as shown by the affidavit, and may include costs

8

and disbursements and attorney fees entered pursuant to Rule 68.

9

B(4) Non-military Affidavit Required.

No judgment by default

10

shall be entered until the filing of an affidavit on behalf of the

11

plaintiff,

12

defendant is not a person in military service as defined in

13

Article 1 of the

14

1940," as amended, except upon order of the court in accordance

15

with that Act.

16

showing that affiant reasonably believes

"Soldiers'

and Sailors'

C. Setting Aside Default.

that

the

Civil Relief Act of

For good cause shown, the court

17

may set aside an order of default and, if a judgment by default

18

has been entered, may likewise set it aside in accordance with

19

Rule 71 Band C.

20

D.

plaintiffs,

Counterclaimants,

Cross-Claimants.

The

21

provisions of this rule apply whether the party entitled to the

22

judgment by default is a plaintiff, a third party plaintiff, or a

23

party who has pleaded a.cross-claim or counterclaim.

24

a judgment by default is subject to the provisions of Rule 67 B.

In all cases

1

E.

"Clerk"

Defined.

Reference to

"clerk"

in this rule

2

shall include the clerk of court or any person performing the

3

duties of that office.

Sept. 6, 1996

BY FAX

To:

Judge David V. Brewer

Fro:

Maury Holland

Re:

A Few Last-Minute Proposed Changes to ORCP 7

11/.1'#'

Attached are "replacement pages" showing some relatively
minor suggested changes to ORCP 7, none of which involves policy.
The changes as shown are keyed to the Aug. 28 text of Rule 7 as
distributed with the agenda of the 9-14 Council meeting, not to
the text of the existing Rule. If, and to the extent you approve
the suggested changes, I'll prepare replacement pages showing all
amendments proposed by the subcommittee, as further modified by
any of my proposed changes which you approve. If time permits, we
could mail out replacement pages to the members barely in time to
reach them prior to the meeting, and also bring extra sets to the
meeting for any members who might not have received them by mail.
If time does not permit distribution by mail, we'll have to settle
for distribution at the beginning of the 9-14 meeting.
Whether time will permit will mostly depend upon what you
want to do about the subcommittee. At the least, advance sets of
replacement pages could be faxed to them for information and for
any reactions they might have. Perhaps a telecon would be
possible, at least with some subcommittee members, next week after
they receive the faxed replacement pages. In my mind at least,
the changes I've proposed probably don't warrant troubling
subcommittee members with yet another telecon. They are pretty
cut-and-dried, in the sense of either being obviously right or
obviously wrong, but of course you must make the judgment which.
I'd guess you agree that we must do everything possible to
avoid going into the 9-14 Council meeting creating the impression
that the Rule 7 amendments are still a work in progress, with many
loose ends requiring tying up during the course of the meeting.
That is why I think using replacement pages would work better than
your simply beginning your report by asking members to pencil in 4
or 5 changes. If alot of changes are sought to be made in the
course of the meeting, the risk of mistake would be substantial,
and making further repairs could not then be done prior to the
judicial advance sheets publication deadline unless an "emergency"
meeting were held on Oct. 5. Perhaps some designated member of
the subcommittee could object to any questions or problems raised
by Council members, you could sustain the objection, and be
immediately affirmed by Skip!
I probably won't be in my office much today or next Monday,
but you can put your instructions to me on my voice mail (3463834), which I monitor from home. Assuming that today will be a
hectic and full one for you, my advice is to take this stuff home
to think about over the weekend. Waiting 'til next Monday a.m. to
get your instructions would not make much of a difference in terms
of time.

1

following methods:

personal service of summons upon defendant or

2

an agent of defendant authorized to receive process; substituted

3

service by leaving a copy of summons and complaint at a person's

4

dwelling house or usual place of abode;

5

with a person who is apparently in charge of an office;

6

by mail;

Service

methods.

D (2)

8

D(2}(a} Personal service.

10

service

or, service by publication.

7

9

office service by leaving

Personal service may be made by

delivery of a true copy of the summons and a true copy of the
complaint to the person to be served.

D(2}(b}

11

Substituted service.

substituted service may be

12

made by delivering a true copy of the summons and complaint at the

13

dwelling house or usual place of abode of the person to be served,

14

to any person over 14 years of age residing in the dwelling house

15

or usual place of abode of the person to be served.

16

substituted service is used, the plaintiff, as soon as reasonably

17

possible,

18

copy of the summons and complaint to the defendant at defendant's

19

dwelling house or usual place of abode, together with a statement

20

of the date, time, and place at which substituted service was

21

made.

22

or allowed by these rules or by statute, substituted service shall

23

be complete upon such

shall cause to be lIlIllilliJL

Where

I
a true

For the purpose of computing any period of time prescribed

~~. A-4

1

mailing.
D(2)(c) Office service.

2

If the person to be served

3

maintains an office for the conduct of business, office service

4

may be made by leaving a true copy of the summons and complaint at

5

such office during normal working hours with the person who is

6

apparently in charge.

7

plaintiff, as soon as reasonably possible, shall cause to be

8

mai1

9

complaint to the defendant at the defendant's dwelling house or

Where office service is used, the

true copy of the summons and

10

usual place of abode or defendant's place of business or such

11

other place under the circumstances that is most reasonably

12

calculated to apprise the defendant of the existence and pendency

13

of the action, together with a statement of the date, time, and

14

place at which office service was made.

15

computing any period of time

For the purpose of

1

prescribed or allowed by these rules or by statute, office service

2

shall be complete upon such mailing.

3

D(2)(d) Service by mail.

4

When required or allowed by this

rule or by statute, service by mail sh
e made by mailing a true copy of the

5

6

summons and a true copy of the complaint to the defendant by

7

certified or registered mail, return receipt requested, or by

8

express mail, and by first-class mail.For the purpose of computing

9

any period of time prescribed or allowed by these rules or by

10

statute, service by mail shall be complete three days after'

11

mailing if to an address within this state and seven days after

12

mailing if to an address outside this state, but in no event later

13

than the date on which the defendant signs a receipt for the

14

registered, certified or express mailing.

15

16

D(3) Particular defendants.

Service may be made upon

specified defendants as follows:

17

D(3)(a)

Individuals.

18

D(3)(a)(i) Generally.

Upon an individual defendant, by

?J~~J.c.~~'~IU'W1A oJU~ ~~
4M.. ~ ~~ 'I'ot& \ o.-r) 'J,~,

1

in addition to, or in lieu of, publication in the county where the

2

action is commenced.
D (6)

3

(d)

Mailing summons and complaint.

If service by

4

publication is ordered and defendant's post office address is

5

known or can with reasonable diligence be ascertained, the

6

plaintiff shall mail a copy of the summons and complaint to the

7

defendant by certified or registered mail, return receipt

8

requested, or by express mail, and by first-class mail.

9

address of any defendant is not known or cannot be ascertained

When the

10

upon diligent inquiry, a copy of the summons and complaint shall

11

be mailed to the defendant at defendant's last known address.

12

plaintiff does not know and cannot ascertain, upon diligent

13

inquiry, the present or last known address of the defendant,

14

mailing a copy of the summons and complaint is not required. 1

15
16
17
18
19

20
21

1

If

r want to revise my suggested amendment of D(6) (d) slightly as follows:

D(6) (d)
Mailing summons and compJ,.a.int.
If
service b Eublication is ordered and .~ defendant's r~1rb~'3:':'::J"'ttF"":':">%,
~lIImr" laddress is known or can
,,;m, , ,
with reasonable diligence be ascertained, the
plaintiff shall mail a copy of the summons and
com laint to the defendan
A.,

~",m"~<1i ,,'!X~,

-

,

..

,

22

23
24
25

26
27

28
29
30

31
32
33
34

the
address of any defendant is not known
cannot be ascertained upon diligent inquiry, a
copy of the summons .and com laint shall be
mailed
to ~:r
the defendant at
defendant's last known
.L I.t.if Ino .. "19address.
I f .'1'1 plaintiff does not knows: and
{1J rd. ~
0

I-E~~iio;~~s~il:;~~ ::;&~~'oih~he W,~ up
defen¢lant, mailing !ir1! a copy of the summons
and complaint is not required

._~.J

1

purchaser in good faith, shall not be affected thereby.

2

D(6) (g)

3

Defendant who cannot be served.

Within

the

4

meaning of this subsection, a defendant cannot be served with

5

summons by any method authorized in these rules or other rule or

6

statute if

7

subsection

8

nd was unable to complete service, or

9

10

3)
f the plaintiff

knew that service by such methods could not be accomplished.,q

E. By whom served; compensation.

11

A summons may be serve

12

by any competent person 18 years of age or older who is a resident

13

of the state where service is made or of this state and is not a

14

party to the action nor, except as provided in ORS 180.260, an

15

officer, director, or employee of, nor attorney for, any party,

16

corporate or otherwise.

17

deputy in this state who serves a summons shall be prescribed by

18

statute or rule.

19

reasonable fee may be paid for service. This compensation shall be

20

part of disbursements and shall be recovered as provided in ORCP

21

68.

Compensation to a sheriff or a sheriff's

If any other person serves the summons, a

Sept. 9, 1996

1
2

By Fax

3

To:

Justice Skip Durham

(9) fi '/-7?-·37
(li/)(jid 3) ? iN- 57.30

5

Mr. Rudy Lachenmeier

&J)C6'o?)

6

Mr. Dave Paradis

(!11)C!?4-j) -;172- 72 1/7

7

Mr. Karsten Rasmussen

&)

4

8

.;

FIn:

Judge Dave Brewer

;11

f!/-"1t:,y

311'1";'50 57

Maury Holland

26
27
28

Attached are some "replacement pages" containing a few
relatively minor changes to ORCP 7, none implicating policy, I
suggested to Dave Brewer, which he approved over the weekend. Dave
wanted you to have these as soon as possible for information and,
if time permits, any comments or objections you might have.
Please note that these new changes are shown keyed to the
draft of ORCP 7 with all previously agreed upon proposed
amendments as distributed to Council members 8-28-96 with the
agenda for the 9-14-96 Council meeting, not to the existing text
of Rule 7. Unless overwhelmed by objections from you, I'll
prepare new replacement pages in which this last-minute
suggestions are integrated into the proposed amendments already
agreed upon by the subcommittee, and mail them out to' Council
members. Against the possibility that some members might not
receive replacement pages before the Saturday meeting, I'll bring
plenty of extra sets to the meeting. Dave and I agree that using
this device of replacement pages should help avoid creating any
impression on the part of Council members that the proposed Rule 7
amendments are still a work in progress, or that many loose ends
remain to be tied up during the course of the meeting.

29
30
31
32
33
34

:If you wish to object to, or comment upon, any of the
new changes shown in the following replacement pages,
please phone (541-346-3834) or fax (541-346-1564) me as
soon as possible, and no later than tomorrow, Tuesday,
Sept 10 by 4:00 p.m.
Sorry to have to trouble you with this
last-minute stuff, but better now than during the meeting.

9
10
11

12
13

14
15
16

D
18

19
20
21
22

23
24
25

1

following methods:

personal service of summons upon defendant or

2

an agent of defendant authorized to receive process; substituted

3

service by leaving a copy of summons and complaint at a person's

4

dwelling house or usual place of abode;

5

with a person who is apparently in charge of an office;

6

by mail;

service

methods.

D(2)

8

D(2){a) Personal service.

10

service

or, service by publication.

7

9

office service by leaving

Personal service may be made by

deiivery of a true copy of the summons and a true copy of the
complaint to the person to be served.

D(2){b)

11

Substituted service.

Substituted service may be

12

made by delivering a true copy of the summons and complaint at the

13

dwelling house or usual place of abode of the person to be served,

14

to any person over 14 years of age residing in the dwelling house

15

or usual place of abode of the person to be served.

16

substituted service is used, the plaintiff, as soon as reasonably

17

possible,

18

copy of the summons and complaint to the defendant at defendant's

19

dwelling house or usual place of abode, together with a statement

20

of the date, time, and place at which substituted service was

21

made.

22

or allowed by these rules or by statute, substituted service shall

23

be complete upon such

24
25
26

1 I assume the subcommittee wishes to retain first-class mailing for
this limited purpose.
If so, these words should be added lest it appear that
D(2) (d) type mailing applies here.

27

shall cause to be

mai~

Where

a true

For the purpose of computing any period of time prescribed

Replacment

p.

A-4

1

mailing.

D(2)(c) Office service.

2

If the person to be served

3

maintains an office for the conduct of business, office service

4

may be made by leaving a true copy of the surrnnons and complaint at

5

such office during normal working hours with the person who is

6

apparently in charge.

7

plaintiff, as soon as reasonably possible, shall cause to be

8

ma.L],

9

complaint to the defendant at the defendant's dwelling house or

Where office service is used, the

true copy of the summons and

10

usual place of abode or defendant's place of business or such

11

other place under the circumstances that is most reasonably

12

calculated to apprise the defendant of the existence and pendency

13

of the action, together with a statement of the date, time, and

14

place at which office service was made.

15

computing any period of time

16

17

2

Same as note 1 above.

Replacment

p.

A-5

For the purpose of

1

prescribed or allowed by these rules or by statute, office service

2

shall be complete upon such mailing.

3

D(2){d) Service by mail.

4

When required or allowed by this

rule or by statute, service by mail sh
e made by mailing a true copy of the

5

6

summons and a true copy of the complaint to the defendant by

7

certified or registered mail, return receipt requested, or by

8

express mail, and by first-class mail.For the purpose of computing

9

any period of time prescribed or allowed ,by these rules or by

10

statute, service by mail shall be complete three days after

11

mailing if to an address within this state and seven days after

12

mailing if to an address outside this state, but in no event later

13

than the date on which the defendant signs a receipt for the

14

registered, certified or express mailing.

15

16

D(3)

ParticuIar defendants.

Service may be made upon

specified defendants as follows:

17

D(3) (a)

18

D(3){a){i) Generally.

19

3 Intended to underline and clarify same point as in notes 1 and 2.

20

Individuals.

Upon an individual defendant, by

Replacment

p ,

A- 6

1

in addition to, or in lieu of, publication in the county where the

2

action is commenced.

3

D(6) (d)

Mailing summons and complaint.

If service by

4

publication is ordered and defendant's post office address is

5

known or can with reasonable diligence be ascertained, the

6

plaintiff shall mail a copy of the summons and complaint to the

7

defendant by certified or registered mail, return receipt

8

requested, or by express mail, and by first-class mail.

9

address of any defendant is not known or cannot be ascertained

When the

10

upon diligent inquiry, a copy of the summons and complaint shall

11

be mailed to the defendant at defendant's last known address.

12

plaintiff does not know and cannot ascertain, upon diligent

13

inquiry, the present or last known address of the defendant,

14

mailing a copy of the summons and complaint is not required. 3

15

3 It is suggested that D(6) (d) be revised as follows:

16
17

D(6) (d)
Mailing summons and complaint.
If service by
publication is ordered and the defendant's ~

18

address is known or can with reasonable diligence be ascertained,

19
20
21
22
23
24
25
26

the plaintiff shall mail a copy of the summons and complaint to
the defendan

27
28
29

30

If

address of any
at be ascertained upon diligent
inquiry, a copy of the summons and complaint shall be mailed
1~.tIIIII~o the defendant at . .
defendant's last known address.
I f 1IIi~ plaintiff do,;s . not. kn?w.<.
and cannot ascertain upon diligent inquiry, t~~ _ _ or
last known address of the defendant, mailing
a copy of the
summons and complaint is not required

III

Replacment

p.

A-17

1

purchaser in good faith, shall not be affected thereby.
D(6)(g)

2

Defendant who cannot be served.

Within

the

3

meaning of this subsection, a defendant cannot be served with

4

summons by any method authorized in these rules or other rule or

5

statute

6
7

8

9
10

unable to complete service, or if the plaintiff knew that service
by such methods could not be accomplished. 4

E. By whom served; compensation.

11

A summons may be serve

12

by any competent person 18 years of age or older who is a resident

13

of the state where service is made or of this state and is not a

14

party to the action nor, except as provided in ORS 180.260, an

15

officer, director, or employee of, nor attorney for, any party,

16

corporate or otherwise.

17

deputy in this state who serves a summons shall be prescribed by

18

statute or rule.

19

reasonable fee may be paid for service. This compensation shall be

20

part of disbursements and shall be recovered as provided in ORCP

21

68.

22
23
24
25
26
27
28

4 The point made by Dave Paradis in his 8-30-96 fax seems clearly
correct. The subcommittee agreed that reference to D(4) (a) (i) had to be
added. However, ~but was unable to complete service" should apply only to
D(3) methods.
If that phrase were read to apply to D(4) (a) (i) service, it
could call into question whether getting all three mail~ngs returned to sender
as undeliverable really amounts to completion of service. At the cost of a
few additional words, any doubt on that score can be removed.

29

Compensation to a sheriff or a sheriff's

If any other person serves the summons, a

Replacement

p.

A-19

By

Fax

To:

Rudy Lachenmeier

Fm:

Maury Holland

Re:

Your Phone Call

Sept. 11, 1996

Sorry I could not return your call yesterday afternoon. I
have raised the same point that perplexes you two or three times
in the course of our telecons.
I believe the explanation for the apparent inconsistency is
as follows. The completion-on-date-of-signing-receipt provision
of D(3) (a) (i) is intended to apply only when mailing is used as
the primary method of service, in which event it is effective only
if, and therefore only when, defendant signs the receipt. D(2) (d),
by contrast, is intended to apply generically whenever mailing is
used as a secondary method or as part of some other primary
service method, such as to complete office or substituted service ..
The trouble with this explanation is that D(2) (b) and D(2) (c)
already contain their own completion date provisions for
substituted and office service, respectively. Note also that our
new fangled D(4) (a) (i) also has its specifically applicable
completion date provision. So I think your point is dead on,
unless there is still something I fail to grasp.
Since the logic of D(3) (a) (i) would seem to require that
service be deemed complete only when defendant signs the receipt,
and the logic of D(4) (a) (i) would likewise seem to require the
special provision that service is complete on the latest date on
which the (A), (B) and (C) mailing are made, my suggested solution
to the contradiction you've spotted would be simply to delete from
"For the purpose of . . . " on line 8, p. A-6 to "or express
mailing" on line 15, p. A-6. The obvious objection to such
deletion is that it would eliminate the traditional 3/7 day rule,
even as an alternative completion date. But I'm not sure there is
any valid objection to doing that.
I'll try to reach Dave Brewer, to alert him.to the problem
you raise, to see what he wants done. He might authorize me to
prepare another "replacement page," but at this point it will have
to be distributed at the Council meeting. Maybe Dave will decide
simply to ask Council members to pencil in a change at the
beginning of his report, although we had hoped to avoid having to
do that sort of thing, lest it invite an avalanche of suggested
changes.
When your materialsre 55 I and 52 arrive we'll make copies
for distribution at the Council meeting.
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August 30. 1996

DAVID S. PAJlj,ADIS
TODD B. MADDOX

TliiJ",l!lPHONE
(5&1)711·7123

TEI.ECOPIER
(Dolin 112-12'l~
IN RE.~Y REFER TO:

VIA FACSIMILE
Tog

Members of the Subcommittee on ORCP 7

Judge David Brewer, Chair [541-984-7437]
3ustice Robert Durham [503-986-5730)
Mr. Rudy Lachenmeler [503-281-9663]
Ms. Karsten Rasmussen [541-344-5059)
Mr. Maury Holland [541-346-1564]

Re:

Comments to latest version of ORCP 7

Dear Subcommittee Members:
The comment on page 5, six lines from the bottom, refers to
matt.ers "excluded" within t.he council's mandate under ORS 1. 735,
I think we mean "included",
Also the word "constitute" in the last line should state
"constitutes", since it is referring to "the view" four lines up,
I am not in favor of the modification to ORCP 7D(6) (gl on
page 19 6 because I believe it is totally unnecessary and only
creates an ambiguity in the Rules. It would seem to me that this
amendment gives rise to an argument that unless a defendant
actually receives one of the mailings specified in ORCP
7DC 4)( a)( i), the defendant has not been served, in which case a
plaintiff must attempt to serve :by publication or some other method
authorized by ORCP 70, I think the reason a reference to subsection D(4) has never been made in ORCP 7D(6)(g) is that there should
never be an instance in which one is unable to "complete service"
under ORCP 7D(4), because the premise of ORC!? 7D(4) is that the
defendant is served once the mailings are made, regardless of
whether the defendant actually receives the summons and complaint,

08/30/96

13:22

'a'503 772 7249

BROPHY MILLS

If] 003/003

If the amendment to ORCP 7])( 6) (9) stays in, the phrase "of
this Rule authorized for service upon such defendant" should be
deleted.

Very truly yours,
BROPHY, MILLS, SCHMOR
GERKING & BROPHY

W

David B. Paradis
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GAYLORD &: EYERMAN, P.C.
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WdliaDl A Gaylord
Unda K. Eyerman
TodtI A ilfaclle.y
lWcnE. _

T.lepbo ••: (503) 222-3526
F~", (503) $361B

September 13, 1996

TRANSMJ.TI'Bl) VIA FAX
The Honorable David V. Brewer
Lane County Circuit Court
Lane County Courthouse
125 E. 8th Street
Eugene, Oregon 97401
RE: Comments on ORCP 7 draft changes
Dear Judge Brewer:
In an effort to keep faith with my own request to members of th Council on Courts
Procedure, I am writing to give you my comments and question' advance of
tomorrow's meeting. I will list them below In page order:

1. Replacement p. A-6, lines 8-9: I cannot tell for sure hether the intent is
to require first-class mail as an adjunct to express mail only, or t each of the
preceding mail types as well. In other words, are the choices: • and D or B and D
or C and D," or are they "A or B or C-and-D"? If we intend the ormer example, the
ambiguity I am seeing (or imagining) might be solved by insertln "in any event" after
the word "and" in line 9.
2. A-7, lines 9 - 11: As I am reading It, the clause:

"...provided the defendant signs a receipt for the re
certified or express maiIing•..."

tered,

seems to nullify the effect I thought was intended in D(2)(d) that service by mail
would be effective even without a signed receipt, if done in aceor ance with the rule.
If the intent is to require a signed receipt as a condition precede tto effective service
by mail, why do we bother saying first class mail should be used? If that is not the
intent, what does this clause mean?
3. A-m, line 18 - 19: The phrase "or other event giving
which a motor vehicle may be involved" may not entirely solve th
footnote 9 of the draft. Is it our intent to have this section apply
of e.g., product liability or highway design liability where a motor
the mechanism of injury? If not, could there be a trap here for s

se to liability in
concern stated in
to cases arising out
vehicle aceidentis
e practitioner

SEP,'d3' 96!FRI) 14:51

1400 S,W, MONTGOMERY

P,003

TEL:503 228-3628
\

The Honorable David V. Brewer
September 13, 1996

Page 2

who thinks this does apply, and tries to make this type of service on inappropriate
defendant(s)? If this is a real concern, perhaps the solution is
change the "arising
out of" triggering language to instead focus on the nature of the efendant, e.g.:
In any action against a defendant whose alleged .
arises from its operation of a motor vehicle upon
roads, highways, or streets of this state...

4. A-H, line 23: The language "effect service" bothers e a little, perhaps
because I have never been very comfortable with the difference etween "effect" and
"affect." It just seems to me that a different word would work be ter, E.g.:
"accomplish," or "complete," or "effectuate."
5. A-12, lines I-51: Do we intend to require "A and Bane," or "A or B and
C'? Adding either "and" or "or" at the end of part A would eli . ate any ambiguity.
6. A-13, line 12: I think the reference should be to OR

69, not 68.

1. A-IS, line 20 to A-16, line 1: same issue as item 1 ab ve.
8. A-16, line 21: "might" is an awfully broad word. I am afraid some plaintiff
will be forced to litigate the whole universe of bear possibilities
der this language.
Is there a way to attach some "reasonableness" standard to this? erhaps the phrase
"might reasonably resuI!"?
9. A-19, line 11: Similar concern to the last item above. How often will a

plaintiff actually know that service cannot be accomplished by a ethod that has not
been tried, until they actually try it? Could "knew" be moderated to "had a
reasonable belief"?
Feel free to tell me I missed the point as to any or all of these co
tomorrow.
Very truly yours,
GAYLORD &. EYERMAN, P.C.

~~
William A. Gaylord
WAG:jki

ents, See you

09/12/96

15:42
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To:

Sept. 13, 1996

Fax

Judge Dave Brewer
Justice Skip Durham
Mr. Rudy Lachenmeier
Mr. Dave Paradis
Mr. Karsten Rasmussen

U·fk

Fm:

Maury Holland 1l

Re:

One Final "New Rep1acment p. A-6

It's obviously too late at this point for responses from any
of you, but Dave wanted you to have this by way of advanced
information. The enclosed "New Replacement p. A-6" will be
distributed at the beginning of Dave's report on behalf of the
subcommittee at the Saturday Council meeting. It is intended to
deal with a purely drafting problem spotted by Rudy. Thatproblem
is the seeming inconsistency between the second sentence of
D(2) (d), which provides for two alternative completion dates
(i.e., either when the defendant signs the receipt or either three
or seven days after mailing) with the different completion dates
provided in D(4) (a) (i) as proposed to be amended, in D(3) (a) (i) as
proposed to be amended, in D(2) (b) regarding substituted service,
and in D(2) (c) regarding office service. From now until the
Council meeting, I promise to maintain radio and fax silence.
P.S. to Dave Brewer: You were correct that 7 D(3) (b) (ii), (6) (a)
and (6) (d) have no completion date provisions for the mail service
methods they authorize. So the final sentence of D(2) (d) cannot
simply be deleted. Also, as you suggested, I moved the phrase
"Except as otherwise expressly provided" phrase to the beginning
of the sentence for better readability.
P.P.S: I've installed a word processor in my car in case we gin
up some further replacement pages as we approach the Bar Center.
Also, a special fax transmitter to give advance notice to all
subcommittee members. My only regret is that Bill Gaylord has not
authorized us to use the Council's helicopter, so we cannot make
the dramatic landing on the Bar Center heliport as we'd hoped.

prescribed or allowed by these rule
~

office

service shall be complete upon such mailing.

3

D(2) (d)

Service by mail.

1.\
[)

made by mailing a true copy
the complaint to the defendant

1 by certified or registered mail, return receipt request

8'

Except

i otherwise expressily provided,

~~or

as

the purpose of computing

10 any period of time prescribed or allowed by these rules
II

service by mail shall be complete three days
"address

11.

13 state and seven days
\~

(5
\10

11
\~

D(3) Particular defendants.

Service may be made upon

specified defendants as follows:

l~

D(3) (a)

ao

D(3){a){i) Generally.

~ndividuals.

Upon an individual defendant, by

New Replacment p.

A-6

By

September 14, 1996

Fax

To:

Judge Dave Brewer

Fm:

Maury

Re:

Another Proposed Replacement Page

Holland~

Attached is a new replacement page: "Replacement p. A-6." It
is intended to deal with only one technical problem, perceived by
Rudy and me, that the sentence beginning on line 8, "For the
purpose of . . . " and ending on line 15, "or express mailing[,l"
appears to be inconsistent with the final sentence of D(3) (a) (i)
on A-7, with the final sentence of D(2) (b) on pp. A-4 - A-5, with
the final sentence of D(2) (c) on p. A-5 - A-6, and with the
second-to-last sentence of D(4) (a) (i) on p. A-12.
One suggestion, embodied in the attached new Replacement p.
A-6, is nothing more elegant or sophisticated than inserting,
after "service by mail" line 10, p. A-6, the old standby, "except
as otherwise expressly provided." Thinking as I write, however,
two objections occur to me about that solution. 1. The identical
phrase appears in the preceding sentence, which creates an
impression of terribly inelegant drafting; 2. I'm hard pressed to
find any provision to which the completion date in D(2) (d) would
apply.
In other words, the general applies nowhere, and
exceptions everywhere.
I'll double check this more thoroughly.
If it does check out, the better solution might be simply to
delete the entire last sentence of D(2) (d), even though that would
mean jettisoning the apparently much beloved 3/7 rule. But if the
3/7 day rule now would have no application, why maintain the
pretence that it does?
So I've attached two alternative new Replacement p. A-6, and
will bring sets of each. As we ride up Saturday morning, the
three of us can talk about this, unless you've already decided
which of the alternatives to distribute, if either
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SUMMONS
RULE 7

* * * * *
B.
Issuance.
Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original
summonses as either may elect and deliver such summonses to a
person authorized to serve summons under section E of this rule.
A summons is issued wh.en subscribe.
lainti.ff or. a ....r~. siEl.ent
atterney of this state ~

d_b.

1IIi.

.

C(l) Contents. The summons shall contain:

* * * * *
C (1) (c)

Subscription;

post

office

address.

A

sUbscr.n. _
. ey .of this
state _.·".".JI!I~.,
.". . ' . ' '.. " .... . .'. . , W1. th the
addition of the post office address at which papers in the action
may be served by mail.

* * * * *
D Manner

of

service.

* * * * *
D (2 )

Service methods

* * * * *
D(2) (b)
Substituted service.
Substituted service may be
made by delivering a true copy of the summons and III complaint at
the dwelling house or usual place of abode of the person to be
served, to any person over 14 years of age residing in the
dwelling house or usual place of abode of the person to be served.
Where substituted service is used, the plaintiff, as soon as
reasonably possible, shall cause to be maile
~ a true copy of the summons and
complaint to the
defendant at defendant's dwelling house or usual place of abode,
together with a statement of the date, time, and place at which
SU.b.~tit.uted ~ervice was. made.
For the purpose of computi~
iiitOd . of t.Lme p r e sc r Lbed or allowed by these rules W" '. 111
.~ substituted service shall be complete upon such mailing.
D (2) (c)
maintains an
may be made
complaint at
person who is

Office service.
If the person to be served
office for the conduct of business, office service
by leaving a true copy of the summons and. . . .~
such office during normal working hours with the
apparently in charge. Where office service is used,

the p ~ ~ o o n as:r;ea13onably possible, shall cause to.be
maile...
. . "'~!IlIII a true copy of the summons andrlh"f!ll
complaint to the defendant at the defendant's dwelling house or
usual place of abode or defendant's place of business or such
other place under the circumstances that is most reasonably
calculated to apprise the defendant of the existence and pendency
of the action, together with a statement of the date, time, and
place at which office service was made.
For the purpose of
.~.~~riod ?f time p~escribed or allowed by these rules
(.. ..,
. . . . : o f f i.c e serv~ce shall be complete upon such
mailing.
mail.

~",rvice by mail

e made by mailing a true copy
of the com laint to the defendant
certified

r the purpose of comput~
time prescribed or allowed by these rules .~.
r~~ servi~mail shall be complete three days after ~
mailing if ~ . ~ address to \lbiob it iomailce is within this
state and seven days after mailing if ~
ess to "'biob
it io mailce io outside this state

J2.!"riod of

D (3)
Particular defendants.
specified defendants as follows:

D(3) (a)

Service may be made upon

:Individuals.

D(3) (a) (i) Generally.
Upon an individual defendant, by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or ~ agent

* * * * *

\ - S:'1\

50'3 - "5 '5

1- $b3 -

D(4)
D(4)
highways,

Particular actions
(a)

and

').. 0

S _ \?.l""l.

J

H). ("

involving motor vehicles.

Actions arising out of
streets; service by mail.

use

of

roads,

.D~4) (a) (i.).~(~_.an
.acti'in arisin... ou~ o.f. any. acci?ent,
coL'l i.s Lon , <ll>r_:I!l~llablllty r.n whLch a
ffi?tor vehcile w~~y be involved ~hile being operated upon the roads,
h i.qhways , aH4 _ streets of t.h i s state, any aefenaanl: \d,o oJ1leratea

such motor vehiele, or caused sHeh motor vahiola to be operated on

l:he defenaanl:' e behalf who cannot be een'ea \lith eu_one b:r an:y
method specified in GubseetioB B(A) of this r~le; may be served
\.Tith SUfAFflons by lea?;,riB:g aae espy of tao SUI'Altl:OBO aBEl eemplaiBt ;lith
a foe of $12.§Q !;lith the DOl?artmont of r;pranoportatien or at any

office l:he aeJ1lartment aUl:hori~ee l:o acceJ1lt sUll1ffions or by mailin~
SUGh SUIllH\ons ana GOIRJ1l1ainl: \lil:h a fee of $l<l.§Q l:o l:he geJ1larl:lRenl:
of ':Pranoportation By rO§fiotereEl or Gertrifies mail, ratura reaeipt
requestea.
~he J1l1aintiff shall cause to be mailea b:r re~isl:erea
or oertifiea lRail, return reGeiJ1lt requesl:ea, a l:rue OOJ1l~' of l:he
OUffiffions ana oomJ1l1ainl: l:o l:he aefenaanl: at the aaaress ~iven by l:he
aefenaanl: al: l:he l:ime of l:he aociaenl: or Gollision thal: is the
subjeGl: of l:he action, ana al: l:he moet reGenl: aaaress as ShO\ffi
byl:he geJ1lartmenl: of ~ransJ1lorl:al:ion's ariel£' reooras, ana at a~'
ol:her aaareos of l:he aefenaanl: ]ffiO,ffi l:o the J1l1aintiff, which mi~l:
result in aetyal Botiee to the defendant.
For purposes of
computin§J
an:r
poria€!
of
time
J?lroooribod
or
allo\:eEi
1sry tl:lese rules;
.
.

'11
.,

D(4} (a) (ii)
';Pee fee ef $12.50 paid by tee p1aiatiff to tho
Departmeat ef ';Praasportatioa to obtaia address iaformatioa
eoneerniag' a defeadaat ia order to ma]w serviee pursuaat to
subparag'rape (i) of teis parag'rape seall be taJEed as part of tee
eosts ia plaiatiff prevails in tee aetioa.
';Pee Departmeat of
'±'ransportatien seall lwep a reeord of all suee summoases ,Jeiee

D(4) (b)
Notification of change of address. Every
motorist or user of the roads, highways aa€l, :ts:t\:l streets of this
state who, while operating a motor vehicle upon the roads,
highways, or streets of this state, is involved in any accident,
co 11 is ion, or l'Y._~''t!t'\.1l,g_itl:.1r~ll;l
iabi 1 i ty , sha 11
forthwith notify the Department of Transportation of any change of
such defendant's addre
within three years after such
accident ~J collision
D (4) (e)
Ilefault. ~lo default seall 130 entered ag'aiast aEy
defeadant served under teis subseetiea unless tee plaiatiff
suhmits an affidavit semJiag' ,
teat summoas '"as served as provided ia
D ( 4) (e) (i)
subparag'rape D(4) (a) (i) of teis rule and all mailing's to defeadaat
required by subparag'rape D(4) (a) (i) of teis rule eave been made;
&Ed
D(4) (e) (ii) eiteer, if tee ideatity of defeadaat's insuraaee
earrier is ]mowa to tee plaiatiff er eould be determiaed from aay
reeords of tee Departmeat of ';Pransportation aeeessible to
plaiatiff, teat tee plaiatiff Bot less teaa 14 days prior to the
applieatioa for default eausod a eopy of tee summons aad eemplaiat
to be mailed to suee iasuraaee earrier by reg'isterod or eertified
mail, return reeeipt requested, or teat tee defondaat's iasuraaee
earrier is ua]mmm; aad
D(4) (e) (iii) teat serviee of summens eould not be Bad by any

methae opaeifiae in ouboaetian

D(~)

sf thio rule.

* * * * *
D (6)

Court order for

service;

service by publication.

D ( 6) (a)
Court order for service by other method.
On
motion upon a showing by affidavit that service cannot be made by
any method otherwise specified in these rules or other rule or
statute, the court, at its discretion, may order service by any
method or combination of methods which under the circumstances is
most reasonably calculated to apprise the defendant of the
existence and pendency of the action, including but not limited
to:
publication of summons; mailing without publication to a
specified post office address of defendant.,--r-e-t'

r posting at specified
locations. If service is ordered by any manner other than
publication, the court may order a time for response.

* * * * *
D ( 6) (c) Where published.
An order for publ ication shall
direct publication to be made in a newspaper of general
circulation in the county where the action is commenced or, if
there is no such newspaper, then in a newspaper to be designated
as most likely to give notice to the person to be served.
Such
ublication shall be four tim
in successive calender weeks.

D(6) (d)

Mailing summons and complaint.

If oervioe by

mailed
0
the defendant at III
defendant's last known address. If
plaintiff does not knowL
and cannot ascertain upon diligent inquiry,
the Fesent
er- . . last known addresslJll!! of the
defondant, mailing
a copy of the summons and l1li complaint is
not required.

* * * * *

D(7) :gefendan6 wile eanne6 lie Ber·Ted.
A defenElant oannot
be sorveEl ,dEl. fiHffilH\OnS by any methoEl spesifieEl in slXbsestion- 7
D(3) of this rlXle if the plaintiff attempteEl servise of SlXffiffions by
all of tho mothods spesified in slXbsostion 7 D (3) and ,,'as lXnable
to somplete servise, or if U,e plaintiff ]mffil El.at servise by slXsh
methoEls sOlXlEl not be assomplisheEl.

* * * * *
F.

Return;

proof of

service.

F (1)
Return of summons.
The summons shall be promptly
returned to the clerk with whom the complaint is filed with proof
of service or mailing, or that the defendant cannot be found. The
summons may be returned b~~'1.111mail.

*

*

*

*

*

G.
Disregard of error;
actual notice.
Failure to
comply with provisions of this rule relating to the form of
summons, issuance of summons, ana. the person who may serve
summons shall not affect the validity of service of summons or the
existence of jurisdiction over the person if the court determines
that the defendant received actual notice of the substance and
pendency of the action.
The court may allow amendment to a
summons, or affidavit or certificate of service of summonST' ana
~~lIIshall disregard any error in the content of or-servise
~ summons that does not materially prejudice the substantive

* * * * *

ALLOWANCE AND TAXATION OF
ATTORNEY FEES AND COSTS AND
DISBURSEMENTS
RULE

A.

Definitions.

68

As used in this rule:

* * * * *
A (2)
Costs and disbursements.
"Costs and disbursements"
are reasonable and necessary expenses incurred in the prosecution
or defense of an action other than for legal services, and include
the fees of officers and witnesses; the expense of publication of
summo
s or notices and the osta e where the same are served b
mail;
the compensation of referees; the expense of copying of
any public record, book, or document admitted into evidence at
trial; recordation of any document where recordation is required
to give notice of the creation, modification or termination of an
interest in real property; a reasonable sum paid a person for
executing any bond, recognizance, undertaking, stipulation, or
other obligation therein; and any other expense specifically
allowed by agreement, by these rules, or by other rule or statute.
The expense of taking depositions shall not be allowed, even
though the depositions are used at trial, except as otherwise
provided by rule or statute.

* * * * *
and

C.
Award of and entry of
costs and disbursements.

judgment for attorney fees

* * * * *
C (4)
Procedure for seeking attorney fees or costs and
disbursements. The procedure for seeking attorney fees or costs

and disbursements shall be as follows:

* * * * *
C(4) (c)

Hearing on objections

* * * * *

- 8-

{Note: The Council is considering alternative versions of
amendments to QRCP 68 C(4) (c) (ii) for promulgation at its
Dec. 14, 1996 meeting, shown below as Alternative A and
Alternative B.}

Alternative

A

C(4) (c) (ii)
The court shall deny or award in whole or in
part the amounts sought as attorney fees or costs and
disbursements.

Alternative

B

C(4) (c) (ii)
The court shall deny or award
part the amounts sought as attorney fees
disbursements. No findin s of fact or conclusions
necessa

* * * * *

whole or in
costs and
law shall be

DEFAULT

ORDERS

AND

RULE

A.

JUDGMENTS

69

Entry of Order of Default.

_1.III'Ifl'lh~. When a party against whom a judgment for
affirmative relief is sought has been served with summons pursuant
to Rule 7 or is otherwise subject to the jurisdiction of the court
and has failed to plead or otherwise defend as provided in these
rules, the party seeking affirmative relief may apply for an order
of default.
If the party against whom an order of default is
sought has filed an appearance in the action, or has provided
written notice of intent to file an appearance to the party
seeking an order of default, then the party against whom an order
of default is sought shall be served with written notice of the
application for an order of default at least 10 days, unless
shortened by the court, prior to entry of the order of default.
These facts, along with the fact that the party against whom the
order of default is sought has failed to plead or otherwise defend
as provided in these rules, shall be made to appear by affidavit
or otherwise, and upon such showing, the clerk or the court shall
enter the order of default.

* * * * *

BY FAX
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H
September 23, 1996

TO:

Judge Dave Brewer
Justice Skip Durham
Mr. Rudy Lache~meier ,-;::;,,') ""':;.''-'-!/) 77;;J--7:J'It?
Mr. Dave Paradls
l71/(/'
I
Mr. Karsten Rasmussen

FROM:

Maury Holland

Please proof these proposed amendments to Rules 7, 68, and
69 before we send them to JUdicial Publications.

If you spot

anything wrong, kindly phone (541)-346-3834 or fax me at (541)
346-1564 A SAP.

Thanks,

Maury

SUMMONS

1
2
3
4
5
6
7
8
9
10

11
12
13

14
15
16
17

18

RULE 7

* * * * *
B.
Issuance.
Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original
summonses as either may elect and deliver such summonses to a
person authorized to serve summons under section E of this rule.
A summo~s is ~ssued wh,en ..s~bscr.~!?~~SL£J;'7.1~jf~~ff,pr,~~
.
attsrRel of talos state ~ ~ .

ifA\].

C {1} Contents. The summons shall contain:

* * * * *
C ( 1) (c)
Subscription;
post
office
address.
A
sUbscrij2tipr,0i,\,J;'the, ila~ntifforb:l{;a "r"ssirilenE aEEsr:ael' .sf Eais
SEaEe 1.1I1l1l1W!---':
• •~ ~ 1 _ w i.t.h the
addition of the post office address at which papers in the action
may be served by mail.

19
20

* * * * *

21

D Manner of

22

* * * * *

23

D (2)

24

* * * * *

service.

Service methods

37

D(2) (b)
Substituted service.
Substituted service may be
made by delivering a true copy of the summons and ~ complaint at
the dwelling house or usual place of abode of the person to be
served, to any person over 14 years of age residing in the
dwelling house or usual place of abode of the person to be served.
Where substituted service is used, the plaintiff
as soon as
reasonably possible, shall cause to be maile
_
a true copy of the summons and
complaint to the
defendant at defendant's dwelling house or usual place of abode,
together with a statement of the date, time, and place at which
suob
...s.t.it..uted service was made.
For the purpose of computir=~.=::.
J?~~riod of time prescribed or allowed by these rules ~
~'~~I substituted service shall be complete upon such mailing.

38
39

D (2) (c)
Office service.
If the person to be served
maintains an office for the conduct of business, office service

25
26
27
28
29
30
31
32
33
34
35
36

1

1
2
3

4
5
6

7
8
9
10
11
12
13
14

may be made by leaving a true copy of the summons and • •
complaint at such office during normal working hours with the
person who is apparently in charge. Where office service is used,
the plaintiff, .. as. soon as reasonably possible,. shall cause to be
m a i l e ~ 1a true copy of the summons andl!ll
complaint to the defendant at the defendant's dwelling house or
usual place of abode or defendant's place of business or such
other place under the circumstances that is most reasonably
calculated to apprise the defendant of the existence and pendency
of the action, together with a statement of the date, time, and
place at which office service was made.
For the purpose of
£2~uting:::::r~riod of time prescribed or allowed by these rules
1I!l!J".~ office service shall be complete upon such
mailing.

15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31

32
33
34
35

36
37
38
39
40

Particular defendants.
D (3)
specified defendants as follows:

D(3) (a )

Service may be made upon

J:ndividuals.

D(3) (a ) (il Generally.
Upon an individual defendant, by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or a& agent

41
42
43

44
45
46

47

2

1

2

* * * * *

3

4
5

D (4)

Particular actions

D(4) (a)

Actions arising out of
streets; service by mail.

use

of

roads,

6

highways,

7
8
9

D (4) (a) (i)
In a . action
a r i s i . out of any accident,
@i,%''BP&''W:W' iitERF>B'li:i;L ,,"_ ",'
',fu'iiP"·, ' , ' " "B
collision, oq'Sl!ItI.~!i['i\~ElI8ll1vt:!l,_t2Z''1.~liabilityin which a
motor vehcile .may be involved while being operated upon the roads,
highways, awjl.1I. streets of this state, aRy ElefeRElant ,me eperateEl
sHeh meteE vehiele; eE eaHsea sHeh meter vehiele te be epeEatea en
the Elefenaant's behalf \,~e eanRet be seEveEl with SHffiffiens by any
methea speeifieEl in sHbseetien D(§) ef this EHle; may be seEvea
with summeRS by leaviRg eRe eepy ef the summeRS ana eemplaint with
a fee ef $12.80 with the DepartmeRt ef TraRspeEtatieR eE at any
effise the aepartmeRt aHtherises te aeeept SHffiffieRS er by mailing
sHeh SHffiffiens anEl eemplaiRt with a fee ef $12.80 te the Department
ef Transpertatien by registered er eeEtifiea mail; retHEn Eeseipt
EequesteEl.
The plaiRtiff shall eaHse te be mailed by registered
eE eertifiea mail, retHrn reeeipt requestea; a trHe eep)' ef the
summons ana eemplaint te the aefeRdant at the aaaress given by the
aefenaaRt at the time ef the aeeident er eellisien that is the
sHbjeet ef the aetieR; aRd at the mest resent aaElress as shewn
bythe Department ef TranspertatieR' s drier Eeeeras; aRa at any
ether aaaress ef the aefeRaaRt lme'dn te the plaiRtiff; \ihieh might
resHlt in aet<lal Retiee te tae aefenaant.
FOE p<lrpeses of
eemp<lting aRy peri eEl ef time pEeseribea eE all8\18a bj' these rHles;

10
11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

and

involving motor vehicles.

~iR:

"".oiltji

31
32
33
34
35
36
37
38
39
40
41
42
43

44

3

','","",

1
2
3
4
5
6
7
8
9
10

11
12
13
14

15
16
17
18
19
20
21
22

23
24

D(4) (a) (ii) The fee of $ld.eQ paid by the plaiBtiff to tho
DOI?artmoBt of ':PraE:8f)ortation to olatain aElElrooD iBforHl:ation
eOBeerBiBg a defeBdaBt iB order to mal.e serviee pHrsHaBt to
sHbparagraph (i) of this paragraph shall be taJEed as part of the
eosts iB plaiBtiff prevails iB the aetioB.
Tho gepartmoBt . of

.

25
26
27

28
29
30
31

32
33
34

35
36
37

38
39
40

D(4)(b)
Notification of change of address. Every
motorist or user of the roads, highways aR& . . streets of this
state who, while operating a motor vehicle upon the roads,
highways, or s t ~ ~ ~ . ~ ~ ~ din any accident,
collision, or!l.llieB'li!_~liabili
ty, shall
forthwith notify the Department of Transportation of any change of
such defendant's addres
within three years after such
accident ~ collision

43

9(4) (e)
gefault; No defaHlt shall be eBtered agaiBst aBy
dofeBdaBt sorved HBder this sHbseetioB HBless the plaiBtiff
sHbmits aB affido;vit shmJiBg,

44
45
46

9(4) (0) (i)
that SHIl\Il\OBS "as served as provided iB
sHbparagraph 9(4) (a) (i) of this rHle aBd all mai1iBgs to defeBdaBt
re~ired by sHbparagraph 9(4) (al (i) of this rHlo hWve beeB made,

41

42

4

1

aB€l-

2
3

9

9(4) (0) (ii) either; if Bhe idenBitj' ef defendanB's inmlranoe
oarrier is 1l:noHn BO the plainBiff or o01ilEi he deBermined from anj'
reoords of the geparBmenB of 'l?ransporBaBion aooessihle BO
plaiRBiff, BhaB Bhe plaintiff Rot less BhaR 14 daj's prisr BO Bhe
applioatioR for defa1ilB oa1ised a OOPj' of Bhe S1iffilRons and oomplainB
BO he mailed BO s1ioh iRS1iraROe oarrier hy re§,isBered or oerBified
mail, return reeeipt reqHosted, or that the defendant's inouranee
carrier is l:l:nlmor.Rl ; and

10
11

9(4) (0) (iii) Bhat servioe of S1ilRlRons o01ild neB he had hj' aJaj'
meBhod speoified in s1il3seoBioR 9(~) of Bhis r1ile.

4

5
6
7
8

12

* * * * *

13

D (6)

14
15
16
17
18
19
20
21

22

Court order for service;

service by publication.

D ( 6) (a)
Court order for service by other method.
On
motion upon a showing by affidavit that service cannot be made by
any method otherwise specified in these rules or other rule or
statute, the court, at its discretion, may order service by any
method or combination of methods which under the circumstances is
most reasonably calculated to apprise the defendant of the
existence and pendency of the action, including but not limited
to:
publication of summons; mailing without publication to a
specified post office address of d
ndant,.,---;l;~'"

23
24

25
26
27
28

29
30
31

32

33
34
35
36
37

r posting at specified
locations. If service is ordered by any manner other than
publication, the court may order a time for response.

* * * * *
D (6) (c) Where published.
An order for publication shall
direct publication to be made in a newspaper of general
circulation in the county where the action is commenced or, if
there is no such newspaper, then in a newspaper to be designated
as most likely to give notice to the person to be served.
Such
ublication shall be four times in successi e calender weeks.

38

39
40
41
42

43

D(6) (d) Mailing summons and complaint.
5

If servioe hj'

1
2

3
4
5
6
7
8
9
10

11

12
13
14
15

16
17
18
19
20
21
22

complaint shall be
mailed
0
the defendant at II1II
defendant's last known address. If
plaintiff does not knowL
and cannot ascertain upon diligent inquiry,
the ~eseat
er • • last known adc'lress!ll sf tae
eefeaeaat, mailing
a copy of the summons and ~ complaint is
not required.
* * * * *

23

24
25

26
27

28
29
30

31
32

33
34
35
36
37
38

D(7)
;eeiieBa.aB'- wae GaBBS'- Iae lleE'vea..
,'l. eefeaeaat ealnBet
lae servee wita stiHlll\sas la:y aay Illethse speeifiee ia stilaseetisa 7
D(~) sf this rtile if tae plaiatiff attelllptee serviee sfs<illllllsas lay
all sf tae Illetases speeifiee ia s\:llaseetisa 7 D (~) aae 'das tiaalale
ts eSlllplete serviee, sr if tae plaintiff l~aew taat serviee la:y Stiea
Illethses estile Bet lae aeeslllplisaee.

39

* * * * *

40

F.

41

42

Return;

proof of

service.

F (1)
Return of summons.
The summons shall be promptly
returned to the clerk with whom the complaint is filed with proof
6

1
2
3

4

5
6
7
8
9
10
11

12
13
14

of service or mailing, or that the defendant cannot be found.
summons may be returned ~ m a i l .

*

*

*

*

*

G.
Disregard of error;
actual notice.
Failure to
comply with provisions of this rule relating to the form of
summons, issuance of summons, ~ . tHe !lerSSB who may serve
summons shall not affect the validity of service of summons or the
existence of jurisdiction over the person if the court determines
that the defendant received actual notice of the substance and
pendency of the action.
The court may allow amendment to a
summons,or affidavit or certificate' of service of summonST. ~
~shall disregard any error in the content of sr-serviee
~ summons that does not materially prejudice the substantive
hts of the art a ainst whom summon
'ssued.

15

16
17

18

19

The

* * * * *

7

\V,

ALLOWANCE AND TAXATION OF
ATTORNEY FEES AND COSTS AND
DISBURSEMENTS

1

2
3

RULE

4
5

A.

6

* * * * *

7

8
9
10
11
12
13

Definitions.

68

As used in this rule:

A(2)
Costs and disbursements.
"Costs and disbursements"
are reasonable and necessary expenses incurred in the prosecution
or defense of an action other than for legal services, and include
the fees of officers and witnesses; the expense of publication of
summons
0
nd th
osta
where the same are served b
mail;

14

15
16
17
18

19
20
21

22
23
24
25

he compensation of referees; the expense of copying of
any public record, book, or document admitted into evidence at
trial; recordation of any document where recordation is required
to give notice of the creation, modification or termination of an
interest in real property; a reasonable sum paid a person for
executing any bond, recognizance, undertaking, stipulation, or
other obligation therein; and any other expense specifically
allowed by agreement, by these rules, or by other rule or statute.
The expense of taking depositions shall not be allowed, even
though the depositions are used at trial, except as otherwise
provided by rule or statute.
8

* * * * *

1
2
3

4

and

C.
Award of and entry of
costs and disbursements.

judgment for attorney fees

* * * * *

6

C (4)
Procedure for seeking attorney fees or costs and
disbursements. The procedure for seeking attorney fees or costs

7

and disbursements shall be as follows:

5

8

* * * * *

9

C(4)

10
11

12

13
14
15
16

17
18
19

Hearing on objections

(c)

* * * * *

{Note: The Council is considering alternative versions of
amendments to ORCP 68 C(4) (c) (ii) for promulgation at its
Dec. 14, 1996 meeting, shown below as Alternative A and
Alternative B.}

Alternative

A

C(4) (c) (ii)
The court shall deny or award in whole or in
part the amounts sought as attorney fees or costs and
disbursements.

20
21
22

23
24

25
26
27

Alternative

B

28
29
30
31

C(4) (c) (ii)
The court shall deny or award
part the amounts sought as attorney fees
disbursements. No findin s of fact or conclusions
necessa

32
33
34

9

whole or in
costs and
law shall be

1

2
3
4
5
6

7

* * * * *
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DEFAULT

8

11
12

13
14
15
16
17
18

19
20
21

22
23
24
25
26

AND

RULE

9

10

ORDERS

A.

JUDGMENTS

69

Entry of Order of Default.

. ~ When a party against whom a judgment for
affirmative relief is sought has been served with summons pursuant
to Rule 7 or is otherwise subject to the jurisdiction of the court
and has failed to plead or otherwise defend as provided in these
rules, the party seeking affirmative relief may apply for an order
of default.
If the party against whom an order of default is
sought has filed an appearance in the action, or has provided
written notice of intent to file an appearance to the party
seeking an order of default, then the party against whom an order
of default is sought shall be served with written notice of the
application for an order of default at least 10 days, unless
shortened by the court, prior to entry of the order of default.
These facts, along with the fact that the party against whom the
order of default is sought has failed to plead or otherwise defend
as provided in these rules, shall be made to appear by affidavit
or otherwise, and upon such showing, the clerk or the court shall
10

1
2
3
4
5
6
7

enter the order of default.

8
9
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11
12
13
14
15
16
17
18
19
20
21

22

* * * * *

11

DISTRICT COURT OF THE STATE OF OREGON
for MULTNOMAH COUNTY

Michael Marcus. Judge
1021 SW FOURTH AVENUE, PORTLAND OR 97201
Department Number 12; (503) 248-3250; fax: (503) 248-3138; home fax: (503) 796-1234

Prof. Maurice Holland
Executive Director
Council on Court Procedures
University of Oregon
School of Law Room 331
1101 Kincaid Street
Eugene OR 97403

December 13, 1996

Dear Prof. Holland:
Re notes on 7D(2)(I), your note reintroduces an ambiguity we went through much
difficulty to remove in the text - whether "express mail" is sufficient without first class mail. (If
your response relies on some arcane rule concerning the use of commas, the purpose of staff
comments would be undermined.) Here's what I suggest:
Former paragraph D(2)( d) is divided into subparagraphs D(2)( d)(1) and
(ii). The former changes the method of effecting service by mail by
requiring that, except as otherwise permitted, the summons and complaint
be mailed to the defendant both by first class mail and by one following:
certified mail (return receipt requested), registered mail (return receipt
requested), or express mail.
Likewise your comment on page 5 for 7D(6)(a).
BTW - I believe we should delete comments which do not elucidate the text, and that
these are examples. What might be helpful, however, is to indicate that the Council's motive was
to recognize that the combination of "mere" first class mail and an elevated form of mail best
served the interests of maximizing the likelihood of actual notice, conveying the importance of
the communication, and proving compliance. On the other hand, I'm not completely certain that
the Council shares my understanding of the role of ceremony in service cases. My understanding
is that mere first class mail is most likely to make it to the defendant's hands, while express,
registered or certified mail enhances the opportunity that the defendant will have an opportunity
to receive actual notice (while decreasing the likelihood of actual receipt), while accomplishing
enhanced reliability of the fact of sending and of delivering (if the defendant signs) and
increasing the likelihood that the defendant will understand that something significant is going
on - there's been this person in uniform by with a special envelope, you see.
- MM

