January 31, 1998

To: OSE Procedure & Practice Committee (via Karsten Hans
Rasmussen)

Fra:  Maury Hollandlb% 3

Re: The Need to Clarif regon's "Sanskrit" Statute, QRS 12.220

Most U.S. jurisdictions have a so-called "savings statute," a
few do not, and one could debate whether having such a statute
represents good policy.2 Oregon has, in fact, long had a savings
statute, currently codified as ORS 12.220 (copy attached), but if
there were a Nobel Prize for lousy statutory drafting, it would be
a strong entry. Read literally, it provides that if one timely
commences an action and loses, either at trial or on appeal, one
"may commence a new action upon such cause of action within one
vear after the dismissal or reversal on appeal; however, all
defenses that would have been availlable against the action, if
brought within the time limited for the bringing of the action,
shall be available against the new action when brought under this
section."

While rather awkwardly providing that the subsequent action
relates back to the first for purposes of limitations, the fatal
flaw in ORS 12.220 is its failure to make clear that its relation-

lalthough I am Executive Director of the Council on Court Procedures, I
should say that this proposal is not submitted in that capacity or on behalf
of the Council, which bears no responsibility for it and has in no way
endorsed it. I've merely copied Council members on this for whatever interest
it might have.

2Regarding savings statutes generally, see 51 Au. Jur. 2d §§ 301-318, 54
C.Jd.8. §8% 240-251, 6 A.L.R.3d 1043, 79 A.L.R.24 1333, 79 A.L.R.2d 1280, and
54 A.L.R.2d4 1229. While T have not made a count of all other states, my
impression is that a considerable majority of them do have savings statutes of
one kind or another. Federal law provides at least the following example of a
savings statute:

28 U.S.C. § 1367{(d). The period of limitations for any claim assert-
ed under subsection (a), and for any other claim in the same action
that is voluntarily dismissed at the same time as or after the dis-
missal of the claim under subsection {(a), shall be tolled while the
claim is pending and for a period of 30 days after it is dismiszsed
unless State law provides for a longer tolling period. {Although not
as clear as it might be, this provision ig intended to protect against
so-called pendent or supplemental state law claims becoming time-
barred while pending in a U.8. district court.}



back provision comes inte play only when the first action is
dismissed on some procedural ground, not going to the merits.
Wwithout this limitation being expressly stated, the provision
makes no sense because, in addition tofall defenses that would
have been available against the [original] action," the subseguent
action would presumably be subject to the additional defense of
claim preclusion. As presently worded, anyone reading 12.220
might pardonably wonder why any statute would authorize people to
sue, lose, and then sue again on the same cause of action when the
only result could be dismissal on basis of claim preclusion merely
because the second action would not be time-barred. If a lawyer
took 12.220 literally, and reinstituted an action on a claim
precluded by any sort of previous merits dismissal merely because
the action would not be time-barred, he or she would likely be
looking at sanctions.

My suggestion is that your Committee consider drafting new
statutory language either replacing 12.220 or performing drastic
surgery on it, for sponsorship by the 0SB in the 1999 legislative
session if it gets the regquired approvals up the line to the BOG.
The new or amended savings statute should, at a minimum, contain
the following three elements: 1. the defendant(s) must receive
actual notice of the action within the time prescribed by ORS .



12.020(2)3 for service of summons;4 2. the original action must be
dismissed, either by the trial or appellate court, on some
procedural ground not implicating the merits,5 and; 3. a new

3v12,020. When action deemad begun. {1} Except as provided in
subsection (2) of this section, for the purpose of determining whether an
action has been commenced within the time limited, an action shalil be deemed
commenced as to each defendant, when the complaint is filed, and the summons
gserved on the defendant, or on a codefendant who is a joint contractor, or
ctherwige united in interest with the defendant.

(2) If the first publication of summons or cther service of summons in
an action occurs before the expiration of 60 days after the date on which the
complaint in the action was filed, the action against each person of whom the
court by such service has acquired jurisdiction shall be deemed to have been
commenced upen the date on which the complaint in the action was filed.®

One would not want the new or amended provision to gtate that the first
action must have been “begun® or “commenced" as provided in ORS 12.020,
because that statute requires that summons be served within 60 days of filing
of the complaint, and *service of summons* is understood Lo mean sufficient
service in accordance with ORCP 7. This would largely defeat the purpose of
this or any geod savings statute, the most frequent application would probably
be in those congiderable number of cases where service was insufficient
despite having afforded defendant actual notice of the action. While T
haven't fully thought this point through, I'm inclined tec think that
triggering of the savings statute should be conditioned upon defendant having
received actual notice of the action within the time prescribed by ORS
12.020{2), most often as a result of insufficient service.

4In addition to its failure to differentiate betwsen merits and non-
merits dismissals, another serious flaw in the present ORS 12.220 is the
language: *[I}f an action is commenced within the time prescribed therefor
."  The reason thig is bad is because under ORS 12.020, the key statute in
most cases posing the issue of whether an action is time-barred, the first
action would not be deemed to have been ‘"commenced" unless there was
sufficient service of summons within the prescribed time. Retaining the "if
an action is commenced" phraseclogy would be unwise because it would render
the savings statute inapplicable in precisely those many cases where it is
probably most appropriate and most fregquently needed, namely, cases where the
defendant gains actual knowledge of the action within the time prescribed by
ORS 12.020 by means of service that is insufficient. The thought that somehow
must be captured is that, in the first action, the complaint was filed and the
defendant somehow got actual notice within the prescrzbed time, almost always
by way of insufficient service.

SGreat care should naturally be taken as how, precisely, this concept is
expressed, The obvious procedural grounds that come to mind as bases for
prior dismissals which should trigger application of the savings statute are
those listed in ORCP 21 A(1l)} through (7), but not A{8) or {(9). Although in



action, asserting one or more of the claimg asserted in the
original action, must be commenced within some relatively short
time following the date of the entry of judgment of dismissal in
the first action.6

An amended ORS 12.220, or an entirely new savings statute,
‘'will not be easy to draft, although there are plenty of models in
other states to provide inspiration and guidance. Should you
decide to act on this suggestion, and if you would care to have me
assist, or consult with you in connection with vour drafting, I'd
be happy to do so. Drafting a workable savings statute obviously
presents several knotty problems, some of which should perhaps be
addressed in the statutory language, but others of which are
probably best left to the courts and judicial technique Examples
of such problems are whether the statute should apply when the
first action is dismissed in some other jurisdiction and the
second is filed in an Oregon court,7 what happens when there are
additional claims or some different parties in the second as
opposed to the first action, and how specifically to express the
non-merits grounds of dismissal in the first action that would
trigger the statute's application.

The rationale of savings statutes is simple and, in my
opinion, sound as a matter of policy. It is that, provided it .
regsults in actual notice to defendant within the time prescribed
for service of summons, institution of the first, timely action,
serves the primary purpose of statutes of limitations, which is to
let prospective defendants know, within a reasonable time
following whatever events give rise to litigation, that they are
being sued, by whom, and more or less about what, even if the
action is dismissed on some ground not going to the merits. The
requirement that the second litigation be instituted quite

Oregon practice improper venue is not a ground for dismissal, it might be wise
to include that defense to cover instances of dismissals for improper venue in
federal court or a court of another state in cases where Oregon limitations
law is generally applicable as a matter of choice of law. Perhaps the best
solution would be to use some generic phrase such as “"dismissed without
prejudice® or *dismissed on any ground not involving the merits of a claim or
any substantive defense.®

6The current ORS 12.220 provides for one year, which strikes me as much
too long. Savings statutes of other jurisdictions should be consulted, but
something like 90 days following entry of judgment dismissing the first action
seems to me more appropriate.

7as a matter of choice of law, Oregon's new or amended savings statute
should probably apply in all cases wherein Oregon's limitations law generally
is applicable, and therefore should not depend upon whether the subseguent
action is in an Oregon or non-Oregon courk. This is a rather complicated
matter which almost certainly should not be addressed in statutory text.



promptly after dismissal of the first serves what is probably the
secondary purpose of statutes of limitations, which is to enhance
the reliability of fact-finding by barring stale claims. In any
event, Oregon has, I believe since statehood, resolved the policy
question in favor of having a savings statute, but the current one
is so poorly drafted as to be almost useless.

I've attached copies of all the appellate opinions in which
the Supreme Court or Court of Appeals have interpreted ORS 12.220.
Actually, those courts have done a remarkably good job making
sense of this statutory hash, despite its defective wording. It
is worth noting that, in Hatley,8 the Supreme Court characterized
ORS 12.220 as a savings statute, and applied it accordingly.

The problem with ORS 12.220 is not that the appellate courts
have misconstrued it, because for the most part they have not done
go, but that its opagque language camouflages its intended meaning
to the point where many Oregon lawyers appear to ignore it. Since
first becoming interested in this procedural quirk, I've made
gsomething of a point of asking perfectly competent trial lawyers
whom I've encountered what they believe the situation is when a
timely action is dismissed for insufficiency of service or the
like and the pertinent limitations period expires while the action
is pending, prior to entry of judgment. Each one of the dozen or
so lawyers to whom I have put this qguestion have answered that
there would be no point in refiling the action because it would
then be time-barred! All of these lawyers, of course, were at
least vaguely aware of ORS 12.020 and what it means, but none of
them had any understanding of what ORS 12.220 must be understood,
and has been judicially interpreted, to mean. Of course, it can
always be said that any competent lawyer should understand the
arcane meaning of ORS 12.220 from the appellate opinions that have
construed it. But I assume you'd agree that, insofar as
attainable, the meaning of any statute should appear as clearly as
possible from simply reading its language. I wonder, for example,
whether plaintiff's attorney in Baker v. Foy? was aware that ORS

8261 Or 606, 494 P2d 426 {1972).

9310 Oxr 221, 797 P24 349 (1990). Although the Supreme Court was almost
certainly correct in holding service in this case insufficient, and therefore
had no choice but to order the action dismissed, from all that appears in the
opinion it involved a sericus miscarriage of justice and was a kind of rebuke
to the legal system. The defendant got actual notice of the action by reading
the swnmons and complaint at his mother's residence, where the papers had been
delivered on the basis of his residence address given by defendant at the-
scene of the accident and as also shown on the DMV driver records. Since this
was, in fact, no longer the defendant's residence, this was not good
substituted service, and the Court had no choice but to also hold it
insufficient under the "backstop" standard of being “"reasonably calculated."
Under the circumstances of this case, could it be seriously argued that
plaintiff should by limitations be prevented from refiling this action,



12.220 apparently gave him or her the option of refiling that case
for up to a year after dismissal of that action, even though that
dismissal probably occurred as nmuch as two years after filing.
While I have no way of knowing, I'd be willing to make a modest
bet that, each year in Oregon trial courts, something on the order
of a dozen timely actlons are dismissed for insufficiency of
service or similar procedural grounds, during the pendency of
which limitations has run, but they are not refiled because
plaintiff's lawyers did not understand the intended meaning of ORS
12.220. If such failure would warrant a c¢laim for malpractice, I
gquestion whether it shouldn't be against the Legislature rather
than plaintiffs® attorneys, though of course I recognize that if
claims were recognized against legislators for inept drafting of
statutes, none of them ccould afford the cost of liability
insurance.

Apart from making it more likely that plaintiffs whose claims
should be adiudicated on their merits would obtain thatr result,
clarifying ORS 12.220 seems to me would carry another benefit.
- That benefit would be to remove much of the incentive, indeed the
professional obligation, competent defense lawyers apparently feel
to litigate the issue of sufficiency of service to the hilt, even
in cases where sufficient alias service could almost certainly be
effected following granting of their motion to dismiss, and where
their clients received actual notice of the action. Granting that
defendants are entitled, pursuant both to the due process clause
of the 1l4th amendment and ORCP 7 D(1l), to sufficient service,
i.e., service that is "reagonably calculated to apprise the
defendant of the pendency of the action," the fact almost
certainly is that their lawyers would seldom seek dismissal for
insufficient service if the only result of obtaining it were to
put plaintiff to the trouble and expense of refiling and then
making good alias service. The only plausible reason for what
appears from the appellate reports to be a considerable amount of
wasteful litigation about sufficiency of service is the apparent
assumption that when the limitations period runs while the first
action is pending, any filing subseguent to its dismissal would be
futile because the action would then be time-barred.

To conclude, I believe that Oregon's existing savings statute
should be either repealed or made intelligible. I also believe
that the latter is the better choice.

c¢: Chair and Members, Council on Court Procedures {(fvi)

however promptly, if good alias service could then be effected?



12.220. Commencement of new action within one year after dismissal or
reversal.

Except as otherwise provided in ORS 72.7250, if an action is commenced
within the time prescribed therefor and the action is dismissed upon the trial
thereof, or upon appeal, after the time limited for bringing a new action, the
plaintiff, or if the plaintiff dies and any cause of action in the favor of
the plaintiff survives, the heirs or personal representatives of the
plaintiff, may commence a new action upon such cause of action within one vear
after the dismissal or reversal on appeal; however, all defenses that would
have been available against the action, if brought within the time limited for
the bringing of the action, shall be available against the new action when
brought under this section.

{Amended by 1961 <. 726 = 397)
< General Materials (GM) - References, Annctations, or Tables >
NOTES, REFERENCES, AND ANNOTATIONS

12.220

NOTES COF DECISIONS

1. Dismissal

Dismigsal for want of jurisdiction of the cause, whether requiring
determination of issues of law alone or of issues of both law and fact, is
dismissal within meaning of this section. Hatley v. Truck Ins. Exch., 261 Orx
606, 494 P24 426, 495 p2d 1196 {(1972) :

Voluntary nonsuit granted before commencement of trial is not dismissal
within meaning of this section. Vandermeer v. Pacific Northwest Dev. Corp.,
284 Or 517, 587 P24 98 (1978}

Party could refile case which was originally brought within proper
period and dismissed without reaching merits because there was another action
pending on same cause in federal court where dismissal was upheld on ground
federal court lacked jurisdiction of that cause and refiling occurred within
one yvear of effective date of decision on appeal. Beetham v. Georgia-Pacifiec,
87 Or app 592, 743 P2d 755 (1987)

For dismissal of inactive case to have additional consequence of
preventing refiling of action because of failure to prosecute, dismissal
procedure must follow ORCP 54B (3). Moore v. Ball, Janik & Novack, 120 Or App
466, 852 P24 937 (1993), Sup Ct review denied

2. Reversal on appeal

Reversal for new trial is not within purview of this section. Vandermeer
v. Pacific Northwest Dev. Corp., 284 Or 517, 587 P2d 98 (1978)

7o qualify for refiling after dismissal at trial or on appeal, trial
proceeding must have been original action rather than court review of action
by different tribunal. U.8. West Communications, Inc. v. Bachus, 124 Or App
325, 862 p24 102 (1993) :

3. In general

Action brought in federal court and dismissed for lack of diversity
jurisdiction was within saving clause of this section. Hatley v. Truck Ins.
Exch., 261 Or 606, 494 P2d 426, 495 p24 1196 (1972}

The words "upon the trial* in this section include the trial of
questions of law as well as of fact. Hatley v. Truck Insg. Exch., 261 Or 606,
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Attachment A

Summary of 1999 Session of the legislative Assembly

1. None of the ORCP amendments promulgated by the Council at its Dec. 12,
1998 meeting was disapproved or modified.

2. The amendments to ORCP 70 A(2)(a) proposed by the 0SB on behalf of the
Debtor/Creditor Section, which were endorsed but not promulgated by the

Council, were enacted as part of 8B 415, which alsc amended ORS 18.350 and
46.488.

3. GRCP 46 B(1l) and 55 C(1) were amended by SB 564 to delete the obsolete
references to “"district court." (These should have been done by the Council,
and I apologize for my failure to catch them in time.)

4. ORCP 47 C was amended by HB 2721 as follows (language deleted in
strikeout; language added in bold):

C Motion and proceedings thereon. The motion and all .
supporting documents shall be served and filed at least 45 days
before the date set for trial. The adverse party shall have
20 days in which to serve and file opposing affidavits and
supporting documents. The moving party shall have five days
to reply. The court shall have discretion to modify these
stated times. The Jjudgment—seught—shall-be-rendered—forthwith
court shall enter judgment for the moving party if
the pleadings, depositions, affidavits and admissions on
{ il e—togesher—with—theaffidavitsr—if—apyy, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. No
genuine issue as to a material fact exists if, based upon
the record before the ¢ourt viewed in a manner most favor-
able to the adverse party, no objectively reasonable juror
could return a verdict for the adverse party on the matter
that is the subject of the motion for summary judgment. The
adverse party has the burden of producing evidence
on any issue raised in the motion as to which the
adverse party would have the burden of persuasion
at trial. The adverse party may satisfy the burden
of producing evidence with an affidavit under section
E of this rule. A summary judgment, interlocutory in char-
acter, may be rendered on the issue of liability alone al-
though there is a genuine issue as to the amount of damages.

The LAC was not consulted, or invited to testify, about this statutory
amendment.



TO:

FROM:

DATE:

RE:

MEMORANDUM

All OS8B Procedure and Practice Committee Members

Jeffrey A. Johnson, David A. Hytowitz
and Steve D. Larson

January 10, 1998

Proposed Amendment to ORCP 39 Concerning
Conduct of Depositions

The following is proposed as an amendment to QRCP 39.‘.fﬂé

proposed changes to ORCP 39 are italicized. These italicized
sections have been taken from FRCP 30(d) and the Multnomah County
Deposition Guidelines.

B.

E(1)

DEPOSITIONS UPON ORAL EXAMINATION
RULE 39

Motion to terminate or limit examination.
At any time during the taking of a deposition, on

motion by any party or of the deponent and upon a
showing that the examination is being conducted or

hindered in bad faith or in such manner as unreasonably
to annoy, embarrass, or oppress the deponent or any

party, the court in the county where the deposition is
being taken shall rule on any question presented by the
motion and may order the officer conducting the
examination to cease forthwith from taking the

" deposition, or may limit the scope and manner of the

taking of the deposition as provided in Rule 36 C.
Those persons described in Rule 46 B(2) shall present
the motion to the court in which the action if pending.
Nonmparty deponents may present the motion to the court
in which the action is pending or the court at the
place of examination. If the order terminates the
examination, it shall be resumed thereafter only upon
the order of the court in which the action is pending.
Upon demand of the objecting party or deponent, the
taking of the deposition shall be suspended for the
time necessary to make a motion for an order. The
prOVlSlQnS of Rule 46 A(4) apply to the award of
expenses incurred in relation to the motion.

1333751



E(2) Any objection to evidence during a deposition
shall be stated concisely and in a non-~argumentative
and non-suggestive manner. A party may instruct a
deponent not to answer only when necessary to preserve
a privilege, to enforce a limitation on evidence
directed by the court, or to present a motion under
paragraph (1).

. ‘\JQ
E(3) By order or local rule, the court may limit the wﬂuﬂi)
time permitted for the conduct of the deposition, but boﬁ
shall allow additional time consistent with [ORCP 39 -~
C(3)] if needed for a fair examination of the deponent
or 1f the deponent or another party impedes or delays
the examination. If the court finds such an
impediment, delay,-or other conduct that has frustrated
i e bh@. falr .examination.of.the deponent, it may impose
upon the persons responsible an appropriate sanction,
including the reasonable costs and attorney’s fees
incurred by any parties as a result thereof.

E(4) If a break in questioning is requested, it shall
be allowed so long as a gqguestion is not pending., If a
question is pending, it shall be answered before a
break is taken, unless the question involves a privacy
right, privilege or an area protected by the
constitution, statute or work product.

133375-1



"Hon. Robert D. Durham, Justice Karsien H, Rasmussen

Oregon Supreme Court - 1600 Executive Parkway, Suite 302 -
1163 State Street : Eugene, Or. 97401

Salem, Or. 97310 '

Professor Maurice Holland
University of Oregon '
School of Law )
‘ Eugene, Or. 97403-1221

Mr. David B. Paradis

Brophy, Mills

201 West Main, Suite 5A

Medford, Or. 97501

Re: ORCP 7 Review Committee‘

January 20, 1998
 Dear Colleagues:

At the January 10, 1998 Council meeting, Maury Holland raised a former student’s concern that
ORCP 7E may prevent parties or their attorneys from personally making service by mail where
permitted as a primary service method, including the new Steinkamp matl service provided for in
ORCP 7D.(3)(a)(1).

ORCP 7E expressly prohibits service of summons by a party or attorney for a party except as
provided in ORS 180.260 (DOJ employees and officers). I see several i issues as ORCP 7E relates
to primary mail service, and no doubt you will see others.

1) If this is a problem, it was not created by the 1997 revisions to ORCP 7. Rather, it was
already there, and we simply missed it in our overhaul. ORCP 7D.(3)(a)(i) doesn’t create a
service by mail procedure; it simply adopts the pre-existing procedure authorized by ORCP
7D.(2)(d). Remember that even before the 1997 revisions, service by mail was acceptable in
certain situations (e.g. ORCP 7D.(6)(a)), and the procedure for such service was provided for in
ORCP 7D.(2). Thus, the conflict, if. any; is between what some lawyers or parties may have
already been doing (and by hypothesis might keep doing) and the prohibition of ORCP 7E.
Moreover, there is no patent ¢onflict between ORCP 7D.(2)(d) and ORCP 7E. The former
simply provides how service shall be made, and does not limit or identify persons authorized to



make such service.

'2) Part of the confusion regarding this issue may stem from a failure to faithfully distinguish
between the actual service of summons, and the certification of such service. It is clear that the
certification of service by mail may be made by the attorney for a party. See ORCP 7F.(2)(a)(1),

last sentence. In my experience, careful practitioners usually do not certify that they personally
mailed surmmons (that’s normally not the case anyway), but that they caused summons to be
mailed. Law office mailings are normally made by staff, and careful lawyers should make that
distinction. :

~3) 'ORCP 7E does not appear to prohibit an attorney’s agent or employee from serving summons
by mail, although it does prohibit a plaintiff’s employee from making service by mail

4) Misunderstanding may also arise from the fact that various sections in ORCP, for example
ORCP 7D.(6)(d), actually direct the plaintiff to mail a copy of the summons. However, ORCP
7E only prohibits party or lawyer service of summons. It does not apply to follow-up or
confirmatory mailings, nor does it apply to service of other pleadings or documents.

5) The only decisions I located dealing with ORCP 7E. are the Court of Appeals and Supreme
Court decisions in Jordan v. Wiser, 76 Or App 500 (1985), reversed 302 Or 50 (1986). The
Court of Appeals in Jordan expressly held that ( in that case personal) service of summons by a
party did not invalidate service by virtue of the savings provision of ORCP 7G. The Supreme
Court reversed on other grounds. Bottom line: the first sentence of ORCP 7G. makes the

~ identity of the server relatively inconsequential if it is shown that the defendant had “actual
notice”. ‘

6) Finally, 1t is worth asking ourselves what are the policy reasons behind prohibiting service of
summons by a party or attorney for the party? The restriction doesn’t apply to other documents’
filed in a legal proceeding. Is the distinction important? Should the Council consider revisiting
the prohibition? Although I haven’t had time to study its history, I suspect that the rationale

“might be to avoid relying on the word of the plaintiff or his lawyer that a defaulting defendant -
actually was served with summons. However, we rely on the word of lawyers that service of
legally significant (sometimes dispositive) papers has occurred in many litigation settings. May
be something to ponder.

Let’s consider the issue raised by this “troublesome” former student, ar‘ld.di‘scuss itina
~ conference call before the next Council meeting. By copy of this memo, I’'m asking Gilma.
Henthorne to check with you for available dates and to arrange the call if possible.

Best Wishes,

~ Dave
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KEMORANDDM
TO: All 08B Procadure and Practice Committee Members
FROM: Jeffrey A. Johnson, navici A. Hytowitsz |
and Stsve D. Larson
DATE: Febzuary 7, 1998 '
RE: Proposed Amendment to ORCP 39 Concerning

conduct of Depositlons

TEEUH; . e

1, Why does the first sentence of FRCP 30(d) (1) use the
language “objection to evidence" rather than Yobjecticn
to a gquestion?" : L

BCTGEION:
FRCP 30(4) (1) states:

Any objection o evidence during a depasitien
shall be gtated concisely and in a non-arqumentative
and non=-suggestive manner. A party may instiuct a
deponent not te answer only when necessary to presexrve
a privilege, to enforce a limifation on evidence
directed by the court, or to present a motion under
paragraph (1). ({(emphasis added) ‘

H

This portion of FRCP 30(d) was adopted in the 1593
Amendments to Rule 30. A gearch of legislative history and case
law does not definitively answer why the Amendment uses the temns
"sbjestion to evidence" as opposed to fobjection to a question.”
The angwer to this issue must be inferred from the legislature’s

purpose in enacting the Rule and the context in which this
sentence is found.

The Advisory Committee, in suggesting the 1293 adoption of
FRCP 30(4) (1), wrote:

Depositions frequently have hgen unduly prolonged, if
not unfairly frustrated, by lengthy objections and
colloguy, often while suggesting how deponent should
regpond. . . . Directions to a deponent not to answer a
gquestion can be even more disruptive than objections.

1362311
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The second sentence of new paragraph (1) prehxbmts such
directions except in three circumstances indicated: to
clain a privilege or protection against disclosure
(e.qa., as work product) to enferce a court directive
limiting the scope or length of permisgible discovery,
or to suspend a depositioen to-enable presentation of a
motion under paragraph (3).

These conments and thosae found in case law suggest that the
1953 Amendment to this Rule resulted from frustration over abuses
of the litigation and discovary processes. Courts often cite the
need to expedite discovery, decrease litlgation costs, and deter
misuses of discovery procedures. See Armstrong v. Hussmann
Corp., 163 FRD 238 {E.D.Mo. 1995), Harp v. Citty, 161 FRD 398
(E.D Ark. 1995) . _

Pepositions are not immune from systematic abuses by - — - ...

attorneys. "Yone of the prxmary reascens that a party may choose a
deposltlonwmmas opposed to interrogatories or regueste for
producflnn""*ls for spontaneity. Squestlve objectiong and
instructions not to answer often thwart this purpose---and nay
well be dasigned to do so.® darp v. Citty, 161 FRD 398 (E.D.Ark.
1895). Rule 30(d) (1) prevents misuse of the discovery process by
stating that any objection tc evidence in a deposition must be
stated concisely and in a non-argumentative and non-suggestive
manner. As a result, attarneys cannot make grandlosa, narrative
objectlons that slow down depositions and suggesgt responses to
their ¢lients.

A deposition is meant to be a question-and-answer
conversation hetween the deposing lawyer and the
witness. There is no need for the witness’s own lawyer
to act as an intermediary, interpreting questions,
deciding which guestions the witness should answer, and
helping the witness %o feormulate answers.

wall v. Clifter Precision, 150 FRD 825, 528 (E.D.Pa. 1993).

"In general, counsel should not engage in any conduct during
a depositiaon that would not be allowed in the presence of a
judiciel officer." Armstrong v, HEussman Corp., 163 FRD 299, 303
(E.D.Mo. 1995) (citing Van Pillsum v. Iowa State Univ. of Seciencs
and Technology, 152 FRD 179, 180 (S8.D.Ia. 1893). The amended
Rule 30(d) clearly endeavors to prevent obstructions to the
discovery process.,

The first sentence of FRQP 230(4) (1) is closely tied to the
second., The second sentence states that one of the three reasons
for instructing a witness not to answer is to enforce a
limitation eon evidence directed by the court. One can infer that
the use of the term Yobjection to evidence" rather than

1362114
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CoMN0L923 PL4s4

objection to 2 guestion" reflects this poertion of FRCP 30(d)(1).
The resulting language ventures to be all inclusive of

restrictions. A lawyer must be concise, non-argumentative, and
non~suggestive both when objectanq to the form of a guestion and

whentacting to enforce a 11m1tat;on on evidence directed hy the
court. ,

CONGLUSTON:

The terminology Yobjection to evidence® raflects the purpose
behind the 1923 Amendment te Rule 30(d). ¢Civil litigation has
hecome costly, slow, and extremely adversarial. Rule 30(d)
attempts to sst the atmosphere in a deposition to éncourage
counsel £0 behave in the same manner as if a judicial efficer was
prasent. The first sentence of Rule 30(&)(1) ingects the zane
level of professicnalism into all deposition objections, whether

to guestion form or when enforcing a court~dirscted limitation on
avidance.

1362111
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February 10, 1998

POWELL SPEARS LUBERSKY
520 S.W. Yamhill Street

97204

2

Re: Oregon State Bar Procedure and Practice Committee

Dear Bruce:

On February 7, 1998, the Oregon State Bar Procedure and Practice Committee adopted a
subcommittee’s recommendation to amend ORCP 39 bringing it into line with its federal counterpart
and with portions of the Multnomah County deposition guidelines. Jeff Johnson is the Chair of that
subcommittee. Karsten Rasmussen, as you know, is the liaison between the Procedure and Practlce
_Committee and the Council on Court Procedures.

I enclose copies of the memoranda which Jeff Johnson’s subcommittee prepared. In short, the
subcommittee recommended adoption of the language from the Federal Rules of Civil Procedure

. governing depositions, along with portions of the Multnomah County deposition guidelines. When
the first memorandum (dated January 10, 1998) was presented to the full Procedure and Practice
Committee, there was extensive discussion regarding the term “objection to evidence.” The
committee thought that the term should have been “objection to the question.” The subcommittee
was requested to further research this point.

In response, the subcommittee prepared the enclosed memorandum dated February 7, 1998.
Following submission of this second memorandum, there was again discussion in the full committee
regarding the term “objection to evidence.” A motion to amend the recommendation to read
“objection to evidence or to the question” was discussed, but ultimately defeated. This motion to
amend was defeated primarily because the full committee reasoned that the decisional authority cited
the February 7 memorandum indicates that the federal courts read the current language of Fed R
Civ P 30 as including objections to the question.



)

Bruce C. Hamlin, Fsq.
February 10, 1998
Page 2

The Procedure and Practice Committee would ideally like to submit its recommendation to the
Oregon State Bar Board of Governors as a bill for introduction during the 1999 legislative session.
At the same time, however, the Procedure and Practice Committee does not wish to undermine the

Council on Court Procedures’ important role in reviewing and recommending changes to the Oregon
Rules of Civil Procedure.

If you would like further information on this recommendation, please do not hesitate to contact Jeff
Johnson or me. :

Very truly yours,

Vivian Raits Solomon

VRS:jls
Enclosures

cc: \K/iaury Holland, Esqg. (w/encls.)
Karsten Rasmussen (w/o encls.)
Jeff Johnson (w/o encls.)
Susan Grabe (w/o encls.)

JLSFAWPRATAWRSCASEROSBAHAMLIN. LTR(G2 1098}



{For distribution at 2-14-98 meeting.}
February 11, 1998

To: ORCP 7 Subcommittee (Dave Brewer, Chair; Skip Durham, Rudy
Lachenmeier, * Dave Paradis, and Karsten Rasmussen, members)

Fm: Maury Holland
Re: Suggested Fix to ORCP 7 E Problem

At the conclusion of our 2-10-98 teleconference a consenus
was reached that, despite the saving provision of 7 G, the
technical problem regpecting mall service pursuant to D(2) (d) (i)
probably created by 7 E's exclusion of attorneys from those
eligible to serve summonses should be fixed by the simplest and
most straightforward amendment possible. There was also tentative
agreement that such amendment belongs in section 7 E itself.
Below is drafting I propose for your consideration {(language added
shaded and underlined, deleted redlined):

E. BY WHOM SERVED; COMPENSATION

A summons may be served by any competent person 18
years of age or older who is a resident of the state
where service is made or of this staté and is not a

party to the action nor, except as provided in ORS

180.260, an officer, director, or employee of, noxr

As you see, there's nothing very splffy or elegant about
this, but nothing possibly more deft has occurred to me.

*Owing to mistaken misinformation to the effect that Rudy had
resigned from the Council, he did not participate in this telecon,
for which oversight we apologize.




March2, 1998 .+ L Dol

Judge David V. Brewer
Lane County Circuit Com‘t R
Lane County Courthouse e
125.E 8th Ave. .~
Eugene, Oregon 97401

VRe Service Upon Rented Ma:llboxes

Dear Judge BreWer,'

Thank you for your attennon to th:ts 1ssue. Per your request coples of the
following statutes are enciosed e A
Cal. Civ. Proc. Code §415 20 (West 1973 1998 Supp }
Wash. Rev. Code Ann. §4.28.080 (West 1988, 1998 Supp. )
In addition, I have enclosed the following California cases: S .
‘ Bein v. Brechtal-Jochim Group. Inc,, 6 Cal. App. 4th 1387, (1992) -~ ... . .-
Bonita Packing Company v. O’Suilivan, 165 F.R.D. 610 (C.D. Cal. 1995) y '
I could not find any Was}ungton cases mterpretmg the applxcabie section of R.C.W. A
4.28.080.

I hope thls information is useful. Please don’t hesﬁate to contact us if the E
subcom}mttee needs any further assistance.

Very truly yours, . :
Amanda E. Williams
Associate, Dave Barrows & Associates

1201 S W. 12 Avenug, STe 200, PorTiane, ORECON 87205
Pracnve: 5O3.227 55891 « Faxs 503.227.1751
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'4.28. 080 Summons, how served'} ¢ Mf} o
Service made in the modes provided, in this, sectlon shall .be taken and held

to be personal sérvice.”- The siimmons shall be servé& by dehvermg a copy
thereof, as follows: -

e %ﬁ‘??“%“

quibis [
-+ (1) If the action be against any coun’cy in this state to. the county auditor or,
durmg normal office hours, to the deputy auditor, or in the case of a charter
county, summons may be served upon the agent if any, des1gnated by the
. legislative authonty .

~ (2) ¥ agsainst any town or mcerporated c:tty in the state, fo the mayor, c1ty
manager, or, during normal office hours, to the mayor’s or c1ty managers
'desxgnated agent or the ,city clerk thereof

dent, deputy comxmssmner, ‘or busmess manager durmg normal busmess
hours, '~ - . 2

(4) If against a rmlroad corporataon, to any station, frexght, ‘acket or other
agent thereof within this state. : it e

(5) If against a corporation owmng or operatmg sleepmg cars, or hotel ears,
to any person havmg charge of any of its cars or any agent found mthm the
state.

) If agamst a domesuc insuranice company, bo any agent authonzed by
such company to- sohc:tt insurance within this state. -

N K agamst a forelgn or alien i msurance company, 4s provxded m chapter
48.05 RCW. .

@8 If agamst a'company or corporatmn doing any eXpress ‘nusmess, t0 any
agent authorized’ by. said company or corporation to.receive and dehver
‘express matters and coliect pay therefor within this state.

(9) If the smt be agamst a company or corporation ether than those
designated in the preceding subdivisions of this ‘section, to the president or
other head of the company .or corporation;-the ‘registered agent, secretary,
cashier or managing agent thereof or to the. secretary stenographer or office

. assistant of the president or other head of the company -or corporation,
reglstered agent, secretary cashier or managing agent.

. (10) If the suit be against a forelgn corporation or nonresident joint stock
company, partnership or association doing business within this state, to any
agent, cashier or secretary thereof.

a1 If against a minor under the age of fourteen years, to such mmor
personally, and also to his or her father, mother, guardian, or if there be none
© within this state, thei to.any person havmg the care or control of such minor,
or with whom he or she resxdes, or in Whose servme he or she is employed 1f
Suchtherebe :1;3“_.; LoeEomE . . ; i ~ ot

aat ‘ T [T S BRI l.a'-_

. «

.,
k=
YT Ty

a2 If agamst any person for Whom a guardmn has been appomted for any
cause, thento such guardr.m B i i

(13} I against a foreign-or zﬂien sbeamshlp company or steamship charterer
to any agent authorized by such company or charterer. to solicit cargo-or
passengers ‘for transportatlon to or from ports m the state of Washmgton.

It ical R N R TR, YT S TR SO TR

o (14) If agamst a, self-msurance program regulated by chapber 48 62 RCW '
as prowded in chapter 48.62 RCW.
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| CIVIL PROCEDURE 4.28.080

(15) In all other cases, to the defendant personally, or by leaving a copy of
the summons at the house of his or her usual abode with some persen of
suitable age and discretion then resident therein,

(16) In lieu of service under subsection (15) of this section, where the person
cannot with reasonable diligence be served as described, the summons may be
served as provided in this subsection, and shall be deemed complete on the
tenth day after the required mailing: By leaving a copy at his or her usual
mailing address with a person of suitable age and discretion who is a resident,
.. proprietor, or agént thereof, and by thereafter mailing a copy by first elass
mail, ‘postage prepaid, to the person to be served at his or her usual mailing
address. For the purposes of this subsection, “usual mailing address” shall
not include a United States postal service post oﬁce box or the person 's pIace
of employment.

Amended by Laws 1991, Ex.Sess ch. 30, § 28, eff. Jan. 1, 1992; Laws 1996, ch. 223,§ 1;.
Laws 1997 ch 380 § 1.

Hlstoncal and Statutory Notes

1991 Legislation States postal service post office biox with a
Laws 1991, Ex.Sess,, ch. 30, § 28 in- -person of suitable age and discretion then
serted subsec. (14); and renumbered for- resident therein or, if the address is a
mer subsee, (14) as (15). - ' place of business, with the secretary, of-
1996 Legislation " - : fice manager, vice-president, president, or

" Laws 1996, ch. 223, § 1, in the infroduc-  Other head of the company, or with the
tory paragraph, ‘inserted the first sen- Secretary or office assistant Yo such secre-
' tence; in subsecs. (11) and (15), inserted &Y, office manager, vice-president, presi-
r her” and “or she”; added subsec. (16); dent, or other head of the company, and
d deleted a former last paragraph, Dby thereafter mailing a copy by first class
which read; “Service made in the modes mail, postage prepaid, to the person to be
provided in this section shaIl be taken and- served at his or her usual mailing address

held to be personal service.” ) other than a United States postai aervme
1997 Legislation . . © post office box; or - .
Laws 1997, ch. 380, § 1, rewrobe subsec -“) By leaving a copy at’ lns or her'
(16), which prewously read L place of employment, during usual busi-

-“(16) In lieu of service under subsection ~ ness hours, with the secretary, office man-
(15) of this sectior, where the person can-  ager, vice-president, president, or other
not with reasonable diligence be served as - head of the company, or with the secre-
desen'bed, the summons may be served as  tary or office assistant to such secretary,
provided in this subsection, and shall be  office manager, vice-president, president,
deemed complete on the tenth day after  or other head of the company, ‘and by
the required mailing: thereafter mailing a .copy by first class

“a) By leaving a copy at his or her mail, postage prepaid, to the person to be
. usual mailing address other than 2 Umted served at his or her place of employment.”

Cross References A

Gambling devices, SEIZDIE of real or per- Se;zure of property used in felony, own-

sonal property, removal of .hearing :t0  ership .claims, semce of process, see
court of competent jurisdiction, service of § 10 105010 R .

process in accordance with this secuon, _ I .‘:c.*»::f.f_:u-..;-:- .
see§946.231 T T
lerary References

‘rocess, see Wash.Prac vol 3A, Orland
. CR4 ~vol. 44, Orland, CRI.J4

—'r"“'"n
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Amount kmd and’ contmmty of actm- :-‘

fies 30
Compliance with statute . 2.8.7. 5 .7
Evasion of service 31 ;_c, Doy
Guardlanf 246,
Injury in state” 29 .
Nonremdent, personal semce 22 6
Notlce of special sentencmg proceed~

mgs 32
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Nonremdent 22 6
Resident ', 22.5 =
Resxdent personal service 22, 5
Substitute service 22.7 . .
Usual’ place of abode 22.8

2.8. Compliance with statute ”
- There is’ difference between constitu-
tmnal]y adequate service, and serviee re-
quired by statute; beyond .due process
requirements, statutory service require-
ments must be complied with in order for
court fo finally adjudicate dispute between
parties. Weiss. w. Glemp (1995) i bird
‘Wash.2d 726, 903 P.2d 455. .

8 ‘Railroads * : SR
Purported service of pmcess on’ recep—
tlomst for railroad was ineffective and did
not commence action s0 as to ‘toll limita-
tions period; where it was uncontradicted
that receptionist had no authority:to -ac-
cept service, had never done so, and was
instructed to refer all legal matters to law
" department.” | Lockhart v. Burlington
Northern R. Co. (1988) 50 Wash.App. 809,
750 P.2d 1299, recon51derat10n demed re«
wew demed O

. JI lJ’ e L -

12 Forelgn comnratlons—Domg hus;-

. ness.- e

“General Junsdlctmn under Washmg—
ton law, sufficient to confer personal juris-
diction on defendants in diversity action,
flows from nonresident defendant’s contin-
uous, systematic business contacts  in.

Washington, sufficient to require nonresi-’

dent defendant to submit to jurisdiction of
court sitting in state, even though pending
cause of action does not arise out of defen-
dant's forum-related activiies.” Van
Steenwyk v. Interamerican Management
Consulting Corp., E.D.Wash.1993, 834
F.Supp. 336.

PR

ton law, sufficlent to provide basis for
personal jurisdiction of federal court in
diversity action, exists when court agrees
to entertain cause of action arising from

E]

. .'I'.':;'

By

3 ‘EDWash.1993 834 F.Supp. 336, ...
"-.s . Under Washmgtons long-arm statuhe

. K ;L:'.

Dec:s:onsf Qb Lp aadn

forum—relabed a.ctmties When nonresadent
“V'defendant has had “fair ‘warning” that its
activities in- state may subject it to-juris-
.. diction of courts... Van Steenwyk v.Inter-

american Management Consulting: Corp "

~uripe bl o650

~

N

domg business and due process” mqmnés

- ‘are’ the same, and courts have-general

"+ jurisdiction - over mnonresident deféndants

who conduct substantial and continuous

... business in Washington of such character

as to give rise to legal obligation.. Amoco
Egypt Oil Co. v. Leonis Nav. Co, Inc.,
C.A.9 (Wash,)1953, 1 F.3d 848.

"'District court lacked personal jurisdie-
tion, under Washington’s -long-srm ‘stat-
ute, -over Philippine -corporation which
owned vessel in action arising from colli-
sion in Egyptian waters; exercise of
personal jurisdiction would have been
unreasonable, since corporation had no
connections _with Washmgton and no
agent or ‘office elsewhere - in United
States, plamtzﬁs had their bases of oper-
- ations in Egypt, and mdritime lability

limitation pmeeedmgs were pending in

Egypt. . Amoco Egypt Oil Co. v. Leonis

Nav. Co., Inc., C.A.Q (Wash.)1993, 1 F.3d

848,

Activities of contract bridge league were
continuous and substantial, and league
was thus “doing ‘business” within Wash-
ington for .purposes -of asserting peneral
jurisdiction over it as foreign corporation.
Hartley. v.. American Contract Bridge
League (1991) 61 Wash.App. 600, 812 P.2d

. 109, review demeﬁ 117 Washzd 1027, -820

P.2d bil. -

In order to support personal Junschc-
tion, in state activities of nonresident de-
fendant must be continuous and substan-
tial. Hartley v. American Contract
Bridge League (1981) 61 Wash. App. 600,

“*812 P.2d 109, review denied 117 Wash. ‘?d
1027, 820 P24 511. .

Statute permitting assertion. of general
jurisdiction .over foreign corporation “do-
ing business” 'in Washington subsumes
due process requirement.: Hartley °v.
American Contraet Bridge League (1991)

<.1: 61 Wash.App. 600, 812 P.2d 109, review
“Specific Junsdmtmn under Washmg—

demed 117 Wash.2d 1027, 820 P24 511

Lomsxana .Lshlp builder did not engage in
“continuous or substantial activity” in fo-
rum, such as would permit Washington
court to exercise general in personam jur-

~
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isdiction, ‘by performing “vessel repair
work for Washington residents at" the

solicitation, by placing ads:in magazmes
which were allegedly distributed in state,
or :by . attending - Seattle trade show.

MBM Fisheries, Ine, v. Bollinger, Mach. -

Shop and Sthyard Inc. {1991) 60 Wash
App 414 804 P.Zd 627 CM
++*Daing business prowamn of this sectlon
conferred :general . jurisdiction ‘gver non-
resident. restaurant operator for.cause of
action arising out of personal i m]unes sus-
tained by restaurant -patron in another
state, where operator had been registered
as a foreign corporation in Washington for
24 years and had at least 16 restaurants in
one city alone. Hein v. Taco Bell, Inc.
(1991) 60 Wash.App. 325, 803 P.24 329,
“'Contacts' of Tennessee biusinesses with
Washingtori ' were not sufficient to provide
Was!ungtcn court with géneral jurisdiction
over Tennessee businessés'for negligence
cldim based on slip and fall suffered by
Washington resident in Tennessee; Wash-
ington ‘resident could have pursued his
guit in- Tennessee, fio ‘evidence was’ pre-
sented 4as’'to ektent of economic benefits
Obtairied from Washington by Tennessee

. biusinesses, “and foreseeability of ‘injury

consxderauon pointed to Tennessee as the
most- appropriate forum. Banton ¥, Opry-
land U.SA,, Inc. (1989} 53 Wash.App 409
76'-7 P.2d 584, .

14 e Junsdxctwn, forexgn corpora«-
5,_.. " tions 7 .-

" General jurisdiction enables court to
hear cases unrelated to defendant’s activi-
ties within the forum. Harbison v. Gar;
den Valley Outfitters, Inc. (1993) 69 Wash _
App 590, 849 P.2d 669.

General jurisdiction atafsute subsumes
due . process mqmments of long—
statute that addresses Junsdxcuon arising
ot of i or relating to defendant’s ‘activities
within ‘the forum. Harbison™ v “Garden
Valley Qutfitters, Ine. (1993) 69 Wash
App. 590,849 P.2d 669. .

Court could not exercise general Juns-
diction.. aver “out-of-state outfitter’ w"Tuch
participated at sports show  within the
state. Harbison v. Garden Va]Iey Outfit-
ters, Inc. (1993) 69 Wash.App 590 84q
P.2d 669 vy

. Courts may assert exther spemﬂc .or
general jurisdiction over nonresident busi-
ness defendsmts Hein v, Taco Bell, Ine,

4.28.080

A ~ Note'22
vice of process is determined from review

" of all surrounding’ facts and proper infer-
- ences therefrom.s Fox v. Sunmaster Prod-

-

ucts,” Ine’ -(1991} 63 ‘Wash.App. 561, .821

P.2d 502, remew demed 118 Wash.Zd 1029 _

828P2d563 ey -'.--.:‘ el BT H
“Although' stamte authoxmng derviee of
process on agent of foreign' corporation
should be Kberally tonstrued, “agent” wta-
tus will.not. be conferred on -employee
whose duties are purely ' mechanical and
who' has ‘peither' expressed nor implied

aiithority to represent corporation. Fox .

v. "Sunmaster Products, Ine. (1991) 63
Wash.App. 561, 821 P.2d 502, review de—
nied 118 Wash 2d 1029, 828 P.Zd 563. .

- Person who was employee of sticcessor
cerpbration at time process server at-
tempted to serve predecessor corporation,
and who was' emancipated daughter of
owners and registered agents of predeces-
sor corporation but did not own any inter-

. est in predecessor:corporation at time of

attempted service, was not “agent” of pre-
decessor 'corporatmn for purposes of stat-
ute authorizing service of process on agent
of foreign corporation, particularly in view
of fact that atiempted service was not _at
usual abode of registered agents. -Fox v.
Sunmaster Products, Inc. (1991) 63 Wash,
App. 561, 821 P2d 502, review demed 118
Wash.2d 1029 828 P.2d 563. .

.-Board member of contract bndge
league, a foreign corporation, was, proper
party to receive serviee of proeess in con-
trdet bridge team’s suit, even though he
was not registered agent and did not have

- express authority .to receive process;

(1991) 60 Wash.App. 325, 803 P2d 329 .

1 I C— Agents foreign corporations -
#Whether- person is “agent” of forezgn

‘ eorporatfo for pm‘poses of atfceptmgzser-

board member was official state represen-
tative of league, and it was reasonable to
infer that he would turn process over to
those ‘called tpon-to answer. Hartley v.
American Contract Bridge League (1991)
61. Wash.App. 600,” 812 P.2d 109, review
demed 117 Wash?.d 1027 820 P24 511,

“Service ‘of process on agent of forexgn
corporation who is merely present in state
cannot alone confer general in personam
jurisdiction. MBM Fisheries, Inc. v. Bol-
linger ‘Mach.” Shop ‘and -Shipyard, Inc.
(1991) 60 Waah.App 414, 804 P.2d 627

22. Personal semce, in general

. Attempted service in which process serm
Ver sought-to give-legal ‘documents t6
defendant at defendant’s temporary resi-

denée-and Was refused admittance, “ob--

served - defendant through * window - for
about two hours,’ ‘yelled -at defendant that
he had been served, and then placed docu-
ments on mdowsﬂl four

feet ﬁ-om where -
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defendant had been sxttmg after defendant
looked at server did not comply with spe-
" cific terms of service statute and was in-
.valid; server did not deliver summons to
. defendant personally or leave sumunons
with someone of suitable age: and discre-
tion. Weiss v. Glemp (1995) 127 Wash.zd
726, 903 P.2d 455. .

In personam Junsdxcﬁon reqmres ser—
vice on defendant either personally or by
substitute service. Sheldon - v. Fettig
(1995) 77 Wash.App. 775, 893 P.2d 1136,
" review granted -127 Wash.2d 1016, 904

P2ad 300, affirmed and remanded ‘129

Wash.2d 601, 919 P.2d 1209.

Rule permitting substitute service need
not be strictly construed, even if it was
intended to change common law requiring
personal service; rather, rule was to be
construed to give meaning to its spirit and

purpose, guided by principles of due pro- -

cess. Wichert v. Cardwell (1991) 117
Wash.2d 148, 812 P.2d 858,

- Test to determine validity of substitute
service upon defendant’s adult child who
was overnight resident in and scle occu-
pant of defendant’s house was whether
plaintiff desiring to actvally inform defen-
dant might ressonably adopt method of
serving adult child. Wichert v. Cardwell
(1991) 117 Wash2d 148, 812 P.2d 858,

Service of summons and complaint to
personal secretary of defendant attorneys
was defective, absent any indication in the
affidavits that attorneys had authorized
their secretaries to accept service on their
behalf. French v. Gabriel (1990) 57 Wash.
App. 217, 788 P24 569, review granted
114 Wash.2d 1026, 793 P.2d 976, affirmed
116 Wash.2d 584, 806 P.2d 1234. ~

225. —— Resident, personal service

In personam jurisdiction over resident
individuals is cobtained either by serving
defendant personally or by substitute ser-
vice. Lepeska v. Farley (1992) 67 Wash.
App. 548, 833 P.24d 437.

Defendant’s adult child who was a over-
night resident in and sole occupant of
defendant’s residence was “resident there-
in” capable of receiving substitute serviee,
Wichert v. Cardwell (1991) 11’1 Wash.Zd
148, 812P.2d858 At

-

22 [ J— Nonremdent., personal ger-

. . vice -

Faﬂure to comply thh statutes pertam
mg to pervice of process on out-of-state
defendants - rendered ~ default judgment
against those defendants void. Dubois v;
Kapuni (1993) 71 Wash.App. 621, 860 P24

431, review demed 123 Wash.Zd 1021 8
P.2d 636. e

: Serwce, coupled wﬂ:h voluntary pre
ence in state, was sufficient to confer pe
sonal Junsdxctaon -over. former husba:
with"respect to former wife’s petition
mod:fy child support provisions of Califo
nia dissolution decree where children ar
former wifé  moved to'state-and .whe
husband had made support payments, he
maintained regular telephone contact, ar
had exercised visitation rights in state. ]
re Marriage of Peterson (1993) 68 Was
App. 702, 843 P2d 1107 amended on der
al of recons1derahon ‘

22 7 Subst:tube service ' -
x«Substlt:ute service of process by leavxr

“copy at defendant’s usual abode is d

gigned to allow injared partnes reasonab
means to serve defendants in mannér re:
sonably calculated to accomplish notic
Gross v, EverbRosenberg (1997) 85 Wasl
App. 539,933 P2d 439, .

In order to satlsfy reqmrements fe
subshtute service of process copy of sun
mons must be. left at defendant’s usu:
abode, with a person of suitsble age an
discretion, then residing there. Scott -
Goldman (1996) 82 Wash.App. 1, 917 P2
131, review demed 130 Wash.zd 1004 92
P.?.d 989. - .

In personam Junsdlctmn mqtnres sel
vice on defendant either personally or b
substitute service. Sheldon v. Fetti
(1998) 77 Wash.App. 775, 893 P2d 113¢
review granted 127 Wash.Zd 1018, 80
P2d 300, affirmed and remanded 12
Wash.2d 601, 919 P.24 1209.

Personal service of summons and com
plaint on unknown individual in defen
dant's businiess office who had previousl
denied to process server that he was de
fendant was insufficient to give trial cour
personal jurisdiction over defendant b
personal injury action in which defendan
denied receiving personal service withii
90-day period following filing of complain
8o as to toll three-year statute of limita
tions; defendant presented considerabl
evidence that he could not have been indi
vidual served at his'business, plaintiff of
fered nothing to ‘refute that evidence, anc
plaintiff presented no evidence that indi
vidial served at defendant’s business wa
resident therein. Jones v. Stebbins (1992
67 Wash.App. 896, 841 P.2d. 791, review
granted 121 Wash.Zd 1008, 852 P.Zd 1090
affirmed 122 Wash 2d-471,.860 P.2d 1009,
... Substitute service on defendant .at his
parents’ home was. invalid, where defen-

LE W
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" dant’ maintained .his own_separate home:
’ Lepeska w. Farley,, (1992) 67 -Wash.App.

548, 833P.2d437 LT e R A

22.8. .- Usual place of abode : i

Under substitute pmcess service stat-
ute, home owned by defendant but leased
by. her. daughter and son-in-law was not
additional “place-.of -usunal' abode,” though
defendant continued to list home as voter
registration.-and .property tax billing ad-
dress, where-defendant and her husband
moved to new address in same. jurisdie-
tion, notified creditors, notified post office,
and obtained new driver's license. Gross
v. Evert-Rosenberg (1997) 85 Wash.App
539, 933 P.2d 439.

Defendant’s “house of usual ahode,
used in statute allowing substituted ser-
vice of process, is to be’ liberally construed
to effectuate servicé and uphold jurisdic-
tion of court. Sheldon v. Fettig (1996) 129
Wash.2d 601, 919 P.2d 1209.

Term “usual piace of abode”, as used in
statute allowing for subsfntuted service ‘of
process, refers to place at which defendant
is most likely to receive notme of pen-
dency of suit ‘and is taken to mean ‘such
center of one’s domestic achvxty that ser
vice left with family member is. reasonab]y
caleulatéd to ‘come fo one’s attention with-
in statutory ‘period for defendant to ap-
pear. Sheldon v. Fettig (1996) 129
Wash.2d 601, 919 P.2d 1209.. .- .. ¥

Home. of parents of defendant was de—
fendant’s “usual place of abode,”-and. thus
service of process left with defendant’s
brother at parents’ home was reasonably
caleulated to accomplish notice of action
and was valid under statute allowing sub-
stituted service of process, notwithstand-
ing fact that defendant was living in an-
other city training as flight attendant and
maintained apartment there, where she
was registered fo vote in state, she used
her parents’ address on her car registra-

tion, car’s bill of sale, and on her speeding -

ticket, she told her car insurer that ad-
dress was her parents, she returned home
frequently when not in flight, and when
plaintiff's attorney sent correspondence to

parents’ home, response was immediately .

given. ‘Sheldon wv. Fettig (1996) 129
Wash.2d 601, 919, P.2d 1209, - ¢

CIn appropnabe cu‘cumstances, defendant
may maintain ore than one housé ‘of
usual abode, for’ purposes of statute allow:
ing for substitite service _of.process, if
each is center of domestic activity or it
would be most likely that defendant would

4.258.U80
Note 22.8

left. there. Sheldon . Fettxg (1996} ,129

. Plaintiff. d1d not serve proqess on defen-
dant in. manner: yeasonably: caleulated: to

give her attorneys in fact and .at law fea- -
. sonable notice of pending action, when-he .
sérved papers on son and at son’s home; ~

at time defendant was living'in another
town. *Scott v.-Goldman (1996) 82 Wash.
App. 1,,917 P2d 131, review demed 130
Wash.2d 1004, 925 P.2d 989. .. - -

Questmn of whether party’s ties to ad-
dress are sufficient to qualify ‘that resi-
dence as’ “usual place of abode” for pur-
poses of ‘service of process statute is
question of law. .. Sheldon v. Fettig (1595)
77 Wash.App. T75, 893 P.2d 1136, review
granted 127 Wash 2d 1016, 904 P.2d 300,
affirmed and remanded 129 Wash.2d 601,
919 P.2d 1209., .

F‘mdlng that motonst agamst whom ac-
tion was brought following automobile ac-
cident was resident of state at time other
dnver involved in accident attempted to
effect substituted service of process was
supporbed by evidence that motorist was
registered to vote in state, had automobile
registered in state, and went “home”
Whenever she could, even though motorist
was 'in Araining as flight attendant in an-
other clty and had apartment there. “Shel-
don v, Pettig (1995) 77 Wash.App: 775, 893
P.2d 1186, review granted 127 Wash.zd
1016, 904 P.2d 300, affirmed and rémand-
ed 129 Wash.2d 601, 919 P.2d 1209. ° "7 -

Ternd “sual place of abode” is used in
statufe aIIowmg substituted service of pro-
cess ’oecause it i§ place at which defendarit
is “most likely to’ receive notice of pen-
denéy ‘of suit, and termi” should be inter-

- preted ‘with that purpose in mind. Shel-
don v. Fettig €1995) 77 Wash.App, 775, 893

P2d 1136, review granted 127 Wash.zd
1016, 904 P2d 300, affirmed’ and remand-
ed 129Wash.2d 6{}1 919 P.2d 1209. .
.Controlling factor in determining defen-
dant’s “usual place of abode” for purposes
of stamte allowing substituted service of
process’ is' not how much time’ defendant
spends at given address, or whether de-
fendant maintains other residences, but
whether service at address in question is
likely to result in notice to defendant that
she has been sued. - Sheldon v.” Fettig
(1995) ‘77 Wash.App. 775 893 P.2d 1136,
review gran_ted 127. Washzd 1016, 904
P24 300, affirmed . and’ remapded 129
Wash 2d 601,.919 P.Zd 1209 N ', .
Homié of parents of defendant was “usu—
al place of abode” of defendant, and ser-

promptly ,recervg natice if summcns were q W v1ce .at; pargnts’ hqme was: Jxeasonably qal-
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......

Was valid under statute’ al]owmg substxtut-'.

ed service of process where defendamt was

living in Chicago Tor probationary training -

as flight attendant and maintained apart-
ment there. but went “home” whenever
she could, had mail forwarded to parent’s
home, 'was registered voter and had auto-
mobilé licensed in state, and maintained
. savings account in state;’. of’ pobentwl
choices of addresses for service of precess
parents’ addreas was most likely fo, and in
fact did, result in notice of pendency of
suit. Sheldon v. Fettig (1935) 77 Wash.
App. 775, 893 P.2d 1136, review granted
127 Wash.2d 1016, 804 P.2d 300, affirmed
and remanded 129 Wash 24 601 919 P.Zd
1209.. L

24.6. Guardlan

Holder of  general power-of-attnmey
would not be deemed guardian of principal
issuing power, 8o as to be authorized to
accept service of process under statute
covering guardians; -each legal entity was
different, with guardianships governed by
statute and powers-of-attornéy largely by
text of power. Scott v. Goldman (1896) 82
Wash.App. 1, 917 P24 131, revlew denied
130 Wash.2d 10()4 925 P.Zd 989 “

Wawer S
Defendant waived defense of msufﬁment
service, where, prior to assermng it, he
engaged in discovery. not directed toward
determining whether facts existed to sup-
port such defense; moreover, prior to ex-
piration of statute of limitations, defen-
dant’s counse! kmew that plaintiff’s counsel
was relying upon the allegedly defective
service, but chose to say nothing until
after the statute of limitations had ex-
pired. Romjue. v.. Fairchild (1991) 60
Wash. App. 278, 808 P.2d 57, review denied
116 Wash.2d 1026, 812 P.2d 102

28. Presumptions and burden of proof

Party who asserts change of residence
in connection with attempted service.of
process has burden of proof. Sheldon v.
Fettig (1995) 77 WashApp. 775, 893 P.2¢
1186, review granted 127 Wash.2d 1016,
904 P.2d 300, affirmed and remanded 128
Wash.2d 601, 919 P.2d 1209

29, Injury i in state " K ‘

- State’s interest in prowdmg forum for
its residents is less compelling, for person-
al Jmsmcmon _purposes, where acts caus-
ing alleged injury did not occur in state
and had only 2 resu]tmg effect in stabe

CIVIL J?ROCEDURE

MBM Fisheries,” Inc: e Boltinger- Mot
Shop and Shipyard, Ine: (1991_} 60 Wa.sh
App. 414, 804 P2d 627, 1.

30. Amount, kind and contmmty cf ac-

oo theities wsy o v T gy

". Contract bridge league could be sued in
Washington by bridge team seekmg in-
junctive relief from league's reversal of
ruling disqualifying team that hag finished
ahead of them in tourndment; amount,
kind, and continuity of league's activities
in Washington were sufficient to justify
jurisdiction, Washington's interest in pro-
viding forum . for ieam member who was
Washington citizen additionally weighed in
favor of jurisdiction, and factors of ease of
gmmng access to another forum and eco-
nomic benefit were of neutral effect.
Hartley v.- American Contract . Bridge
League (1991) 61 Wash.App 600, 812 P.2d
109, review denied 117 Wash.?d 1027 820
P.2d 511,

Number, kind, and contmmty of activi-
ties carried on by nonres1dent defendant
is the only factor relevant ‘to analysis of
whether assertlon of general jurisdiction is
proper; however, analysis of this factor is
not the same as “doing business” analysis.
Hartley v. American Contract Bridge
League (1991) 61 Wash.App. 600, 812 P.2d
109, review denied 117 Wash.2d 1027, 820
P24 511.

3L Evasmn of service .. :

Failing to come to door to receive ser-
vice of process does not constitute evasion
of service; those who are to be served
with process are under no obligation to
arrange time and place for service or to
otherwise accommodate process server.
Weiss v. Giemp (1995) 127 Wash.2d 726,
903 P.2d 455. :

32. Notice of special sentencmg pro-
ceedings

Service of notice of special sentencing
proceedings in death penalty case is gov-
erned by civil rule for service and filing of
written motions, rather than statute gov-
erning service of process in eivil litigation.
State v. Cronin (1996) 130 Wash.2d 392,
923 P.2d 694, reconsideration denied.

Personal “hand-fo-hand” service is not
required for notice of specxal sentencing
proceedings in death penalty case; comph-
ance with civil rule governmg service and
filing of written motion is adequate. State
v. Cronin (1996) 130 Wash2d 392, 923
P.2d 694, reconsideration denied.

4. 28 100 Semce of summons by publlcatlon_When authonzed
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« victed,of causing the death of another child
through abuse or neglect” (Welf. & Inst.
_mqq(}ode, § 361.5, subd. (b)4)) greater
rights than parents who once used drugs.
Only the Legislature has the right to make
_ that decision; a pair of appellate judges
certainly does not.

- In espousing this notion, the majority
purports to rely on the dissent in Santosky
9. Kramer, supra, 455 U.S. at p. 766, 102
S.Ct. at p. 1401. But the dissenting jus-
tices there did not see an exception for
" drug addicted parents to the long-standing
and universally recogmzed principle “that
the interest of parents in their relationship
_with their children is sufficiently funda-

liberty interests protected by the Four-
teenth Amendment.” (Santosky v. Kram-
~er, supra, 455 U.S. at p. 774, 102 8.Ct. at p.
1405 (dis. opn. of Rehnqmst, EARL

“" . Ireiterate: The adoptability finding adds
i i~ an exitra measure of protection to the de-

pendent mmor Bu.t it cannot be mterpret—
"". fundamental constitutional right to parent.
It cannot give the juvenile court carte
blanche to make parental unfitness deci-
sions based on how cute or desirable a
.. .= prospective adoptee may be. No govern-
*  ment should have such power.”.
- O EKEYNUHBER SYSTEM

T
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Jlngobex't BEIN, et al., Plaintiffs
and Respondents,

0 -.'r mer !:t' NYENH

’-\

‘ v.
BRECHTEWOCHIM GROUP, INC,, et
al., Defendants and Appellants.
. No. G011445. .
Court of Appeal, Fourth District,
Division 3.
May 28, 1992.
" Review Denied Aug. 20 1992.
b,' e
.. <3 Engineering firm sued shareholders of
' ': Corporation, seeking to hold them personal-

6.¢ Nonetheless the dissenters thought a prepon-
: derance-of-the-evidence standard adequate to
. Protect parental rights. How my colleagues can
-“:? defend their position based on a dissenting

. —
g FT

£+

DX V. BRECHTEL~IUCHIM GROUPY, INC.
Cite as 8 CalRptr.2d 351 (Cal.App. 4 Dist. 1992)

mental to come within the finite class of .
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ly liable for work firm claimed it had com-
pleted but for which it had not been paid.
The Superior Court, Orange County, No.
X644480, David C. Velasquez, J., entered
default judgment against shareholders.
Shareholders appealed. The Court of Ap-
peal, Sonenshipe, J., held that: (1) a firm
exercised reasonable diligence in attempt-
ing to effect personal service before it ef-
fected substitute service on gate guard at
residential community in which sharehold-
ers resided, and (2) substxtute service on

-guard was appropriate.

Affirmed.

1. Corporations €=266

Plaintiffs established “reasonable dil-
igence” in attempting to effectuate person-
al service on plaintiffs prior to defendants’
substitute service on guard at entrance of
gated community in which plaintiffs lived;
process server made three separate at-
tempts to serve plaintiffs at their resi-
dence, but each time gate guard denied
access. West's Ann.Cal.C.C.P. § 415.20(b).

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Corporations 266

In action seeking to hold corporate
shareholders individually liable, substitute
service on gate guard at gated community

‘in which shareholders resided was proper,

as gate guard was “person apparently in

charge of the corporate office” and “com-

petent member of the household”; share-
holders authorized guard to control access

to them and their residence, and this rela-

tionship ensured delivery of process.
West’'s Ann.Cal.C.C.P. § 415.20(a, b)..

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Process €49

Liberal construction of process stat-
utes extends to substituted service as well

opinion in the United States Supreme Court is
bevond me.

7. The Supreme Court should grant review of or
depublish today's decision.

‘r"\'
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as to personal service.
C.C.P. § 415.20(a, b).

4. Process 67

Litigants have right to choose their
abodes; they do not have right to choose
whe may sue or serve them by denying
them physical access. West's Ann.Cal
C.C.P. § 415.20.

5. Corporations &507(5)
Service may be made on either corpo-

ration’s agent or on officer, West's Ann.
Cal.C.C.P. § 415.20(a).

6. Process 153

Minor, harmless deficiencies will not
defeat service. West's Ann.Cal.C.C.P.
§ 415.20.

West’'s Ann.Cal.

_lissoDraper & Pherson and Douglas S.
Draper, Los Angeles, for defendants and
appellants.

MeGuire & Walker and William M. Walk-
er, Santa Ana, for plaintiffs and respon-
dents.

OPINION

SONENSHINE, Associate Justice.

Brechtel-Jochim Group, Inc., Thomas W.
Brechtel, Linda Brechtel, Randy Jochim
and Ann Jochim appeal from a default

. judgment. They argue the trial court had
no personal jurisdiction over them. They
maintain service of summons and complaint
upon a guard at the entrance of a gated
community does not meet the requirements
of Code of Civil Procedure section 415.20*
because a gate guard is neither a compe-
tent member of the household nor a person
apparently in charge of the business. We
disagree and affirm.

I

Robert Bein and William Frost & Associ-
ates (“Bein”) entered into written contracts
with Brechtel-Jochim Group, Inc. et al,, for
engineering work. Bein, claiming it had
completed the job, filed the underlying ac-

1. All further statutory references are to the
Code of Civil Procedure unless otherwise speci-

8 CALIFORNIA REPORTER, 2d SERIES
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tion when Brechtel refused to pay. ‘The’%
complaint alleged breach of contract’ang f«
common counts, and named Brechtsl and
its sole shareholders, the Brechtels and the
Jochims, as defendants.” Asserting the in-
dividuals were alter egos of the corpora-
tion, Bein sought to pierce the corporate %
veil. The complaint prayed for damages in
the sum of $69,347.01 plus interest, reason. '
able attorneys’ fees and costs of the suit, 3} -

Bein attempted to serve the Jochims at -
their homie on three separate occasions. "',
They were finally served by substitute ser- :*’
vice on a “Linda Doe” when she emerged °
from the residence. As she was handed
the papers, she ran back into the house and :
turned out the lights. Two days later, Bein -
mailed copies of the summons and com- *%"
plaint to the Jochims’ residence. Proofs of ;%
service and declarations verifying the at-
tempted service were filed with the court.

Service upon the corporation and the ..
Brechtels was equally difficult. Bein un- -
successfully attempted to serve the busi-
ness and the Brechtels at the Brechtels’ 2
residence. Each time, the process server ::
was denied access to the |isgarea by the .=
gate guard stationed at the community’s
entrance. The process server finally ré- i~
sorted to substitute service upon the guard
who, in response, threw the papers on the®
ground. As the process server drove
away, he saw the guard retrieve the pa-
pers.

Bein mailed copies of the summons and"
complaint to the Brechtels’ residence within °
a few days. Thereafter, the declaration of :
attempted service on the Brechtels and the |
corporation was timely filed, along with the
proof of service of summons and complaint.

Neither the corporation nor its sharehold-
ers responded to the complaint. Bein filed &
requests to enter defaults as to all of the
defendants and notified each defendant by
mail.

DT

At the default prove-up hearing, Douglas :
Frost, a Bein corporate officer, testified his
counsel told him no stock was ever issued
by Brechtel. Following testimony, the
court entered default judgment against all

A

fied.
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. named defendants in the amount prayed
w2 for in the complaint. No motions to quash
 gervice or set aside the judgment were filed
- by any of the defendants.

11

-¢ [1] Appeliants challenge the court's jur-
i, isdiction, arguing service was ineffective.?
" They maintain Bein did not establish rea-
= gonable diligence in attempting to effectu-
: gté’ personal service. They are wrong.
Section 415.20, subdivision (b) states: “If 2
A ._copy of the summons and of the complaint
- ¢éannot with reasonable diligence be person-
- ally delivered to the person to be served as
specxﬁed in Section 416.60, 416.70, 416.80,
‘or:416.90, 2 summons may be served by
leavmg & copy of the summons and of the
. complamt at such person’s dwelling house,
" ustal place of abode, usual place of busi-
~ ness, ... in the presence of a competent
member of the household or a person ap-
piu-ently in charge of his or her office,
* place of business, ... at least 18 years of
"~ age, who shall be informed of the contents
-+ thereof, and by thereafter mailing a copy
.. of the summons and of the complaint (by
: ﬁxstclass mail, postage prepaid) to the per-
son to be served at the place where a copy
of the summons and of the comp}amt were
left Service of a2 summons in this manner
" i5 'deemed complete on the 10th day after
. the mailing.”
.= ‘Ordinarily, ... two or three attempts
at personal service at a proper place should

. 2. Appallants did not seek relief in the trial
& court; however, they attack the court's jurisdic-
tion. Thus, they have not waived their right to
+ *appellate review of this issue. (Bristol Convales-

. '* cent Hosp. v. Stone (1968) 258 Cal.App.2d 848,
b 859, 66 Cal.Rptr. 404; see also Corona v. Lundi-

S . gan (1984) 158 Cal.App.3d 764, 766-767, 204 |

4. _ Ca.l.Rptr 846.)

Thc Tequirements for substitute service on a
pcrson are found in section 415.20, subdivision
‘ (b). set forth ante

. t: . Section 415.20, subdivision (a) providess “In
S lieu of personal delivery of a copy of the surn-
o, T0ons and of the complaint to the perscn to be
i served as specified in Section 416.10, ... a sum.

“mons may be served by leaving a copy of the
". Summons and of the complaint during usual
Ofﬁce hours in his or ber office with the person
Whg is apparently in charge thereof, and by
“ théreafter mailing a copy of the summons and
. of the complaint (by firstclass mail, postage

L

BEIN v. BRECHTEL~JOCHIM GROUP, INC.
Cite as 8 Cal.Rpir.2d 351 (Cal.App. 4 Dist. 1992)
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fully satisfy the requirement of reasonable-
diligence and allow |;sesubstituted service -
to be made’ [Citation.}’ (Espindola v
Nunez (1988) 199 Cal App.3d 1389, 1392,
245 Cal.Rptr. 596.) The process server
made three separate attempts to serve the
Brechtels at their residence. Each time,
the gate guard denied access. Substitute
service was appropriate.

[2]1 Appellants next maintain service on .
the gate guard fails to satisfy the statutory
requirements.® Despite the great number
of gated communities in the state, no Cak-
fornia court has addressed this issue. Spe-
cifically, we must determine whether a resi-
dential gate guard is a person apparently in
charge of the corporate office (§ 415.20,
subd. (a)) and a competent member of the
household (§ 415.20, subd. (b)).

[8] We first note that pre-1969 service
of process statutes required strict and ex-
act compliance. However, the provisions
are now to be liberally construed to effec-
fuate service and uphold jurisdiction if ac-

- tual notice has been received by the defen-

dant, “ ‘ “and in the last analysis the ques-
tion of service should be resolved by con-
sidering each situation from a practical
standpoint....”’"” (Pasadena Medi~Cen-
ter Associates v. Superior Court (1973) 9
Cal.3d 773, 778, 108 Cal.Rptr. 828, 511 P.2d
1180.) The Supreme Court’s admonition to
construe the process statutes liberally ex-
tends to substituted service as well as to
personal service. (Espindola v. Nunez,

prepaid) to the person to be served at the place
where a copy of the summons and of the com-
plaint were left. Service of a summons in this
manner is deemed complete on the 10th day
after such mailing.” ‘

Section 416.10 permits service on a corpora-
tion by delivery “(a) [t}o the person designated
as agent for service of process'...; [§] (b} {tlo
the president or other head of the corporation, 2
vice president, a secretary or assistani secretary,
a treasurer or assistant treasurer, a general
manager, or a person authorized by the corpora-
tion to receive service of process.”

Section 417,10, subdivision (a) explains the
procedure for substituted service on a corpora-
tion. “H served under Section 415.10, 41520,
... [sjuch affidavit shall recite or in other man-
‘ner show the name of the person to whom a

" copy of the summons and of the complaint were
delivered, and, if appropriate, his [or her] title
or capacity in which he [or she] is served...."
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supra, 199 Cal.App.3d 1889, 1391, 245 Cal
Rptr. 596.) “To be constitutionally sound
the form of substituted service must be
‘reasonably calculated to give an interested
party actual notice of the proceedings and
an opportunity to be heard ... [in order
that] the traditional notions of fair play and
substantial justice implicit in due process
are satisfied” [Citations.)” (Zirbes v.
Stratton (1986) 187 Cal.App.3d 1407, 14186,
232 Cal.Rptr. 653.)

_lisssThe gate guard in this case must be
considered a competent member of the
household 4 and the person apparently in
charge. Appellants aunthorized the guard
to control access to them and their resi-
dence. We therefore assume the relation-
ship between appellants and the guard en-
sures delivery of process. F.I duPont,
Glore Forgan & Co. v. Chen (1977) 41
N.Y.2d 794, 396 N.Y.S.2d 343, 364 N.E.2d
1115 is instructive. There, the court found
substitute service on an apartment building
doorman was statutorily sufficient. A dep-
uty sheriff twice attempted to serve defen-
dants and, finding no one at home, left a
card under the door. On the third try,
when the doorman refused to allow him to
go past the building’s front entrance, the
deputy served the doorman’® The court
reasoned “it cannot be held as a matter of
law on this record that the action of the
doorman in refusing permission to the Dep-
uty Sheriff to proceed to apartment 4A was
not attributable for purposes of this stat-
ute to defendants.” (Jd. at p. 798, 396
N.Y.8.2d at p. 346, 364 N.E.2d at p. 1118)) ¢
“While the defendant may control the ae-

4. The Legislature's choice of the term household
over family indicates that household is to be
liberally construed. (See Note, Substiture Ser-
vice of Process on Individuals: Code Civ.Proc.,
§ 415.20, subd. (b) (1970) 21 Hastings L.J.
1257.)

5. New York's corresponding service statute, 7
Civil Practice Law and Rules section 308, subdi-
vision 2, authorizes personal service of process
on a natural person “by delivering the summons
within the state to a person of suitable age and
discretion at the actual dwelling place or usual

place of abode of the person to be served and by~

either mailing the summons to the person to be
served at his or her last known residence....”

6. In contrast, where the dooerman did not hin-

der entrance, substitute service upon him was

8 CALIFORNIA REPORTER, 2d SERIES oy
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ceptance of mail by his [or her] household.
he [or she] may not thereby negate th,
effectiveness of service otherwise effective
under the law.” (Bossuk w Stemberé:- f
(1982) 88 A.D.2d 358, 453 N.Y.S. 2d 687, i
639-690.) ]

[4] Litigants have the right to choose
their abodes; they do not have the right to
control who may sue or serve them by
denying them physical access. In Khourie,
Crew & Jaeger v. Sabek, Inc. (1550) 220
Cal.App.3d 1009, 269 Cal.Rptr. 687, where ¥
a corporation attempted to avoid service by =i
refusing to unlock its door, the court deter- <%
mined a “defendant will not be permitted to ::,’
defeat service by rendering physical ser. 4
vice impossible.” (Jd. at p. 1013, 269 Cal.
Rptr. 687.) “The evident purpose of Code
of Civil Procedure section 415.20 is to per—
mit service to be completed upon a good
faith attempt at physical service on a re-
sponsible persom...." (Ibid, emphasis *:
added.) Service must be made upon a per-
son whose “relationship with the person to ¥
be served makes it more likely than not
that they will deliver process to the na.med
party.” (50 Court St. 4ssoc. v. Mendelson
et al. (1991) 151 Misc.2d 87, 572 N.Y. S2d .
897, 999.) Here, the gate guard’s relation-. 25
ship with appellants | 29smade it more hkely >
than not that he would deliver process to
appellants. We note they do not claim they

Y

failed to receive notice of service.?

[5] The corporation raises two other ob-
jections to its service. We are not im-
pressed. First, they argue no good faith :;
attempt was made to serve its designated 3
agent. A good faith attempt to serve the

d,
f ‘-ﬁf'if

E -
AR LR

%
o

:“..'j
>
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decmcd unacceptable.’ (Relmnce Audio Visual
Corp. v. Bronson (1988) 141 Misc.2d 671, 534
N.Y.S.2d 313)

7. There is an additional reason to find the ser-
vice here adequate. Pursuant to section 415.20,
subdivision (b), the guard gate constitutes part -
of the dwelling. Although the parties do not
address this issue, we look to Rl duPont. “In
our analysis if a process server is not permitted
to proceed to the actual {residence by the gate
guard or some other employee] the outer ’
bounds of the actual dwelling place must be. "
deemed to extend to the location at which the %
process server's progress is arrested.” (F.1 du
Pontt, Glore Forgan & Co. v. Chen, supra, 41 7
N.Y.2d 794, 797, 396 N.Y.S.2d 343, 346, 364
N.E.2d 1115, 1117.)

Sl




!, IR BEASTERN AVIATION GROUY v. AIRBORNE EXP.
g Citeas8 CalRptr2d 355 (CalApp.2 Dist. 1992)

s - 6 Cal.App.4th 1448

.+ " ggent was unnecessary because service

1’ may be made on either the corporation’s

- agent or an officer. (M. Lowenstein &

- Soms, Inc. v. Superior Court (1978) 80

CalApp 3d 762, 145 Cal.Rptr. 814) Thom-

~ .. as Brechtel, as president of the corpora-

= ‘taon, was an.appropriate person to be
_ erved on behalf of the corporation.

2 [6} Appeliants further maintain the dec-
 laration of attempted service was invalid
“ hecause it failed to identify the person to
be served on behalf of the corporation.
"] But mirior, harmless deficiencies will not be
‘ailowed to defeat service. (Espindola v
Nunez, supra, 199 Cal.App.3d 1389, 1391,
_245 ca1 Rptr. 596.)

III

» & Appellants argue the evidence was insuf-
" ficient to find they were the alter ego of
. the corporation and to sustain the damage
', award. ‘We note they did not seek relief
&.- from their default in the trial court. Suffi-
- ciency of the evidence is not reviewable
.= unless relief from the default proceedings
ha.s been sought. (Corona v. Lundigan,
:mpm, 158 Cal.App.3d at p. 767, 204 Cal.
Rptr. 846)% '

‘;_[_;_sgs'l‘l'ne judgment is affirmed. Respon-
o dents to recover costs on appeal..

5 SILLS PJ.,, and WALLIN, J coneur.
§‘ i () Exzvuunmsvsrm

s
T

& Moreover, the evidence was sufficient. To
R dlsregard the corporate entity and fasten Habili-
A tY upon individua! stockholders, there must be
-+ ¥-*"“such unity of interest and ownership that the
*Scparate personalities of the corporation and
- . the individual no longer exist and . .. if the acts

: ‘.'.m treated as those of the corporatlon alone, an
':E_meqmtabie result will follow.”'" (Las Palmas
tes v, Las  Palmas Center Associates

%519)1) 235 Cal.App.3d 1220, 1249, 1 Cal Rptr.2d

I Bein's complaint alleged that Brechtel—.lochsm
£ Gmup, Inc., the Brechtels, and the Jochims
wholly owucd and controlled each other and
that piercing of the corporate veil was necessary
-¥ 10 prevent great injustice and irreparable dam-
2ge. Bein's corporate officer testified at the
Cetault prove-up hearing that counsel told him
Do'stock had ever been issued by Brechtel.
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_1_443EASTERN AVIATION GROUP,
INC., Plaintiff and Appellant,

Y.

AIRBORNE EXPRESS, INC, et al,
~ Defendants and Respondents.

No. B054232.

~ Court of Appeal, Second Distriet,
Division 5.
May 29, 1992.
Certified For Partial Publication *

Assignee of investor in seller of air-
craft noise reduction systems brought ac-
tion against seller’s alleged successor and
buyer of systems alleging breach of con-
tract by buyer and breach of contract, in-
ducing breach of fiduciary duty, construe-
tive trust and conspiracy against seller’s

successor. The Superior Court of Los An-

geles County, No. NCC 42619, Joseph R.
Kalin, J., granted summary judgment in
favor of defendants on all causes of action
and plaintiff appealed. The Court of Ap-
peal, Ashby, J., held that plaintiff was not
third-party beneficiary of contract between
seller's predecessor and buyer.

Affirmed in part and reversed in part.

1. Judgment €=181(5)
- Defendant is entitled to summary judg-
ment if defendant conclusively negates nec-

As recognized in Uva v. Evans (1978) 83 Cal.
App.3d 356, 147 Cal.Rptr. 795: “The power of an
appellate court to review the trier of fact's deter-
mination of damages is severely circumscribed.
An appellate court may interfere with that deter-

mination only where the sum awarded is so
disproportionate to the evidence as to suggest
that the verdict was the result of passion, preju-
- dice or corruption ... or where the award is so
out of proportion to the evidence that it shocks
- the ‘conscience of the appelate .court. [Cita-
tions.]" (Jd at pp. 363-364, 147 Cal.Rptr. 795.)

The damages awarded here were exactly those
prayed for in the complaint based on the con-
tract, inciuding interest, costs and attorney's
fees.

* Pursuant to California Rules of Court, rules
976(b) and 976.1, this opinion is certified for
publication with the exception of Part 1L
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mental examination. Tomlin v. Holecek, 150
F.R.D. at 828; Galieti v. State Farm Mutual
Automobile Ins. Co, 154 F.R.D. 262, 264
(D.Colo.1994). Moreover, Dr. Lees-Haley
does not propose to use unorthodox or poten-
tially harmful techniques in his examination
of plaintiff, requiring a third party to be
present. Duncan v. Upjohn Co.,, 155 F.R.D.

at 27. The potential for a third party observ-

er to interfere with, or even contaminate, a
mental examination is recognized in Califor-
nia Code of Civil Procedure Section
2032(g)(1), which provides that an observer
may be present at a physical examination but
does not provide for an observer at a mental
examination. Accordingly, plaintiff's request
for 2 third party observer during her mental
examination is without merit.

Defendants’ Motion to Compel a Mental
Examination of Plaintiff does not fully com-
ply with the provisions of Rule 35. It does
not, specify the time or date for the mental
examinadon.” Nevertheless, as the court
found in the Galieti case, with trial forthcom-
ing it is too late to require defendants to
refile their motion specifying date and time,

"WHEREAS, good cause appearing,
IT IS HEREBY ORDERED:

Defendants MCA’s and Portelli’s Motion to
.Compel the Mental Examination of Plaintiff
Claire E. Ragge, pursuant to Fed.R.Civ.Proc.
35, is GRANTED. The mental examination
shall take place within the next sixty (60)
days, and shall commence at 9:00 a.m. and
continue -to no later than 5:00 p.m., with a
one hour lanch break mid-day, as determined
by Dr. Paul Lees-Haley.

W
O £ KEYNUMBER SYSTEM
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7. Perhaps these requirements were discussed by
the parties during their attempt to enter into a
stpulation reeardine the menral
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BONITA PACKING COMPANY,
Plaintiff,

V.

James L. O’SULLIVAN, doing business
as H & M Produce, etc. et al.,
Defendants,

DIAZTECA COMPANY, INC,, et
al., Intervening Plaintiffs,

Y.

James L. O'SULLIVAN, individually and
doing business as H & M Produce,
ete., et al. Defendants.

No. CV 95-5915-ER(RMCx).

United States District Court,
C.D. California,

Dec. 14, 1995. s

PRV NN X

Packing company brought action against iy
produce seller alleging violation of Perishable
Agricultural Commodities Act, and second
packing company sought to intervene in ac~
tion and attempted to effect service of pro-
cess on produce seller through substituted
service. After produce seller failed to an-
swer intervenor’s complaint, intervenor
moved for entry of default, and the District
Court, Chapman, United States Magistrate -
Judge, held that: (1) mailing of copy of sum- 'J
mons and complaint to private post offiee box |
was insufficient to establish substituted ser-’
vice of process, and (2) court accordingly
would decline to enter default despite failure
of produce seller to answer zntervenor’s com- -
plaint.

Motion denied,

1. Federal Civil Procedure ¢=411 :
Federal court does not have Jurlsdlctlon‘ :
over defendant unless defendant has been
served properly with summons and complamt e
as provided by Federal Rules of Civil Proc&‘
dure, and without substantial compliance; o

pel or Joint Stipulation.
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neming defendant in complaint will provide
personal jurisdiction.” Fed.Rules Civ.Proc.
Rule 4, 28 US.C.A -

2. Federal Civﬂ Procedure &=422

Summons and complaint in intervention
may be served in accordance with Federal
Rules of Civil Procedure by serving attorney
for party who has appeared unless interve-
nor's complaint states claim entirely indepen-
dent of original complaint. Fed.Rules Civ.
Proc.Rule 5(b), 28 U.S.C.A. '

3. Process &69, 73

Under California law, all means other
than personal delivery to defendant are con-
sidered “substituted service”; personal ser-
vice must have been diligently attempted be-
- fore substituted service may be performed,
" and ordinarily two or three attempts at per-
sonal service at proper place should fully
satisfy requirement of reasonable diligence
and allow substituted service to be made.
West's Ann.Cal.C.C.P. § 415.10 et seq.

See publication Words and Phrases
for other judicial constructions and def-
initions.

4. Federal Civil Procedure ¢&=414
Process =78

Federal Rules of Civil Procedure are

more limited than California law regarding

locations at which substitited service may be
~made. West's Ann.Cal.C.CP. § 415.20;

Fed.Rules Civ.Proc.Rule 4, 28 U.8.C.A.

5. Federal Civil Procedure €414

3 Attempt at substituted service of pro-

" cess by intervenor to action which was made
by mailing summons and complaint to defen-

" dant’s private post office box was insufficient
to effect service of process; owner of private
post office box company is not person with

~ sufficient relationship with renter of box to
assure that renter will receive actual notice
of pending legal proceeding, and even if

method was not legally deficient, method was’

insufficient under circumstances because bet-

“ method of obtaining service by serving
-veess on defendant's attorney was readily
Tavailable. West's Ann.Cal.C.C.P. § 415.10 et

f‘,seq-, Fed.Rules Civ.Proc.Rules 4, 5(b), 28
‘UB.CA.

6. Process <82

Substituted service at private mail box
address does not comply with provision of
California Code of Civil Procedure governing
substituted service. West's Ann.Cal.C.C.P.
§ 415.20(b).

7. Constitutional Law <2516

Elementary and fundamental require-
ment of due process-in any proceeding which
is to be accorded finality is notice reasonably
caleulated, under all circumstances, to ap-
prise interested parties of pendency of action
and afford them opportunity to present their
objections. U.S.C.A. Const. Amend. 14.

8. Constitutional Law ©=309(2) -
Federal Civil Procedure 414

For substituted service to be reasonably
calculated to give interested party notice of
pendency of action and opportunity to be
heard, as required to comport with due pro-
cess, service must be made upon person
whose relationship to person to be served
mekes it more likely than not that they will
deliver process to named party. US.CA
Const.Amend. 14; Fed.Rules CivProc.Rule

4, 28 US.CA; West's AnnCal.C.C.P.
§ 415.20.

-8, Process ¢=82

Under California law, private post office
box is not location at which substituted ser-

~ vice of procéss may be effected; owner of

private post office box company is not person
with sufficient relationship with renter of box
to assure that renter will receive actual no-
tice of pending legal proceeding, and private
post office box is unlike dwelling house, place
of abode, or place of business, where substi-
tuied service may be effected. West's Ann.
Cal.C.C.P. § 415.20(b).

10. Federal Civil Procedure €=2416

District court declined to enter default
against defendant based on defendant’s fail-
ure to answer complaint filed by intervenor
in action where attempt by intervenor in
action to effect service of process on defen-
dant through substituted service had been
ineffective.
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11. Federal Civil Procedure ¢&=2411

Law does not favor defaults, and any
doubts as to whether party is in default
should be decided in favor of defaulting par-

ty.
12. Federal Civil Procedure ¢&22411

1t is within court’s diseretion whether to

enter default, even when defendant is techni-
cally in default for failing fo answer or other-
wise appear.

Douglas B. Kerr, Dressler & Quesenbery,
Irvine, CA, Jeanne Charlotte Wanlass, West-
ern Legal Assoc., Irvine, CA and R. Jason
Read, Rynn & Janowsky, Newport Beach,
CA, for plaintiffs.

Alan Ross, Alan Ross Law Offices, Los
Angeles, CA, for defendants.

- MEMORANDUM DECISION
AND ORDER

CHAPMAN, United States Magistrate
Judge.

BACKGROUND

On September 1, 1895, plaintiff Bonita
Packing Company filed a complaint against
defendant James L. O’Sullivan, doing busi-
ness as H & M Produce, Jose Saucedo, doing
business as H & M Produce, and DOES 1
through 5, alleging, tnfer alia, a viclation of
the Perishable Agricultural Commodities Act,
7 U.S.C. §§ 4993, et seq. Defendant O'Sulli-
van answered the complaint on September
14, 1995. Defendant O'Sullivan’s answer was
filed by Alan Ross, an attorney at law, whose
office is in Loos Angeles, California.

On September 21, 1995, plaintiff Diazteca
Company, Inc., a2 corporation, filed a com-
plaint in intervention against defendants
('Sullivan and Saucedo. District Judge Ed-
ward Rafeedie, on September 22, 1995, is-
sued an order permitting plaintiff Diazteca to
intervene. On October 5, 1995, plaintiff

1. Judge Rafeedie’s Order of October 5, 1995,
permitting a complaint in interi.remion by plain-
tiff Diazteca, does not pertain to “intervening
plaindff” Nat Feinn, who has not received per-
mission from the Court to intervene.

165 FEDERAL RULES DECISIONS

. ployed by Express Network, Inc.,, a regis-

N

Diazteca and plaintiff Nat Feinn Sales Corp.}
filed a First Amended Complaint in Inter- w3
vention against defendant O'Sullivan, individ- = 55
ually and doing business as H & M Produce, I
and defendant Saucedo. '

" Intervening plaintiff Diazteca and “inter-
vening plaintiff” Nat Feinn (hereafter collec-
tively “intervening plaintiffs”) on November
20, 1995, lodged a request for entry of default
against defendant O'Sullivan, individually ang -
doing business as H & M Produce, pursuant
to Fed R.Civ.P. 55(a). In support of their
request, intervening plaintiffs filed the decla-

. ration by R. Jason Read, a Proof of Service, i

and the purported declaration of A. Robles.
In paragraph 4 of his declaration, Mr. Read
states that: “On October 18, 1995, Plaintiff
duly served Defendant with the First , -
Amended Summons and Complaint via sub-
stitute service at Defendant’'s private post
office box, located at 8010 Wilshire Boule-
vard, Suite 100, Los Angeles, California
90010." The Proof of Service consists of the
declaration of A. Robles, an individual em-

tered California process server, who states
that on October 18, 1995, he/she served de-
fendant O’Sullivan, in his individual capacity
and doing business as H & M Produce, by
leaving (an unspecified number of) copies of - .=
the First Amended Summons and Complaint
in Intervention and other documents “with or
in the presence of: Mina Han, owner of the -
Private P.0. Box” at 3010 Wilshire Boule-
vard, Suite 100, Los Angeles, California, and
by mailing (an unspecified number of) copies
to defendant O'Sullivan at the same address. -
The purported declaration of A. Robles?..:%
states that he/she made three attempts to .=
serve defendant O'Sullivan at two different .. -
business addresses prior to October 18, 1995, .7
Intervening plaintiffs did not mail the First
Amended Summons and Complaint in Inter-, .
vention to defendant O'Sullivan’s attorney of -
record. B

[1,2] “A federal court does not have jur- o
isdiction over a defendant unless the defen- "
dant has been served properly {with the sum- -~

2. This purported declaration is not under penalfy S
of perjury and does not comply with either feder- =
al law, 28 U.S.C. § 1746, or California 1aW
C.C.P.§ 2015.5.
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mons and complaint] under Fed.R.Civ.P.
4.... [Wi]ithout substantial compliance with
Rule 4 ‘neither actual notice nor simply nam-
ing the defendant in the complaint will pro-
vide personal jurisdiction’” Direct Mail
Specialists, Inc. v. Eclat Computerized Tech-
nologies, 840 F.2d 685, 687 (9th Cir.1988)
(citing Benny v. Pipes, 799 F.2d 489, 492 (9th
Cir.1986), cerl. denied, 484 U.S. 870, 108
8.Ct. 198, 98 L.Ed.2d 149 (1987)). A sum-
mons and complaint in intervention, however,
may be served in accordance with Rule 5(b),
by serving the attorney for a party who has
appeared unless the intervenor's complaint
states a claim entirely independent of the
original complaint. 7C Charles A. Wright,
Axthur R, Miller & Mary Kay Kane, Federal
Practice and Procedure § 1919 (1986).

Rules 4(d) and (e) provide that service of
process of the summons and complaint may
be made: (1) by mailing a copy of the sum-
mons and complaint to the individual defen-
dant with a notice and request for waiver;
(2) pursuant to state law; (8) by delivering a
copy of the summons and complaint to the

individual defendant personally; (4) by leav-
" ing 2 copy of the summons and complaint at

the individual defendant’s dwelling house or
usual place of abode with some person of
suitable age and discretion then residing
therein; or (5) by delivering a copy of the
summons and complaint to an agent autho-
rized by appointment or by law to receive
service of process. Under California law,
Code of Civil Procedure (C.C.P.) §§ 415.10,
et seq., provide that service of process of the
summons and complaint may be made: (1) by
mailing a copy of the summons and complaint
to the individual defendant with a notice and
acknowledgment of receipt; (2) by delivering
a copy of the summons and complaint to the
individual defendant personally; (8) by leav-
ing a copy of the summons and complaint at
the individual defendant's office; or (4) by
leaving a'copy of the summons and complaint
at the individual defendant’s “dwelling house,
usual place of abode, usual place of business,
or usual mailing address other than a United
States Postal Service post office box;” plus

.nailing to the location at whieh the summons

and complaint have been left.

" [3] All means other than personal deliv-
ery to the defendant are considered substi-
tuted service, and personal service must have

been diligently attempted before substituted
service may be performed. “‘Ordinarily, ...
two or three attempts at personal service at
a proper place should fully satisfy the re-
quirement of reasonable diligence and allow

substituted service to be made.!” Bein v.

Brechtel~Jochim Group, Inc, 6 Cal.App.dth
1387, 1390, 8 Cal.Rptr.2d 851, 352 (1992)
(citing Espindola v. Nunez, 199 Cal.App.3d
1389, 1392, 245 Cal.Rptr. 596 (1988)). As-
suming that a proper declaration could be
filed by the process server, apparently three
attempts were made to personally serve de-
fendant O’Sullivan at two different business
addresses before intervening plaintiffs at-
tempted substituted service, and it, thus, ap-
pears that reasonable diligence was made to
personally serve defendant O’Sullivan,

[4-6] For whatever reason, intervening
plaintiffs did not serve the First Amended
Summons and Complaint in Intervention in
accordance with Rule 5(b). Rather, they at-
tempted substituted service on defendant
O’Sullivan by & means not in compliance with
either federal or California law. Federal Jaw
requires service of process by leaving a copy
of the summons and complaint at the individ-
ual defendant’s dwelling house or usual place
of abode or delivery to an authorized agent.
Under C.C.P. § 415.20, substituted service
may be made in California by leaving a copy
of the summons and complaint at the individ-
ual defendant’s office, dwelling house, usual
place of abode, usual place of business, or
“usnal mailing address other than a United
States Postal Service post office box.” The
federal rules are more limited than California
law regarding the locations at which substi-
tuted service may be made. Intervening
plaintiffs attempted substituted service on
defendant O’Sullivan at a location providing a
private post office box; not -at defendant
O'Sullivan’s office, dwelling house, usual
place of abode, or usual place of business.
Substituted service at a private mail box
address does not comply with C.C.P.
§ 415.20(b). :

[7,8] “An elementary and fundamental '

requirement of due process in any proceed-

‘ing which is to be accorded finality is notice

reasonably calenlated, under all the circum-
stances, to apprise interested parties of the
pendency of the action and afford them an
opportunity to present their objections.”

I
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Mullane v. Central Hanover Bank and Trust
Co., 339 U.S. 306, 314, 70 S.Ct. 652, 657, 94
1..Ed. 865 (1950); Bein v. Brechtel-~Jochim, 6
Cal. App.4th at 1392, 8 Cal.Rptr.2d 351. For
substituted service to be reasonably calenlat-
ed to give an interested party notice of the.
pendency of the action and an opportunity to
be heard, “{slervice must be made upon a
person whose ‘relationship to the person to
be served makes it more likely than not that
they will deliver process to the named par-
ty.” Bein v Brechtel-Jochim, 6 Cal
App.4th at 1393, 8 Cal Rptr.2d 351.

f9] The owner of a private post office

box company is not a person who has a

sufficient relationship to the renter of a pri-

‘vate post office box to assure that the renter

will receive actual notice of a pending legal
proceeding. Moreover, the Legislature, in
specifically excluding United States Postal
Service post office boxes from coming within
the phrase “Gsual mailing address,” has
shown its intention to preclude substituted
service at postal boxes?® In the Court’s
opinion, a private post office box is akin to a
United States Postal Serviee post office box;
and unlike a “dwelling house,” “place of
abode” or “place of business.”

“lAllthough it eannot be unequivocally said
that the substituted service must be of the
best type available, a statutory method has
occasionally been held insufficient where a
better method could just as well have been
preseribed.” 8 Witkin, B.E., California Pro-
cedure, Juris. § 89. See Mullane, 339 U.S.
at 315, 70 8.Ct. at 657-58. Here, if interven-
ing plaintiffs were unable to effect personal
delivery of the summons and complaint on
defendant O'Sullivan, service of process
could easily have been made on his attorney
pursuant to Ruole 5(b). Even if not legally
deficient, the method of service selected by
intervening plaintiffs was, thus, insufficient

 because a better method of service was easi- -

ly available.

{10-12] The Court's determination that
intervening plaintiffs have not properly
served the summons and complaint on defen-
dant O’Sullivan is consistent with the general

3. Since 1989, when the Legislature amended
C.C.P. § 41520(b) to add “usual mailing address
other than a United States Postal Service post
office box,” there has been significant develop-
ment and growth of private postal box facilities,

law regarding default judgments. “The law
does not favor defaults; therefore, any
doubts as to whether a party is in defanit
should be decided in favor of the defaulting
party.” Lee v. Bhd. of Maintenance of Way
Employees—Burlington N. Sys. Fed'n, 139
F.RD. 876, 381 (D.Minn1991) (citing 10
Charles A. Wright, Arthur R. Miller & Mary
Kay Kane, Federal Practice and Procedure
§ 2681 (1983)). See also United States v.-
$55,518.05 in U.S. Currency, 728 F.2d 192,
194-5 (3rd Cir.1984). It is within the Court’s
diseretion whether to enter a default even
when a defendant is technically in default for
failing to answer or otherwise appear, Lee,
139 F.R.D. at 381. Here, the Court declines
to enter a default.

" ORDER
Intervening plaintiffs’ request for entry of
defanlt against defendant James L. O'Sulli-

van, individually and doing business as H &
M Produce, is DENIED.

Wl
[*] Emnunaanm‘rm
¥

Ann PRICE, an individual; Ann Price, as
Guardian ad Litem of Benjamin Price, a
Minor and Unborn Baby Price, 8 Minor
in Utero; Robert Price; Margaret Price
and the Estate of Daniel L. Price, de-
ceased, through its Administrator, Ann
Price, Plaintiffs, _

Y.

COUNTY OF SAN DIEGO; John Groff;
Steven Clause; Mark Talley; Jim
Roache; and Does 1-50, inclusive, De.
fendants.

Civ. No. 94-1917 R(AJB).

United States Distriet Court,
8.D. California.

April 2, 1996.

In § 1983 action based on wrongful
death of arrestee after he was hogtied by

which serve the same role as United States Postal
Service post office boxes and are in existence, for
the most part, because of their convenient loca-
tions and ‘the dearth of available United States
Postal Service post office boxes,



-CODE"OF CIVIL PROCEDURE

Landiord-Tenant, Friedman, Garcia & Hagarty, see
Guide's Table of Statutes for chapter paragraph
number references to paragraphs discussing this
section.

Probate, Ross & Moore, see Guide's Table of Statutes
for chapter paragraph number references t0 para-
graphs discussing this section.

§ 415.20

Legal Secretary’s Handbook, Legal Secretaries, Inc.,
see Handbook's Table of Codes for paragraph num-
ber references to paragraphs discussing this section,

WESTLAW Electronic Reqeaz_’ch

Bee WESTLAW Electronic Research Guide following
the Preface.

L

thes of Decisions

Amended mmpiamt 5
Person served 6

1. Ingeneral

Bervice of process was properly effectusted upon corpe-
rate defendants {n breach of contract sction under provi-
sions of § 413.10, this section, and § 416,10 governing
service upon enrpcrmons rather than under Corp.C.
§ 6501 governing service upon secretary of state, Amer-
on v. Anvil Industries, inc C.A9 (Caln975, 624 F2d
1144,

Service upon sattorney of subpoena duces tecum direct-
ing witness to sppesr at trial of civil action was not
sufficient to confer personal jurisdiction over the witness,
and therefore, witness could not be criminally panished
for failure to obey the subpoens. In re Abrams (App. 4
st 1880) 166 Cal.Rptr. 749, 108 Cal.App.8d 685.

‘Where law requires service of process by delivery of

Jpy of complaint with summons, copy of complaint mist
eonform with originel; and although inconsequential ir-
regularities between original and copy do not necessarily
fnvalidate service, substantial and mislesding devistions in
copy that is served will defest court’s jurisdiction. In re
Marrisge of Van Sickle (App. 6 Dist 1977) 187 Cal.Rptr.
B68, 68 Cal App 84 728.

Where eopy of divorce complaint served upon wife
correctly described certain land as owned by parties in
Joint tenancy, while original complaint on which Nevada
court granted divorce incorrectly alleged that land was
community property, thus ensbling court to award all
property to husband, service of process was fnvalid, Neva-
da court lacked jurisdiction over wife and Nevada divorce
decree was wold.  In re Marriage of Van Sicide (App. &
DleQ’!'I)lS?C-!RerBGSGSCaLApde?zS ‘

Since individus! defendant, a resident of France, who
was served with process while he was in Floride for the
sole purpose of giving a deposition in federal court litige-
tion, and defendant overseas eorporations could have been
served at their places of residence or business in Europe,
the “immunity rule” had no legitimate application to them,
80 that service of summeons in Californis sction should not
have been quashed where 4§ 41010, 413.10, and this
section suthorized, if jurisdiction of the subject matter
existed, personal service of summons on a defendant
“within this state * * * Qutside this state but within the
United States * * * {and] Outside the United States.”,
snd where such service outside the state could be made in

a manner permitted by Californis law. Severn v. Adidas
Sportschubfabriken (App. 1 Dast. 1978) 109 Csl.Rptr 328,
43 Cal.App.8d T84

3. Service of copy of complaint

Section 1018 extending time for filing a respunswe
pleading is not spplicable to substituted service, even
though part of service is by mail, Highland Plastics, Inc.
g Enders (Super. 1980) 167 Cal. Rptr. 853, 109 Cal App.8Sd

upp. 1.

Persons! service of copy of summobs and complaint
after origina) summeons had been filed with elerk was
sufficient to bring defendants under court's jurisdiction
where each defendant recelved actus! notice by receiving
copy of summons and complaint and where original sum-
mons and proof of service were filed within three years,
Torgersen v. Smith {(App. 4 Dist. 1979) 159 Cal Rptr. 81,

.83 Cal App.3d 9¢8.

5. Amended complaint

Amended complaint which is filed and served by a new
attorney for plaintiff is not void and ineffective to fulfill
service of process requirements even though the new
sttorney has not first filed and served & formal substito-
tion in the abzence of prejudice. Baker v, Boxx (App. 2
Dist. 1991) 277 Cal.Rptr. 409, 226 Cal App.3d 1303,

Defendant’s original complsint seeking damages for in-
Jury to intangible financial interests was pot validly
amended where purported amendments were not served
in the manner provided for serviee of summons, and thus
tria! court correctly determined that default judgment
granied to defendant had to be vacated since it granted
relief not requested in the original eomplaint. Engebrel.
son & Co, Ine. v. Harrison (App. 4 Dist. 1881) 178
CalRptr. 'ﬂ 125 Cal App3d 436

& Person served

Judgment creditor’s defective service of notice of sister
state judgment upon limited partnership did not eom-
mence running of 30-dsy period for bringing motion to
vacate entry of such judgment where creditor sttempted
service by lesving copy of notice with receptionist at office
of limited partnership's attorney, receptionist was mot
person to be served on behalf of limited partnership, and
ereditor fuiled to msil copy of notice to limited partner-
ship. Tsakos Shipping & Trading, S.A. v. Juniper Garden
Town Homes, Ltd. (App. 4 Dist. 1993) 16 CalRptr.2d 585,
12 Cal App4th 74, review denied.

§ 415.20. Leaving copy of summons and complaint &t office, dweiling house, usual place of abode
or business or usual mailing address; mailing copy

(&) In lieu of personal delivery of a copy of the summons and of the complaint to the person to be
served as specified in Section 416.10, 41620, 416.30, 416.40, or 416,50, & summons may be served by
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leaving a copy of the summons and of the complaint during usual office hours in his or her office with the
person who is apparently in charge thereof, and by thereafter mailing a copy of the summons and of the

- complaint (by first~lass mail, postage prepaid) to the person to be served at the place where a copy of

the summons and of the complaint were left. Service of a summons in this manner is deemed complete
on the 10th day after such mailing.

(b} If a copy of the summons and of the complaint cannot with reasonable diligence be personally
delivered to the person to be served as specified in Séction 416.60, 416.70, 416.80, or 416.90, a summons
may be served by leaving a copy of the summons and of the complaint at such person's dwelling house,
usual place of abode, * *.* usual place of business, or usual mafling address other than a United States
Postal Service post office box, in the presence of 2 competent member of the household or a person

- apparently in ﬁ? of his or her office, place of business, or usual mailing address other than a United
States Postal Service post office box, at least 18 years of age, who shall be informed of the contents
thereof, and by thereafter mailing a copy of the summons and of the complaint (by first-class mail,
postage prepaid) to the person to be served at the place where a copy of the summons and of the
complaint were left. Service of a summong in this manner is deemed complete on the 10th day after the
(Amended by Stats.1989, ¢. 1416, § 15.)

OFFICIAL FORMS

- Mandatory and optional Forms adopted and epproved by the Judicial Council are set out in

West's California Judicial Council Forma P
o Historical and Statutory Notes
1988 Legislation ‘
" The 1989 amendment in two places inserted “or her”

* and “or usual mailing address other than & United States

Postal Service post. offfce box®.

Cma. References

Manner of proo?, see Code of Civil Procedure § 684220,
Small elaima court, service of olaim nnder this section,
see Code of Civil Procedure § 116.340. :

Law Review and Journal Commentaries
Dismiuﬂfor!aﬁmtoaemmdremgnagims:lmmln SloMaldngafedem](ormte‘!)useofia William R,
William Ooman- manson, 12 Cal.Law. 43 (F 1992},
son (1982) 19 CalW.L.Rev. 1. S o w. 43 (February 1992)

Library References

California Practica Guide: Landlord-Tenant, Friedman, Garcla & Hagarty, see
fvil Procedure Before Trial, Weil & Brown, see Guide's Table of Statutes for chapter paragraph
Guide's Table of Statutes for chapter h number references to paragraphs discussing this
mber references to paragrapha discussing section.

Enforcing Judgments and Debts, Ahurt, see Guides ~ Legs! Secretary’s Handbook, Legul Secretaries, Inc,
Table of Statutes for chapter h aumber see Handbook's Table of Codes for paragraph aum-
references to parsgraphs discussing thie section, ber references to paragraphs discusaing this section,

Family Law, Hogoboom & King, see Guide's Table of : *

Statutes for chapter h number references
to paragraphs discussing this section,
_ WESTLAW Electronic Research
See WESTLAW Electronic Research Guide following
the Prefuce. )
Notes of Decisions
In general 1 Place of business 4
Abode 3 ‘ Private post officebox 7
Diligence to effect personal service 2 Seyvice on counsel €
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CODE OF CIVIL PROCEDURE

Substituted service 5

1. In genersl

Minor, harmless deficencies will pot defeat serviee.
Bein v, Brechtel-Jochim Group, Inc. (App. 4 Dist. 1992) 8
Cal Rptr.2d 851, 6 Cal. App.4th 1381, review denied.

Deficiency judgment in foreclosure action may properly -

be entered against person who was served with summons
by substitute service. Korea Exchange Bank v. Myung
Hui Ysng {(App. 2 Dist. 1888} 246 CalRBptr. 619, 200
Cal App 2d 1471,

Victim"s failure 10 give dog's owner at least 30 deys
notice of her damages prior to entry of defsult judgment
did not render default “void,” so that ressonsbleness of
notice given could be determined only by timely direct

attack on judgment, where owner conceded that he wes

personally served with victim's statement of damages 27
days before she filed for default judgment; declining to
follow Plotitsc v, Superior Court, 140 Cal App2d 766, 189
CaLRptr 769 (2 Dist). Connelly v. Castillo (App. 2 Dist.
1687) 286 CalRptr. 112, 19¢ CalApp3d 1683, review
denied.

Requiring personsl imury plaintiff to personsliy serve
defendant who had not sppeared after wvalid service of

" summons and complaint with “statement of damages” will

not result in plaintiffs being unable to obtain default
where defendant is not locatsble in that §§ 41520 and
41550 provide for substituted serviee and service by
publication if reasonsble diligence in effecting personal
service is not suceessful.  Plotitsa v. Superior &un
Los Angeles County (App. £ Dist. 1983) 189 CalRptr. 769,
140 Cal.App.8d 755,

Even though defendant doctors were out of state for
more than 80 days prior to time sumnonses were served,
period of their absence was not required to be exeluded
from five-year period after filing of action within which
time action was required to be brought to trisl, where
defendants’ offices remained open and there was someone
st their home who could have acce service of sum-
mons on their behalf, Gentry v. Nielsen (App. 8 Dist.
1981) 176 Cal.Rptr. $85, 123 Cal App 84 27,

Service on individual defendants was properly effected
within three years where copies of summons and com-
plaint were mafled and returns made within such period,
although substituted service was not deemed “complete”
until several days after expiration of such period and
return showed service on nemed defendants, that service
wsas made by leaving & copy with named individual, as
sipervisor, address where served and a declsration of
malling in the exsct words of § 41620, Billings v. Ed-
ward.s {App. 2 Dist. 1979) 1564 Cal Rptr, 453, 91 Cal App.3d

"E‘here is no irreconcilable confliet between § 351 provid-
ing that time of a defendant’s absence from state after
cause of sction has acerued agsinst him is not period of
time limited for commencement of sction and this section
and §§ 415.80, 41540, and 41550 governing substituted
service, as legislature may have justifiably concluded that
it would be inequitsble to foree a clsimant to pursue the
defendant out of state in order effectively to commence an
action within Emitation period and that, at the same time,
s plaintiff should be provided alternate forms of service so
a5 to encourage plaintiff to adjudicate his claim expedi-
tiously if possible. Dew v. Appleberry (1979) 153 Cal.
Rptr. 218, 23 Cal.34d 630, 591 P.2d 508.

Where copy of divorce complaint served upon wife
correctly described eertain land as owned by parties in
joint tenancy, while original complaint on which Nevada
eourt granted divoree incorrectly alleged that land wes

§415.20

Note 2

community property, thus ensbling court to award all
property to husband, service of process was invalid. Ne-

_vada court lacked “jurisdiction over wife and Nevada di-

vorce decree was void. In re Marrizge of Van Sickle
{App. 6 Dist. 1977) 187 CalRptr. 568, 68 Cal App 84 728.

Where law requires service of process by delivery of
copy of complaint with summons, copy of complaint must
conform with original; and although inconsequential ir-
regularities between original and copy do not necessarily
invalidate service, substantial and misleading deviations in
eopy that is served will defeat court's jurisdiction. In re
Marriage of Van Sickle (App. & Dist. 1977) 187 CalRptr.
568, 68 CalApp Sd 728

Service of summons upon defendant in civil action was
timely when substituted service was mede and returned
within three years after action was commenced, even
though ten-day grace period following proof of substituted
service extended beyond such three-year period. Ginns v.

- Shumate (App. 2 Dist 1977 185 cunpu 60+, 65 Cal.

App3d 802,

Tep-day period following proof of substituted len'lae
required by this section before service (s “deemed” com-
plete is simply a matter of grace to allow actual notice to
be brought to defendant before beginning of period al-
lowed for filing of angwer prior to default; service is
complete when 8}l required acts sre done. Ginns v,
Shumate (App. 2 Dist. 1877) 185 Cal.Rptr. 604, 65 Cal.
App3d 802,

Where plaintiff waited until hst moment to attempt to
serve nonresident corporation and summons failed to eom-
ply with this section, no implied exception to § 58la
requiring that action be dismissed unless summons and
complaint i5 served and return made within three years
after commencement of action applied. Schering Corp. v

Superior Court For Sants Barbara County (App. 2 Dist.

1975} 125 Cal.Rptr. 837, 62 Cal.AppSd 737.

2. Diligence to effect personal service -
Defsult judgment would not be entered aguinst bar
examiners in action challenging bar admission practices
for fafiure 1o respond to service of process where service
was made pursuant to this section but no showing was

made that personal delivery could not be made, Giannini .

v. Real, C.D.Cal1989, 711 F Supp. 992, affirmed 911 F24
854, certiorari denied 111 S.Ct. 580, 458 US. 1012, 112
L.Ed2d 585, rehearing denied 111 S.Ct. 1031, 498-US.
1116, 112 L.Ed2d 1111,

Alternative method of serving process upen city of5-
elals, in suit arising from refusal to permit nonconforming
eurb eut access to property from street following redevel-
opment, was invalid; owners failed to use reasonsble
diligence to complete personal delivery, despite two-month
extension of time granted by eourt, and after being told
by opposing eounse! that attempted service was ineffec-
tive. Burchett v. City of Newport Beach (App. 4 Dist.
1995) 40 CalRptr2d 1, 33 CalApp4th 1472, rehemng
denied, review denied.

Plaintiffs established “reasonable diligence™ in sttempt-
ing to effectuate personal service on plaintiffs prior to
defendants’ substitute service on’ guard st entrance of
gsted community in which plaintiffs lived; process server
made three separate sttempts to serve plaintiffs at their
residence, but each time gate guard denied gecess. Bein
v. Brechtel-Jochim Group, Inc. (App. 4 Dist. 1992) 8
Cal.Rptr2d 851, 6 Cal App.4th 1887, review denied.

Actions of process server that were caleulsted to and
did result in actual notice to civil defendant served by
substituted service satisfied requirement of reasonable
diligence in attempting persons) service before resort to
substituted serviee; process server made three unsuccess-
ful attempts to serve husband snd wife at their current
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address, on fourth attempt, wife was found at home, so
she was served individually and another set of summons
and comphaint were left for husband, and copy of sum-
mons and complaint was mailed to hasband. Espindola v,
Nunez (App. 4 Dist. 1988) 246 Cal.Rptr. 596, 199 Cal
App.3d 1389, review denied.

Substitute abode service on petitioner by resl party in
interest was ineffective and void where, except for very
short periods that petitioner was svailable for service at
his residence, real party failed to attempt personal service
for two years and 863 days and, thus, failed to comply
with msandatory prerequisite to abods service by exercis-
Ing reasonable diligence to effect personal service, Evartt
v. Superior Court of Stanislaus County {App. § Dist. 1979)
‘152 Cal.Rptr, 836, 89 Cal App.8d 795

3. Abode
Subatituted service to estranged wife's parents’ address
in sction against husband and wife for hreach of restau-

rant equipment lease was ineffective despite parents’ ad--

dress appesring on her driver’s license where wife had
eatahlished separate legal househald, where she resided

with her children, which was matter of public record.

Zirbes v, Stratton (App. 2 Dist. 1986) 232 CalRptr. 658,
187 Cal. App.3d 1407.

4. Place of business

Service of process on corporation was effected where
process server attempted to leave & copy of the summons
and complaint during usual office hours with the person
who was apparently in charge of the office but was dénied
admittance to the office and then, in view of that person,
left the summons on the doorstep and where copy of the
summons was thereafter mailed to the corporation

Khourie, Crew & Jaeger v. Sabek, Ine. (App. 1 Dist. 1950)

269 CaLRptr. 687, 220 CalApp.3d 1009, rehearing denied,

review denied.

Service of process on estranged wife was not effective
by leaving summons and complaint at restaurant with
estranged husband, for purpose of suit for breach of
restsurant equipment lesse, where wife had not been
working at restaursnt and had not been employed there
for several years, despite wife’s community interest in
restaurant. - Zirbes v, Stratton (App. 2 Dist 1986) 232
CalRptr. 658, 187 Cal.App.3d 1407.

5. Substituted sexvice

Employer failed to properly serve employee with com-
plaint, even though method of service complied with that
required. by state law, and even though employee had
actual notice of complaint, where employer’s attempted

service was invalid uader federal law (because acknowi.-

edgment was signed by employee's wife), and employer
failed to make additional attempt at service in compliance
with state lsw; employer could not rely upon service that
was attempted but not validly cormpleted under federal
law to satisfy different federal requirement permitting
service purtuant to state law. Mason v. Genisco Technol«
ogy Carp., C.A9 (Cal.)1992, 960 F.2d 849.

Under California law, all means other than pemnai
delivery to defendsnt sre considered “substituted service™;
personal service must have been diligently attempted
before substituted service may be performed, and ordi-
narily two or three attempts st personal service st proper
place should fully satisfy requirement of reasonsble diki-
gence and sllow substituted service to be made. Borita
Packing Co. v. O'Sullivan, C.D.Cal.1995, 165 F.R.D. 610,

§ 41521,

CODE OF CIVIL PROCEDURE

For substituted service to be reasonably caleulated to
give interested party notice of pendency of action and
opportunity to be heard, a3 required to comport with due
process, serviee must be made upon person whose rels-
tionship to person to be served makes it more lkely than
not that they will deliver process to named party. Bonita
Packing Ca. v. O'Sullivan, C.D.Cal.1995, 165 F.R.D. 610,

In action seeling to hold corparate sharsholders indi-

vidually liable, substitute service on gate guard &t gated
community in which shareholders resided was proper, as

gate guard was “person apparently in charge of the |

corparate office” and “competent member of the house.
hold™; shareholders authorized guard to control access to
them and their residence, and this relationship ensured
delivery of process. Bein v. Brechtel-Jochim Group, Inc.

(App. 4 Dist. 1992) 8 Cal.Rptr.2d 351, 6 Cal Appdth 1387,

review denied,

Service may be made on either corporztion’s agent or .
on officer. Bein v. Brechtel-Jochim Group, Ine. (Ap]:. 4.

Dist. 1992) 8 Cal.Rptr.2d 351, 8 Cal.AppAth 1387, review
denied.

Liberal construction of process statutes extends to sub-

stituted service as well as to persona] service. Bein v.
Brechtel-Jochim Group, Inc. (App. 4 Dist. 1992) 8 Cal.
Rptr2d 351, § Cal. App.4th 1387, review denied.

6, Service on counsel

Judgment creditor’s defective service of notice of sister
state judgment upon limited partnership did not com-
mence running of 30-day period for bringing motion to
vacate entry of such judgment where creditor attempted
service by leaving copy of notice with receptionist st office
of limited partnership's attorney, receptionist was not
person to be served on behalf of limited parthership, and
creditor failed to mail copy of notice to limited partner-
ship. Tsakes Shipping & Trading, S.A v. Juniper Garden

Town Homes, Ltd. (App. 4 Dist, 1993) 16 Cal.Rptr.ﬂd 585,

12 Cal App.4th 4, review denied.

1. Private post office box

Attempt at substituted service of process by intervenor
to action which was made by mailing summons and com-
plaint to defendant's private post office box was insuffi-
cient to effect service of process; owner of private post

office box company is not person with sufficient relation-’
ship with renter of box to assure that renter will receive

actual notice of pending legal proceeding, and even if
method was not legally deficient, method was insufficlent
under circumstances because better method of obtaining
service by serving process on defendant’s attorney was
resdily available. Bonita Packing Co. v. OSullivan,
€C.D.Cal.1995, 166 F.R.D. 61¢

Substituted service st private mail box address does not
comply with provision of California Code of Civil Proce-
dure governing substituted service. Bonita Packing Co. v.
O'Sullivan, C.D.Cal.1935, 165 F.R.D. 610.

Under California law, private post office box is not

location at which substituted service of process may be
effected; owner of private post office box company is not
person with sufficient relationship with renter of box to
assure that renter will receive actual notice of pending
legal proceeding, and private post office box is unlike
dwelling house, place of abode, or place of business, where
substituted service may be effectad. Bonita Packing Co.

v. O’'Sullivan, C.D.Cal 1995, 165 F.R.D. 610.

Access to gated communities; identification

(8) Notwithstanding any other provision of law, any person shall be granted access to 2 gated
community for a reassonable period of time for the purpose of performing lawful service of process, upon
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May 26, 1998

To: Private Mailbox Service Subcommittee {(Judge Dave Brewer,
Chair; Justice Skip Durham and Judge Michael Marcus, members)

Fm: Maury Hollandiﬂ.é*?k
Re: What I‘ve Learned and Tentatively Concluded

After our 4-22-98 telecon Dave and I agreed that I would try
my hand at some preliminary drafting, for this subcommittee’s
consideration, intended to amend ORCP 7 D to authorize service of
summons on defendants whose only known address is a private
mailbox, by delivery of papers to the proprietor or manager of the
appropriate private mailbox. I have not yvet provided any proposed
language to Dave because it soon' became clear to me that the
difficulties posed by this issue relate far more to operational
factors and legal analysis than to mere drafting, the latter
appearing to me to be a fairly simple task once the reguired
analysis has been done. I believe what I can now most usefully do
is share with you what I’'ve discovered that has a bearing on the
problem assigned to this subcommittee.

1. Private mailbox services (“"PMS”) are. essentially
unregulated private businesses. They are subject to some federal
and state statutory provisions,l but none of these provisions deals
with matters relevant to our task, such as capacity or obligation
to accept service or duty to forward summonses to mailbox clients.?

These services are sprouting up like mushrooms, apparently
everywhere throughout the U.S. I counted five such operations in
the Bugene yellow pages alone, and have visited three of them in
an effort to pry loose what information T could.3 There is now a
national chain of PMS’s called “Mailboxes-Etc.” Everyone with whom
I spoke agreed that this is a booming industry and a fairly recent
and sudden development. I asked, as discreetly as possible, a
couple of the PMS managers in Eugene why people use these

lgtate of Oregon statutory provisions relating to private mailboxes are
shown on Attachment A, and the federal statutory provision on Attachment B, to
this memo. :

2contrary to what I suspected and hoped, since it would probably make
our task easier, private mailboxes are not in any manner regulated by the
USPESs.

3gince I did not misrepresent myself as a potential customer, I have not
been able to get a copy of any written agreement between PMS’s and their
clients. I have attached a copy of a flyer description of various services
and fees as Attachment C to this memo.



services. Naturally, the answer I got wasg that thelr customers
seek privacy, perhaps including being difficult to serve, which
these gents seemed to regard as a perfectly understandable and
legitimate purpose.

However, a desire to evade service appears not te be the
likely motivation of the vast majority of PMS customers. There
are lots of people who are, at any given time, more or less in
transit and have not, for the time being, established a long-term
residence. Such people presumably would normally seek to rent a
Us?Ps8 P.0O. box, but these have long been in short supply and there
ig a waliting period of several months before cne can be obtained.
This fact might have at least some minor bearing on judicial
determination of the constitutionality of any provision
authorizing service on defendants by delivery of summonses to
their PMS. That is to say, if courts could accurately assume that
mere employment of a PMS evidences some purpose of evading
service, they might tolerate a lesser assurance that service on
PMS’s would achieve actual notice to defendants, but that does not
appear to be the case.

When I spoke with the lawyer for the Callfornla process
servers who was instrumental in drafting Cal. C.C.P. § 415.20(b),4
he told me that, as recently as 10 years ago, PMS’'s were hardly
ever encountered by servers in that state, but had since then
become wvery common and. were posing serious difficulties for
servers there, which is what prompted the California provision.
Much the same thing was said to me by the counterpart attorney in
Washington State,5 whom I tracked down through the Washington Bar.

473f a copy of the summons and of the complaint cannot with reasonable
diligence be personally delivered to the person to be served as specified in
Section 416.60, 416,70, 416.80, or 416.90, a summong may be served by leaving
a copy of the summons and of the complaint at such person’s dwelling house,
usual place of abode, usual place of business, or usual mailing address other
than a United States Postal Service post office box, in the presence of a
competent member of the household or a person apparently in charge of his or
her office, place of business, or usual mailing address other than a United
States Postal Service post office box, at least 18 years of age, who shall be
informed of the contents thereof, and by thereafter mailing a copy of the
summons and of the complaint (by first-class mail, postage prepaid) to the
person to be served at the place where a copy of the summons and of the
complaint were left. Service of a summons in this manner is deemed complete
-on the 10th day after the mailing. (Italicized language added by Stats. 1989,
¢. 1416, § 15.)

5T7he Washington provision is as follows: “RCW 4.28.080 (16} In lieu of
service under subsection (15) of this section, where the person cannot with
reasonable diligence be served as &escribed, the summons may be served as
provided in this subsection, and shall be deemed complete on the tenth day
after the required mailing: By leaving a copy at his or her usual mailing
address with a person of suitable age and discretion who is a resident,



2. In order fully to understand this context, I made some
inquiries of the USPS to learn how it figures in serxrvice of
summons, particularly with regard to the “P. 0. Boxes” it offers
for rent. First, in order to get a USPS P.0O. Box, the customer
must f£ill out a form including the customer’s actual residence
address. This information remains on file and can be obtained by
a private process server or deputy sheriff by filing a reguest for
it. A couple of Oregon process servers have told me that the USPS
is very cooperative about providing this information i1f the proper
request form is used. The USPS will not provide residence address
information to anyone just for the asking.

Secondly, although I did not, of course, learn this from the
USP8, a defendant who has a USPS P.0O. Box can presumably be
served, pursuant to ORCP 7 D(2) (d){(i) and (3){(a) (i), by certified,
registered, or express mall, return receipt requested. The way
this would work is that a postal clerk signs the return receipt,
places a notice in the addressee’s box while retaining the
mailing, and then hands it over to the addressee provided the
latter in turn signs something acknowledging receipt from the
postal clerk.® :

The USPS will under no circumstance accept service of summons,
or process of any kind on behalf of any customer by means of
personal delivery to any of its employees. In other words, the
USPS refuses, as a matter of policy, to function as an agent for
service, although it does, of course, participate in service when

proprietor, or agent thereof, and by thereafter mailing a copy by first class
mail, postage prepaid, to the person to be served at his or her usual mailing
address. For the purposes of thisz subsection, “usual malling address” shall
not inciude a United States postal service post office box or the person's
place of employment.” (This provision was added by Laws 19%6, ch. 223, § 1,
and Laws 1997, ch. 380, 8§ 1.) The subsection 15 referred to above is as
follows: “(15) In all other cases, to the defendant personally, or by
leaving a copy of the summons at the house of his or her usual abode with some
person of suitable age and discretion then resident therein.”

‘ Another closely related problem has been created by the proliferation of
so-called “gated communities,” especially in areas with a large number of
wealthy retirees. 8Since the Oregon process servers have not asked the Council
to deal with that problem, I assume the subcommittee will leave it to another
biennium. Or perhaps an effort should be made to deal with it now.

6This might pose a problem regarding our recently authorized service by
mail pursuant te ORCP 7 D{2}(d) (i) and (3}{a)(i). This method requires that
the receipt be signed by the defendant personally. There might be some room
for doubt whether service by this method would be wvalid where the receipt is
gsigned by a postal clerk, even if there is a subsequent receipt signed by the
defendant. I'd suppose the answer should be ves, but I‘m not certain that is
the answer that would follow from the present language of 7 D(2){(d4)(i). Does
the subcommittee wish to clarify this?



service is accomplished by mailing. Thig 1s the reason why the
California and Washington provisions both expressly exclude USPS
P.0. boxes from their purview. The USPS treats papers that are
part of process of effecting service like any other piece of mail
within its class.

3. Now, as to the interrelationship between the USPS and
PMS‘s. If an ordinary letter or package is addressed to: “Maury
Holland, Suite or #, The Eugene Mailbox Center, Inc., 1430
Willamette St., Eugene, OR 97401,” the USPS will simply deliver my
mail there, no questions asked. As far as I can tell, the USPS
has no authority over PMS’s and makes no effort to regulate their
service or their legal relationship with their customers. Some
PMS customers pay extra to have thelr mail forwarded to then,
presumably to their actual residence addresses, but others pay a
lower fee and pick up their accumulated mail at the PMS, right out
of their box. Each of the PMS managers with whom I have spoken
told me emphatically that information concerning the actual
residence addresses of their customers is private and will not be
revealed to anyone, inciuding a private process server, but they
did say this information would be disclosed to “law enforcement.”
When I asked them whether “law enforcement” would include a deputy
sheriff attempting to make personal service on a PMS customer by
personal delivery to a PMS proprietor or manager, each answered
“no way.” One PMS manager told me that disclosure of this
information would viclate some “privacy law,” but I have noft been
able to locate any such law and doubt that one exists.

If a mailing has the above address, but regquires a signed
return receipt, the USPS will deliver the mailing to my PMS and
will accept the signature of the manager or anyone else behind the
counter, provided the addressee has placed on file with the PMS
written authorization for its manager or other employee to thus
receipt for return receipt mail on his or her behalf. Similarly
to the USPS, the PMS will place a notice of return receipt mail in
the customer’s box or forward it to the customer’s actual
residence, and will turn over such mall to the customer only when
the latter signs some kind of acknowledgement of receipt.”?

4. Now, to come to the nub of our problem. I asked each of
the PMS managers with whom I spoke what they would do 1if either a
deputy sheriff or private process service attempted to serve one
of their customers by personal delivery of the papers to them.
Each was emphatic that he would refuse to “accept” delivery of the
papers, which they understood would have the effect of refusing to
accept service effective on thelr customer-defendant. And, as
mentioned above, each of the managers said he would not reveal,
either to a deputy sheriff or private server, the actual residence

7This obviously poses the same gquestion about service pursuant to ORCE 7
D{2Y{d) (1) and (3) (a) (i) as noted in fnt. 6 above.



address of the customer-defendant. Each added, in effect, that
*accepting” service of summonses or the like 1s no part of its
business, and that PMS’s have no authority or obligation to have
anything to do with such matters. One relatively friendly guy
conceded that accepting service on behalf of customers might well
defeat part of the purpose of having private mailboxes.

Obviously, PMS's cannot plausibly be regarded as their
customers agents in fact, by actual appointment, for purposes of
‘accepting” service by personal delivery on their behalf. Tf
asked, both the customers and the PMS’'s would adamantly deny that
any such agency relationship existed in fact.8 While I did not
pause to argue the point with them, what the PMS managers I spoke
with overlooked is that, within due process and perhaps other
constitutional limits, the law can designate one person the agent
of another person for various purposes, including service, so that
the agency relationship does not in the least depend upon what the
parties themselves think or would prefer. There are plenty
examples in ORCP 7 D of agency imposed by law for purposes of
service on certain defendants by personal delivery of papers to
such agents. Among these are D(2) (b) substituted service by
delivery of papers to a resident of the defendant’'s “dwelling
house or usual place of abode” who 1s “over 14 vyears of age, ”?
office service under D(2) (c) by personal delivery of papers to
*the person who is apparently in charge” of on office maintained
by the defendant, and the individuals specified in D(3} (b) (i) for
the primary method of serving corporations and limited
partnerships.

Bearing in mind that service by maill can already be
accomplished by mailing to a defendant at his or her PMS address,
at least if the possible doubt noted in fnt. 6 and 7 above is
removed, the first gquestion seems to me to be whether it would be
good procedural policy for the Council now to attempt to frame a
provision that would authorize, presumably as an alternative or
secondary service method, service on a defendant who is a PMS
customer by delivery of papers to the proprietor or manager of
such defendant’s PMS. Thig is obviously what the Oregon process

8Tnterestingly, the California lawyer whom I interviewed by phone told
me that Mailboxes--~Etce. had initially refused to accept service on their
customers by personal delivery of papers to its branches for some time after
the enactment of the California provision shown in fnt. 4 above. But he added
that, more recently, Mailboxes-~-Etc, has become much more “cooperative,” and
that its branch managers were now regularly accepting service by personal
delivery. He was not as clear about PMS’'s apart from Mailboxes--Etc.

9By the way, does “over 14 vears of age” mean anvone who is past his or
her l4th birthday, or must he or she be past the 15th birthday? Should the
subcommittee propose te the Council that this little ambigulty be cleared up,
such as by changing to: *is 14 or more years of age®? How would any of you
judges like to see that question have to be adijudicated?



servers want. They obviously have no interest in the validity of
mail service by mailing to PMS addresses, and would procbably
prefer that that method not be deemed valid. They also seem to
understand that another way of solving their problem--by
compelling PMS’s to disclose to process servers the actual
residence addresges of thelr customers in the same manner as the
USPS does upon completion of a request form--could be achieved
only by action of the Legislature.

The crucial thing to understand about effecting service by
delivery of papers to an agent designated as such by law is that,
if the law’s designation i1s valid, whatever that means, then the
agent thus appointed can no more refuse to “accept” or “receive”
gservice than could the actual defendant refuse to accept or
receive sgervice by personal delivery of the papers to him- or
herself. If T am the defendant, and am approached by a deputy
sheriff or private server to make service by personal delivery of
the papers to me, I can tell them to go to hell, to go away, or
say or do anything I want, but, provided the server tells me that
“these are legal papers for vou” or words to that effect, and says
the magic words, “you're served,” then I will have been
effectively personally served even though I have not “accepted” or
*received” the papers in the ordinary, colloguial sense of the
word. By parity of reasoning, if, like a resgident of a
defendant’s house of abode, or a person apparently in charge of a
defendant’s office, a PMS manager were to tell a server to take
the papers away, the defendant still will have been effectively
served, provided the PMS manager has been validly appointed by law
as the defendant’'s agent for purpose of effecting service.l0

The point I am frankly hung up on, which I think now needs
your collective wisdom, is whether it would make good sense, and
whether it would comport with due process, for the Council now to
promulgate an amendment to ORCP 7 D in effect designating managers
of PMS’s -their customers’ agents for the limited purpose of
accepting or receliving service of summonses, on behalf of
defendants who are their customers, by means of personal delivery

10My guess is that 1if, as the California lawyer toid me, the Mailboxes-
Etc. branches in that state have lately become more cooperative about
“accepting” delivery of papers on behalf of their customers, see fnt. 8 above,
this might have been because branch managers were informed by their superiors
that, regardless of whether they actually agree to accept the papers and see
that the customers named as defendants get them, the server’s mere proffer of
the papers, by what in Oregon is called “drop service,” suffices effectively
to serve such customer-defendants, and that failure to ensure that customer-
defendants actually get the papers might give rise to some form of liability
on the part of Mailboxes--BEte. in the event these defendants neglect to appear
and defend and are therefore defaulted.



of papers to such managers.ll One consideration which occurs to
ne, and which first the subcommittee and then the full Council
should give whatever weight it might warrant, is that 1if the
Oregon process servers do not get what they want from the Council,
they will almost certainly seek it from the Legislature, which
might well produce a very bad ORCP amendment. However, the
Council might persuade the process servers to give it more time,
to get the benefit of similar efforts nationally, including some
better reasoned cases than Dave found, which my research confirms
are the only published opinions yet extant.12

At a recent meeting of the Lien Certificate Working Group of
the 0SB Debtor-Creditor Section concerning its proposed amendments
to ORCP 70 A(2), I had an opportunity to discuss this issue with
some attorneys engaged in collections practice. All of these

ilNote that if this were done, it would create a new kind of personal,
not substituted, service. That is because of the following language in ORCP 7
D(i): “Service may be made, . « . by the following methods: perscnal
service of summons upon defendant or an agent of defendant authorized [by
appointment or law] to receive [not necessarily “to accept} process; . . . .
ITneidentally, D{(l)'s definition of personal gservice as incliuding service on an
agent is somewhat inconsistent with the definition of personal service in
D(2}{a), which does not include delivery of papers to an agent unless "the
person to be served® is read to mean either the defendant or defendant's
agent. Does "the person to be served" as the phrase appears in D{2) (a) mean
only the defendant, or also an agent of the defendant? The latter meaning is
inconsistent with the definition of personal service in D{l) unless resident
of defendant's place of abode to whom papers may be delivered under D{2} (b) is
not an agent of the defendant, and unless the person apparently in charge of
defendant's office is not, for purposes of office service under D(2){c), the
defendant's agent.

12The one case which sustained the wvalidity of service pursuant to
California’s provision against a due process challenge, Burrows v. City of
League City, Texas, is virtually worthless as authority. This is not merely
because (sorry, Dave and Mike) it is a trial court opinion, but also because
it relied upon the specific circumstance that the sexrver sought and obtained
from the PMS employee the latter’s personal assurance that he would see that
the defendant got the papers. As we happy few know full well, this was very
faulty analyvsis under the prospective due process standard articulated by
Mullane, under which happenstance is not supposed to count. _

Dave's other case, Bonita Packing Company v. 0‘$ullivan, held service by
delivery of papers to a PMS invalid as a matter of supposed legislative
intent. The 0’Sullivan opinion is truly terrible. It reasons from the fact
that the California provision specifically excludes service by delivery of
papers toc a USPS P.0O. Box a legislative intent also to exclude service by
delivery of papers to a PMS, thus ignoring the actual reason for exclusion of
the former. Having botched the question of legislative intent, the opinion
then goes on gratuitously to assert that service by delivery of papers to
PMS’s would viclate due process according to the Mullane standard.



-attorneys agreed that, as far as they knew, the difficulties for
naking service in Oregon created by PMS’s are considerably less
urgent than what the OAPS would have the Council believe. They
said that, of course, they have long had difficulties with service
on hard-to-find defendants, but did not believe these are any
worse now than heretofore. They added that, when confronted by
defendants who cannot be found, they have no substantial problem
obtaining ORCP 7 D(6) orders for service by publication. I even
got a sense that these attorneys regard PMS’'s as a non-problem and
would just as soon stay with publication. Dave and Mike will, of
course, have a sense of how substantial a burden ruling on 7 D(6)
motions, with their attendant affidavits, imposes on trial courts.

Should the subcommittee decide that promulgating an apt
amendment to ORCP 7 D should at least be attempted, the guestion
then becomes whether the Council could lawfully do so. My view is
that the Council can lawfully do anything the Legislature could
do, provided it stays within its statutorily limited authority
over matters of “process, practice, and procedure, ”13 That is to
say, 1f the Legislature could designate PMS managers as theilr
customers’ agents as a matter of law for the limited purpose of
receiving service on their behalf, then so could the Council,
subject, however, to the following single, but perhaps critical
reservation. That reservation relates to due process, not to the
Council’s authority to legisiate within its restricted domain.

My due process concern is the following. What does
fourteenth amendment due process reguire in order for any
legislative authority, including the Council, validly to designate
A as B’'s agent for the limited purpose of service of summons? One
thing that 1s certainly necessary is that there be some
legislative provision announcing this agency relationship, so that
both A and B have reasonable notice of its existence and
conseguences. It seems to me bevond doubt that an apt ORCP
provision, whether promulgated by the Council or enacted by the
Legislature, would fully satisfy this requirement.

However, bearing in mind that we are not here dealing with an
agency in fact or “by appointment,” as the conventional language
hag it--one that derives from the agreement or shared assumptions
of A and B--what else is required for the imposition of an agency
relationship between A and B as a matter of law? The leading U.S.
Supreme Court case on this issue is still Hess v. Pawloski.l4 The
Court there upheld, agalnst a due process challenge, a then-new
Massachusetts statute which provided that out-ocf-state motorists
involved in accidents on Massachusetts highways could be served
with summons, in actions arising out of such an accident, by their

135es, ORS 1.735: " {1} The Council on Court Procedures shall
promulgate rules governing pleading, practice and procedure, including rules
governing form and service of summons . . . "

14274 U.8. 352, 47 S. Ct. 632 (1927).



delivery to the Registrar of Motor Vehicles.15 Essential to this
holding, and most pertinent to the problem assigned to this
subcommittese, was the Court’s emphasisz on the fact that the
Massachusetts provigion imposed a statutory duty on the Registrar
of Motor Vehicles to forward the papers to the out-of-state
motorist-defendant by a form of mail requiring a signed return

receipt. Hess is still goed law, but there must be hundreds of
more recent decisions refining its holding in a wvariety of
contexts. If the subcommittee thinks it worthwhile undertaking

some Iin-depth research into the pertinent case law since Hess, 1
would be glad to take the plunge.

The reason some in-depth research might be necessary is, I
assume, obvious. The reason is because, while I have no doubt
that the Council has the authority as a matter of delegated
legislative power to provide that PMS managers shall be deemed to
be the agents of their customers £for purpose of service of
summonses in cases where theilr customers are defendants, I
seriously doubt whether the Council, as opposed to the
Legislature, has the authority to impose upon PMS managers any
legal obligation to ensure that papers delivered to them actually
reach the defendant-customers. Without that legal obligation, in
my mind there would be grave doubt under Hess whether a provision
imposging an agency relationship between PMS’s and their customers,
even for the limited purpose of service of summons, would comply
with due process.

Should you share my doubt on this score, one possible
alternative to the Council’'s promulgating an amendment, in
addition to stalling for time to allow more developments in other
jurisdictions and for the ijudicial decisions such developments
will almost certainly occasion, would be for the Council to work
through the OSR Practice & Procedure Committee in an effort to
come up with a bill for introduction in the 1999 Legislature. A
bill, if enacted, could, unlike a Council-promulgated amendment,
do both things at the same time--that ig, impose the necessary
agency relationship and also the legal obligation on the part of
PMS’s. However, there might not be enough time remaining in this
biennial cycle for that course of action, the drafting would be
complicated, and I have no idea how the politics of such a bill
would play out in the Legislature. A possibly simpler Legislative
solution would be a bill requiring that PMS's disclose the current
residence addresses of their customers to anvone, whether a deputy
sheriff or a private process server, attempting to serve a summons
on one of their customers. Again, your judgments are needed.

1534 very similar Oregon statute was the origin of ORCP 7 D(4){a) prior
to its recent amendment by the Council which, among other things, took the DMV
out of the loop. That statube must have included a provision requiring the
DMV to forward papers to defendants by some form of return receipt mailing.
But, as we disgscovered last biennium, the DMV had, at some point in the past,
ceased forwarding papers, and in recent decades was merely £iling them.



That might set off a lobbying battle between the OAPS and Oregon
PMS's, but that is not the Council's concern. When they spoke to
the Council, the OAPS people conceded, 1in response O some
member's question, that legislation mandating disclosure of actual
residence addresses of their customers would pretty much solve
this problem. Plug, it would do so without any need to tinker
with ORCP 7 D.

In case I haven't vet exhausted your patience, for the sake
of completeness there is possibly one other tack to take. We know
that personal service can be made on any defendant by delivery of
papers to an agent of defendant appointed in fact or as imposed by
law. (Actually, the right way to state this is "by appointment in
fact or by law.") We also know from Hess, and common sense, that
if certain kinds of agents are to be appointed by law consistent
with due process, they must be subject to a statutory or other
legal obligation to see that papers are somehow forwarded to the
defendant. In Hess that was accomplished by placing the
Massachusetts Registrar of Motor Vehicles under a statutory
obligation to send the papers on to the defendant by a form of
mail vielding a return receipt. But, how does that bit of legal
doctrine relate to substituted service under D{(2)(b), office
service under D(2) (c), or service on a corporation or limited
partnership by delivery of papers to the individuals specified in
D(3) (b). Are these individuals, or are the resident of
defendant's usual abode, or the person apparently in charge of
defendant's office, all agents of the respective defendants? And,
if they are agents of the respective defendants, are they such by
appointment in fact or by law? The individuals specified in
D{(3(b) are probably agents in fact of the corporatiocn or limited
partnership, and the same might be true of the person in charge of
the office. However, can you imagine that a defendant served
pursuant to D{2) (¢} could invalidate such service by showing that
the office manager was expressly prohibited from accepting service
of summons? I would suppose not. Also, what about substituted
service pursuant to D(2)(b). It would be quite a stretch to say
that everyone resident at a particular address has appointed all
other residents over the age of 14 their agent in fact for
purposes of accepting service. To the extent any of these people
who can accept service on behalf of a defendant are not the
latter's agent in fact, they must be the defendant's agent by
legal appointment. But, if that is so, where is the statutory
obligation imposed on these people to make sure the respective
defendants on whose behalf they are accepting service actually
recelve the papers? Or perhaps, as suggested by the wording of
D(1l), none of these people are deemed agents of any kind, but are
simply people whom D(2) regards, as a matter of common sense, as
sufficiently likely to get the papers to the respective defendants
so that due process is satisfied. In any event, no sane person
could question the constitutionality of substituted or office
service.

My purpose 1in treating yvou to this little exercise is not to

10



engage in legal deconstruction, but simply to suggest that the
entire area of sexvice on one person being effective service on
someone else is not a model of doctrinal clarity or legal
consistency. It brings to mind the famous saying of Holmes about
the life of the law being more experience than strict logic.:

Assuming I am right that there are instances where valid
sexrvice can be made on defendants by delivery of papers to someone
else, but where that someone else might not, strictly speaking, be
either an agent by law or an agent in fact of the defendant thus
served, and where there is no statutory or other legal obligation
imposed on the former to forward papers to the latter, I don't
think that admittedly rather wvague notion affords any help when it
comes to the problem of serving defendants by delivery of papers
to their PMS's. As things now stand, the factual and legal
relatlongship between PMS's and their customers is such that, in
the absence of a formal legal obligation to do so, there is not a
sufficient commonsensical assurance that they will forward papers
delivered to them to those customers as would satisfy due process.
For the Council to authorize service on defendants by delivery of
papers to their PMS's satrikes me as about as dubious as
authorizing service by delivery of papers to their dentists.

Thus, my conclusion is that only two solutions, neither of
which could be provided by the Council, are avallable. One would
be for the Legislature to impose a limited agency on PMS's, as a
matter of law, authorizing them to receive service on behalf of
their customers and, further, obligating them to forward the
papers to those customers. The other, which strikes me as
preferable because simpler, would be for the Legislature to
require PMS's to provide servers with the actual residence
addresses of their customerg when named as defendants. Either of

these ideas should be routed through the 0SB Practice & Procedure

Committee. Despite the reassuring assessment given to me by the
California lawver, in my opinion both the California and the
Washington provisions are sgeriously vulnerable to due process
challenges.

c: Bruce C. Hamlin (£fyi)

1l



Appendix E\ State of Oregon Statutes Relating to Private
Mail Agents

1997 CREGCN REVISED STATUTES
TITLE 50. TRADE REGULATIONS AND PRACTICES
CHAPTER 646. TRADE PRACTICES AND ANTITTRUST REGULATTCN
MATL, AGENTS
COPR. {C) 1997 by STATE OF OREGON Legislative Counsel Commnittee
Current through End of 1997 Reg. Sess.

646.221. Definitions for ORS 646.221 to 646.240.

As used in ORS 646.221 to 646.240:

(1) "Mall agent" means any person, sole proprietorship, partnership,
corporation or other entity who owns, manages, rents or operates one or more
mailboxes, as defined in this section, for receipt of United States mail or
materials received from or delivered by a private express carrier, for any
person, sole proprietorship, partnershlp, corporation or other entity not the
.mail agent.

{(2) "Mailbox" means any physical location or receptacle where Unltec‘i
States mail or matez::.als received fram or delivered by a prlvate express
carrier are received, stored or sorted, including letter boxes.

(3) "Tenant" means any person, sole proprietorship, partnership,
corporation or other entity who contracts with or otherwise causes a mail
agent to receive, store, sort, hold or forward any Unlted States mail or

materials received from or delivered by any private express carrier on the

tenant's behalf.

646.225. Prohibited conduct; required verifications and notice.

(1) A mail agent shall not contract with a tenant to receive United
States mail or materials received from or delivered by a private express
carrier on the tenant's behalf if the mail agent knows or should khow that the
tenant has provided a false name, title or address to the mail agent.

(2) Prior to contracting with a tenant to receive United States mail or
materials received from or delivered by a private express carrier on the
tenant's behalf, the mail agent shall independently verify:

(a) The identity of the tenant.

(b) The residence address of the tenant if the tenant is an individual
or the business address of the tenant if the tenant is a business entity.

{c} In the case of a corporation, that the corporation is authorized to
do business in this state.

(d} In the case of an entity using an assumed business name, that the
name has been registered for use in the State of Oregon.

(3) The mail agent shall accept mall or materials received from or
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delivered by a private express carrier on behalf of the temant only if the
mail is, or the materials received from or delivered by a private express
carrier are addressed to the tenant. The mall agent shall not deposit United
States mail or materials recelved from or delivered by a private express
carrier in any mailbox unless the addressee has rented a mailbox from the mail
agent:., .

{4) Whenever a mail agent has reason to believe that a tenant is using a
mailbox to escape identification, the mail agent shall immediately notify the
Attorney General and the United States Postal Inspector.

646.229. Malil agent bond; exceptions.

(1) Except as provided in subsection (2} of this section, each mail
agent shall maintain a surety bond in the sum of 310,000.

(2) Subsection (1) of this section shall not apply to a mail agent whose
activity as a mail agent consists solely of receiving, storing, sorting,
holding or forwarding United States mail or materials received from or
delivered by a private express carrier for tenants of the maitl agent if:

(a) The tenant is also renting or leasing from the mail agent an office,
store, residential unit or other space or unit intended for human occupancy,
which space or unit is located on the same premises as the mailbox; and

(b) The mail agent services which the mail agent is providing to the
tenant are incidental to and a part of the landlord-tenant relationship which
exists between the mail agent and the tenant with respect to the leased space
or unit.

646.235. Damages.

Upon proof by a preponderance of evidence that a mail agent has failed
to satisfy any of the mail agent's duties set forth in ORS 646.225, the mail
agent shall be liable for actual damages caused to any person who sent United
States mail or materials received from or delivered by a private express
carrier addressed to a fictitious person at any tenant's mailbox and who is
damaged because the person who sent the United States mail or materials
received from or delivered by a private express carrier is unable to identify
the tenant. A mail agent's liability under this section shall not exceed
$1,000 per occurrence.

646.240. Action by Attorney General; civil penalty; injunction;
attorney fees and costs.

(1) The Attorney General may bring an action in the name of the state
against any mail agent for violation of CRS 646.225% or 646.229. Upon proof by
a preponderance of the evidence of a violation of ORS 646.225 or 646.229, a
mail agent shall forfelt and pay a civil penalty of not more than $1,000 for
an initial viclation. For a second or subseguent viclation, the mail agent
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shall forfeit and pay a civil penalty of not more than $5,000 for each
violation.

(2) The Attorney General may bring an action in the name of the state
against any mall agent or other person or entity to restrain or prevent any
viclation of ORS 646.225 or 646.229.

{3) The court may award reasonable attorney fees and costs of
investigation, preparation and litigation to the Attorney General if the
Attorney General prevails in an action under this section. The court may award
reasonable attorney fees and costs of investigation, preparation and
litigation to a defendant who preveils in an action under this section if the
court determines that the Attormey General had no cbjectively reasonable basis
for asserting the claim or no reasonable basis for appealing an adverse
decision of the trial court.
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Appendix @: Federal Statutes Relating to Private Mail Services

UNITED STATES CCDE ANNOTATED
TITLE 39. POSTAL SERVICE
PART TV--MATT, MATTER
CHAPTER 30--NOMNMATLARLE MATTER
Copr. (C) West 1998. No Claim to Orig. U.S. Govt. Works
Current through P.L. 105-165, approved 3-20-98

§ 3003. Mail bearing a fictitious name or address

(a) Upon evidence satisfactory to the Postal Service that any person is
using a fictitious, false, or assumed name, title, or address in conducting,
prowoting, or carrying on or assisting therein, by means of the postal
sexvices of the United States, an activity in violation of sections 1302,
1341, and 1342 of title 18, it may--

(1) withhold mail so addressed from delivery; and

(2} require the party claiming the mail to furnish proof to it of the
claimant's identity and right to receive the mail.

(b} The Postal Service may issue an order directing that mail, covered
by subsection {(a) of this section, be forwarded to a dead letter office as
fictitiocus matter, or be returned to the sender wh

(1) the party claiming the mail fails to furnish proof of his identity
and right to receive the mail; or

(2) the Postal Service determines that the mail is addressed to a
fictitious, false, or assumed name, title, or address.



Th&Eugene Mailbox Center, Inc;w | |
1430 Willamette Street » Engene, OR 974.01 APP" ndix C

M (541) 485-1360 = FAX‘(Sé:{) 485-4529 -
. 1 (800) 785-1360

Box Rental Fees

Regular box: $9.00 / month® or
$51.00 / 6 months or
$96.00 / 12 months

Medium box: $11.00 / month™ or
$63.00 / 6 months or
$120.00 / 12 months

Large box: - $16.00 / mon’ch* or
' - $93.00 / 6 months or
$180.00 / 12 months

* Monthly rental requires first and last month rent
Opening rents are pro-rated to the first of the month. ‘
$2.00 deposit per box key. Minimum rental is one month. -

Hours: 8:30 —5:30 M—F and 9:00 —2:00 Saturdays. -
Closed Sundays and Postal Holidays.
> > seg other rdeﬁrﬁﬂsﬁraﬁmrsm >>>



The Eugene Mailbox Center, Inc. " .
1430 Willamette Strest « Eugene, OR 97401 Gfecdip C
(541) 485-1360 » FAX (541) 485-4529
1 (800) 785-1360

“Service Fees

MAIL FORWARDING — $1.00 for each forwarding, plus postage, and 10,25 or
50 cents for envelopes as needed. Please spedfy how often you want your mail -
forwarded and what kind of mail to send (e.g.: “forward daily but omit junk
mail” or “forward all mail every Friday”).

PACKAGE HOLDING — 50 cents a day per package beginning the second day .
after delivery to the Eugene Mail Center. A package received on Monday will
incur a 50 cent fee by Wednesday, a $1.00 fes by Thursday, and so forth.

BOXRENTAL LATE FEE — $2.00 on rent more than seven days past due. The
Eugene Mail Center reserves the right to close your box when rent is more than 15 days
past due.

FAX — To send: $2.00 for the first page plus $1.00 for each additional page.
To receive: §.75 per page. Local numbers are $1.00 per page
Fees are per transmission

- - Please Note:

DQ NOT use “PO Box” as part of your address. DQ use “suite” or “#” when
referring to your box number. Using “PO Box” may cause the US Post Office to
delay delivery of your mail.

Please inform us of all personal and business names used onmail addressed to
your box. Mail addressed without a box number and/or a name listed withthe
Eugene Mail Center may be returned to l‘he sender.

We require a copy of your DBA registration with Salem for any mail using a
business name, and a waiver form Is required for mail using an alias.
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