
Fro:

To:

January 31, 1998

OSE Procedure & Practice Committee (via Karsten Hans
Rasmussen) ~

Maury Hollandl~

Re: The Need to Clarify Oregon's "Sanskrit" Statute, ORS 12.220

Most U.S. jurisdictions have a so-called "savings statute," a
few do not, and one could debate whether having such a statute
represents good policy. 2 Oregon has, in fact, long had a savings
statute, currently codified as ORS 12.220 (copy attached), but if
there were a Nobel Prize for lousy statutory drafting, it would be
a strong entry. Read literally, it provides that if one timely
commences an action and loses, either at trial or on appeal, one
"may commence a new action upon such cause of action within one
year after the dismissal or reversal on appeal; however, all
defenses that would have been available against the action, if
brought within the time limited for the bringing of the action,
shall be available against the new action when brought under this
section. "

While rather awkwardly providing that the subsequent action
relates back to the first for purposes of limitations, the fatal
flaw in ORS 12.220 is its failure to make clear that its relation-

lAlthough I am Executive Director of the Council on Court Procedures, I
should say that this proposal is not submitted in that capacity or on behalf
of the Council, which bears no responsibility for it and has in no way
endorsed it. I've merely copied Council members on this for whatever interest
it might have.

2Regarding savings statutes generally, see 51 AM. JUR. 2d §§ 301-318, 54
C.J.S. §§ 240-251, 6A.L.R.3d 1043, 79 A.L.R.2d 1333, 79 A.L.R.2d 1290, and
54 A.L.R.2d 1229. While I have not made a count of all other states, my
impression is that a considerable majority of them do have savings statutes of
one kind or another. Federal law provides at least the following example of a
savings statute:

28 U.S.C. § 1367(d). The period of limitations for any claim assert
ed under subsection (a), and for any other claim in the same action
that is voluntarily dismissed at the same time as or after the dis
missal of the claim under subsection (a), shall be tolled while the
claim is pending and for a period of 30 days after it is dismissed
unless State law provides for a longer tolling period. {Although not
as clear as it might be, this provision is intended to protect against
so-called pendent or supplemental state law claims becoming time
barred while pending in a U.S. district court.}
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back provision comes into play only when the first action .i s
dismissed on some procedural ground, not going to the merits.
Without this limitation being expressl;r. stated, the provision
makes no sense because, in addition to1all defenses that would
have been available against the (original] action," the subsequent
action would presumably be subject to the additional defense of
claim preclusion. As presently worded, anyone reading 12.220
might pardonably wonder why any statute would authorize people to
sue, lose, and then sue again on the same cause of action when the
only result could be dismissal on basis of claim preclusion merely
because the second action would not be time-barred. If a lawyer
took 12.220 literally, and reinstituted an action on a claim
precluded by any sort of previous merits dismissal merely because
the action would not be time-barred, he or she would likely be
looking at sanctions.

My suggestion is that your Committee consider drafting new
statutory language either replacing 12.220 or performing drastic
surgery on it, for sponsorship by the OSB in the 1999 legislative
session if it gets the required approvals up the line to the BOG.
The new or amended savings statute should, at a minimum, contain
the following three elements: 1. the defendant(s) must receive
actual notice of the action within the time prescribed by ORS
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12.020(2)3 for service
dismissed, ei ther by
procedural ground not

of summons;4 2. the original action must be
the trial or appellate court, on some
implicating the merits,S and; 3. a new

3" 12.020. When action deemed begun. (1) Except as provided in
subsection (2) of this section, for the purpose of determining whether an
action has been commenced within the time limited, an action shall be deemed
commenced as to each defendant, when the complaint is filed, and the summons
served on the defendant, or on a codefendant who is a joint contractor, or
otherwise united in interest with the defendant.

(2) If the first publication of summons or other service of summons in
an action occurs before the expiration of 60 days after the date on which the
complaint in the action was filed, the action against each person of whom the
court by such service has acquired jurisdiction shall be deemed to have been
commenced upon the date on which the complaint in the action was filed. Ii

One would not want the new or amended provision to state that the first
action must have been "begun U or "commenced u as provided in ORS 12.020,
because that statute requires that summons be served within 60 days of filing
of the complaint, and t1 s e r v i Ge of surmnons lt is understood to mean sufficient
service in accordance with ORCP 7. This would largely defeat the purpose of
this or any good savings statute, the most frequent application would probably
be in those considerable number of cases where service was insufficient
despite having afforded defendant actual notice of the action. While I
haven' t fully thought this point through, I' m inclined to think that
triggering of the savings statute should be conditioned upon defendant having
received actual notice of the action within the time prescribed by ORS
12.020(2), most often as a result of insufficient service.

41n addition to its failure to differentiate between merits and non
merits dismissals, another serious flaw in the present ORS 12.220 is the
language: "[I]f an action is commenced within the time prescribed therefor

The reason this is bad is because under ORS 12.020, the key statute in
most cases posing the issue of whether an action is time-barred, the first
action would not be deemed to have be'eri "commenced l' unless there was
sufficient service of summons within the prescribed time. Retaining the "if
an action is commenced" phraseology would be unwise because it would render
the savings statute inapplicable in precisely those many cases where it is
probably most appropriate and most frequently needed, namely, cases where the
defendant gains actual knowledge of the action within the time prescribed by
ORS 12.020 by means of service that is insufficient. The thought that somehow
must be captured is that, in the first action, the complaint was filed and the
defendant somehow got actual notice within the prescribed time, almost always
by way of insufficient service.

SGreat care should naturally be taken as howl precisel~ this concept is
expressed. The obvious procedural grounds that come to mind as bases for
prior dismissals which should trigger application of the savings statute are
those listed in ORCP 21 A(l) through (7), but not A(8) or (9). Although in
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action, asserting one or more of the claims asserted in the
original action, must be commenced within some relatively short
time following the date of the entry of judgment of dismissal in
the first action. 6

An amended ORS 12.220, or an entirely new savings statute,
will not be easy to draft, although there are plenty of models in
other states to provide inspiration and guidance. Should you
decide to act on this suggestion, and if you would care to have me
assist, or consult with you in connection with your drafting, I'd
be happy to do so. Drafting a workable savings statute obviously
presents several knotty problems, some of which should perhaps be
addressed in the statutory language, but others of which are
probably best left to the courts and judicial technique Examples
of such problems are whether the statute should apply when the
first action is dismissed in some other jurisdiction and the
second is filed in an Oregon court,7 what happens when there are
additional claims or some different parties in the second as
opposed to the first action, and how specifically to express the
non-merits grounds of dismissal in the first action that would
trigger the statute's application.

The rationale of savings statutes is simple and, in my
opinion, sound as a matter of policy. It is that, provided it
results in actual notice to defendant within the time prescribed
for service of summons, institution of the first, timely action,
serves the primary purpose of statutes of limitations, which is to
let prospective defendants know, within a reasonable time
following whatever events give rise to litigation, that they are
being sued, by whom, and more or less about what, even if the
action is dismissed on some ground not going to the merits. The
requirement that the second litigation be instituted quite

Oregon practice improper venue is not a ground for dismissal, it might be wise
to include that defense to cpver instances of dismissals for improper venue in
federal court or a court of another state in cases where Oregon limitations
law is generally applicable as a matter of choice of law. Perhaps the best
solution would be to use some generic phrase such as ltdismissed without
prejudice" or "dismissed on any ground not involving the merits of a claim or
any substantive defense."

6The current DRS 12.220 provides for one year, which strikes me as much
too long. Savings statutes of other jurisdictions should be consulted, but
something like 90 days following entry of judgment dismissing the first action
seems to me more appropriate.

7As a matter of choice of law, Oregon's new or amended savings statute
should probably apply in all cases wherein Oregon's limitations law generally
is applicable, and therefore should not depend upon whether the subsequent
action is in an Oregon or non-Oregon court. This is a rat~er complicated
matter which almost certainly should not be addressed in statutory text.
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promptly after dismissal of the first serves what is probably the
secondary purpose of statutes of limitations, which is to enhance
the reliability of fact-finding by barring stale claims. In any
event, Oregon has, I believe since statehood, resolved the policy
question in favor of having a savings statute, but the current one
is so poorly drafted as .to be almost useless.

I've attached copies of all the appellate opinions in which
the Supreme Court or Court of Appeals have interpreted ORS 12.220.
Actually, those courts have done a remarkably good job making
sense of this statutory hash, despite its defective wording. It
is worth noting that, in Hatley,8 the Supreme Court characterized
ORS 12.220 as a savings statute, and applied it accordingly.

The problem with ORS 12.220 is not that the appellate courts
have misconstrued it, because for the most part they have not done
so, but that its opaque language camouflages its intended meaning
to the point where many Oregon lawyers appear to ignore it. Since
first becoming interested in this procedural quirk, I've made
something of a point of asking perfectly competent trial lawyers
whom I've encountered what they believe the situation is when a
timely action is dismissed for insufficiency of service or the
like and the pertinent limitations period expires while the action
is pending, prior to entry of judgment. Each one of the dozen or
so lawyers to whom I have put this question have answered that
there would be no point in refiling the action because it would
then be time-barred! All of these lawyers, of course, were at
least vaguely aware of ORS 12.020 and what it means, but none of
them had any understanding of what ORS 12.220 must be understood,
and has been judicially interpreted, to mean. Of course, it can
always be said that any competent lawyer should understand the
arcane meaning of ORS 12.220 from the appellate opinions that have
construed it. But I assume you'd agree that, insofar as
attainable, the meaning of any statute should appear as clearly as
possible from simply reading its language. I wonder, for example,
whether plaintiff's attorney in Baker v. Foy9 was aware that ORS

8261 Or 606, 4~4 P2d 426 (1972).

9310 Or 221, 797 P2d 349 (1990). Although the Supreme Court was almost
certainly correct in holding service in this case insufficient, and therefore
had no choice but to order the action dismissed, from all that appears in the
opinion it involved a serious miscarriage of justice and was a kind of rebuke
to the legal system. The defendant got actual notice of the action by reading
the summons and complaint at his mother's residence, where the papers had been
delivered on the basis of his residence address given by defendant at the
scene of the accident and as also shown on the DMV driver records. Since this
was, in fact, no longer the defendant' 5 residence, this was not good
substituted service, and the Court had no choice but to also hold it
insufficient under the "backstop" standard of being "reasonably calculated."
Under the circumstances of this case, could it be seriously argued that
plainti ff should by limitations be prevented from refiling this action,
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12.220 apparently gave him or her the option of refiling that case
for up to a year after dismissal of that action, even though that
dismissal probably occurred as much as two years after filing.
While I have no way of knowing, I'd be willing to make a modest
bet that, each year in Oregon trial courts, something on the order
of a dozen timely actions are dismissed for insufficiency of
service or similar procedural grounds, during the pendency of
which limitations has run, but they are not refiled because
plaintiff's lawyers did not understand the intended meaning of ORS
12.220. If such failure would warrant a claim for malpractice, I
question whether it shouldn't be against the Legislature rather
than plaintiffs' attorneys, though of course I recognize that if
claims were recognized against legislators for inept drafting of
statutes, none of them could afford the cost of liability
insurance.

Apart from making it more likely that plaintiffs whose claims
should be adjudicated on their merits would obtain that result,
clarifying ORS 12.220 seems to me would carry another benefit.
That benefit would be to remove much of the incentive, indeed the
professional obligation, competent defense lawyers apparently feel
to litigate the issue of sufficiency of service to the hilt, even
in cases where sufficient alias service could almost certainly be
effected following granting of their motion to dismiss, and where
their clients received actual notice of the action. Granting that
defendants are entitled, pursuant both to the due process clause
of the 14th amendment and ORCP 7 D(l), to sufficient service,
i.e., service that is "reasonably calculated to apprise the
defendant of the pendency of the action," the fact almost
certainly is that their lawyers would seldom seek dismissal for
insufficient service if the only result of obtaining it were to
put plaintiff to the trouble and expense of refiling and then
making good alias service. The only plausible reason for what
appears from the appellate reports to be a considerable amount of
wasteful litigation about sufficiency of service is the apparent
assumption that when the limitations period runs while the first
action is pending, any filing subsequent to its dismissal would be
futile because the action would then be time-barred.

To conclude, I believe that Oregon's existing savings statute
should be either repealed or made intelligible. I also believe
that the latter is the better choice.

cc: Chair and Members, Council on Court Procedures (fyi)

however promptly, if good alias service could then be effected?
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12.220. Commencement of new action within one year after dismissal or
reversal.

Except as otherwise provided in ORS 72.7250, if an action is commenced
within the time prescribed therefor and the action is dismissed upon the trial
thereof, or upon appeal, after the time limited for bringing a new action, the
plaintiff, or if the plaintiff dies and any cause of action in the favor of
the plaintiff survives I the heirs or personal representatives of the
plaintiff, may commence a new action upon such cause of action within one year
after the dismissal or reversal on appeal; however, all defenses that would
have been available against the action l if brought within the time limited for
the bringing of the action, shall be available against the new action when
brought under this section.

(Amended by 1961 c. 726 s 397)

< General Mat~rials (GM) - References, Annotations, or Tables>

NOTES, REFERENCES, AND ANNOTATIONS

12.220

NOTES OF DECISIONS
1. Dismissal
Dismissal for want of jurisdiction of the cause, whether requiring

determination of issues of law alone or of issues of both law and fact, is
dismissal within meaning of this section. Hatley v. Truck Ins. Exch., 261 Or
606, 494 P2d 426, 495 P2d 1196 (1972)

Voluntary nonsuit granted before commencement of trial is not dismissal
within meaning of this section. Vandermeer v. Pacific Northwest Dev. Corp.,
284 Or 517, 587 P2d 98 (1978)

Party could refile case which was originally brought within proper
period and dismissed without reaching merits because there was another action
pending on same cause in federal court where dismissal was upheld on ground
federal court lacked jurisdiction of that cause and refiling occurred within
one year of effective date of decision on appeal. Beetham v. Georgia-Pacific I

87 Or App 592, 743 P2~ 755 (1987)
For dismissal of inactive case to have additional consequence of

preventing refiling of action because of failure to prosecute, dismissal
procedure must follow ORCP 54B (3). Moore v. Ball, Janik & Novack, 120 Or App
466, 852 P2d 937 (1993), Sup Ct review denied

2. Reversal on appeal
Reversal for new trial is not within purview of this section. Vandermeer

v. Pacific Northwest Dev. Corp., 284 Or 517, 587 P2d 98 (1978)
To qualify for refiling after dismissal at trial or on appeal, trial

proceeding must have been original action rather than court review of action
by different tribunal. U.S. West Communications, Inc. v. Eachus, 124 Or App
325, 862 P2d 102 (1993)

3. In general
Action brought in federal court and dismissed for lack of diversity

jurisdiction was within saving clause of this section. Hatley v. Truck Ins.
Exch., 261 Or 606, 494 P2d 426, 495 P2d 1196 (1972)

The words "upon the trial" in thi~ section include the trial of
questions of law as well as of fact. Hatley v. Truck Ins. Exch., 261 Or 606,
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Attachment A

Summary of 1999 Session of the Legislative Assembly

1. None of the ORCP amendments promulgated by the Council at its Dec. 12,
1998 meeting was disapproved or modified.

2. The amendments to ORCP 70 A(2)(a) proposed by the OSB on behalf of the
Debtor/Creditor Section, which were endorsed but not promulgated by the
Council, were enacted as part of SB 415, which also amended ORS 18.350 and
46.488.

3. ORCP 46 B(l) and 55 C(l) were amended by SB 564 to delete the obsolete
references to "district court." (These should have been done by the Council,
and r apologize for my failure to catch them in time.)

4. ORCP 47 C was amended by HB 2721 as follows (language deleted in
strikeout; language added in bold):

C Motion and proceedings thereon. The motion and all
supporting documents shall be served and filed at least 45 days
before the date set for trial. The adverse party shall have
20 days in which to serve and file opposing affidavits and
supporting documents. The moving party shall have five days
to reply. The court shall have discretion to modify these
stated times. The j"a,,!lllell" S8",,!"" saall be rellaerea fer"""i",,
court shall enter judgment for the moving party if
the pleadings, depositions, affidavits and admissions on
file, "8,,!e,,"er "i,," ,,"e affidavits, if allY, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. No
genuine issue as to a material fact exists if, based upon
the record before the court viewed in a manner most favor
able to the adverse party, no objectively reasonable juror
could return a verdict for the adverse party on the matter
that is the subject of the motion for summary judgment. The
adverse party has the burden of producing evidence
on any issue raised in the motion as to which the
adverse party would have the burden of persuasion
at trial. The adverse party may satisfy the burden
of producing evidence with an affidavit under section
E of this rule. A summary judgment, interlocutory in char
acter, may be rendered on the issue of liability alone al
though there is a genuine issue as to the amount of damages.

The LAC was not consulted, or invited to testify, about this statutory
amendment.
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TO:

FROM:

DATE:

RE:

MEMORANDUM

All OSB Procedure and Practice Committee Members

Jeffrey A. Johnson, David A. Hytowitz
and steve D. Larson

January 10, 1998

Proposed Amendment to ORCP 39 Concerning
Conduct of Depositions

The following is proposed as an amendment to ORCP 39. The
proposed changes to ORCP 39 are italicized. These italicized
sections have been taken from FRCP 30(d) and the Multnomah County
Deposition Guidelines.

DEPOSITIONS UPON ORAL EXAMINATION
RULE 39

E. Motion to terminate or limit examination.

E(1) At any time during the taking of a deposition, on
motion by any party or of the deponent and upon a
showing that the examination is being conducted or
hindered in bad faith or in such manner as unreasonably
to annoy, embarrass, or oppress the deponent or any
party, the court in the county where the deposition is
being taken shall rule on any question presented by the
motion and may order the officer conducting the
examination to cease forthwith from taking the
deposition, or may limit the scope and manner of the
taking of the deposition as provided in Rule 36 C.
Those persons described in Rule 46 B(2) shall present
the motion to the court in which the action if pending.
Non-party deponents may present the motion to the court
in which the action is pending or the court at the
place of examination. If the order terminates the
examination, it shall be resumed thereafter only upon
the order of the court in which the action is pending.
Upon demand of the objecting party or deponent, the
taking of the deposition shall be suspended for the
time necessary to make a motion for an order. The
provisions of Rule 46 A(4) apply to the award of
expenses incurred in relation to the motion.



-.

Any objection to evidence during a deposition
shall be stated concisely and in a non-argumentative
and non-suggestive manner. A party may instruct a
deponent not to answer only when necessary to preserve
a privilege, to enforce a limitation on evidence
directed by the court, or to present a motion under
paragraph (1).

E(2)

11J.l-.l ~
E(3) By order or local rule, the court may limit the ~ ~~

time permitted for the conduct of the deposition, but ~~l~
shall allow additional time consistent with [ORCP 39/
C(3)] if needed for a fair examination of the deponent
or if the deponent or another party impedes or delays
the examination. If the court finds such an
impediment, delay,··or other conduct that has frustrated

-·.-----the .fair..examination..of..the deponent, it may impose .
upon the persons responsible an appropriate sanction,
including the reasonable costs and attorney's fees
incurred by any parties as a result thereof.

E(4) If a break in questioning is requested, it shall
be allowed so long as a question is not pending. If a
question is pending, it shall be answered before a
break is taken, unless the question involves a privacy
right, privilege or an area protected by the
constitution, statute or work product.

133375-1



Hon, Robert D. Durham, Justice
Oregon Supreme Court
1163 State Street
Salem, Or. 97310

Mr. David B. Paradis
Brophy, Mills
201 West Main, Suite 5A
Medford, Or. 97501

January 20,1998

Dear Colleagues:

Karsten H. Rasmussen
1600 Executive Parkway, Suite 302
Eugene, Or. 97401

Professor Maurice Holland
University of Oregon
School of Law
Eugene, Or. 97403-1221

Re: ORCP 7 Review Committee

At the January 10, 1998 Council meeting, Maury Holland raised a former student's concern that
ORCP 7E may prevent parties or their attorneys from personally making service by mail where
permitted as a primary service method, including the new Steinkamp mail service provided forin
ORCP 7D.(3)(a)(i). .

ORCP 7E expressly prohibits service of summons by a party or attorney for a party except as
provided in ORS 180.260 (DOJ employees and officers). 1see several issues as ORCP 7E relates
to primary mail service, and no doubt you will see others.

1) If this is a problem, it was not created by the 1997 revisions to ORCP 7. Rather, it was
already there, and we simply missed it in our overhaul. ORCP 7D.(3)(a)(i) doesn't create a
service by mail procedure; it simply adopts the pre-existing procedure authorized by ORCP
7D.(2)(d). Remember that even before the 1997 revisions, service by mail was acceptable in
certain situations (e.g. ORCP 7D.(6)(a)), and the procedure for such service was provided for in
ORCP 7D.(2). Thus, the conflict, if.any, is between what some lawyers or parties may have
already been doing (and by hypothesis might keep doing) and the prohibition ofORCP 7E.
Moreover, there is no patent conflict between ORCP 7D.(2)(d) and ORCP 7E. The former
simply provides how service shall be made, and does not limit or identify persons authorized to



make such service.

2) Part of the confusion regarding this issue may stem from a failure to faithfully distinguish
between the actual service of surmnons, and the certification of such service. It is clear that the
certification of service by mail maybe made by the attorney for a party. See ORCP 7F.(2)(a)(i),
last sentence.. In my experience, careful practitioners usually do not certify that they personally
mailed surmnons (that's normally not the case anyway), but that they caused summons to be
mailed. Law office mailings are normally made by staff, and careful lawyers should make that
distinction.

3)ORCP 7£ does not appear to prohibit an attorney's agent or employee from serving summons
by mail, although it does prohibit a plaintiffs employee from making service by mail

4) Misunderstanding may also arise from the fact that various sections in ORCP, for example
ORCP 7D.(6)(d), actually direct the plaintiff to mail a copy of the summons. However,ORCP
7£ only prohibits party or lawyer service of surmnons. It does not apply to follow-up or
confirmatory mailings, nor does it apply to service of other pleadings or documents.

5) The only decisions I located dealing with ORCP 7£. are the Court of Appeals and Supreme
Court decisions in Jordan v. Wiser, 76 Or App 500 (1985), reversed 302 Or 50 (1986). The
Court of Appeals in Jordan expressly held that ( in that case personal) service of summons by a
party did not invalidate service by virtue of the savings provision of ORCP 7G. The Supreme
Court reversed on other grounds. Bottom line: the first sentence ofORCP 7G. makes the
identity of the server relatively inconsequential if it is shown that the defendant had "actual
notice".

6) Finally, it is worth asking ourselves what are the policy reasons behind prohibiting service of
summons by a party or attorney for the party? The restriction doesn't apply to other documents
filed in a legal proceeding. Is the distinction important? Should the Council consider revisiting
the prohibition? Although I haven't had time to study its history, I suspect that the rationale

. might be to avoid relying on the word of the plaintiff or his lawyer that a defaulting defendant
actually was served with summons. However, we rely on the word of lawyers that service of
legally significant (sometimes dispositive) papers has occurred in many litigation settings. May
be something to ponder.

Let's consider the issue raised by this "troublesome" former student, and discuss it in a
conference call before the next Council meeting. By copy of this memo, I'm asking Gi1ma
Henthorne to check with you for available dates and to arrange the call if possible.

Best Wishes,

Dave
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DATE:

RE:

All ass Procedure and Practice Committee Members
,

Jeffrey A. Johnson, Pavid A. Hytowitz
and Steve P. Larson

February 7, 1998

Proposed Amendment to ORC? 39 Concerning
Conduct of'Depositions

-'------..------------

J.. Why does the first sentence of FRCP 30(d)(1)
language "objection t.o evidence" rather than
to a question'?"

use the
"Objection

~

,DIscqas:tON:

FRCP 30(d) (1) states:

Any objection to evidence during a deposition
shall be stated concisely and in a non-argumentative
and non-suggestive manner. A ~arty may instruct a
deponent not to answer only When 'necessary to preserve
a privilege, to enforce a limitation on evidence
directed by the court, or to p~esent a motion under
paragraph (1). (emphasis adde~)

!
This portion of FRCP 30(d) ~as adopted in the 1993

1\lllendments to Rule 30. A search of legislative history and case
la~ does not definitively answer why the Amendment uses the terms
"objection to evidenceJl as oppolSed ,to dobjection to a question."
The answer to this issue must be inferred from the legislature's
purpose in enacting the Rule and t~e context in whioh this
sentence is found.

The Advisory Committee, in suggesting the 1993 adoption of
FRCP 30Cd) (~), wrote:

Depositions frequentJ.y have ~~en undUl~ prolonged, if
not unfairly frustrated, by lengthy obJections and
colloquy, often while suggesting how deponent should
respond. . • • Directions to a deponent not to answer a
question can be even more disruptive than Objections.
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The second sentence of neW paragraph (~) prohibits such
direotions except in three circumstances indicated: to
olaim a privile~e or protection against disclosure
(~, as work product) to enforce a court directive
limiting the scope or length of permissible discovery,
or to suspend a deposition to-enable presentation of a
motion under para~aph (3).

~hese comments and those found in case law suggest that the
1993 Amendment to this RUle resulted from frustration over abuses
of the litigation and discovery prooesses. Courts often cite the
need to expedite discovery, decrease litigation costs, and deter
misuses of discovery procedures. See Armstrong v. Hussmann
Corp., ~63 FRO 299 (E.D,Mo. 1995); Harp v. aitty, 161 FRO 393
(i.D,Ark. 1995). _

Depositions are not-fmmune-from-systematic abuses by
attorneys. "One of the primary reasons that a party may choose a
deposition---as opposed to interrogatories or reque~ts for
production---is fOr spontaneity. Suggestive objections and
instructions not to answer often thwart this purpose---and may
well be designed to do so." Harp v. citty, 161 FRO 398 (E.D.Ark.
1995). Rule 30(d)(1) prevents misuse of the discovery process by
stating that any Objection to evidence in a depositi9n must be
stated concisely and in a non-argumentative and non-suggestive
manner. As a reSUlt, attorneys cannot make grandiose, narrative
objections that slow down depositions and suggest responses to
their olients.

A deposition is meant to be a question-and-answer
conversation between the deposing lawyer and the
witness. There is no need for the witness's own lawyer
to act as an intermediary, interpretinq questions,
decidinq which questions the witness snould answer, and
helping the witness to formulate answers.

Wall v. Clifton preoision, 150 FRO 525, 526 (E.D.pa. 1993).

"In qene.ral, counsel should not engage in any conduct during
a deposition that would not be allowed in the presence of a
judicial officer. II Armstrong v , Hussman corp" 163 FRD 299 I 303
(E.n.Mo. 1995) (citing Van Pilsum v. Iowa state univ. of Soience
and ~eahnology, 152 FRO 179, ~80 (s.D.la. 1993). The amended
RUle 30(d) clearly endeavors to prevent obstructions to the
discovery process.

The first sentence of F~CP 30(d) (1) is closely tied to the
second. The second sentence states that one of the three reasons
for instructing a witness not to answer is to enforce a
limitation on evidence. directed by the court. One can infer that
the use of the term "objection to evidence" rather than

136211·1
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"objection to a question" reflects this portion of FRCP 30(0.)(1).
The reaulting lanquage ventures to be all inclusive of
restrictions. A lawyer must be ooncise, non-argumentative, ano.
non-suqgestive both when objecting to the form of a guestion and
when acting to enforce a limitation on evidence directed by the
court.

CONQIiOS:I;ON;

The terminology "objection to evidence" raflects the purpose
behind the 1993 Amendment to Rule 30(0.). Oivil litigation has
become costly, slow, and extremely adversarial. Rule 30(0.)
attempts to set the atmosphere in a deposition to enoourage
counsel to behave in the same manner as if a judicial officer was
present. The first sentence of Rule 30(0.) (1) injects the same
level...of profesaiomlllism into all deposition obJections, Whether
to question form or When enforcing a court-directed limitation on
evidence.

"

1%1\\.1
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TOOZE DUDEN CREAMER FRANK & RUTCHISON

ATTORNEYS AT LAW
333 S. W. TAYLOR STREET

PORTLAND, OREGON 97204·2496

TElEPHONE (50S) 223·5181

FACSIMILE (503) 223·5550

email: linitialsj@tooze.com

LAMAR TOOZE
1895-1971

LAMAR TOOZE, JR.
1922·1985

MERCEDES F. DEIZ
OF COUNSEL

AOMITTeo IN OREGON
WASHINGTON·
CALIFORNIA t

- ----B e-e.-Hamlin~Esq.~ _
LA POWELL SPEARS LUBERSKY
520 S. . Yamhill Street
Suite 80
Portland, 97204

Re: Oregon State Bar Procedure and Practice Committee

Dear Bruce:

On February 7, 1998, the Oregon State Bar Procedure and Practice Committee adopted a
subcommittee's recommendation to amend ORCP 39 bringing it into line with its federal counterpart
and with portions of the Multnomah County deposition gUidelines. Jeff Johnson is the Chair of that
subcommittee. Karsten Rasmussen, as you know, is the liaison between the Procedure and Practice
Committee and the Council on Court Procedures.

I enclose copies of the memoranda which Jeff Johnson's subcommittee prepared. In short, the
subcommittee recommended adoption of the language from the Federal Rules of Civil Procedure
governing depositions, along with portions of the Multnomah County deposition guidelines. When
the first memorandum (dated January 10, 1998) was presented to the full Procedure and Practice
Committee, there was extensive discussion regarding the term "objection to evidence." The
committee thought that the term should have been "objection to the question." The subcommittee
was requested to further research this point.

In response, the subcommittee prepared the enclosed memorandum dated February 7, 1998.
Following submission of this second memorandum, there was again discussion in the full committee
regarding the term "objection to evidence." A motion to amend the recommendation to read
"objection to evidence or to the question" was discussed, but ultimately defeated. This motion to
amend was defeated primarily because the full committee reasoned that the decisional authority cited
the February 7 memorandum indicates that the federal courts read the current language of Fed R
Civ P 30 as including objections to the question.



Bruce C. Hamlin, Esq.
February 10, 1998
Page 2

The Procedure and Practice Committee would ideally like to submit its recommendation to the
Oregon State Bar Board of Governors as a bill for introduction during the 1999 legislative session.
At the same time, however, the Procedure and Practice Committee does not wish to undermine the
Council on Court Procedures' important role in reviewing and recommending changes to the Oregon
Rules of Civil Procedure.

If you would like further information on this recommendation, please do not hesitate to contactJeff
Johnson or me.

Very truly yours,

····-OUAcUA~

Vivian Raits Solomon

VRS:jls
Enclosures

cc: ~aury Holland, Esq. (w/encls.)
Karsten Rasmussen (w/o encls.)
Jeff Johnson (w/o encls.)
Susan Grabe (w/o encls.)

JLSF:\WPDATA.\VRS\CASES\OSB\HAMLIN.LTR(02109R)



{For distribution at 2-14-98 meeting.}

February 11, 1998

To: ORCP 7 Subcommittee (Dave Brewer, Chair; Skip Durham, Rudy
Lachenmeier,* Dave Paradis, and Karsten Rasmussen, members)

Fm: Maury Holland

Re: Suggested Fix to ORCP 7 E Problem

At the conclusion of our 2-10-98 teleconference a consenus
was reached that, despite the saving provision of 7 G, the
technical problem respecting mail service pursuant to D(2) (d) (i)
probably created by 7 E' s exclusion of attorneys from those
eligible to serve summonses should be fixed by the simplest and
most straightforward amendment possible. There was also tentative
agreement that such amendment belongs in section 7 E itself.
Below is drafting I propose for your consideration (language added
shaded and underlined, deleted redlined) :

E. BY WHOM SERVED; COMPENSA'l'J:ON

A summons may be served by any competent person 18

years of age or older who is a resident of the state

where service is made or of this state and is not a

party to the action nor, except as provided in ORS

180.260, an officer, director, or employee of, nor

attorney for, any party, corporate or

As you see, there's nothing very spiffy or elegant about
this, but nothing possibly more deft has occurred to me.

*Owing to mistaken misinformation to the effect that Rudy had
resigned from the Council, he did not participate in this telecon,
for which oversight we apologize.



-'- ..... ,March 2, 1998

Judge David V. Brewer
Lane County Circuit Court .
Lane CountyCourthouse
125 E 8th Ave."
Eugene, Oregon 97401

., . ',,' ,~' .'

, ;.I.~·

c·.'·'-

.;- •...~ .

'.'; "",', ..'

Re: Service Upon Rented Mailboxes ..

Dear Judge Brewer, ,- .'!.' . >.~,"." . ' .. ;',- '

Thank you for your attention to this issue. Peryour request, copies ofthe .s.:

following statutes are enclosed: ...." . ., ..' . .»,

Cal. Civ. Proc. Code§415.20 (West 1973,1998 Supp.) ... co •• -

Wash. Rev. Code Ann. §4.28.080 (West 1988, 1998 Supp.)
In addition, I have enclosed the following Califoruia cases:

Bein v. Brechtal-Jochim Group, Inc., 6 Cal. App. 4th 1387, (1992)
Bonita Packing Company v. O'Sullivan, 165 F.R.D. 6to(C.D. Cal. 1995) ..

I could not find any Washington cases interpreting the applicable section ofR.C.W.A ,
4.28.080.

I hope this information is useful. Please don't hesitate to contact us if the
subcommittee needs any further assistance.

Very truly yours,

~t/.0~
Amanda E. Williams
Associate, Dave Barrows & Associates

1201 S.W. 12TH Avn,,'UE, Sum 200, PORTI.AND, ORECON 97205

PHONE: 503.227.5591 • FAX: 503.227.1781
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, 4.28.080. Summons,how s.ery~3T(iMr)~:.,:.;
. . , '.." . . - ' ..

Service made in.~eI.TI0des p~o~d!:ld,i;:.t~,~cJ:i~~.sb,all)betake~ and held
to be personal service. ' The' summons shall be served by delivering a copy
thereof, as follows: .:' , '

. ,qljtJ~.~",~. ,'. f;\,:i.

... (1) Ifctheaction be against anycounty in this state..to.theeounty auditor or,
during normal office hours, to the deputy auditor, or in the case of a charter
county, summons 'may be served upon the agent, if any, designated by the

. legislative authority. .

(2) If against any town or incorporated city in the state, to the mayor, city
. manager, or, during normal office hours, 1;0 the mayor's or city manager's

'designated agent or the.city clerk thereof.

.; (3) If~t Ii sChool :or fire district, to the superintendent Qr'conlmissioner
thereof or by leaving the same in his or her officeWith an assistant superinten
dent, deputy commissioner, 'or business manager during normal business
li6urs:\·!··: . -..;.j.}, ·i'~~.'·::"~~~'~·'··· . i' ,Y'.· ..... . . '. ..' ,:.,

(4) If against a railroad corporation, to any station, freight, ticket or other
agent thereof within this state. . '

. . ". ""'. l : ,-.~,:,: .: ':" .,

(5) If against a corporation owning or operating sleeping cars, or hotel cars,
to any person having charge of any ofits ears or any agent found within the
state. ' .... " ""} .'

(6) If against adomestic insur;mce company, to an)' agent authorized by
such company to solicit insurance within this state. '

'(7) If ai'amst a foreign or alien msurance company, as 'provided in chapter
48.05 RCW.'",:" .'.,.. "'-' ". , ",:";.

:. .. . . .
(8) If against a: 'company or corporation doing any express business, to any

agent authorized by. said company or corporation to -.receive ani! deliver
express matters and collect pay therefor W!:~ this state., , " ., ... '

(9) If the'~uit"be against a company' or corporation other than those
designated .in the preceding subdfvisions of tliis,section,'to'the president or
other head of the company or corporation; -the' registered agent, secretary,
cashier or managing agent thereof or to the,se.cretary; stenographer or' office

, assistant of the. president or other head of the company or' corporation,
registered agent;seeretarY, cashier or managing agent.

,(10) If the suit' be ~gainst a foreign corporation or nonresident joint stock
company, .partnership or association doing business within this state, to any
agent, cashier or.secretary thereof.

(11) If against a minor under the age of fourteen years, 'to such :minor
personally, and also to his or 'her father, mother, guardian, orif there be none
within this state, then to.any person having the care or control of such minor,
or with whom he or she resides, or. in whose s~ce,heorshe is employed, if
suchtJJ,erebe.J.t"" :1~::· .. : ~-: ·;.;~.;i' !~<. ;":_".:' :';~;.:; r; . .r~~t,,~ ~~:":I~"'J '.~ t:',',"~

, (12) If ,aga.mst any perSon. for whom a guimfulh:has been'appointed for any
cause, then to' such guardian, .,~. ..., .. . ....,. - "". .. , . .... ..
: ,,' ..•• ,-,..., , .• : . '.:' '{I . " ,

, (13) If againsta foreign-or alien steamship company or steamship charterer,
to any agent authorized by such company or charterer. to solicit cargo or
passengersfor transportation to or from ports in the state of Washington.
,r.f, .....::"•.):.~-'. }' ::L!i",,"';:.;'" '.'.: • ," ;... .:.,\.,!;-.. ~~;.'1::" '!"'!'7>~'! 1:":.:"'." '1"-"-.:', ':",,1"\,

,r.(14) ,If~t a, self-insurance programregulated py.chapter<48.62 R9W,
as provided jn'chapter.4S.62 RCW.; :, ":')','",' b.-,,:,. ..,;, '-i' :::i'".,. .

.t1
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CIVIL PROCEDURE 4.28.080
..-..:_- ....,
I'

-..'-....

(15) In all other cases, to the defendant personally, or by leaving a copy of
the, summons at the house of his or her usual, abode with some person of
.uitable age and discretion then 'resident therein: •,j ", " " " ....,

. ~ . • .! , ,

(16) In lieu' of service under subsection (15) of this section, where the person
cannot with reasonable diligence be served as described, the 'summons may be
served as provided in this aubsectton, and shall be deemed complete 'on the
tenth, day 'after the required mailing: By leaving a copy at his or her usual
mailing address with' a personof suitable age and discretion who is aresident,

, proprietor, or agent thereof; and by thereafter mailing a copy by first class
mail, "postage prepaid, to the person to be served at his or her usual mailing
addrass. For the purposes of this subsection, "usual mailing address", shall
not include a United States postal service post office box or the person's place
of employment.
Amended by Laws 1991, Ex.Sess., eh. 30, § 28, eff. Jan. 1, 1992; Laws 1996, eh,223, § 1;
Laws 1997, eh, 380, § 1. ' '

!
, I

~
;1

"

-',

, Cross References""
,

...~ , :)

: :'

, ,Seizure of property used in felony, own- '
ership .claims,' service ,of process, see
§ 10.l(j5.010. " • ,"i' .: , '
~,: '., .. . ~(;'J:' r, ........." >:'I·';:~·.: ~ '; . ~ .' .'

Historical and Statutory Notes. ,

States postal service post office boxwith a
-person of suitable age and discretion then
resident therein or, if the address is a
place of business, with the secretary, of
fice manager, vice-president, president, or
other head of the company, or with the
secretary or office assistant to such secre
tary, office manager, vice-president, presi
dent, or other head of the company, and
by thereafter mailinga copy by first class
:mail, postage prepaid, to the person to be
served at his or her lIl!ualinailing address
other than a United States postalservice
post office box; or ' '

'"(b) By leaving a copy' at' his or her'
place of employment, during usual busi
ness hours, with the secretary, office man
ag'er, 'vice-president, president, or 'other

, head <if the company, or with thir:~
tary or office assistant to such secretary,
office manager, vice-president,'president,
or other head of the company, 'and by
thereafter mailing' a copy by first class
mail, postage prepaid, to' the person to be
served at his or her placeof employment."
,"

Gamblingdevices, seizure of real or 'per
sonal property, .removal of, -hearing :to
court of competent jurisdiction, service of
process in accordance with .this section,
see § 9.46.231.

1991 Legislation
Laws 1991, Ex.Sess., ch. 30, ,§ 28, in

serted subsec. (14); and renumbered for
mer subsee, (14) as (15).

1996 Legislation ' , ,
, Laws 1996, ch.223, § I, in theinfroduc~

tory paragraph, inserted the 'first 'sen
, tence; in subsecs. (11) and (15), Inserted

r her" and "or she"; added suhsec. (16);
.d deleted a foriner last paragraph,

which read: "Service made in the modes
provided in this section shallbe taken 'and
held to be personal service." ' . ,

1997Legislati~n .' _ ,
Laws 1997, eh, 380, § 1, rewrote subsec.

(16), whiCh previouslyread: '.',
'"(16) In lieu of service under subsection

(15) of this section; where the person can
not with reasonable diligence be served as
described, the summons may be served as
provided in this subsection, and shall be
deemed complete on the tenth day' after
the required In:!iling:

"(a) By leaving a copy at his or her
usual mailing address other than a United
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Amount, kind "and continuity of activi-: forum-related activities; when nonresldent
ties 30 ' . ' . ,·""":;;:l'deferidant has hail "fair'Warniii.g" tluit'iLS

Compliance with statute. 2.8), ':1 ,:. , ~,,'activities in state may subject it to-juris
Evasion of service ,31 ;.',: ;', ". ;:';; i ",',', diction of eourts,s Van Steenwyk.v.Tnter-
GuardianJ,24r~: '. " ";;' • : i, ,~, i.,.:•. american Management CO!1Sulting)::;orp;',
Injury instate, 29 ,..."" -. -. " ,"l E.D.Wash.1993, 834 F'supp. 336,,; ., ",'C'

Nonresident, personalservice ' 22.6..•.. '. .. ·Under.Washirigton's long~arin'statii~
N~tiee of specialsenten~in~ pr~ceed"r: 'which'provides for service on foretgil',~i>¥;
'm~s 32. :>.,' ..' '. '. ., . , . PO:llqOI\ "doing, business',' in ;Yllf.hiil~n,

Personal service ., , doing business and due processtnqutrtes
«.: Nonresident·'22.6 ,.' 'are' the same, and courts have-general
" Resident ,22.5';, " jurisdiction' over nonresident defendants
Resident, personal service 22.5 who conduct substantial and continuous
SUQstitu~ s~rvice ~2.7.,., business in Wasbfngton of such character
Usual place of abode 2'2.8 as to give rise to legal obligation.. Amoco

Egypt Oil Co. v. Leonis Nav. Co., Inc.,
. )"",:: .. ': ,G,A-9.0V~h:Wl93, 1 F.3d 848.

2.8. Compliance with statute' . "District court lacked personal jurisdic
, There 'is' difference between constitu- tion, under Washington's .long-arm 'stat
tionally adequate .service, and service re- ute, .over Philippine -corporation which
quired by statute; beyond. due process owned vessel, in action arising from eolli
requirements, -statutory service require, sion in Egyptian waters; exercise of
menta must be.compliedwith in order .for personal jurisdiction would have. been
court to finally adjudleate dispute between unreasonable, since corporation had no
parties. Weiss v.01emp ..(1995) 127 connections with Washington and no
Wash.2d 72l), !!03P.2d -!\55. -rr .• ';, . ", • agent' or .'Office " elsewhere" in United
S.'RailroadS ',' . ., .. '. >: States, plaintiffs had their bases of oper-

ations in Egypt; and maritime liabilitv
.' Purported service of process on recep- limitation proceedings were' pending iii
tionist for railroad was Ineffectiveand did Egypt.. Amoco Egypt Oil Co. v, Leonis
not commence action so as to 'toll Iimita- Nav. CO:, InC:; CA9 (Wash.)1993, 1 F.3d
tions period; where .it was uncontradicted 848. . .. .'
that receptionist had no authority.to ac- Activitiesof contract bridge league were
cept service, had never done, so, and was continuous and substantial, .and league
instructed to refer all legal matters to law wasfhus "doing business" within Wash-

. department.· . Lockhart v. Burlington ington "for.purposes of asserting general
Northern R. Co. (1988) SO·W\lSh.App. 809, jurisdiction over it as foreign corporation.
~~:d:;~~9~,r~consi~~tion~enied, ~ Hartley. v. American Contract Bridge

" ..... .; .. 1'.' }Li:J0;; -: .' .. ; League (19\11) 61 W;lSh.App. 600, 812 P.2d
12. ,Foreigncorporations-Doing busi- . 109, revicw..denied 117 Wash.2d 1027.>S20

ness·',.. P.2d 511,
"General jurisdiction" under Washing- In order to support personal jurisdic-

ton law, sufficient to confer personal juris- tion, in state activities of nonresident de
diction on defendanta in. diversity action, fendant must be continuous and SUbSUUl

flows from nonresident defendant's contin- tial, Hartley v, American Contract
uous, systematic business contacts. in,Bridge League (1991) 61 Wash.App. 600,
Washington, sufficient to require noriresi- ':'812 P.2d 109, review denied 117 Wash.2d
dent defendant to submit to jurisdiction of 1027,82QP.2d 511. .
court sitting instate,: even though pending Statute permitting assertion .of general
Cause of action does not arise out of defen- jurisdiction'.over 'foreign corporation "do
dant's forum-related activities.' Van ing business" in Washington subsumes
Steenwyk v, Interarnerican Management due process requlrement. 'HartJe)' .v.
Consulting Corp., E.D.Wash.1993, 834 American Contract Bridge League (991)
F.Supp.336. ,~'. ",.':,:'61. Wesh.App. 600, 812 P.2d 109, review

"Specific jurisdiction" under Washing- ~~niecl,1l7 Wash2.d 1027, 820 P.2d511,
ton law, sufficient to provide basis for "'Louisiana 1hip builder did not engage in
personal jurisdiction of federal court in "continuous''or substantial activity" in fo
diversity action, exists whencourt agrees rum, such as would permit Washington
to entertain Cause of action arising from court to exercise general in personam jur-
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4.28.080
Note"22'

isdiction,' :by performing "vessel>repair . vice of proeese is.determined from reJiew
work for Washington residentS ·at··their . of all'sUrroimdingfaets: and proper infer-
solicitation, ,by placing adsdn magazines ences therefromfg.Fox v.Sunmaster Prod-
which were allegedly distributed in-state, uets,: Inc.:c(199l)< 63 'Wash.App: 561,'·821
or:by, attending "Seattle J;rade show. P.2d '502,. revieW denied 118Wash.2d 1029,
MllMFisheries,. Inc. v. Bollinger,·~. 828 P.2d 563;';;,: ,c.:.: "';:,, " , ......u: >. .•'

Shop and Shipyard, Inc. (1991).~ Wash. , : ~Althouifl'stat1:iie liuthorlzings~ce of
A.pp-.~U4,804 P.2d 627.:; . 'U,,:,·,:.....:.... process on agent of foreign' corporation
,,'Doing business' provision of-this section should be liberally ~onstrued;:"agent· sta

conferred:generaljurlsdictionover non- tus wilf-not.ibe conferred on -employee
resident. restaurant operator forveause of whose duties' tire 'purely.mechanical and
action arising out of personal.injuries sus- who has.neither" expressed. nor implied
tamed by restaurant 'patron in another authority to .represent corporation. -Fox .
state, where operator had been registered v. :Sumnaster Products, Inc. (1991)63
as a foreign corporation in Washington for W:ish.App. 561, 821 P.2d 502, review de-
24 years and had atleast 16 restaurants in nied 118Wash.2d 1029,828P.2d 563,.·
one city alone. Hein v. 'Taco"Ben, Inc. . Person who wasemployee of successor
(1991)60'Wash.App. 325, 803 P.2~ '329. '. tim t-
..··Con.-"'~·'of Tennessee biiSiriesses 'with corporation at . e process server a

""'".. tempted to serve predecessor corporation,
Washingtor(were not Sufficient to provide and who was' emancipated daughter of
Washington court with general jurisdiction ownerliand registered agents 'of predeces
over '.l'ennessee busitiesses 'for negligence sor corporation but did not own any inter
claim based on mIp and ,fall suffered 'by., est in predecessor.corporation at time of
Washington resident in Tennessee; Wash- attempted service, was not "agent"of pre
ington ''resident could have pursued his decessor 'corporation for purposes of stat
suit in· Tennessee, rio 'evidencewas: pre- ute authorizing service !Ifprocess on agent
sented as'to extent of economic benefits of foreign corporation, particularly in view
bbtained from Washington by Tennessee of fact that attempted I\llrvilll! was not at
businesses, ''SIld foreseeability of'injury usual.abode of registered agents..Fox v.
cOtisideration pointed to Tennessee as the Sunmaster Products, Inc. 0991) ~Wash.
niostappropriate forum, BantoriV'. Opry~ App, 561; 821·P.2d 502, review denied 118
land U.S.A., Inc. (1989)53 Wash..App.409, Wash:2d l O29, 828P~d 563. .' .. ".
767 P.2d584. .. ,.,. B ard her f o.-~ bridge

,i ...... ' . , .' ". ,'. '! o. .mem !I CO!!......""
14. '--' Jurisdiction, foreign corpora- league, a foreign corporation, was.proper
~ '.' tions··· .." party to .receiJle serviee of process in con-
.•General jU:iisdictioneziahle~ ..coUrt'" to tr:1ct bridge tl!='ssuit, even though he
hear Cases unrelated to iiefendiiIitos activi, was not registered agent and ,didnot have
i1es, within' the forum, .Harbison v. Gar.i . exp~llUthority .to receive vprocess;
den Valley Outfitters, Inc. (1993) 69Waah. beardmember was ofli~ state represen
App: 590;849~.2d 669. ..... .'~'''''. ., tative of league,(lIld it was reasonable to

Gener.il Jbri,sdictiOlistatiite sltbsuln<!s infer. that he would turn process aver to
due' ,piocess reqnirelllents of ''Jong-ai:m those' 'Called lipoIi'to.ansWer. Hartle~ v.
statUte that addresses jurisdiction ariSing American ContractBridge League .(1991)
out of 'or relating to defendimt's ..activitieS 61· Wash..App. 600,' 812 P.2d 109, review
within.'thidorum. Harbisori'1r- qarden denied ·I17'Wash.2d 1027, 820 P.2d 511.
Valley 011tfitters, Inc. (993).69 W,ash, 'Se;;,ice 'ofprocess ~n agent of foreign
App. ~90, 849 P.2d 669. .. ,... , -» :.•',.,. ; corporation who is merely present in state
..Court could not exercise generaljUr1s, cannot alone confer general in personam

diction,.Over' 'out-Of-state outfitter' w1rlch Jurisdiction: MBM Fisheries, 'me. v, Bol-
participated at sports show..,within· the linger :Mach; Shop 'and Shipyard, Inc.
state. Harbison v. Garden Vaney Outfit- (1991) 60 .Wash.App: 414,:804 P.2d 627.
~',~~ j1993) 69 WasiLAp~:, ,5~!"Sct~ 2~. i-'~~rs;;dai ~~~c~ I;; ~~~eral ,... ;:',.

' .. , ' ' .. ..... -: .. ::'. " .... '·1 . Attempted service in which process ~er~
-;.Courts piSy assert either specific .~r ver' songhtvto givejlegaI1documents to
general jurisdi¢on aver nonresident. busj, defendant at defendant's tempofary resi
ness defendants, Hein v, TacoBeI).,;Inc. deuce-and Was refused admittance, "ob
~l99~UlO Wash.App. 325, 803.P.2d.:~9; served . defendant through window for

'. 15: ,_._: Agents, foreign' eorpor:ationB ., about two 1I0urs,"yelled-at defendant that
:,,<1:Whether. person 'is "agent" .of :foreign he had been' served,rind. thenplaced 'docu-
~i . corporatl6n'for'purpOses of a<!Ceptiiigser, mentS'on.WiitdowililHoUr'feetfiomwhere,... .

't·':. l: ,...,:~:.~')j;ii:ii:i,;,;;,._>;;:'i~ ';.:0':i~1tt;:rZ)-;~M;~~i. ..,:+:i; i·: ".'~':ii\!i'~1~~'t;,~.'~1;.~t?[~'~;~;::~~i~'s
, ,"',

,>,> I

E t. :CIVq.. PROCEDURE
d

"I~t- .~.



"

<,

•

~-- ...-: ;

'~rMt~~i4~&~8.0f'NI ;fi;;;~\Y~;~:·:~·j·<f:')''''tL:ij;~·~~':;·!~·:\:'';(?··.fGmi~li(;c~ilriii
_ . Note.',22· ., . .

defendant had been sitting after defendant 431, review denied 123,Wash2d 1021, 8'
looked at server did not comply withspe- P.2d 636.· ..,.... ..;-;:.....

. cificterms of service statute and was in- , Service, coupled with voluntary. pre
.valid;' server did not deliver summons to ence in state, was sufficient' 'to confer pe
defendant personally or leave summons sona! jurisdiction'! over, former husbai
with someone of suitable age and disere- with!· respect to former wife's petition
tion. Weiss v. Glemp (1995) 127Wash.2d modify child support provisions of Califo
726, 903 P.2d 455. .. . . '. uia dissolution decree where children at

In personam jurisdiction requires ser- former wife moved to' state:and .'whel
vice on defendant either personally or by husband had made support payments, hs
substitute service. Sheldon v: Fettig maintained regular telephone contact, at
(1995) 77 Wash-App. 775, 893 P.2d 1136, had exercised visitation rights in state. 1

. review granted 127 Wash.2d 1016,''904. re lMarrlage'ofPeterBon(1993) 68 Was
P.2d 300, aflirmed and remanded 129 App. 702, 843 P.2d 1107iatnended on der
Wash.2d 601,919 P.2d 1209.' - :. a! ofreconsideration.>. .. . .::......

Rule permitting substitute service need 22.7:-S~Jli>tit.;te8ervice 'C"; '.:'.

not be strictly construed, even if it.~ ';~;Su~stifute.serviee ofpr~ 'by leavir
intended to ehange common law reqwnng , copy at.defendant's. usual abode i!! <I,
personal BerVl~e; rath~, rul~ wa.; ~ be fligned to allow injUred parties.,reasonab
construed to grve meamng to Its spirit and means to serve defendants in mariner re:
purpose, guided by principles of due pro- sonably calculated to accomplish notic
cess. Wichert v. Cardwell (1991) 117 Gross v. Evert-Rosenberg (1997) 85 Was]
Wash.2d 148,812 P.2d 858. App. 939,933P.24439/.. ' .~.... .:
. Test to determiile validil?!' of substitute hi order to satisfy .requirements .fc

service upon defendant's adult child who substitute service of process copy of sun
was overnight resident in and sole oceu- mons must be. left at defendant's USUI
pant of defendant's house was whether abode with a J>e!'SOn of suitable age an
plaintiff desiring to actually inform defen- discretion, then residing there. Scott. ,
dant might reasonably adopt method of Goldman (1996) 82 Wash-App. I, 917 P.2
serving adult child. Wichert v. Cardwell 131, review denied 130 Wash2d 1004, 92
(1991) 117 Wash.2d 148, 812 P.2d 858. P.2d 989. . .' .

Service of summons and complaint to .In personam jurisdiction requires sei
persona! secretary of defendant attorneys vice on defendant either personally or b.
was defective, absent any indication in the substitute service. Sheldon v, Fetti
affidavits that attorneys had authorized (1995) 77 Wash-App. 775, 893 P.2d l13t
their secretaries to accept service on their review granted 127 Wash2d 1016, 00
behalf. French v. Gabriel(l990) 57 Wash. P.2d 300,' aflirmed and remanded 12
App. 217,' 788 P.2d 569, review granted Wash.2d 601, 919P.2d 1209.
114 Wash.2d 1026, 793 P.2d 976,~ed .' Personal service of summons and com
116 Wash.2d 584,806 P.2d 1234. . plaint on unknown individual in defen
22.5. -- Resident, personal service dant~s business office who had previousl;

In personam jurisdiction over resident denied to Pl'?cess ~rver th~t he .was de
individuals is obtained either by serving fendant w,:" I;US~Clent to give tria1 cou:
defendant personally or by substitute ser- personal .J~dicti?n ?ver .defendant D

vice. Lepeska v. Farley (1992) 67 Wash. p~onal lllJ~ action in which ~efen?at.'
App. 548 833 P.2d 437. derned rec~lVlng pe:sonal. service ",tJ;U
',. 9O-<iay penod followmg filing of complain

.Defend~ts ~ult child who was a over- so as to toll three-year statute of limita
night resIdent. m and sole ~pant of tions; defendant presented eonsiderabh
?~endant's reslde~c~ was"re:'ldent thl7e- evidence that he could not have been indi
m: capable of reeewmg substitute service. vidual served at his' business, plaintiff of
WIchert v. Cardwen, (1991) }l7. 'Y~h.2d fered nothing torefute that evidence, ani
148,812 P.2d 858.- '0: ':' .' , , plaintiff presented no evidence that indi
22.6.. -- Nonresident, personal ser- vidual served at defendant's business WBI

. vice . resident therein. Jones v. Stebbins (1992
.. Failure to comply with statutes pertain- 67..Wash.App. 896, 841 P2d~791, review
ingto service of process on out-of-state granted 121 Wash.2d 1008, 852 P.2d 1090
defendants .: rendered' default judgment afli.rn1.<¥l.:l22.W~.2d4Jl,..1l§9 P.2d 1009
against 'those defendants void. Dubois v; -: Substitute. service on defendant..at hit
Kapuni (1993) 71 Wash.App. 621, 860 P.2d parents' home',was invalid, where defen-
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left: there ... Sheldon Y'. Fettig (1996), i29
Wash.2d 6Ql,:919 P.2d 1209.,;l":' :"" ... ".;'
.'.'Plaintiff.did not serve process on.defen
dant.In manner: reasonably:calculated-to

22.8.., Usual plaeeof abode :',':;""'::' :,!f: give her attorneys m fact and .at law rea.
Under substitute process service stat- sonable notice of pending action, when'he .

ut.e..home owned by defendant bnt leased served papers on son and at:son's home; ,
by. her. daughter and son-in-law wasnot at time defendant was .living'in another
additional.fplaee.of-usualabode," though town, -Scott v.. Goldman (1996).82 Wash.
defendant continued W list home as voter App. 1,,917 P.2d 131, review denied 130
registration.'and .property tax billing ad- Wash.2d 1004, 925P.2d 989. : '; .:
dress, where 'defendant and her husband ':Question 'of whether' party's ties W ad
moved W new address in same. jurisdlc- dress are' sufficient to qualify'that resi
tion, notified creditors, notified post office, dence as' "usual place of abode" for pur
and obtained new driver's license. Gross poses of 'service of process statute is
v. Evert-Rosenberg (1997) 85 Wash.App. question of law.. Sheldon v. Fettig (1995)
539,933 P.2d 439. . . 77 Wash.App. 775, 893 P.2d 1136, review

Defendant's "house of usual abode," as granted 127,Wash.2d 1016, 904 P.2d 300,
used in statute allowing substituted ser- affirmed and remanded 129 Wash.2d 601,
vice,of process, is tobeliberally construed 919 P.2d 1209 . .
to effeetuate serviceand uphold jurisdic- ':Finding tluii motorist a'gamstwho~ae
tion of court. Sheldonv. Fettig (1996),129 tion was brouilht'fOllowing automobile ac
Wash.2d 601,919P.2d 1209. . cident was resident' of state at time other

Tenn··usual·pbce 'ofabode", aSttsed in drive<jnvplvedfuaecident attempted to
statute allowing for substituted service 'of effeCt: :/lUbstimted service of process was
process, refers toplace at which defendant supported by evidence that motorist was
is most likely to receive 'notice of pen- regiStered tovote in state, had automobile
deney of snit 'and is taken' to meansuch registered: in .state, and went. "home"
center:'of one's'domestic activitY thiit .ser, whenever she could, .even though motorist
vice left with family member is.reasonably waS·in .training' as flight attendant in an
Calculated to 'eoine to one's attention with- other,¢tY and had apartment there. :'Shel
in statutory period for defendant to ap- doli'v;:Fettig' (1995) 77 Wash.App:775, 893
pear. Sheldon v. Fettig (1996) 129 P.2d :1136,review granted 127 Wash.2d
Wash.2d 601,919P.2d 1209.'", ,; ". 1l>16i!lo4 P.2d '300, affirmed and remand-

Home of parents of defendant was de- ed 129Wiish.2d 601, 919P.2d1209. ' .' '>:
fendant's "usual place of.abode;"·and.thUS'T~riJi~:iI ~lace of abode" ,is uSed in
service of process left with defendant's staf;)l'te. alloWing substituted 'serviceof pro
brother at parents' home wasreasonilbly eess beeause it is'place atwhich l1efendarit
calculated to accomplish notice of action. is 'fuost'likely to receive..notice of pen
and was valld understatute allowing sub- dehcy'of suit, arid termshouldbeInter
stituted service of process, notwithstand- pretedwith 'that "PUrpose in niind;Shel:
ing fact that defendant was living in. an- don"{::F;ettig'<1?95) 77 )Vash.App,775, 893
other city training as flig'ht attendant and P.2d 1136, review' granted 127 Wash.2d
maintained apartment 'there, where she 1016, 904 P.2d 300, affirmed' and' remand-
was registered to vote in state, she used ed129;Wash.2d 601, 919 P.2d 1209.' .
her parents' address on her car registra- . Controlling factor in determining deten
tion, cars bill of sale, and on her speeding dant's "usual place of abode" for purposes
ticket, she told her ear insurer that. ad: of statute allowing substituted service of
dress was her parents, she returned home process is' not how much time defendant
frequently. when not in flight, and when spends' at' given address, or whether de
plaintiffs attorney sent correspondence to fendant maintains other 'residences, but
parents' home.. response was immediately. whether service at address in question ill
given. 'Sheldon ''1. Fettig (1996).. 129 likely to result in hotice,to defendant that
Wash.2d 601,919P.2d 1209.' ..... ," she hall .been sued. '~Sheldon v: .fettig
. In approprlate'fucumstsn~~:defendant (1995)'77, Wash.App. 775,'893 P.2d1l36,
may maintain-rilore. than one house .of revie'W" granted 127.,·Wiish:2d' 1016, .904
usual abode, for purposes .ofstatute allow- P.2d 300, liffiriUed and "'~einanded '129
ing for substitute service of process, . if WaSh.2d 601,.919 P.2d1269.'. ,'.:.,.. >'

each ill center of domestic' activity or' it . Home' of parents of ciefend~t w'as'~u-
would be most likely that defendant would al place of abode" of defendant, and ser- .
promptly .recefve:notice,if .sumnions,were:. ~ce.Jlt;parents' hgmll.iWas~asonably)Wc

. • ,". '" .,",: .", "'. " •• ',. ",.. "'. _, . !'O .. , ..,/

darit:tnl\iIlJ4ined .hiscwn separate borne;
Lepeska 'v. :Farley, (1992).67. -Wash.App.
548,833 P.2d 437. ..;:i' ;-,.''. ,.•.• .'·.'i· .c.·A
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Cillated toaccomplish notice' of action' and,
Was valid under statuteallowirigsubstitut-'
edservice of process where defendant was
living in Chicago for probationary training ,
as flight attendant and maintained apID-t.
ment there, but went "home", whenever
she could, had mail forwarded to parent's
home, was registered voter and had auto
mobile licensed in state, and maintained
savings account in state; ', of 'potential
choices of addresses for service of process,
parents' address was most likely to, and in
fact did" result, in notice of pendency of
suit. Sheldon v. Fettig (1995) 77 Wash.
App. 775, 893 P.2d 1136, review, granted
127 Wash.2d 1016, 904 P.2d 300, affirmed
and remanded 129 Wash.2d 601, ,919 P.2d
1209.. ,

24.6. Guardian '
Holder of, general power-of-attorney

would not be deemed guardian of principal
issuing power, so as to be authorized to
accept service of process 'under statute
covering guardians; 'each legal entity was
different, with guardianships governed, by
statute and powers-of-attorney largely by
text of power. Scott v. Goldman (1996) 82
Wash.App. 1, 917 P.2d 131, review denied
130 Wash.2d 1004, 925 P.2d 989." ,

27. ,Waiver"
Defendant waived defense of insufficient

service, where, prior to asserting it, he
engaged in discovery, not directed toward
determining whether facts existed to sup
port such defense; moreover.prior to ex
piration ofstatute (If limitations, defen
dant's counsel Irnew that plaintiff's counsel
was relying upon the allegedly defective
service, but' chose, to say nothing until
after the statute ot' limitations had ex
pired. Romjue v.FairChild ,(1991) 60
Wash.App. 278,803P.2d 57, review denied
116 Wash.2d 1026, 812 P.2d 102.

28. Presumptions and burden of proof
Party who asserts change of residence

in connection with attempted service .of
process has burden of proof. Sheldon v.
Fettig (1995) 77 Wash.App. 775, 893 P.2d
1136, review granted 127 Wash.2d 1016,
904 P.2d 300, affirmed and remanded 129
Wash.2d 601, 919 P.2d 1209.

29. fu.jury iIi state, ", ,
'State's interest in providing forum for

its residents is less compelling, for person;
al jurisdiction ,purposes" where acts caus
ing alleged injury did not, occur in state
and had only a' resulting effect in state,
., ". ., .". '

. . , :"( ~.. .,. ..
, " CJ:V'JL cPROCEDURE

, ,'.' ". ",J;:;i(: "',' ",,<
MBM Fisheries;' Inc; 'V: Bollinger'Mach~
Shop and 'Shipyard, Inc; '(1991) 60 Wash:
App. 414, 804 P.2d 627. ',I,: ''',' .:
30. Amount, kind and continuity of ac-

~ tivities« ':,,... . '.. ,;':j; .::,~~;:
" Contract bridge league could be sued in
Washington by bridge team seeking in
junctive relief from league's reversal of
ruling disqualifying team that had finished
ahead 'of them in tournament; amount,
kind, and continuity of league's activities
in Washington were sufficient to justify
jurisdiction, Washington's interest in pro
viding forum, for team member who was
Washington citizen .additionally weighed in
favor of jurisdiction, and factors of ease of
'gaining access to another forum and eCG
nomic benefit were of neutral' effect.
Hartley v.: American Contract, Bridge
League (1991) 61Wash,App. 600, 812 P.2d
109, review denied 117 Wash.2d 1027, 820
P.2d 511, '-" , - , ,

Number, kind, and continuityofactivi
ties carried on by nonresident defendant
is the only factor relevant'to analysis' of
whether assertion of general jurisdiction is
proper; however, analysis' of this factor is
not the same as "doing business" analysis.
Hartley v, American Contract Bridge
League (1991) 61 Wash:App~ 600, 812 P.2d
109, review denied 117 Wash.2d 1027,820
P.2d 511. '

31. Evasion of service
Failing to come to door to receive ser

vice of process does not constitute evasion
of service; those who are to be served
with process are under no obligation to
arrange time and place for service or to
otherwise accommodate process server.
Weiss v. Glemp (1995) 127 Wash.2d 726,
903 P.2d455. .,

32. Notice of special sentencing pro-
- ceedings '
Service of notice of special sentencing

proceedings in death penalty case is gov
erned by civil rule for service and filing of
written motions, rather than statute gov
eruing service of process in civil litigstion.
State v. Cronin (1996) 130 Wash.2d 392,
923 P.2d 694, reconsideration denied,

Personal "hand-to-hand" service is not
required for notice of special sentencing
proceedings in death penalty ease; compli
ance with civil 'rule governing service and
filing of written motionis adequate, State
v. Cronin (1996) 130 Wash.2d 392, 923
P.2d 694, reconsideration denied,

~, . '

4.28.100.- Service of summons by publication-When authorized

136



D"'l.N v, lj.KIH;t1T-"'L-.JUl;t11M U.KUU.P, iNC.
~ Cal.App.4th 1387 Cit. as S CaLRptr.2d 3S1 (CaI.App.4DlaL 1992)

1 ..f
,<. ".

•.;.._..•...~.:.'..~.. : • vieted.of causing the death of another child
, through abuse or neglect" (Welf. & Inst,

:~~i} ...I.I.S77Code, § 361.5, subd. (b)(4» greater
rights than parents who once used drugs.
Only the Legislature has the right to make

,t,' f-' . that decision; a pair of appellate judges
';i,? . certainly does not.
..,.,:, .' In espousing this notion, the majority
ri:X purports to rely on the dissent in Santosky

~,~r !~~r~2 ~r:~f~L~!~~!;:~ j;:~
'drug addicted parents to the long-standing

tji", and universally recognized principle "that

~.~.:~...:,.:.'.•..•. :,; :~in:::tC~I~~~n~~~~;e~~~ti~:~;
. kenta! to come within the finite class of.

~.~.. ~ .,':',i' )J'berty interests protected by the Four
t:,.,\.. ieenth Amendment." (Santosky v. Kramlr>{ :er, supra, 455 U.S. at p. 774,102 S.Ct. at p.
,.>: i405 (dis. opn. of Rehnquist, J.).) 6

' ..
... .: .I reiterate: The adoptability finding adds

. .- -.; 1m extra measure of protection to the de-
Pendent minor. But it cannot be interpret

" ed to strip mothers and fathers of their
.. fundamental constitutional right to parent.
. . It cannot give the juvenile court carte

'blanche to make parental unfitness deci
'sions based on how cute or desirable a

.~, prospective adoptee may be. No govern
--, .~ent should have such power.'

351

Iy liable for work firm claimed it had com
pleted but for which it had not been paid.
The Superior Court, Orange County, No.
X644480, David C. Velasquez, J., entered
default judgment against shareholders.
Shareholders appealed. The Court of Ap
peal, Sonenshine, J., held that: (1) a firm
exercised reasonable diligence in attempt
ing to effect personal.service before it ef
fected substitute service on gate guard at
residential community in which sharehold
ers resided, and (2) substitute service on
guard was appropriate.

Affirmed.

1. Corporations <>=266

Plaintiffs established "reasonable dil
igence" in attempting to effectuate person
al service on plaintiffs prior to defendants'
substitute service on guard at entrance of
gated community in which plaintiffs lived;
process server made three separate at
tempts to serve plaintiffs at their resi
dence, but each time gate guard denied
access. West's Ann.Cal.C.C.P. § 415.20(b).

See publication Words and Phrases
for other judicial constructions and
defiIiitions.

3. Process <>=69

Liberal construction of process stat
utes extends to substituted service as well

2. Corporations <>=266

In action seeking to hold corporate
shareholders individually liable, substitute
service on gate guard at gated community
in which shareholders resided was proper,

.as gate guard was "person apparently in
charge of the corporate office" and "com
petent member of the household"; share
holders authorized guard to control access
to them and their residence, and this rela··
tionship ensured delivery of process.
West's Ann.Cal.C.C.P. § 415.20(a, b).

See publication Words and Phrases
for other judicial constructions and
definitions.

v•

L·. . 6 Cal.App.4th 1387

~·':...I.I.8S7Robert BEIN, et el., Plaintiffs
". and Respondents,
l'.••.

.' c:
~1. .

r,

,
.'. ,;'
.~. ;: ', ~1';.' .

BRECHTEL-JOCHIM GROUP, INC., et
.j.: al., Defendants and Appellants.

r.. No. G011445.

;:., Court of Appeal, Fourth District,
\;. Division 3.

May 28, 1992.

~;.:.. Review Denied Aug. 20, 1992.

b,o .. '.'
(,.:' Engineering finn sued shareholders of

•.CQry<>ration, seeking to hold them personal-

.... :

.;.,' .... 6. (Nonetheless, the dissenters thought a prepon
~.::.i·;'· . .- derance-of.the-evidence standard adequate to
b."' ."".. .',.
r;;~:::/ .:., protect parental rights. How my colleagues can
f!~:r~::·, defend their position based on a dissenting

iI<~;' .

opinion in the United States Supreme Court is
beyond me.

7. TheSupreme Court should grant review of or
depublish today's decision.



1. All further statutory references are to the fied.
Code of Civil Procedure unless otherwise sped,

8 CALIFORNIA REPORTER, 2d SERIES

..1.l.390Draper & Pherson and Douglas S.
Draper, Los Angeles, for defendants and
appellants.

McGuire & Walker and William M. Walk
er, Santa Ana, for plaintiffs and respon
dents.

;.:r~~{?':
.:;~!g:~~'-

6 Cal.App.4th 1387?'~0'
.... .,iol.';'" .'

tion when Brechtel refused to pay.' 'Tl1~'~;'
complaint alleged breach of contract 'aridii5\
common counts, and named Brechtel and '~':C'

, ..._.-~
its sole shareholders, the Brechtels and theUf
Jochims, as defendants. Asserting the'm-}',',
dividuals were alter egos of the corpor3::~);
tion, Bein sought to pierce the corporate\(.
veil. The complaint prayed for damages in .':',
the sum of $69,347.01 plus interest, reason- ,:'t

Fable attorneys' fees and costs of the suit, ~~

Bein attempted to serve the Jochims at ;t.
their horrie on three separate occasions. \';
They were finally served by substitute ser- .'"
vice on a "Linda Doe" when she emerged
from the residence. As she was handed ",;::.
the papers, she ran back into the house lind ',;::
turned out the lights. Two days later, Bein :~;;

mailed copies of the summons and com~ ;;jf'
plaint to the Jochirns' residence. Proofs of ;,\,
service and declarations verifying the at- :;
tempted service were filed with the court, .J

Service upon the corporation and the
Brechtels was equally difficult. Bein un
successfully attempted to serve the busi- '"
ness and the Brechtels at the Brechtels' ~~

residence. Each time, the process server ,'-',
was denied access to the..1ls91area by the :}::
gate guard stationed at the community's l~;'

entrance. The process server finally 're-:;\;'
sorted to substitute service upon the guard f1f:
who, in response, threw the papers on the:1r:;
ground. As the process server drove:'>
away, he saw the guard retrieve the pa- "i

" >.l~-.pers. ;',;;:,
Bein mailed copies of the summons and tit::

complaint to the Brechtels' residence within ';~i:;
a few days. Thereafter, the declaration of ::ft,
attempted service on the Brechtels and the Sft
corporation was timely filed, along with the !~

proof of service of summons and complaint. "T.
Neither the corporation nor its sharehold-

ers responded to the complaint.. Bein filed
requests to enter defaults as to all of the .
defendants and notified each defendant by
mail.

At the default prove-up hearing, Douglas
Frost, a Bein corporate officer, testified his
counsel told him no stock was ever issued
by Brechtel. Following testimony, the
court entered default judgment against all

West's Ann.Cal.

I

Robert Bein and William Frost & Associ
ates ("Bein") entered into written contracts
with Brechtel-Jochim Group, Inc. et al., for
engineering work. Bein, claiming it had
completed the job, filed the underlying ac-

5. Corporations <iF>507(5)
Service may be made on either corpo

ration's agent or on officer. West's Ann.
Cal.C.C.P. § 415.20(a).

6. Process <iF>153
Minor, harmless deficiencies will not

defeat service. West's Ann.Cal.C.C.P.
§ 415.20.

as to personal service.
C.C.P. § 415.20(a, b).

4. Process <iF>67
Litigants have right to choose their

abodes; they do not have right to choose
who may sue or serve them by denying
them physical access. West's Ann.Cal,
C.C.P. § 415.20.

OPINION

SONENSHINE, Associate Justice.

Brechtel-Jochim Group, Inc., Thomas W.
Brechtel, Linda Brechtel, Randy Jochim
and Ann Jochim appeal from a default

. judgment. They argue the trial court had
no personal jurisdiction over them. They
maintain service of summons and complaint
upon a guard at the entrance of a gated
community does not meet the requirements
of Code of Civil Procedure section 415.20 I

because a gate guard is neither a compe
tent member of the household nor a person
apparently in charge of the business. We
disagree and affirm.

352
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prepaid) to the person to be served at the place
where a copy of the summons and of the com
plaint were left. Service of a summons in this
manner is deemed complete on the 10th day
after such mailing."

Section 416.10 permits service on a corpora
tion by delivery "(a) [t]o the person designated
as agent for service of process ... ; [~] (b) [tJo
the president or other head of the corporation, a
vice president, a secretary or assistant secretary,
a treasurer or assistant treasurer. a general
manager, or a person authorized by the corpora
tion to receive service of process."

Section 417.10, subdlvision (a) explains the
procedure for substituted service on a corpora
tion. "If served under Seetion 415.10, 415.20,
... [sJuch affidavit shall recite or in other man
ner show the name of the person to whom a
copy of the summons and of the complaint were
delivered. and, if appropriate, his [or her] title
or capacity in which he [or she] is served ......

f""

1~ ..". I

'i,- BEIN v. BRECHTEL-JOCHIM GROUP, INC.
~:.-:~. 6 Cal.App.4th 1392 Ctte.. 8 CaI.Rptr.2d 35t (CaI.App.4 Dist. t992)
i~,'~:i riameddefendants in the amount prayed fully satisfy the requirement of reasonablef' ,for in the complaint. No motions to quash diligence and allow..ll.892substituted service

, service or set aside the judgment werefiled to be made.' (Citation.]" (Espindola v.
",.:- by any of the, defendants. Nunez (1988) 199 Cal.App.3d 1389, 1392,

~;:;~: :',< II ;;:deC~~~~~~p:;~~ a~~:~o:s:e~:rvd::
p:-; ';2 [1] Appellants challenge the court's jur- Brechtels at their residence. Each time,
f;:ii~[i isdiction, .ar~ing ~erY!-ce was inef~ective.2 the gate guard denied access. Substitute
lj'.;;:::-, They maintain Bein did not establish rea- service was appropriate.
5:.:c~" ~o.'Ilable diligence ~ attempting to effectu- [2] Appellants next maintain service on
fi:i"" ate personal service. They are wrong. the gate guard fails to satisfy the statutory
t,,-~;;' Section 415.20, subdivision (b) states: "If a requirements.! Despite the great number

l:t1<~py of the summons and of the complaint of gated communities in the state, no Cali
~;~~: Cirin.'ot with reasonable diligence be person- fornia court has addressed this issue. Spe
,;;;~;; ally delivered to the person to be.served as cifically, we must determine whether a resi
f,·~< iPeci£ied in Section 416.60, 416.70, 416.80, dentialgate guard is a person apparently in
SJ;§k: or-416.90, a summons may be served by charge of the corporate office (§ 415.20,
~:::: ' le~Ving a copy of the summons and of the subd. (a)) and a competent member of the
'1\'0:, complaint at such person's dwelling house, household (§ 415.20, subd. (b».
r'-:/ 1J.silal place of abode, usual place of busi- [3] We first note that pre-1969 servicer»· ~Iess, ... , in the presence of a competent of process statutes required strict and ex
t,'",: member of the household or a person ap- act compliance. However, the provisions
t'\~ parently in charge of his or her office, are now to be liberally construed to effec
~,,(, place of business, ... at least 18 years of tuate service and uphold jurisdiction if ae
r ,'; age, who shall be informed of the contents tual notice has been received by the defen
.. ' ' . thereof, and by thereafter mailing a copy' dant,'" "and in the last analysis the ques
k:<:\ of the summons and of the complaint (by tion of service should be resolved by con
";,, first-class mail, postage prepaid) to the per- sidering each situation from a practical
:""" ~ori to be served at the place where a copy standpoint...." '" (Pasadena Medi-Cen
~~;,,:, ~f the summons and of the complaint were ter Associates v. Superior Court (1973) 9
~, ". ,left. Service of a summons in this manner Cal.3d 773, 778, 108 Cal.Rptr. 828, 511 P.2d
F ',' is' 'deemed complete on the lOth day after 1180.) The Supreme Court's admonition to

r·,:,:: !~, '6;::~~y, ... two or three attempts :~~;ro~ :~s~~:~ s:~~::~~ll:Se:
~'":};-, !Itpersonal service at a proper place should personal service. (Espindola V. Nunez,
~...,' .".. l..:.

~.,.',',; >., .2.>Appel1an1S did not seek relief in the trial
, ~.- 'court; however, they attack the court's jurisdic

tion. Thus, they have not waived their right to
\,',appellate review of this issue. (Bristol Convales
l cent Hasp. v. Stone (1968) 258 Cal.App.2d 848,

859, 66 CaI.Rplr. 404; see also Corona v. Lundi
gan (1984) 158 CaI.App.3d 764, 766--767, 204

-; Cal.Rplr. 846.)
r,{· .

.r.~-· ~~.~ ,:The requirements -for substitute service on a
i:'; ,,' ,."person are found in section 415.20, subdivision
e, '(b). set forth ante.;r-. ~:, Section 415.20, subdivision (a) provides: "In
.", ~, lieu of personal delivery of a copy of the sum-
~ ,: ,- ~:. mons and of the complaint to the person to be

'" ,,~~rved as specified in Section 416.10, ... a sum
',. "" , .'-~ons may be, served by leaving a copy of the
ll,!";',\ », ~',summons and of the complaint during usual
t~;t~·.··~:;~,.o~.ce#hoursin his or her office with the person
Iitt~:L'~: ~~'IS appm:e!'tly in charge thereof, and by
t;..:j: ZO,:':' thereafter mailing a copy of the summons and
~r;')f'- -' of the complaint (by first-class mail, postage

~~-~;:~~.



4. The Legislature's choice of the term household
over family indicates that household is to be
liberally construed. (See Note, Substitute Ser
vice of Process on Individuals: Code Civ.Proc.,
§ 415.20, subd. (b) (1970) 21 Hastings LJ.
1257.)

5. New York's corresponding service statute, 7
Civil Practice Law and Rules section 308, subdi
vision 2, authorizes personal service of process
on a natural person "by delivering the summons
within the slate to a person of suitable age and
discretion at the actual dwelling place or usual
place of abode of the person to be served and by .
either mailing the summons to the person to be
served at his or her last known residence . . . ...

6. In contrast, where the doorman did not hin
der entrance, substitute service upon him was

supra, 199 Cal.App.3d 1389, 1391, 245 Cal.
Rptr. 596,) "To be constitutionally sound
the form of substituted service must be
'reasonably calculated to give an interested
party actual notice of the proceedings and
an opportunity to be heard ... [in order
that] the traditional notions of fair play and
substantial justice implicit in due process
are satisfied.' [Citations.]" (Zirbes v,
Stratton (1986) 187 Cal.App.3d 1407, 1416,
232 Cal.Rptr. 653.)

...1l393The gate guard in this case must be
considered a competent member of the
household 4 and the person apparently in
charge. Appellants authorized the guard
to control access to them and their resi
dence. We therefore assume the relation
ship between appellants and the guard en
sures delivery of process, F.I. duPont,
Glore Forgan & Co, v, Chen (1977) 41
N.Y.2d 794, 396 N.Y.S.2d 343, 364 N.E.2d
1115 is instructive. There, the court found
substitute service on an apartment building
doorman was statutorily sufficient. A dep
uty sheriff twice attempted to serve defen
dants and, finding no one at home, left a
card under the door, On the third try,
when the doorman refused to allow him to
go past the building's front entrance, the
deputy served the doorman," The court
reasoned "it cannot be held as a matter of
law on this record that the action of the
doorman in refusing permission to the Dep
uty Sheriff to proceed to apartment 4A was
not attributable for purposes of this stat
ute to defendants." iId, at p. 798, 396
N.Y.S.2d at p. 346, 364 N.E.2d at p. 1118.) 6

"While the defendant may control the ac-

354 8 CALIFORNIA REPORTER, 2d SERIES ;: f:
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ceptance of mail by his [or her] householdi'~i
he [or she] may not thereby negate the f$~
effectiveness of service otherwise effectiv~':~l
under the law." iBoesulc ,v. Steinberg :i\:!;;
(1982) 88 A.D.2d 358, 453 N.Y.S.2d 687 .!f~'

, '1",,' .•

689-690.) ,',,;'
, '~r'-'

[4] Litigants have the right to choose'·W
their abodes; they do not have the right to:":'·:
control who may sue or serve them by';.~;'
denying them physical access. In Khourie, ',?,.
Crew & Jaeger v. Sabek, Inc. (1990) 220f:'
CaI.App.3d 1009, 269 Cal.Rptr. 687, whera :,~;,
a corporation attempted to avoid service ,by' 'jii:'
refusing to unlock its door, the court deter: :';!;:,
mined a "defendant willnot be permitted to :;;.
defeat service by rendering 'physical ,se~,*
vice impossible." (Id. at p. 1013, 269 Cal::h:
Rptr. 687.) "The evident purpose of Code (~~
of Civil Procedure section 415.20 is to iier~ {[
mit service to be completed upon a gciOdH-!
faith attempt at physical service, on a ie: ,,~,

sponsible person .... " (Ibid., emphasiS,:.
added.) Service must be made upon a per: .. '.,
son whose "relationship with the person to

:.. '

be served makes it more likely than not . .
....,!.;~

that they will deliver process to the named 'f':,
party." (50 Court St. Assoc. v. Mendelson {:

.' r", .•

et al. (1991) 151 Misc.2d 87, 572 N.Y.S.2d :?J
997, 999.) Here, the gate guard's relation-, :i~;
ship with appellants...1l394made it more likely, ~.
than not that he would deliver process to ::~A
appellants. We note they do not claim they it
failed to receive notice.of service.' <i.t,

[5] The corporation raises two other 01>-/>,'
jections to its service. We are not im·:}~
pressed. First, they argue no good faith.:'f:1
attempt was made to serve its designated ¥,l
agent. A good faith attempt to serve tJiii%

~: ~

deemed unacceptable. (Relianc~ Audio VlSw,f }f;:
Corp. v. Bronson (1988) 141 Misc.Zd 671, 534 . ,
N.Y.S.2d 313.) '. :1·

.-

7, There is an additional reason to find the ser-, ...<

vice here adequate. Pursuant to section 415.20~~ .:A':"
subdivision (b), the guard gate constitutes part :;,;:
of the dwelling. Although the parties do not . ?...,'
address this issue, we look to F.L duPont. "In ,':';
OUf analysis if a process server is not permitted :;{:
to proceed to the actual [residence by the gate: ··c.',:.
guard or some other employee] the outer I"

bounds of the actual dwelling place must be. <:'.'
deemed to extend to the location at which the .:.-~:
process server's progress is arrested." (F.I. 'du~' .'~;
Pont, Glore Forgan & Co. v. Chen, supra, .41
N.Y.2d 794, 797, 396 N.Y.S.2d 343, 346, 364'",'
N.E.2d 1115, 1117.) .'.' ....~~:;:;:.,

:~
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May 29, 1992.

Certified For Partial Publication•

AIRBORNE EXPRESS, INC., et aI.,
Defendants and Respondents.

No. B054232.

Court of Appeal, Second District,
Division 5.

6 Cal.AppAth 1448

J.!.44sEASTERN AVIATION GROUP,
INC., Plaintiff and Appellant,

1. Judgment e=o18H5)
Defendant is entitled to summary judg

ment if defendant conclusively negates nee-

As recognized in Uva v. Evans (1978) 83 Cal.
App.3d 356, 147 Cal.Rptr, 795: 'The power of an
appellate court to review the trier of fact's deter
mination of damages is severely circumsc;ribed.
Anappellate court may interfere with that deter
mination only where the sum awarded is so
disproportionate to the evidence as to suggest
that the verdict was the result of passion, preju
dice or corruption ... or where the award is so
out of proportion to the evidence that it shocks
the conscience of the appellate, court. [Cita
tions.]" (Id: at pp, 363-364, 147 Cal.Rptr, 795.)

The damages awarded here were exactly those
prayed for in the complaint based on the con
tract, including interest, costs and attorney's
fees.

• Pursuant to California Rules of Court, rules
976(b) and 976.1, this opinion is certified for
publication with the exception of Part IL

Assignee of investor in seller of air
craft noise reduction systems brought ac
tion against seller's alleged successor and
buyer of systems alleging breach of con
tract by buyer and breach of contract, in
ducing breach of fiduciary duty, construc
tive trust and conspiracy against seller's
'successor. The Superior Court of Los An
geles County, No. NCC 42619, Joseph R.
Kalin, J., granted summary judgment in
favor of defendants on all causes of action
and plaintiff appealed. The Court of Ap
peal, Ashby, J., held that plaintiff was not
third-party beneficiary of contract between
seller's predecessor and buyer.

Affirmed in part and reversed in part.

-. ...
:.:~. ~"~'~;I~ ':' ~~t~·~: .:~....
.~'~~~H "'~!~.'"
.'. p'", , ,,')%1 '~.. ,Moreover, the evidence was sufficient. To

: .disregard the corporate entity and fasten liabili-
'" ":ty upon individual stockholders, there must be

;:,.' "such unity of interest and ownership that the
,~separate personalities of the corporation and
~; the individual no longer exist and ... if the acts

, ,~, are treated as those of the corporation alone, an
.J)nequitable result will follow."'" (Las Palmas
";.: -; A.s.saciates v. Las Palmas Center Associates

,<;;1i~;::(1991) 235 CaLApp.3d 1220, 1249, 1 Cal.Rptr.2d
: ,:;:', 1\ 301.) "

, , ':,-;+~::, It": Bein's complaint alleged that Brechtel-Jochim
,,' ",;" "',', t !>roup, Inc., the Brechtels, and the Jochims

:".;< l; w!lolly owned and controlled each other and
.'::;~it,D:':-that piercing of the corporate veil was necessary

',::".';;;;';;',:'-, to,prevent great injustice and irreparable dam
.~:;: ::",::~~~,~,~, age, Bein's corporate officer testified at the
:;"'.:..,{!!efauIt prove-up hearing that counsel told him
,;,~;! ." no' stock had ever been issued by Brechtel.

.~1-t J'
"'";'~il":

.} .;
.1 .' .\ ': .agent was unnecessary because. service'
'I',.' :,i:. may be made on either the corporation's
.'<':' agent or an officer. (M. Lowenstein &

,;:,: . Sons, Inc. v. Superior Court (1978) 80
C8l.App.3d 762, 145 Cal.Rptr. 814.) Thorn
liS· Brechtel, as president of the corpora

",;" clon; was an appropriate person to. be
'::", served on behalf of the corporation... .~.. ... ., "..

2'1{', i;'[~] Appellants further maintain the dec
,'}~:':; Jaration of attempted service was invalid
,)r~:, beCause it failed to identify the person to
.·\t~~, be; served on behalf of the corporation.
:\:X:;" But minor, harmless deficiencies will not be
:'Fj{ : iillowed to defeat service. (Espindola v.
\;\' Nufiez, supra, 199 Cal.App.3d 1389, 1391,
,;&}i;~ 245'Cal.Rptr, 596.) .

':"'", ...". '"

...~;;~i~~J ~~~~ ....<.".
. ".v,!V ,. III
_. ,'J..'.," . . .. . ':. -.

...~;N: ',~! Appellants argue the evidence was Insuf
.,i" ficient to find they were the alter ego of
'::i- the.corporation and to sustain the damage

, .,\" award. We note they did not seek relief
,"f" frOm their default in the trial court. Suffi-

, eieney of the evidence is not reviewable
unless relief from the default proceedings
has' been sought. (Corona v. Lundigan,
Bup:a, 158 Cal.App.3d at p. 767, 204 Cal.

,:~~, Rptr. 846.) 8:"':=r::. ::".::,.•.-
':',: i:J.L89sThe judgment is affirmed. Respon
":':': ~ents to recover costs on appeal.
,. .' .~'". .

r"::. ~:, SILLS, P..J' J and WALLIN,J'J concur,
,:,_.' .
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v.

..~

.'.;.

v,

James L. O'SULLIVAJ.'<, individually and
doing business as H & M Produce,

etc., et al. Defendants.

No. CV 95-5915-ER(RMCx).

United States District Court,
C.D. California.

Dec. 14, 1995.

Packing company brought action against ,.;~

produce seller alleging violation of Perishable ",.;:;
AgricuItural Commodities Act, and second
packing company sought to intervene in ac-: <~.;
tion and attempted to effect service of pro-

~:~c:~ p~~c~r~~~~e :~;:;~~~~s~tu:~:~
swer intervenor's complaint, intervenor :':!,~

moved for entry of defauIt, arid the Districti~~

Court, Chapman, United States Magistrate <~i!
Judge, held that: (1) maIling of copy of sum-,;:~':§j

mon~ and c~mplalnt to p~vate pos~ office box. ',*1
was insufficient to establish substituted ser-',,:'~,"\

vice of process, and (2) court accordingly·:,~j
, "7.{l

wouId decline to enter defauIt despite fai1ure1:~

of produce seller to answer intervenor's com:,-;i~
plamt. ' ,.;~

. .' .. ::~)~~
Motion denied, ,:F

BONITA PACKING COMPANY,
Plaintiff,

DL~TECACOMPAJ.'IT, INC., et
al., Intervening Plaintiffs,

James L. O'SULLIVAN, doing business
as H & M Produce, etc. et al.,

Defendants.

610

Defendants' Motion to Compel a Mental
Examination of Plaintiff does not fully com
ply with the provisions of RuIe 35. It does
not specify the time or date for the mental
examination," Nevertheless, as the court
found in the Galieti case, with trial forthcom
ing it is, too late to require defendants to
refile their motion specifying date and time.

, \VHEREAS, good cause appearing,

IT IS HEREBY ORDERED:

Defendants MCA's and Portelli's Motion to
.Compel the, Mental Examination of Plaintiff
Claire E. Ragge, pursuant to Fed.RCiv.Proc.
35, is GRANTED. The mental examination
shall take place within the next sixty (60)
days, and shall commence at 9:00 a.m, and
continue to no later than 5:00 p.m., with a
one hour lunch break mid-day, as determined
by Dr. PauI Lees-Haley.

mental examination. Tomlin v. Holecek, 150
F.RD. at 628; Galieti v. State Farm. Mutual
Automobile Ins. Co., 154 F.R.D. 262, 264
(D.Colo.1994). Moreover, Dr. Lees-Haley
does not propose to use unorthodox or poten
tially harmful techniques in his examination
of plaintiff, requiring a third party to be
present. Duncan v. Upjohn Co., 155 F.RD.
at 27. The potential for a third party observ
er to interfere with, or even contaminate, a
mental examination is recognized in Califor
nia Code of Civil Procedure Section
2032(g)(l), which provides that an observer
may be present at a physical examination but
does not provide for an observer at a mental
examination. Accordingly, plaintiffs request
for a third party observer during her mental
examination is without merit.

•'" -.•

,_ ''':-:l,'~,",

but they are not set forth in the Motion to Coiri
pel or Joint Stipulation. ' '7.

~ " ....

1. Federal Civil Proceduree:>411·;~
.,!,- ..

Federal court does not have jurisdiction.:,
over defendant unless defendant has been"
served properly with summons and complaint.
as provided by Federal RuIes of Civil Proc~-':
dure, and without substantial compliance
with rule, neither actual notice' nor simpl

7. Perhaps these requirements were discussed by I

the parties during their attempt to enter into a
suuulauon r-ecar-dinv the mpnt~l <>v"'.....,; ....~~:~_
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~O. Federal Civil Procedure <;:;;>2416

District court declined to enter default
agalnst defendant based on defendant's fail
ure to answer complaint filed by intervenor
in action where attempt by intervenor in
action to effect service of process on defen
dant through substituted service had been
ineffective.

8. Constitutional Law <;::::0309(2)

Federal Civil Procedure <;:;;>414

For substituted service to be reasonably
calculated to give interested party notice of
pendency of action and opportunity to be
heard, as required to comport with due pro
cess, service must be made upon person
whose relationship to person to be served
makes it more likely than not that they Will.
deliver process to named party. U.S.C.A.
Const.Amend. 14; Fed.Rules Civ.Froe.Rule
4, 28 U.S.C.A.; West's Ann.CaI.C.C.P.
§ 415.20.

.9. Process <;:;;>82

Under California law, private post office
box is not location at which substitutedser
vice of process may be effected;· owner of
private post office box company is not person
with sufficient relationship with renter of box
to assure that renter will receive actual no
tice of pending legal proceeding, and private
post office box is unlike dwelling house, place
of abode, or place of business, where substi
tuted service may be effected. West's Ann.
CaI.C.C.P. § 415.20(b).

7. Constitutional Law <;:;;>251.6

Elementary and fundamental require
ment of due process in any proceeding which
is to be accorded finality is notice reasonably
calculated, under all circumstances, to ap
prise interested parties of pendency of action
and afford them opportunity to present their
objections. U.S.C.A. Const.Amend. 14..

Substituted service at private mail box
address does not comply with provision of
California Code of Civil Procedure governing
substituted service. West's Ann.CaI_C.C.P.
§ 415.20(b).

3. Process <;:;;>69, 73

Under Californla law, all means other
than personal delivery to defendant are con
sidered "substituted service"; personal ser
vice must have been diligently attempted be
fore substituted service may be performed,
and ordinarily two or three attempts at per
sonal service at proper place should fully
satisfy requirement of reasonable diligence
and allow substituted service to be made.
West's Ann.CaI.C.C.P. § 4.15.10 et seq.

See publication Words and Phrases
for other judicial constructions and def
initions.

4. Federal Civil Procedure <;:;;>414

Process <;:;;>78

Federal Rules of Civil Procedure are
more limited than Californla law regarding
locations at which substituted service may be
made. West's Ann.CaI.C.C.P. § 415.20;
Fed.Rules Civ.Proc.Rule 4, 28U.S.C.A.

5. Federal Civil Procedure <;:;;>414

Attempt at substituted service of pro
cess by intervenor to action which was made
by mailing summons and complaint to defen
dant's private post office box was insufficient
to effect service of process; owner of private
post office box company is not person with
sufficient relationship with renter of box to
assure that renter will receive actual notice
of pending legal proceeding, and even if
method was not legally deficient, method was
insufficient under circumstances because bet-

. method of obtaining service by serving
.•• 0ceSS on defendant's attorney was readily
~available. West's Ann.Cai_C.C.F. § 415.10 et
·:seq., Fed.Rules Civ.Proe.Rules 4, 5(b), 28
;"U.S.C.A.
'"~

2. Federal Civil Procedure <;:;;>422

Summons and complaint in intervention
may be served in accordance with Federal
Rules of Civil Procedure by serving attorney
for party who has appeared unless interve
nor's complaint states claim entirely indepen
dent of original complaint. Fed.Rules Civ.
Proe.Rule 5(b),28 U.S.C.A.

~V'H~.ti. x:At.;n..u~U t.;U. v, U'::\ULLIVAN
Cite as 165. F.R.D. 610 (C.D.Cal. 1995)

naming defendant in complaint will provide 6. Process <;:;;>82
personal jurisdiction: Fed.Rules Clv.Froe.
Rule 4, 28 U.S.C.A.



.',::

[1,2) "A federal court does not have jur
isdiction over a defendant unless the defen- '.
dant has been served properly [with the sum- :.'

2. This purported declaration is not under pena!ty(·i-
of perjury and does not comply with either feder- .."'. .
al law, 28 U.S.C. § 1746, or California law......' .
C.C.P. § 2015.5. ,:c;">';,
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MEMORANDUM DECISION
AND ORDER

I. Judge Rafeedie's Order of October 5, 1995,
permitting a complaint in intervention by plain
tiff Diazteca, does not pertain to "intervening
plaintiff" Nat Feinn, who has not received per
mission from the Court to intervene.

BACKGROUND

On September I, 1995, plaintiff Bonita
Packing Company filed a complaint against
defendant James L. O'Sullivan, doing busi
ness as H & M Produce, Jose Saucedo, doing
business as H &M Produce, and DOES 1
through 5, alleging, inter alia, a violation of
the Perishable Agricultural Commodities Act,
7 U.S.C. §§ 499a, et seq. Defendant O'Sulli
van answered the complaint on September
14, 1995. Defendant O'Sullivan's answer was
filed by Alan Ross, an attorney at law,whose
office is in Los Angeles, California.

On September 21, 1995, plaintiff Diazteca
Company, Inc., a corporation, filed a com
plaint in intervention against defendants
O'Sullivan and Saucedo. District Judge Ed
ward Rafeedie, on September 22, 1995, is
sued an order permitting plaintiff Diaztecato
intervene. On October 5, 1995, plaintiff

CHAPMAN, United States Magistrate
Judge.

" ·;~··>?c

Diazteca and plaintiff Nat Feinn Sales Corp.! :~~n?'
filed a First Amended Complaint in Inter- : X::,~
vention against defendant O'Sullivan, individ
ually and doing business as H & M Produce,
and defendant Saucedo. .

Intervening plaintiff Diazteca and "inter
vening plaintiff' Nat Feinn (hereafter eollec-

. tively "intervening plaintiffs") on November
20, 1995, lodged a request for entry of default
against defendant O'Sullivan, individually and,
doing business as H & M Produce, pursuant
to Fed.R.Civ.P. 55(a). In support of their
request, intervening plaintiffs filed the decla-

Douglas B. Kerr, Dressler & Quesenbery, ,.' ration by R. Jason Read, a Proof of Service,
Irvine, CA, Jeanne Charlotte Waillass, West- and the purported declaration of A. Robles. ..
ern Legal Assoc., Irvine, CA and R. Jason In paragraph 4 of his declaration, Mr. Read :"
Read, Rynn & Janowsky, Newport Beach, states that: "On October 18, 1995, Plaintiff
CA,for plaintiffs. duly served Defendant with the First.

Alan Ross, Alan Ross Law Offices, Los Amended Summons and Complaint via sub
stitute service at Defendant's private post

Angeles, CA, for defendants. office box, located at 3010 Wilshire Boule-

vard, Suite 100, Los Angeles, California
90010." The Proof of Service consists of the
declaration of A. Robles, an individual em-,
ployed by Express Network, Ine., a regis- ..
tered California process server, who states
that on October 18, 1995, he/she served de
fendant O'Sullivan, in his individual capacity
and doing business as H & M Produce, by.",.,
leaving (an unspecified number of) copies of - .:<
the First Amended Summons and Complaint'
in Intervention and other documents "withor
in the presence of: Mina Han, owner ofulthe ..:J,'.;.•..,....
Private P.O. Box" at 3010 Wilshire Bo e- .'

·'~r~.,

yard, Suite 100, Los Angeles, California, and .•~...1
by mailing (an unspecified number of) copies.::"

,.~, .
to defendant O'Sullivan at the same address. 1;::
The purported declaration of A. Robles Z. :'"

states that he/she made three attempts to::,·.
serve defendant O'Sullivan at two different
business addresses prior to October 18, 1995. . .'
Intervening plaintiffs did not mall the First
Amended Summons and Complaint in Inter-.
vention to defendant O'Sullivan's attorney of '.
record.

12. Federal Civil Procedure e->2411
It is within court's discretion whether to

enter default, even when defendant is techni
cally in default for falling to answer or other
wise appear.

11. Federal Civil Procedure e->2411
Law does not favor defaults, and any

doubts as to whether party is in default
should be decided in favor of defaulting par
ty.

612

..
' ..

, .
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[7,8] "An elementary and fundamental
requirement of due process in any proceed
ing which is to be accorded finality is notice
reasonably calculated, under all the circum
stances, to apprise interested parties of the
pendency of the action and afford them an
opportunity to present their objections."

BONITA PACKING CO. v, O'SULLIVAN
Cite .. 165 F.R.D. 610 (C.D.CaI. 1995)

mons and complaint] under Fed.R.Civ.P. been diligently attempted before substituted
4... , [W]ithout substantial compliance with service may be performed. "'Ordinarily, ...
Rule 4 'neither actual notice nor simply nam- two or three attempts at personal service at
ing the defendant in the complaint will pro- a proper place should fully satisfy the re
vide personal jurisdiction.''' Direct Mail quirement of reasonable diligence and allow
Specialists; Inc. v; Eclat Computerized Tech- substituted service to be made.''' Bein v.
nologies, 840 F.2d 685, 687 (9th Cir.1988) Brechtel-Jochim Group, Inc; 6Cal.App.4th
(citing Benny v. Pipes..799 F.2d 489,492 (9th 1387, 1390, 8 Cal.Rptr.2d 351, 352 (1992)
Cir.1986), cert: denied, 484 U.S. 870, 108 (citing Espindola v. Nunez, 199 Cal.App.3d
S.Ct. 198, 98 L.Ed.2d 149 (1987». A sum- 1389, 1392, 245 Cal.Rptr. 596 (1988». As
mons and complaint in intervention, however, suming that a proper declaration could be
may be served in accordance with Rule 5(b), filed by the process server, apparently three
by serving the attorney for a party who has attempts were made to personally serve de
appeared unless the intervenor's complaint fendant O'Sullivan at two different business
states a claim entirely independent of the addresses before intervening plaintiffs at
original complaint. 7C Charles A. Wright, tempted substituted service, and it, thus, ap
Arthur R. Miller & MaryKay Kane, Federal pears that reasonable diligence was made to
Practice and Procedure § 1919 (1986). personally serve defendant O'Sullivan.

Rules 4(d) and (e) provide that serviceof [4-(;] For whatever reason, intervening
process of the summons and complaint may plaintiffs did not serve the First Amended
be made: (1) by mailing a copy of the sum- Summons and Complaint in Intervention in
mons and complaint to the individual dsfen- accordance with Rule 5(b). Rather, they at
dant with a notice and request for waiver; tempted substituted service on defendant
(2) pursuant to state law; (3) by delivering a O'Sullivan by a means not in compliance with
copy of the summons and complaint to the either federal or California law. Federal law
individual defendant personally; (4) by leav- requires service of process by leaving a copy
ing a copy of the summons and complaint at of the summons and complaint at the individ
the individual defendant's dwelling house or ual defendant's dwelling house or usual place
usual place of abode with some person of 9f abode or delivery to an authorized agent.
suitable age and discretion then residing Under C.C.P. § 415.20, substituted service
therein; or (5) by delivering a copy of the may be made in California by leaving a copy
summons and complaint to an agent autho- of the summons and complaint at the individ
rized by appointment or by law to receive ual defendant's office, dwelling house, usual
service of process. Under California law, place of abode, usual place of business, or
Code of Civil Procedure (C.C.P.) §§ 415.10, "usual mailing address other than a United
et seq; provide that service of process of the States Postal Service post office box." The
summons and complaint may be made: (1) by federal rules are more limited than California
mailing a copy of the summons and complaint law regarding the locations at which substi
to the' individual defendant with a notice and tuted service may be made. Intervening
acknowledgment of receipt; (2) by delivering plaintiffs attempted substituted service on
a copy of the summons and complaint to the defendant O'Sullivan at a location providing a
individual defendant personally; (3).by leav- private post office box; not at defendant
ing a copy of the summons and complaint at O'Sullivan's office, dwelling house, usual
the individual defendant's office; or (4) by place of abode, or usual place of business.
leaving 11copy of the summons and complaint Substituted service at a private mail box
at the individual defendant's "dwelling house, address does not comply with C.C.P.
usual place of abode, usual place of business, § 415.20(b). .
or usual mailing address other than a United
States Postal Service post office box;" plus
.nailing to the location at which the summons
and complaint have been left.

[3J All means other than personal deliv
ery to the defendant are considered substi
tuted service, and personal service must have

'i."
~.

.1
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In § 1983 action based on wrongful
death of arrestee after he was hogtied by

Ann PRICE, an individual; Ann Price, as
Guardian ad Litem of Benjamin Price, a
Minor and Unborn Baby Price, a Minor
in Utero; Robert Price; Margaret Price
and the Estate of Daniel L. Price, de
ceased, through its Administrator, Ann
Price, Plaintiffs,.

ORDER
Intervening plaintiffs' request for entry of

default against defendant James L. O'Sulli
van, individually and doing business as H &
M Produce, is DENIED.

COUNTY OF SAN DIEGO; John Groff;
Steven Clause; Mark Talley; Jim
Roache; and Does 1-50, inclusive, De·
fendants.

Civ, No. 94-1917 R(AJB).

United States District Court,
S.D. California.

April 2, 1996.

v.

. / ...•
law regarding default judgments. "The law
does not favor defaults; therefore, any
doubts as to whether a party is in default
should be decided in favor of the defaulting
party." Lee v. Bhd. of Maintenance of Way
Employees-Burlirl{lton N. Sys. Fed'n., 139
F.R.D. 376, 381 (D.Minn.1991) (citing 10
Charles A. Wright, Arthur R. Miller & Mary
Kay Kane, Federal Practice and Procedure
§ 2681 (1983)). See also United Suue« v.'
$55,518.05 in U.S. Currency, 728 F.2d 192,
194-5 (3rd·Cir.1984). It is within the Court's
discretion whether to enter a default even
when a defendant is technically in default for
failing to answer or otherwise appear. Lee,
139 F.R.D. at 381. Here, the Court declines
to enter a default.

Mullane v. Central Hanover Bank and Trust
Co., 339 U.S. 306, 314, 70 S.Ct. 652, 657, 94
L.Ed.865 (1950); Bein v. Brechtet-Jochim; 6
Cal.App.4th at 1392, 8 Cal.Rptr.2d 351. For
substituted service to be reasonably calculat
ed to give an interested party notice of the.
pendency of the action and an opportunity to
be heard, "[s]ervice must be made upon a
person whose 'relationship to the person to
be served makes it more likely than not that
they will deliver process to the named par
ty.' " Bein v. Brechtei-Jochim, 6 Cal.
App.4th at 1393, 8 Cal.Rptr.2d 351.

[9] The owner of a private post office
box company. is not a person who has a.
sufficient relationship to the renter of a pri
vate post office box to assure that the renter
will receive actual notice of a pending legal
proceeding. Moreover, the Legislature, in
specifically excluding United States Postal
Service post office boxes from corning within
the phrase "usual mailing address," has
shown its intention to preclude substituted
service' at postal boxes.! In the Court's
opinion, a private post office box is akin to a
United States Postal Service post office box;
and unlike a "dwelling house," "place of
abode" or "place of business."

"[A]lthough it cannot be unequivocally said
that the substituted service must be of the
best type available, a statutory method has
occasionally been held insufficient where a
better method could just as well have been
prescribed." 3 Witkin, B.E., California Pro
cedure, Juris. § 89. See Mullane, 339 U.S.
at 315, 70 S.Ct. at 657-58. Here, if interven
ing plaintiffs were unable to effect personal
delivery of the summons and complaint on
defendant O'Sullivan, service of process
could easily have been made on his attorney
pursuant to Rule 5(b). Even if not legally
deficient, the method of service selected by
intervening plaintiffs was, thus, insufficient
because a better method of service was easi
ly available.

[1{}-12] The Court's determination that
intervening plaintiffs have' not properly
served the summons and complaint on defen
dant O'Sullivan is consistent with the general

~.,

i.:!-<
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3. Since 1989. when the Legislature amended
C.c.P. § 415.20(b) to add "usual mailing address
other than a United States Postal Service post
office box," there has been significant develop
ment and growth of private postal box facilities,

which serve the same role as United States Postal
Service post office boxes and are in existence, for
the most part. because of their convenient loca
ticns and the dearth of available United States
Postal Service post office boxes.
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Notes of Deeiaioll8

a manner pennltted by California law. severn v, Adldas
Sportschuhfabriken lApp. 1 Dist.. 1973) 109CaLRptr.928,
as Cal.App.3d '1M.

S. Service of copyof complaint
SecUon lOIS extending time for lIling a responsive

pleading to not applicable to aubstituted service. even
though port of aerviceto by mail. Highland Plastics. Inc,
v. Ende... (Super. 1980) 167 Cal.Rptr.S5S, 109Cal.App.3d
Supp. I. .

Per-.onal aervice of copy of aummons and complaint
after original summons had been !lIed with clerk was
autliclent to bring defendents under court's jurisdietion
..-bereeach defendant received actual notice by receiving
copy of summons. and complaint and where originalsum
mons.and proof of servicewere lIled within three yo.....
Torger-.en v, Smith (App. 4 Dist, 1979) 1~9 Cal.Rptr. '181,

. 98~.App.3d 948.

5, Amended.complaint
Amended complaint which to tiled and served by s new

attomey for plaintifl' is not void and lnefl'eetive to fulllli
aervice of process requirements even though the new
attome)' hss not lI ...t lIled and served a fonnll substitu
tion In the absence.of prejudice. .Bakerv. Box>: (App. 2
Dist..l99ll 217 Cal.Rptr.409, 226 Cal.App.3d 1803.

Defendant', original comp1&int seeking damages for in
jury to Intangible !lnt.nclal Interests was not nlidly
atnended where purported emendments were not served
In the manner provided roraervice of summons, and thus
trW eourt correctly detennlned that default judgment
cranted to defendant had to be vacated aince it granted
relief not requested In the original complaint.. Engebret
son &: Co.• I,.,. v. Harrison lApp. 4 Dist.. 1981l 1'18
CaLRptr.'17. 125 CaLApp.3d 436.

C. Penon lItrVtd
Judgment eredltoJ'sdefective serviceof notice of sister

atate judgment. upon limited partne...hip did not com
menee running of 3O-day period for bringing motion to
vacate entry of auch judgment where creditor attempted
se,..,ice by leaving copy of notice with receptionistat olllee
of limited partnerehip', attorney, receptionist ..... not
pereon to be served on behalfof limited partnership. and
eredltor failed to mail copy of uotice to limited partner
ahip. Twos Shipping &: Trading,S.A v, Juniper Garden
Town Homes. Ltd. lApp.4 \>ist. 19931 16CaLRptr.2d 685.
12CalApp.4th74. review denied.

L In "",eral
Service of process was properly efl'ectUited uponcorpo

rate defendants In breach of contract&etion under provi
aions of • 418.10, this aeetion. and • 416.10 governing
.ervice upon COrporations rather than under Corp.C.
• 6601 governing service upon secretary of alate. Amer
on v, Anvil Industries, Ine., C.A9 (Cal.1l976. li24 F.2d
1144. .

Service upon attorney of subpoena duces tecum direct
Ing witness to appear at lriaI of civil action was not
IUftlcient to confer personal jurisdietion OYer the witness.
and therefore. witness could not be criminally ponisbed
for failure to obey the aubpoena. In re Abnuns lApp. 4
"lilt.. 1980) 166Cal.Rptr. 749.108Cal.App.3d 685.

Where law requires service of process by delivery of
Jpy of complaint with aummons. copy of complaint must

conform With original; and although Inconsequential Ir
regularities between original and copy do not necessarily
Invalidate service, substantial and misleadingdeviations In
copy that Is served wID defeat court', jurisdietion. In re
I4arriage of Van Sielde lApp. 6 Dist.. 1977)IS7 Cal.Rptr.
&68, 66 Cal.App.3d728.

Where copy of divorce complaint served upon wife
correctly deocribed cerWn land as owned by parties In
joint tenancy, while original complaint on which Nevada
court granted divorce Ineorrectly alleged that land .....
community property, thus ensbling court to award' all
property to husband, service ofprocess wasInvalid, Neva
da court laeked jurisdietion over wife and Nevada divorce
decree .......'fOld. In re Marriage of Van Sickle lApp. 6
Dist.1977)187Cal.Rptr. 668. 68Cal.App.3d 728.

Sh,ce Individual defendan~ a resident of F'nn<e, who
...... served with process ..-bile he was In Florida for the
oole purpose of giving a deposition In federal court litiga
tion. and defendant ove...... corporationscouldhavebeen
served at their places of residence OT business in Europe,
the "immunity rule" had no legitimate appli""tion to them,
&0 that service of summons in Californiaaction should not
have been quashed where ff 410.10. 4IS.10. and this
section authorized. if jurisdiction of the subject matter
existed, personaJ service of summons on • defendant
"within this state • • • Oulaide this atate but within the
United States ••• (and] Outside the United States.",
and where such service oulaide the state could be made In

Amended complaint 5 .
Penon acned •

§ 415.20. Leaving copy of summons and complaint at office, dwelling house, usual place of abode
or business or usual mailing address; mailing COP)'

(a) In lieu of personal delivery of a copy of the summons and of the complaint to the person to be
served as specified in Section 416.10. 416.20. 416.30. 416.40, or 416.50, a summons may be served by

Addltlona or changes Indicated by underline; t1eletlon8by asterisks • • •
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CODE OF CML PROCEDURE

Llbrar)' Referencel

Landlord-Tenant. Friedman, Garcla '" H~, lee
GuIde'I Tallie at Statutes tor chapter \lfll&iI'&Ilh
..umber refereneea to pll'lil'lpha dilell&&ng thia
seetioG.

Legal Seereturs Handbook, Legal Seeretari.... (Il<!.,
see Handbook's 'table at Codes for paragraph n....
ber reterene:estoparagrsphs dllleUwng thl. Iectlon..

Californla PJactloo Guide:
Civil Proeedure Bet.... Trial, Well '" Brown, lee

Guide's Table of Statutes tor chljlter pal"a&\'lph
number references to IJII"Illl'IIlha cIiaoussing thia
aeetlon.

EnforcingJudgmentA and Debt&, Ahart, see Guide's
Table of buteo for chapter paragraph number
refere.... to IJII"Illl'IIlhs diseWIolng thia ae<itlon.

Family Law, Hogoboom '" King,see Guide'. Table of
Statutes for chapter paragraph number reteren....
to paragraph. dir;eussing this seelio..

§ 415.20

OFFICIAL FORMS
. Ma.ndtJtory t.md optiomJl FOf'fM a.dapttd mulllppI'OIJ«l by 1M Ju.dicia1. Council CU'e ad out in
Wut', CDlifon;ia Ju.dicia1. Council FOf'fM Pamphlet. .

HUtorical aad Statutory Notel

Notes or Declaiona.

(" "",era! 1 PIaee0'bUlin_ 4
Abode 3 Privatepoet omoobox 1
Diillrence to etrect pOI'IOIlll1 service Z ~ 011 eounad •
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Croaa Referencea
Mannerofproof, see Codeof Civil Proeedure f 684.220.
Small claimI eourt, servIee at clIlm ander !hi! Iectlon,

&eO Code of Civil Proeedure f 116.340.

leavinga copy of the summons and of the comp1alnt duringusualoffice hours in his~ office with the
person who is app;u-ently in charge thereof, and by thereafter mai1lng a copy of the summons and of the
complaint (by first-class mall, postageprepaid) to the person to be servedat the place where a copy of
the summons and of the complaint wereleft. Service of a summons in this manner is deemed complete
on the10thday after Such maDlng.

(b) If a copy of the summons and of the complaint cannot with reasonable diligence be personally
delivered to the person to be servedaa specified in 8edion 416.60, 416.70, 416.80, or 416.90, a Summons
may be served by leaving a copyof th!l swnmons and of the complaint at such person's dwelling house,
usual place of abode, • •.• usual place of~ or usual mailingaddress other than a United Stales
Postal Service£oftice bo\in the presence 0 a competent membei' of die hoilBehold or a person

. apparently in of hiS or er ofl'ice" place of.buslness, or usualm~ address other than a United
Stales Postal Service post 'Ci1ilcebox, at least 18 years of age, Who bii Wormed of the contenta
thereof, ana bY diereafter Iiiailiiii a copy of the summons and of the complaint (by 1lrlItrclas& man.
postage prepaid) to the person to be served at the place where a copy of the summons and of the
complaint were1etl. Serviceof a summons in this manneris deemed complete on the 10thciB,y. after the
_.:tIft_ . -
~~.. .

(Amended by Stats.I989,eo 1416, f 15.)

,.

..........
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CODE OF CIVIL PROCEDURE § 415.20
Note 2

Substilut<d service 5 ecmmunity property. thus enabling court to award all
property to husband, service of process was invalid. Ne

.vede court lackedjuris<liction over wife and Nevada dl-
1. In cueral vorce decree was void. In re MaJTiage of Van Siclde

Minor. harmless detlciencies will not defeat service. (App. 5 Di&L 1977) 187CalRptr. 568,68 Cal.App.8<l Wl.
Bein v. Breehtel-Joehtm Group, Inc. (App.• Di&L 1992) 8 Where law requires IICl'Vice of process by delivery of
CaLRp .2d o. 6 C., A_ th.~ rev! denied. copyof complaint with summons, copy of complaint must

b" ""I, .......,p.. 1""" ew conform with original; and although inconsequential it-
Deticieneyjudgment In foreclosure actionmay properly regularities between origina1 and copy do not neeessariJy

be entered against person who was served with aununons Invalidate aervice, lubstantia! and misleadingdeviations in
by lubatllute service. Korea Exchange Bank v. Myung copythat is served will defeat court's jurisdiction. In re
Hui Yang (App. 2 Dist. 1988) 246 Cal.Rptr. 619, ~ Marriage of Van Siclde (App. 5 Dist, 1977)187 CalRptr.
CalApp.8d 1m. 568. 68Cal.App.lld Wl.

Victim's fBilure to give dog's owner It least 80 daya Service of aununono upon defendant in civil actionwas
notice of her damages prior to entry of det'ault judgment timely when substituted service was mOOe and returned
did DOl render det'ault "void,· 10 thlt reasonableness of within three years after action was <ommenced, even
notice liven could be determined only by timely direct though ten-day grace periodfollowing proofof substltuted
attack on judgment, where owner eoeeeded that be was serviceextended beyondlueh three-year period. Ginnsv,

:::::~reae;v:II1-:tf~~~t;~;~~~=:~ Shumate (App. 2 DisL 1977) 185 CaLRptr. 604, 65 CaL
follow PlotiUa ~. S"poriorCottl1, 1~ CalApp.lld 755, 189 App.8<I802.
CaLRptr. 769 (2 Diat.). Connelly v. Castillo (App. 2 Dial. Ten-d&y period following proof of lubstituted service
1987) 286 CalRptr. 112, 190 CaLApp.8<I 1568, review required by this section before service II "deemed" COlD

plete is limply a matter of grace to allow act.ual ootlce to
denied. be brought to defendant before beginning or period ai-

Requiring peraona! ll1iury plaintill' tc peraonally serve lowed for IIling of·answer prior to default; service Is
defendant who had not appeared alter valid service c( complete when all required acts are done. Ginna v.

. summons and complaint with "Itatement of damages" will Shumate (App. 2 Dist. 1977) 185 Cal.Rptr. 604. 65 ~.
not result In plalntlll's being unsble tc obtaln default Ap.8d 802.
where defendant ia oot locatable in thlt f§ .15.20 and P
.15.50 provide for aubstituted service and aervice by Where plaintiff waited until last momentto attempt to

bli . If bl dilige • effecti al serve nonresident eorporation and summons failed to com-
po eanon reasona e . nee m ng person ply with this aeetion, no Implied excen"on lu § .6811
.service l& not luecessM Piotltss v. Superior Court or ....
LoaAngelesCounty (App.2 Dial. 1988) 189 CaLRptr.769, requiring that actlon be dismissed onless IlIIllIllOll6 and

p.8<I complaint is served and return made within three years
1~ CalAp 755 after commencement or action applled. SeherjngCoJp.v.

Even though defendant doctors were out of state for Superior Court For Santa Barbara County (App. 2 Dial.
more than 80 days prior to time aununonaes were served, 1975) 125 CalRptr. 887, 52CalApp.lld 787.
period or their sbsenee was oot required to be excluded
from ftve..;year period after IIling of action within which Z. Diligenceto efl'ectpersonal ItI'Viee
time action was required to be brought to tria!, where .Default judgment would not be entered againat bar
defendanta' olllcesremalned open and there was aomeone examiners in action challenging bar admission practices
at their home who could have """"pled servi" or sum- for fBilure to respond to aerviceor process where service
mons on. their behalf. G<!ntcy v. Nielsen (App. 8 DiaL "'IS msde pu....uant to this aeetion but no ah""ing .....
1981)176Cal.Rptr.885.128 CaLApp.8d 27. mOOe that personaldelivery couldnot be made. Giannini.

Service on Individual defendants was properly effected v. Real.C.D.Cal.I989, 711 F.supp. 992, allirmed911 F2d
within three years where copies of aummons and COm- 854, certiorari denied 111 S.Ct. 580••98 U.s. 1012, 112
plaint were malIed and returns made within luch period. L.Ed.2d 685. rehearing denied 111 S.Ct. 1031, .98· U.s.
although lubstituted service ..... oot deemed "complete" 1116, 112L.Ed.2d 1111.
notil severa! days alter expiratlon nf sueh period and Alternatlve method of serving proeeu upon city otIi·
retum Ihowed service on named defendants, that service dals, In auit arising from ret'usll1 to permit oonconfonning
...... made by Ielving I copy with named Individual, IS curb cut access lu property from Itreet followlng redevel
lupervisor, address where served and a declaration of opmenl,..... Invalld; ...".,.. falIed te use reasonable
ma1llng In the exact words of § 415.20. Billings v. Ed- diligence to complete persona! delivery, despitetwo-month
.......os (App.2 Dial.1979) 154 Cal.Rptr.<158, 91 CaLApp.lld _ion or time granted by court. and after being told
826. by opposing counsel thst Ittempted service ..... ineffee-

There is no irreconcilable conflict betweenI 851 provid- live. Burchett v. City of Newport Beaoh (App.• Dist.
log that time of I defendsnt's Ibsence from atate after 1995) 40 Cal.Rptr2d I, 88 Cal.App.4th 1.72, rehearing
cause of action has ...,m,ed &galnst him is not period of denied, re:.i",,· denied.
time limited for commencement of action and this section Plaintill'. established "reasonable diligence" in attA!mpt-
and It 415.80, 415.40, and 415.50 governing substituted log to effectuate personal service on plaintill's prior to
service. IS legislature may hsve justifiably concluded that defendanu' substitute service on·.guard at entrance of
it would be inequitable lu forc:e a claimant lu porsue the gated commUDity in which plainti1l's lived; process server
defendant out of state in order effectively lu commence an msde three separate attempu lu serve plaintill's It their
action within limitation period and that, at the same time, residence. but each time gate guard denied access. Bein
a plainti1l' shouldbe providedalternate formsof service10 v. Brechtel.Joohlm Group, Inc. (App.• Dist. 1992) 8
IS to encourage plainti1l' lu adjudicatA! his claim expedi- CalRptr2d 851. 6 Ca!.App.4th 1887, review denied.
tlously if possible. Dew v. Appleberry (979) 158 Cal. Actlons of process server thst .... re ea!eu1&ted lu and
Rptr. 219.28 Cal.8d 580,591 P2d 509. did result in actnal notice lu civil defendant served by

Where copy of divaree complaint served upon wife lubstituted service satisfied requirement of reasonable
coITectly described certain land IS owned by parties in ditigence in attempting personal service before resort lu
joint tenaney. while original complaint on which Nev&ds lubstituted IICl'Vice; processserver msde three unouecess·
court gran ted divoree incorrectly alleged that land was ful attempts lu serve husband and wife at their CUJTeI\t
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§ 415.21. Acreaa to gated communities; identification
(a) Notwithstanding any other provision o( law, any person shall be gTllllted aceess to a gated

community for a reasonable period o( time (or the purpose o( performing lawful service o( process. upon

Addltlons or changes Indicated by underline; deletions by asterisks • • •
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§ 415.20
Note 2
addreu, on fourth attempt, wife WlIO foon<! at home. so
she WlIO served individually and another set of summona
and eomplaint were lea for husband, and copy of sum
mons andcomplaint WlIO mailed to husband. Espindola v.
Nunez lApp. 4 Diat. 1988) 246 CaI.Rptr. 596, 199 Cal.
App.3d 1389, reviewdenied.

Substitute abode serviceon petitioner by real party in
interest was inetrective and void where, except for very
short periods that petitioner was a\'1lilable (or service at
his reoldenee, real party fJlj)ed to attempt personal service
(or two yean and 389 days and, thus, tai1ed to comply
with mandatory prerequisite to abode service by exercis
Ing reasonablediligence to etrect pensonaI service. Evant
v. Superior Court0( StanislausCounty lApp.6 Diat. 1979)
162Cal.Rptr.836,89Cal.App.3d m
s. Abode

Substituted serviceto estranged wife', parents' llddreu
in action against buaband and wife (or breach at restau
rant equipment Ieaae wu lnetrective despite parents' ad- '
dreaa appearing on !lei- driver', Ucenae where wife hid
eatabIished separate legal household, where ,be reolded ,
witlt !lei-ehildren, wbieb wu matter at pubUe record.
Zirbel v. Stratton (App. 2 Diat. 1988) 232 Cal.Rptr. 65S,
181Cal.App.3d 1407.

.. Place o( bwdftftl
Service 0( proce.. on eorporation waa etrected where

proeeaa server attempted to leave a copyof the summon.
and eomplaint during usual otlIee hours with the person
who wu apparentlyIn .barge atthe omce but wu denied
admittance to tbe otllce and tlten, in view 0( that penon,
left the 'ummona on the dooratep and where eopy 0( the
,ummolll wu thereafter mailed to the eorpotation.
Khourie,Crew .. Jaeger v. Sabek, loe. lApp. 1 Diat. 1990)
289 Cal.Rptr. 681, 220CaI.App.3d 1009, rehearing denied, ,
review denied.

Service 0( proce.. on estranged wife was not etrective
by leaving '1IlIlInOllI and eomplaint at restaurant with
..tranged busband, (or purpose at suit (or breaeh 0(
restaurant equipment \ease, where wite hid not been
worIdng at reataurant and hid not been employed there
(or aeveraI years, despite wite', eommunity lntere,t in
restaurant. ,Zirbes v, Stratton (App. 2 Diat. 1988) 232
Cal.Rptr. 65S, 181CaI.App.3d 1407.

6. SUbotltllted aenice
Employer fJlj)od to properly serve employee "ith eoen

plaint. even though method of serviee eompUed with that
required by ,tate law, and even though employee bad
aetuaI notice of eomplaint, where employer', atl<!mpted
service wu Invalid under (ederal law (heeluse ac:knowl-'
edgment was algned by employee" wite), and employer
tailed to make Idditional attempt at service In eompU.".,.
with atate law; empioyer eouldnot rely upon serviee that
was attempted but not validly eompleted under federal
law to satiaty ditrerent federal requirement permitting
service pursuant to atate law. Masonv. Geniseo Techno).
ogy Corp., C.A.9 lCal.)l992, 960 F.2d 849.

Under California law, ail means other than peraonal
deUveryto defendantare eonsidered"substituted service";
penonal servi.. must have been diUgently attempted
before subatituted service m~ be perfomed, and ordi·
nariIy two or three attempts at personal servi.. at proper
place should tully satisfy requirement o( reasonsble dili·
genee and allow aubstituted servi.. to be made. Bonita
Packing Co. v. O'Sullivan, C.D.CaI.l995, 166 F.R.D. 610.

CODE OF CIVIL PROCEDURE

For substituted service to be reasonably ealeulated to
give Interested party notice of pendency o( action and
opportunity to be heard, as required to eomportwith due
process. service must be made upon person whose rala
tionship to person to be served makes It more Ukely than
not that they wiD debvee proeesa to named party. Bonita
Pacldng Co. v. O'Sullivan, C.D.Cal.I995, 166 F.R.D. 610.

In aetion seeking to hold eorporate shareholders indio
vidually llahle, substitute servlee on gate guard at gated
eommunity in whieb shareholders resided WlIO proper, aa ,
gate guard was "person apparently in <barge 0( the
eorporate omce" and "competent member of the house
bold"; ahareholders authorized guard to eontrol aeeesa to
them and their residence, and this relationship ensured
delivery 0( process, Beinv. Breehtel.Joehlm Group, Inc,
lApp.4 Dist, 1992) 8 CaI.Rptr.2d 351, 6 CaI.App;4th 1387, '
review denied.

Service may be made on either eorporation', agent or '
on otlleet. Bein v. Breehtel.Joeblm Group, Ine, (App. 4 ,
Dial. 1992) 8 Cal.Rptr.2d 351, 8 CaI.App.4th 1381, review
denied.

Liberal eo..truetion 0( process statutea extend> to ,ub
,tituted serviee aa wen IS to peraonal servlee. Bein v.
Breehtel.Joehlm Group, Ine, lApp. 4 Diat. 1992> 8 Cal.
Rptr.2d351, 6 CaI.App.4th 1381, reviewdenied.

6. Servieeon,counsel
Judgment ereditots defeetive serviceof notice of sister

state judgment upon limited partnership did not \'Om
menee running of 3ll-day period (or bringing motion to
vacate entry 0( sneb judgment where ereditor atl<!mpted
serviee by leaving eopy0( notice with receptionist at otlIee
0( limited partnership's attorney, receptionist was not
person to be served on behalfof Umited partnership, and
ereditor failed to mail eopyat notice to limited partner
ahip. TsakosShipping" Trading,S.A.v, Juniper Garden
Town Homes, Ltd. lApp.4 Dial. 1993) 16 Cal.Rptr.2d685,
12Cal.App.4th 74, review denied.

7, Private post office box
Attempt at substituted servieeof proeesa by Intervenor

to aetion whieh waa made by malUng aammons and eom
plaint to defendant's private post omee boa w" insufll,
clent to etreel 5O....iee of process; owner o( private post
omce box eompany 10 not person with sutllclent relation·
ship with renter of boa to assure that renter wiD reeeive,
aetual notlee o( pending legal proceeding, and even It
method was not legally de1lclent. method'was lnautllclent
under clreumstance, heeause better method of obtaining
serviee by serving proeesa on defendant', attorney wu
readily available. Bonita Paeldng Co. v. O'SulUvan,
C.D.CaI.I996, 166 F.R.D.610.

Substituted service at privatemailboa addreu doea nOt
eomply with provision o( California Code 0( Civil proce
dure governing substituted 5Orviee. BonitaPael<ing Co.v.
O'Suilivan, C.D.Cal.1995, 166 F.R.D.610.

Under California law, private post omce box Ia not
loeatlon ,t whieh substituted serviee of proce.. may be
etrected; owner of priYllte post otllce boa eompany 10 not
penon with autllcient relationship with renter of boa to
assure that renter wiU receive actual notice o( pending
legal proceeding, and private post om.. box III unUke
dwelling house. placeo( ahode, or placeo( business, where
substituted service may be effeeted. Bonita Paeking Co.
v. O'SulUvan, C.D.Cal.l995, 165F.R.D.610.
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May 26, 1998

To: Private Mailbox Service Subcommittee (Judge Dave Brewer,
Chair; Justice Skip Durham and Judge Michael Marcus, members)

Fm: Maury HOlland1vt.4·1/-:
Re: What I've Learned and Tentatively Concluded

After our 4-22-98 telecon Dave and I agreed that I would try
my hand at some preliminary drafting, for this subcommittee's
consideration, intended to amend ORCP 7 D to authorize service of
summons on defendants whose only known address is a private
mailbox, by delivery of papers to the proprietor or manager of the
appropriate private mailbox. I have not yet provided any proposed
language to Dave because it soon became clear to me that the
difficulties posed by this issue relate far more to operational
factors and legal analysis than to mere drafting, the latter
appearing to me to be a fairly s Lmp Le task once the required
analysis has heen done. I believe what I can now most usefully do
is share with you what I've discovered that has a bearing on the
problem assigned to this subcommittee.

1. Private mailbox services ("PMS") are essentially
unregulated private businesses. They are subject to some federal
and state statutory provisions, 1 but none of these provisions deals
with matters relevant to our task, such as capacity or obligation
to accept service or duty to forward summonses to mailbox clients. 2

These services are sprouting up like mushrooms, apparently
everywhere throughout the U.S. I counted five such operations in
the Eugene yellow pages alone, and have visited three of them in
an effort to pry loose what information I could.3 There is now a
national chain of PMS's called "Mailboxes-Etc." Everyone with whom
I spoke agreed that this is a booming industry and a fairly recent
and sudden development. I asked, as discreetly as possible, a
couple of the PMS managers in Eugene why people use these

lState of Oregon statutory prOV1S10ns relating to private mailboxes are
shown on Attachment A, and the federal statutory provision on Attachment B, to
this memo.

2contrary to what I suspected and hoped, since it would probably make
our task easier I private mailboxes are not in any manner regulated by the
USPS.

3Since I did not misrepresent myself as a potential customer, I have not
been able to get a copy of any written agreement betwee,n PMS's and their
clients. I have attached a copy of a flyer description of vario~s services
and fees as Attachment C to this memo.
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the answer I got was that their customers
including being difficult to serve, which
regard as a perfectly understandable and

services. Naturally,
seek privacy, perhaps
these gents seemed to
legitimate purpose.

However, a desire to evade service appears not to be the
likely motivation of the vast majority of PMS customers. There
are lots of people who are, at any given time, more or less in
transit and have not, for the time being, established a long-term
residence. Such people presumably would normally seek to rent a
USPS P.O. box, but these have long been in short supply and there
is a waiting period of several months before one can be obtained.
This fact might have at least some minor bearing on judicial
determination of the constitutionality of any provision
authorizing service on defendants by delivery of summonses to
their PMS. That is to say, if courts could accurately assume that
mere employment of a PMS evidences some purpose of evading
service, they might tolerate a lesser assurance that service on
PMS's would achieve actual notice to defendants, but that does not
appear to be the case.

When I spoke with the lawyer for the California process
servers who was instrumental in drafting Cal. C.C.P. § 415.20(b),4
he told me that, as recently as 10 years ago, PMS's were hardly
ever encountered by servers in that state, but had since then
become very common and were posing serious difficulties for
servers there, which is what prompted the California provision.
Much the same thing was said to me by the counterpart attorney in
Washington State,S whom I tracked down through the Washington Bar.

4nIf a copy of the summons and of the complaint cannot with reasonable
diligence be personally delivered to the person to be served as specified in
Section 416.60, 416.70, 416.80, or 416.90, a summons may be served by leaving
a copy of the summons and of the complaint at such person's dwelling house,
usual place of abode, usual place of business, or usual mailing address other
than a United States Postal Service post office box, in the presence of a
competent member of the household or a person apparently in charge of his or
her office, place of business, or usual mailing address other than a United
States Postal Service post office box, at least 18 years of age, who shall be
informed of the contents thereof, and by thereafter mailing a copy of the
summons and of the complaint (by first-class mail, postage prepaid) to the
person to be served at the place where a copy of the summons and of the
complaint were left. Service of a summons in this manner is deemed complete

. on the 10th day after the mailing. (Italicized language added by Stats. 1989,
c. 1416, § 15.)

SThe Washington prov~s~on is as follows: "RCW 4.28.080 (16) In lieu of
service under subsection (15) of this section, where the person cannot with
reasonable diligence be served as described, the summons may be served as
provided in this subsection, and shall be deemed complete on the tenth day
after the required mailing: By leaving a copy at his or her usual mailing
address with a person of suitable age and discretion who is a resident,

2



2. In order fully to understand this context, I made some
inquiries of the USPS to learn how it figures a.n service of
summons, particularly with regard to the Up. O. Boxes" it offers
for rent. First, in order to get a USPS P.O. Box, the customer
must fill out a form including the customer's actual residence
address. This information remains on file and can be obtained by
a private process server or deputy sheriff by filing a request for
it. A couple of Oregon process servers have told me that the USPS
is very cooperative about providing this information if the proper
request form is used. The USPS will not provide residence address
information to anyone just for the asking.

Secondly, although I did not, of course, learn this from the
USPS, a defendant who has a USPS P.O. Box can presumably be
served, pursuant to ORCP 7 D(2) (d) (il and (3) (al (il, by certified,
registered, or express mail, return receipt requested. The way
this would work is that a postal clerk signs the return receipt,
places a notice in the addressee's box while retaining the
mailing, and then hands it over to the addressee provided the
latter in turn signs something acknowledging receipt from the
postal clerk.6

The USPS will under no circumstance accept service of summons
or process of any kind on behalf of any customer by means of
personal delivery to any of its employees. In other words, the
USPS refuses, as a matter of policy, to function as an agent for
service, although it does, of course, participate in service when

proprietor, or agent thereof, and by thereafter mailing a copy by first class
mail, postage prepaid, to the person to be served at his or her usual mailing
address. For the purposes of this subsection, "usual mailing address" shall
not include a United States postal service post office box or the person's
place of employment." (This provision was added by Laws 1996, ch. 223, § 1,
and Laws 1997, ch , 380, § 1.) The subsection 15 referred to above is as
follows: " (15) In all other cases, to the defendant personally, or by
leaving a copy of the summons at the house of his or her usual abode with some
person of suitable age and discretion then resident therein."

Another closely related problem has been created by the proliferation of
so-called "gated communities," especially in areas with a large number of
wealthy retirees. since the Oregon process servers have not asked the Council
to deal with that problem, I assume the subcommittee will leave it to another
biennium. Or perhaps an effort should be made to deal with it now.

6This might pose a problem regarding our recently authorized service by
mail pursuant to ORCP 7 D(2) (d) (i) and (3) (a) (i). This method requires that
the receipt be signed by the defendant personally. There might be some room
for doubt whether service by this method would be valid where the receipt is
signed by a postal clerk, even if there is a sUbsequent receipt signed by the
defendant. I'd suppose the answer should be yes, but I'm not certain that is
the answer that would follow from the present language of 7 D(2) (d) (i). Does
the subcommittee wish to clarify this?

3



service is accomplished by mailing. This is the reason why the
California and Washington provisions both expressly exclude USPS
P.o. boxes from their purview. The USPS treats papers that are
part of process of effecting service like any other piece of mail
within its class.

3. Now, as to the interrelationship between the USPS and
PMS's. If an ordinary letter or package is addressed to: "Maury
Holland, Suite or #, The Eugene Mailbox Center, Inc., 1430
Willamette St., Eugene, OR 97401," the USPS will simply deliver my
mail there, no questions asked. As far as I can tell, the USPS
has no authority over PMS's and makes no effort to regulate their
service or their legal relationship with their customers. Some
PMS customers pay extra to have their mail forwarded to them,
presumably to their actual residence addresses, but others pay a
lower fee and pick up their accumulated mail at the PMS, right out
of their box. Each of the PMS managers with whom I have spoken
told me emphatically that information concerning the actual
residence addresses of their customers is private and will not be
revealed to anyone, including a private process server, but they
did say this information would be disclosed to "law enforcement."
When I asked them whether "law enforcement" would include a deputy
sheriff attempting to make personal service on a PMS customer by
personal delivery to a PMS proprietor or manager, each answered
"no way." One PMS manager told me that disclosure of this
information would violate some "privacy law," but I have not been
able to locate any such law and doubt that one exists.

If a mailing has the above address, but requires a signed
return receipt, the USPS will deliver the mailing to my PMS and
will accept the signature of the manager or anyone else behind the
counter, provided the addressee has placed on file with the PMS
written authorization for its manager or other employee to thus
receipt for return receipt mail on his or her behalf. Similarly
to the USPS, the PMS will place a notice of return receipt mail in
the customer's box or forward it to the customer's actual
residence, and will turn over such mail to the customer only when
the latter signs some kind of acknowledgement of receipt.?

4. Now, to come to the nub of our problem. I asked each of
the PMS managers with whom I spoke what they would do if either a
deputy sheriff or private process service attempted to serve one
of their customers by personal delivery of the papers to them.
Each was emphatic that he would refuse to "accept" delivery of the
papers, which they understood would have the effect of refusing to
accept service effective on their customer-defendant. And, as
mentioned above, each of the managers said he would not reveal,
either to a deputy sheriff or private server, the actual residence

7This obviously poses the same question about.service pursuant to ORCP 7
D(2) (d) (i) and (3) (a) (i) as noted in fnt. 6 above.
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address of the customer-defendant. Each added, in effect, that
"accepting" service of summonses or the like is no part of its
business, and that PMS's have no authority or obligation to have
anything to do with such matters. One relatively friendly guy
conceded that accepting service on behalf of customers might well
defeat part of the purpose of having private mailboxes.

Obviously, PMS' s cannot plausibly be regarded as their
customers agents in fact, by actual appointment, for purposes of
"accepting" service by personal delivery on their behalf. If
asked, both the customers and the PMS's would adamantly deny that
any such agency relationship existed in fact.8 While I did not
pause to argue the point with them, what the PMS managers I spoke
with overlooked is that, within due process and perhaps other
constitutional limits, the law can designate one person the agent
of another person for various purposes, including service, so that
the agency relationship does not in the least depend upon what the
parties themselves think or would prefer. There are plenty
examples in ORCP 7 D of agency imposed by law for purposes of
service on certain defendants by personal delivery of papers to
such agents. Among these are D(2) (b) substituted service by
delivery of papers to a resident of the defendant's "dwelling
house or usual place of abode" who is "over 14 years of age,"9
office service under D(2) (c) by personal delivery of papers to
"the person who is apparently in charge" of on office maintained
by the defendant, and the individuals specified in D(3) (b) (i) for
the primary method of serving corporations and limited
partnerships.

Bearing in mind that service by mail can already be
accomplished by mailing to a defendant at his or her PMS address,
at least if the possible doubt noted in fnt. 6 and 7 above is
removed, the first question seems to me to be whether it would be
good procedural policy for the Council now to attempt to frame a
provision that would authorize, presumably as an alternative or
secondary service method, service on a defendant who is a PMS
customer by delivery of papers to the proprietor or manager of
such defendant's PMS. This is obviously what the Oregon process

8Interestingly, the California lawyer whom I interviewed by phone told
me that Mailboxes--Etc. ·had initially refused to accept service on their
customers by personal delivery of papers to its branches for some time after
the enactment of the California provision shown in fnt. 4 above. But he added
that, more recently I Mailboxes--Etc. has become much more ~cooperative," and
that its branch managers were now regularly accepting service by personal
delivery. He was not as clear about PMS's apart from Mailboxes--Etc.

9By the way, does "over 14 years of age" mean anyone who is past his or
her 14th birthday, or must he or she be past the 15th birthday? Should the
subcommittee propose to the Council that this little ambiguity be cleared up,
such as by changing t o. "is 14 or more years of age l l ? How would .any of you
judges like to see that question have to be adjudicated?
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servers want. They obviously have no interest in the validity of
mail service by mailing to PMS addresses, and would probably
prefer that that method not be deemed valid. They also seem to
understand that another way of solving their problem--by
compelling PMS' s to disclose to process servers the actual
residence addresses of their customers in the same manner as the
USPS does upon completion of a request form--could be achieved
only by action of the Legislature.

The crucial thing to understand about effecting service by
delivery of papers to an agent designated as such by law is that,
if the law's designation is valid, whatever that means, then the
agent thus appointed can no more refuse to "accept" or "receive"
service than could the actual defendant refuse to accept or
receive service by personal delivery of the papers to him- or
herself. If I am the defendant, and am approached by a deputy
sheriff or private server to make service by personal delivery of
the papers to me, I can tell them to go to hell, to go away, or
say or do anything I want, but, provided the server tells me that
"these are legal papers for you" or words to that effect, and says
the magic words, "you're served," then I will have been
effectively personally served even though I have not "accepted" or
"received" the papers in the ordinary, colloquial sense of the
word. By parity of reasoning, if, like a resident of a
defendant's house of abode, or a person apparently in charge of a
defendant's office, a PMS manager were to tell a server to take
the papers away, the defendant still will have been effectively
served, provided the PMS manager has been validly appointed by law
as the defendant's agent for purpose of effecting service. 10

The point I am frankly hung up on, which I think now needs
your collective wisdom, is whether it would make good sense, and
whether it would comport with due process, for the Council now to
promulgate an amendment to ORCP 7 D in effect designating managers
of PMS' s . their customers' agents for the limited purpose of
accepting or receiving service of summonses, on behalf of
defendants who are their customers, by means of personal delivery

lOMy guess is that if, as the California lawyer told me, the Mailboxes
Etc. branches in that state have lately become more .cooperative about
Uaccepting" delivery of papers on behalf of their customers, see fnt. 8 above,
this might have been because branch managers were informed by their superiors
that, regardless of whether they actually agree to accept the papers and see
that the customers named as defendants get them, the server's mere proffer of
the papers, by what in Oregon is called udrop service," suffices effectively
to serve such customer-defendants, and that failure to ensure that customer
defendants actually get the papers might give rise to some form of liability
on the part of Mailboxes--Etc. in the ~vent these defendants neglect to appear
and defend and are therefore defaulted.
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of papers to such managers. 11 One consideration which occurs to
me, and which first the subcommittee and then the full Council
should give whatever weight it might warrant, is that if the
Oregon process servers do not get what they want from the Council,
they will almost certainly seek it from the Legislature, which
might well produce a very bad ORCP amendment. However, the
Council might persuade the process servers to give it more time,
to get the benefit of similar efforts nationally, including some
better reasoned cases than Dave found, which my research confirms
are the only pUblished opinions yet extant. 12

At a recent meeting of the Lien Certificate Working Group of
the OSB Debtor-Creditor Section concerning its proposed amendments
to ORCP 70 A(2), I had an opportunity to discuss this issue with
some attorneys engaged in collections practice. All of these

11Note that if this were done, it would create a new kind of personal,
not substituted, service. That is because of the following language in ORCP 7
D(1) : "Service may be made, . by the following methods: personal
service of summons upon defendant or an agent of defendant authorized [by
appointment or law] to receive [not necessarily ~to accept] proceSSi n

Incidentally, D{l) IS definition of personal service as including service on an
agent is somewhat inconsistent with the definition of personal service in
D(2)(a),.which does not include delivery of papers to an agent unless "the
person to be s er-ved" is read to mean either the defendant or defendant 1 s
agent. Does "the person to be served" as the phrase appears in D(2) (a) mean
only the defendant, or also an agent of the defendant? The latter meaning is
inconsistent with the definition of personal service in D(l) unless resident
of defendant's place of abode to whom papers may be delivered under D(2) (b) is
not an agent of the defendant, and unless the person apparently in charge of
defendant's office is not, for purposes of office service under D(2) (c), the
defendant's agent.

12The one case which sustained the validity of service pursuant to
California's provision against a due process challenge, Burrows v. City of
League City, Texas, is -virtually worthless as authority. This is not merely
because (sorry, Dave and Mike) it is a trial court opinion, but also because
it relied upon the specific circumstance that the server sought and obtained
from the PMS employee the latter's personal assurance that he would see that
the defendant got the papers. As we happy few know full well, this was very
faulty analysis under the prospective due process standard articulated by
Mullane, under which happenstance is not supposed to count.

Dave's other case, Bonita Packing Company v. O'SUllivan, held service by
delivery of papers to a PMS invalid as a matter of supposed legislative
intent. The O'Sullivan opinion is truly terrible. It reasons from the fact
that the California provision specifically excludes service by delivery of
papers to a USPS P.O. Box a legislative intent also to exclude service by
delivery of papers to a PMS, thus ignoring the actual reason for exclusion of
the former. Having botched the question of legislative intent, the opinion
then goes on gratuitously to assert that service by delivery of papers to
PMS's would violate due process according to the Mullane standard.

7



attorneys agreed that, as far as they knew, the difficulties for
making service in Oregon created by PMS's are considerably less
urgent than what the OAPS would have the Council believe. They
said that, of course, they have long had difficulties with service
on hard-to-find defendants, but did not believe these are any
worse now than heretofore. They added that, when confronted by
defendants who cannot be found, they have no substantial problem
obtaining ORCP 7 D(6) orders for service by publication. I even
got a sense that these attorneys regard PMS's as a non-problem and
would just as soon stay with publication. Dave and Mike will, of
course, have a sense of how substantial a burden ruling on 7 D(6)
motions, with their attendant affidavits, imposes on trial courts.

Should the subcommittee decide that promulgating an apt
amendment to ORCP 7 D should at least be attempted,the question
then becomes whether the Council could lawfully do so. My view is
that the Council can lawfully do anything the Legislature could
do, provided it stays within its statutorily limited authority
over matters of "process, practice, and procedure,"13 That is to
say, if the Legislature could designate PMS managers as their
customers' agents as a matter of law for the limited purpose of
receiving service on their behalf, then so could the Council,
subject, however, to the following single, but perhaps critical
reservation. That reservation relates to due process, not to the
Council's authority to legislate within its restricted domain.

My due process concern is the following. What does
fourteenth amendment due process require in order for any
legislative authority, including the Council, validly to designate
A as B's agent for the limited purpose of service of summons? One
thing that is certainly necessary is that there be some
legislative provision announcing this agency relationship, so that
both A and B have reasonable notice of its existence and
consequences. It seems to me beyond doubt that an apt ORCP
provision, whether promulgated by the Councilor enacted by the
Legislature, would fully satisfy this requirement.

However, bearing in mind that we are not here dealing with an
agency in fact or "by appointment," as the conventional language
has it--one that derives from the agreement or shared assumptions
of A and B--what else is required for the imposition of an agency
relationship between A and B as a matter of law? The leading u.S.
Supreme Court case on this issue is still Hess v. Pawloski. 14 The
Court there upheld, against a due process challenge, a then-new
Massachusetts statute which provided that out-of-state motorists
involved in accidents on Massachusetts highways could be served
with summons, in actions arising out of such an accident, by their

l3Se e , ORS 1.735: "(1) The Council on Court Procedures shall
promulgate rules governing pleading, practice and procedure, including rules
governing form and service of summons

14 2 7 4 U.S. 352, 47 S. Ct. 632 (1927).
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delivery to the Registrar of Motor Vehicles. 15 Essential to this
holding, and most pertinent to the problem assigned to this
subcommittee, was the Court's emphasis on the fact that the
Massachusetts provision imposed a statutory duty on the Registrar
of Motor Vehicles to forward the papers to the out-of-state
motorist-defendant by a .form of mail requiring a signed return
receipt. Hess is still good law, but there must be hundreds of
more recent decisions refining its holding in a variety of
contexts. If the subcommittee thinks it worthwhile undertaking
some in-depth research into the pertinent case law since Hess, I
would be glad to take the plunge.

The reason some in-depth research might be necessary is, I
assume, obvious. The reason is because, while I have no doubt
that the Council has the authority as a matter of delegated
legislative power to provide that PMS managers shall be deemed to
be the agents of their customers for purpose of service of
summonses in cases where their customers are defendants, I
seriously doubt whether the Council, as opposed to the
Legislature, has the authority to impose upon PMS managers any
legal obligation to ensure that papers delivered to them actually
reach the defendant-customers. Without that legal obligation, in
my mind there would be grave doubt under Hess whether a provision
imposing an agency relationship between PMS's and their customers,
even for the limited purpose of service of summons, would comply
with due process.

Should you share my doubt on this score, one possible
alternative to the Council's promulgating an amendment, a,n
addition to stalling for time to allow more developments in other
jurisdictions and for the judicial decisions such developments
will almost certainly occasion, would be for the Council to work
through the aSE Practice & Procedure Committee in an effort to
come up with a bill for introduction in the 1999 Legislature. A
bill, if enacted, could, unlike a Council-promulgated amendment,
do both things at the same time--that is, impose the necessary
agency relationship and also the legal obligation on the part of
PMS's. However, there might not be enough time remaining in this
biennial cycle for that course of action, the drafting would be
complicated, and I have no idea how the politics of such a bill
would play out in the Legislature. A possibly simpler Legislative
solution would be a bill requiring that PMS's disclose the current
residence addresses of their customers to anyone, whether a deputy
sheriff or a private process server, attempting to serve a summons
on one of their customers. Again, your judgments are needed.

15A very similar Oregon statute was the orlgln of ORCP 7 D(4) (al prior
to its recent amendment by the Council which, among other things, took the DMV
out of the loop. That statute must have included a provision requiring the
DMV to forward papers to defendants by some form of return receipt mailing.
But, as we discovered last biennium, the DMV had, at some point in the past,
ceased forwarding papers, and in recent decades was merely filing them.
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That might set off a lobbying battle between the OAPS and Oregon
PMS's, but that is not the Council's concern. When they spoke to
the Council, the OAPS people conceded, in response to some
member's question, that legislation mandating disclosure of actual
residence addresses of their customers would pretty much solve
this problem. Plus, it would do so without any need to tinker
with ORCP 7 D.

In case I haven't yet exhausted your patience, for the sake
of completeness there is possibly one other tack to take. We know
that personal service can be made on any defendant by delivery of
papers to an .agent of defendant appointed in fact or as imposed by
law. (Actually, the right way to state this is "by appointment in
fact or by law. ") We also know from Hess, and common sense, that
if certain kinds of agents are to be appointed by law consistent
with due process, they must be subject to a statutory or other
legal obligation to see that papers are somehow forwarded to the
defendant. In Hess that was accomplished by placing the
Massachusetts Registrar of Motor Vehicles under a statutory
obligation to send the papers on to the defendant by a form of
mail yielding a return receipt. But, how does that bit of legal
doctrine relate to substituted service under D(2) (b), office
service under D(2) (c), or service on a corporation or limited
partnership by delivery of papers to the individuals specified in
D(3) (b). Are these individuals, or are the resident of
defendant's usual abode, or the person apparently in charge of
defendant's office, all agents of the respective defendants? And,
if they are agents of the respective defendants, are they such by
appointment in fact or by law? The individuals specified in
D(3(b) are probably agents in fact of the corporation or limited
partnership, and the same might be true of the person in charge of
the office. However, can you imagine that a defendant served
pursuant to D(2) (c) could invalidate such service by showing that
the office manager was expressly prohibited from accepting service
of summons? I would suppose not. Also, what about substituted
service pursuant to D(2) (b). It would be quite a stretch to say
that everyone resident at a particular address has appointed all
other residents over the age of 14 their agent in fact for
purposes of accepting service. To the extent any of these people
who can accept service on behalf of a defendant are not the
latter's agent in fact, they must be the defendant's agent by
legal appointment. But, if that is so, where is the statutory
obligation imposed on these people to make sure the respective
defendants on whose behalf they are accepting service actually
receive the papers? Or perhaps, as suggested by the wording of
D(l), none of these people are deemed agents of any kind, but are
simply people whom D(2) regards, as a matter of common sense, as
sufficiently likely to get the papers to the respective defendants
so that due process is satisfied. In any event, no sane person
could question the constitutionality of substituted or office
service.

My purpose in treating you to this little exercise is not to

10



engage in legal deconstruction, but simply to suggest that the
entire area of service on one person being effective service on
someone else is not a model of doctrinal clari ty or legal
consistency. It brings to mind the famous saying of Holmes about
the life of the law being more experience than strict logic.

Assuming I am right that there are instances where valid
service can be made on defendants by delivery of papers to someone
else, but where that someone else might not, strictly speaking, be
either an agent by law or an agent in fact of the defendant thus
served, and where there is no statutory or other legal obligation
imposed on the former to forward papers to the latter, I don't
think that admittedly rather vague notion affords any help when it
comes to the problem of serving defendants by delivery of papers
to their PMS' s. As things now stand, the factual and legal
relationship between PMS's and their customers is such that, in
the absence of a formal legal obligation to do so, there is not a
sufficient commonsensical assurance that they will forward papers
delivered to them to those customers as would satisfy due process.
For the Council to authorize service on defendants by delivery of
papers to their PMS' s strikes me as about as dubious as
authorizing service by delivery of papers to their dentists.

Thus, my conclusion is that only two solutions, neither of
which could be provided by the Council, are available. One would
be for the Legislature to impose a limited agency on PMS's, as a
matter of law, authorizing them to receive service on behalf of
their customers and, further, obligating them to forward the
papers to those customers. The other, which strikes me as
preferable because simpler, would be for the Legislature to
require PMS' s to provide servers with the actual residence
addresses of their customers when named as defendants. Either of
these ideas should be routed through the OSB Practice & Procedure

. Committee. Despite the reassuring assessment given to me by the
California lawyer, in my opinion both the California and the
Washington provisions are seriously vulnerable to due process
challenges.

c: Bruce C. Hamlin (fyi)
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Appendix &: State of Oregon Statutes Relating to Private
Mail Agents

1997 OREJ3CN REVISED STA'IUTES
TITLE 50. TRADE REl3ULATIONS AND PRACI'ICES

CHAPI'ER 646. TRADE PRACI'ICES AND ANI'ITRUST REl3ULATION
MAIL AGENI'S

COFR. (C) 1997 l:Jy STATE OF OREJ3CN Legislative Counsel Carroittee
Ctrrrent tbrough End of 1997 Reg. sess ,

646.221. Definitions for ORS 646.221 to 646.240.

As used in ORS 646.221 to 646.240:
(1) "Mail agent" means any person, sole proprietorship, partnership,

corporation or other entity who owns, manages, rents or operates one or more
mailboxes, as defined in this section, for receipt of United States mail or
materials received from or delivered l:Jy a private express carrier, for any
person, sole proprietorship, partnership, corporation or other entity not the
mail agent.

(2) "Mailbox" means any physical location or receptacle where United
States mail or materials received from or delivered by a private express
carrier are received, stored or sorted, including letter boxes. .

(3) "Tenant" means any person, sole proprietorship, partnership,
corporation or other entity who contracts with or otherwise causes a mail
agent to receive, store, sort, hold or forward any united States mail or
materials received from or delivered l:Jy any private express carrier on the
tenant's behalf.

646.225. Prohibited conduct; required verifications and notice.

(1) A mail agent shall not contract with a tenant to receive United
States mail or materials received from or delivered l:Jy a private express
carrier on the tenant's behalf if the mail agent knows or should know that the
tenant has provided a false name, title or address to the mail agent.

(2) Prior to contracting with a tenant to receive United States mail or
materials received from or delivered by a private express carrier on the
tenant's behalf, the mail agent shall independently verify:

(a) The identity of the tenant.
(b) The residence address of the tenant if the tenant is an individual

or the business address of the tenant if the tenant is a business entity.
(c) In the case of a corporation, that the corporation is authorized to

do business in this state.
(d) In the case of an entity using an assumed business name, that the

name has been registered for use in the State of Oregon.
(3) The mail agent shall accept mail or materials received from or
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delivered by a private express carrier on behalf of the tenant only if the
mail is, or the materials received from or delivered by a private express
carrier are addressed to the tenant. The mail agent shall not deposit United
States mail or materials received from or delivered by a private express
carrier in any mailbox unless the addressee has rented a mailbox from the mail
agent.

(4) Whenever a nail agent has reason to believe that a tenant is using a
mailbox to escape identification, the mail agent shall irrmediately notify the
Attorney General and the United States Postal Inspector.

646.229. Mail agent bond; exceptions.

(1) Except as provided in subsection (2) of this section, each mail
agent shall maintain a surety bond in the sum of $10, 000 .

(2) SUbsection (1) of this section shall not apply to a mail agent whose
activity as a mail agent consists solely of receiving, storing, sorting,
holding or forwarding United States mail or materials received from or
delivered by a private express carrier for tenants of the mail agent if:

(a) The tenant is also renting or leasing from the mail agent an office,
store, residential unit or other space or unit intended for human occupancy,
which space or unit is located on the same premises as the mailbox; and

(b) The mail agent services which the mail agent is providing to the
tenant are incidental to and a part of the landlord-tenant relationship which
exists between the mail agent and the tenant with respect to the leased space
or unit.

646.235. Damages.

Upon proof by a preponderance of evidence that a nail agent has failed
to satisfy any of the mail agent's duties set forth in ORS 646.225, the mail
agent shall be liable for actual damages caused to any person who sent United
States mail or materials received from or delivered by a private express
carrier addressed to a fictitious person at any tenant's mailbox and who is
damaged because the person who sent the United States mail or materials
received from or delivered by a private express carrier is unable to identify
the tenant. A mail agent's liability under this section shall not exceed
$1, 000 per occurrence.

646.240. Action by Attorney General; civil penalty; injunction;
attorney fees and costs.

(1) The Attorney General may bring an action in the name of the state
against any mail agent for violation of ORS 646.225 or 646.229. Upon proof by
a preponderance of the evidence of a violation of ORS 646.225 or 646.229, a
mail agent shall forfeit and pay a civil penalty of not more than $1, 000 for
an initial violation. For a second or subsequent violation, the mail agent
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shall forfeit and pay a civil penalty of not more than $5,000 for each
violation.

(2) 'I'he Attorney General may bring an action in the name of the state
against any mail agent or other person or entity to restrain or prevent any
violation of ORS 646.225 or 646.229.

(3) The court may award reasonable attorney fees and costs of
investigation, preparation and litigation to the Attorney General if the
Attorney General prevails in an action tmder this section. 'I'he court may award
reasonable attorney fees and costs of investigation, preparation and
litigation to a defendant Who prevails in an action under this section if the
court detenn:ines that the Attorney General had no objectively reasonable basis
for asserting the claim or no reasonable basis for appealing an adverse
decision of the trial court.
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Appendix .: Federal Statutes Relating to Private Mail Services

UNITED srATES CDDE ANNJI'ATED
TITLE 39. roBrAL SERVICE

PART IV---MAIL MATI'ER
CHAPI'ER 30--N:NMAILABLE MA'ITER

Copr. (C) West 1998. No Claim to Orig. u.s. Govt. Works
Current through P.L. 105-165, approved 3-20-98

§ 3003. Mail bearing a fictitious name or address

(a) Upon evidence satisfactory to the Postal Be:r:vice that any person is
using a fictitious, false, or assuned name, title, or address in conducting,
pramting, or carrying on or assisting therein, by means of the postal
services of the United States, an activity in violation of sections 1302,
1341, and 1342 of title 18, it may--

(1) withhold mail so addressed fran delivery; and
(2) require the party claiming the mail to furnish proof to it of the

claimant's identity and right to receive the mail.
(b) 'Ihe Postal Service may issue an order directing that mail, covered

by subsection (a) of this section, be forwarded to a dead letter office as
fictitious matter, or be returned to the sender when--

(1) the party claiming the mail fails to furnish proof of his identity
and right to receive the mail ; or

(2) the Postal Service determines that the mail is addressed to a
fictitious, false, or assuned name, title, or address.



The"Eugene Mailbox Cente:i:',Jii~;:r '
1.430'Wtuamette street· Eu",oene, OR ~74i:n -~:;,. ~fe<I\JiJ( C'

(541)' 485-1360 • FAx (5415 485-4.529 ,.',
1 (800) 785-1.360

Box Rental Fees

Regular box: $9.00 / month" or

$51.00 / 6 months or

$96.00 / 1'/ months

Medium box: $11.00 / month* or

$63.00 / 6 months or

$120.00 / 12 months

Large box: $16.00 / month* or

$93.00 / 6 months or

$180.00 / 12 months
* Monthly rental requires first and last month rent

Opening rents are pro-rated to the first of the month:

$2.00 deposit per box key. :tvfinirnurn rental is one mont.h. .

Hours: 8:30 - 5:30 M-F and 9:00 - 2:00 Saturdays. .

Closed Sundays and Postal Holidays.
> > > see othersideftr fees fi:rr ai:hu seroices > > >
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The. Eugene Mailbox Center, Inc.
1430 WiIJametl:e Stre:t • ~ugene, OR 97401. ~~

(54:1.) 485-1360 • FAX (54:1.) 485-4529
1 (800) 785-1360

. Service Fees

MAlL FORWARDING - $1.00 for each forwarding, plus postage, and 10, 25 or
50 cents for envelopes as needed. Please specify how often you want your mail
forwarded and what kind of mail to send (e.g.: "forward daily but omit junk
mail" or "forward all mail every Friday").

FACI<A.GE HOLDING - 50 cents a day per package beginning the second day
after delivery to the Eugene Mail Center. A package received on Monday will
incur a 50 cent fee by Wednesday, a $1.00 fee byThursday, and so forth.

BOX R.EN"TAL LATE FEE - $2.00 on rent more than seven days past due. The
Eugene Mail Center reserves the right to close your box when rent is more than 15 days
past due.

FAX-To send: $2.00 for the first page plus $1.00 for each additional page.
To receive: $.75 per page. Local numbers are $1.00 per page

Fees are per transmission

Please Nate:

D:J NOT use "FO Box" as part of your address. IJO use "suite'lor "it"' when
referring to your box number. Using "PO Box" may cause the US Post Office to
delay delivery of your mail.

Please inform us of all personal and business names used on mail addressed to
YOw box. Mail addressed without a box number and!or a name listed with the
EugeneMail Center may be returned to the sender.

We require a copy ofyour DBA registration with Salem for any mail using a
business name, and a waiver form is required for mail using an alias.

:> :> :> see other sidefor box reniai rates :>:>


