*** NOTICE ***
PUBLIC MEETING
COUNCIL ON COURT PROCEDURES
Saturday, December 9,2000
9:30 a.m.
Oregon State Bar Center
5200 Southwest Meadows Road
Lake Oswego, Oregon

AGENDA
1.

Call to order (Mr. Alexander)

2.

Approval of 9-9-00 minutes (enclosed)

3.

Proposed amendments to Oregon Rules of Civil Procedure (attached) (Mr. Alexander):
a)

RULE 7

SUMMONS

b)

RULE 21

DEFENSES AND OBJECTIONS; HOW PRESENTED;
BY PLEADING OKMOTlON'; MOTION FOR
JUDGMENT ON THE PLEADINGS

c)

RULE 32

CLASS ACTIONS

d)

RULES 44/46

PROPOSAL NO.1: PROPOSED AMENDMENTS TO
RULES 44 A/46 B - PHYSICAL AND MENTAL
EXAMINATION OF PERSONS; REPORTS OF
EXAMINATIONS

e)

RULE 46

FAILURE TO MAKE DISCOVERY; SANCTIONS

f)

RULES 44/55

PROPOSAL NO.2: PROPOSED AMENDMENTS TO
RULES 44/55 - PHYSICAL AND MENTAL
EXAMINATION OF PERSONS; REPORTS OF
EXAMINATIONS; PRETRIAL DISCOVERY OF
HEALTH CARE RECORDS

g)

RULE 58

TRIAL PROCEDURE

4.

COMMENTARY: ORS 1.735 (Mr. Alexander)

5.

Suggestions regarding StaffCornments (mailing to follow)

6.

Discussion regarding Oregon Rules of Juvenile Court Procedure (ORJCP)

7.

Election of year 2001 officers

8.

. Election of Legislative Advisory Committee (LAC) for the 2001 Legislative Assembly

9.

Old Business

10.

New Business

11.

Adjournment
#

#

#

COUNCIL ON COURT PROCEDURES
Minutes of Meeting of September 9, 2000
5200 Southwest Meadows Road
Oregon State Bar Center
Lake Oswego, Oregon
Present:

J. Michael Alexander
Lisa A. Amato
Benjamin M. Bloom
Bruce 1. Brothers
Ted Carp
Kathryn S. Chase
Kathryn H. Clarke
Allan H. Coon
Don A. Dickey
Robert D. Durham
William A. Gaylord

Excused:

Richard L. Barron

Daniel L. Harris
Rodger J. Isaacson
Mark A. Johnson
Virginia L. Linder
Michael H. Marcus
Connie E. McKelvey
John H. McMillan
Karsten H. Rasmussen
Ralph C. Spooner
Nancy S. Tauman

The following guests were in attendance: Ms. Susan Grabe, PUblic Affairs Attorney,
Oregon State Bar; Mr. Michael Brian, Attorney, Medford; Mr. Eugene H. Buckle, Attorney,
Portland; Mr. Thomas E. Cooney, Jr., Attorney, Portland; Mr. Don Corson, Attorney, Eugene;
and Mr.Thomas D'Amore, Attorney, Portland.
Also present were Maury Holland, Executive Director, and Gilma Henthorne, Executive
Assistant.

Agenda Item 1: Call to order (Mr. Alexander). Mr. Alexander called the meeting to
order at 9:34 a.m.
Agenda Item 2: Approval of minutes of Aug. 12, 2000 meeting (Mr. Alexander).
The minutes of the Aug. 12,2000 meeting were approved as previously distributed with the
following corrections: 1. The minutes are corrected to show tentative adoption of amendments to
ORCP 7 D and 21 A as set forth on pp. 1-5 of Packet 1 attached to the agenda of this meeting;
2. The minutes are corrected to revise the second sentence of the second paragraph under "Report
." vice "for the purpose of further
3D" on p. 4 to read: "for the purpose of further clarifying
1

restricting . . ."
Agenda Item 3: Drafts of the following rules with votes on tentative adoptions (Mr.
Alexander):
Rules 44 A/46 BI (see replacement pp.15-18 and original pp, 19-22 of Packet
I of attachments to the agenda of this meeting) (Justice Durham). Mr. Alexander then
recognized guests Mr. Tom D'Amore, Mr. Mike Brian, and Mr. Don Corson for comments on
the currently pending proposed amendments to ORCP 44 A and 46 B on behalf of the Oregon
Trial Lawyers Association. Mr. Corson distributed materials (copies of which are filed with the
original of these minutes) prepared by companies specializing in assisting defense counsel and
examining physicians in cases involving compelled medical examinations (CME's), an excerpt
from the transcript of the cross-examination of an examining physician at trial, a copy of
Washington State's Rule 35, together with other items. He also showed a videotape of the same
cross-examination as recorded in the transcript.
I

Mr. Corson stated that these materials clearly demonstrated that training and certifying
physicians for what has become the specialty of conducting CME's have attained the status of an
"industry," the increasing involvement of which in personal injury cases casts doubt on their
supposed "independence." Using quotations from some of the distributed materials to illustrate
his point, Mr. Corson contended that at least some physicians who conduct these exams are
wholly aligned with, and compensated by, defendants or their insurers to the degree that their
objectivity and disinterested assessment of medical conditions cannot realistically be assumed as
a matter of course.
Mr. Corson suggested that if members were interested in information about doctors
whose loss of skills often harms patients, an excellent place to find it is an article in the August 7,
2000 edition of The New Yorker magazine. 2

Mr. Corson concluded his remarks by noting that very few states today still preclude trial
courts from accompanying orders for CME's with any conditions protective of examinees, and
by urging the Council to adopt what he characterized as the "modest" amendments to ORCP 44
A and 46 B now being considered so that a consistently applicable rule would replace the wide
discrepancies in rulings under the current unguided, case-by-case approach. He added that the
materials he distributed demonstrated that many CME examiners are so strongly aligned with
IThese amendments were taken up out of the order shown on: the agenda of this meeting
in order to accommodate guests who wished to comment on them.
2Atul Gawande, Annals of Medicine; When Good Doctors Go Bad, THE NEW YORKER,
Aug. 7, 2000, at pp. 60-69.
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defendants and their insurers that the right of examinees to have counsel present during CME's
has become a practical necessity if examinees' privileges and other rights are to be protected.

Mr. Brian told the Council that, in cases in Washington State where he was attorney for
the plaintiff-examinee, he has attended many CME's, and that with one exception, there have
been no problems. On that single occasion, the examining doctors had no objection to having him
record the exam by audiotape, but told him that the company which retained them had a rule
prohibiting tape recording. He added that, several years earlier, he was outraged by the length
and intrusiveness of the exam to which his client was subjected, after which he began the practice
of attending all CLE's with an audiotape recorder.
Mr. Alexander then recognized Mr. Gene Buckle to make any comments he wished on
behalf of the Oregon Association of Defense Counsel. .Mr. Buckle stated that he thought the
concerns stated by Mr. Corson can adequately be met by plaintiffs' cross-examination of
examining physicians at trial. He also repeated a caution he had mentioned to the Council at an
earlier meeting; namely, that the presence of observers at CME's will open the door to their being
deposed. In response to a question of Ms. Clarke as to whether depositions of observers or
representatives, including plaintiff's counsel, have been allowed in Washington practice, Mr.
D'Amore responded that in one instance the defense sought to take his deposition, but the court
disallowed it. He also stated his disagreement with Mr. Buckle's point that cross-examination of
CME physicians provides a sufficient protection against what amounts to private interviews 'of
examinees by adverse expert witnesses.
Then followed a lengthy discussion of the differences between the 44 A and 46 B
amendments proposed by a majority of the CME subcommittee (see replacement pp. 15-18 of
Packet I attached to the agenda of this meeting), hereinafter referred to as "Version One," and
amendments proposed by Mr. Spooner as a minority report of the subcommittee (see pp. 19-22
of Packet I), hereinafter referred to as "Version Two."
Justice Durham stated, responding to a suggestion by Mr, Spooner, that Version One had
been made more explicit about the right of an examining physician to halt an examination if the
latter reasonably believed it was being obstructed. Mr. Brothers commented thatin line 15, p. 2
of Version One, the word "unreasonably" should be inserted before "obstruct" to make clear that
mere conversation between the examinee's attorney or other representative and the examinee, or
between the attorney and the examiner, would not constitute sanctionable obstruction. Justice
Durham said that there was no thought on tile part of thesubcornmittee that conversation
between the examiner and the examinee's attorney would constitute obstruction by the latter. No
motion was offered to make the change suggested by Mr. Brothers. Judge Marcus suggested that
in line 2, p. 2 of Version One, the phrase "for good cause supported by the record, . . ." be
deleted, which suggestion was accepted as a friendly amendment.

3

Mr. Spooner explained that, in contrast to Version One, Version Two would permit an
examinee to have a representative, but not his or her attorney, present during an examination. He
further explained that Version Two would protect against violations of examinees privileges by,
rather than allowing an attorney to be present and make objections on grounds of privilege,
providing instead that no answers to an examiner's questions during an exam would be deemed to
have waived any privilege, and further providing that any transcription of stenographic notes or
an audio tape recording of an examination would first be provided to the examinee or the
examinee's attorney so that any information revealed in asserted violation of.a privilege could be
ruled on by a judge in camera for redaction if the judge so ordered.
Mr. Gaylord stated that he strongly disagreed with Version Two's exclusion of attorneys
as examinees' representatives. He also criticized Version Two as inadequately protective of
evidentiary privileges because, he stated, the protection privileges are supposed to afford is
compromised when privileged information must be disclosed to an agent of the opposing party,
even if that information is later redacted by court order.

Justice Durham commented that the fundamental principle informing Version One is to
minimize the potential for excessive "lawyering" in connection with CME's. With that in mind,
he explained, Version One would permit only "core lawyer behavior" during the course of a
CME, meaning objecting to questions, or possibly' other conduct by examiners, that would
violate examinees' privileges, while preserving all.other objections, including those going to the
scope of the exam, until trial.
Ms. McKelvey said that she could not support Version One's "default rule" (i.e.; a
condition that .would apply unless, and to the extent, the court orders otherwise or the ·parties
otherwise agree) because, she explained, she wants examinees to approach CME's as they would
a regular physical or psychiatric examination rather than as an adversary proceeding. She added
that she could support an amendment whereby a representative could be the examinee's attorney,
but only by court order for good cause shown. Ms. Chase expressed agreement with this point.
Mr. Gaylord queried how such good cause could be anticipated or shown in advance of the
.examination, .
.
Justice Durham noted that many CME's occur pursuant to agreement of the parties, not
court orders, and that Version One expressly authorizes the setting of conditions as part of such
agreements. He added that Version One would prohibit violations of agreed conditions, which
can lead to sanctions by the court. Judge Marcus questioned the need for the words "good faith"
in the phrase "based on a good faith claim that a person has obstructed the examination, ..." (see
lines 2-3, replacement p. 17 of Packet 1).. Justice Durham responded that the reason "good faith"
is included is to underscore to parties that CME's should not be suspended on grounds that the
exam is being obstructed unless the difficulty is a serious one which carmot be resolved between
the parties themselves. In other words, he continued, the purpose is to discourage parties from
4

running to a judge at the first hint of disagreement between an examiner and an examinee's
attorney.
Judge Isaacson suggested that the words "good cause shown" be deleted in Version One
because they set too high a standard. Although no motion was made or vote taken to make this
change, there appeared to be general agreement with it. Mr. Buckle asked whether either Version
would authorize attendance at a CME by defendant's attorney. Justice Durham replied that
defendants' attorneys very seldom have any wish to attend, but if particular circumstances
warranted, the court could order that they be permitted to attend or, of course, they could always
attend when that is agreed upon. Mr. Spooner commented that allowing the presence of both
attorneys, plus a court reporter, would be an extremely bad idea from the perspective of proper
and efficient conducting of CME's, and said he thought the concerns that some members have
expressed.could be perfectly well be satisfied by cross-examination of examining physicians at .
trial without having attorneys for either side present at the exam.
After a short break Mr. Alexander summarized the principal differences between Versions
One and Two, and noted that the difference as to which there appeared to be the sharpest
divergence of opinion was whether the default rule would be that an examinee's representative
could be his or her attorney. Mr. Gaylord stated that practice under the Washington rule,
whereby examinees' attorneys may be present, has demonstrated that that approach works and
has not proved disruptive of CME's. He added that he did not think there is any other effective
way to protect examinees' privileges.
Mr. Alexander then stated that the point in the meeting had arrived for straw votes on
which, if any, of the alternative versions of proposed amendments members leaned toward
.supporting. He summarized the alternative versions as follows, as to each of which he said the
assumed default rule would be that a CME could be recorded by audiotape by any party or the
examiner:
A. An amendment whereby the default rule would be that the examinee's representative .
could, but need not, be the examinee's attorney, who could be present at the CME unless the
court in its discretion ordered that no representative be present or that the representative not be
the examinee's attorney; or
B. An amendment whereby no representative of the examinee, including the examinee's
attorney, could be present at the CME, and the court would have no discretion to order that a
representative could be present; or
C. An amendment whereby the default rule would be that no representative of the
examine, including the examinee's attorney, could be present at the CME, but the court would
have discretion to order that a representative of the examinee could be present at the CME, and
5

would also have discretion as to whether that representative could be the examinee's attorney.
Mr. McMillan asked whether, whatever else might be done, the Council should now
adopt an amendment about audiotape or stenographic recording. Judge Marcus commented that
he had little or no concern about the method of recording, but did think it highly important that
there be an amendment making some method of recording a default rule.
There followed discussion of which version or versions of the proposed amendments
should be tentatively adopted for publication and comment. Judge Harris said he favored
.publishing all versions or alternatives, and Mr. Gaylord stated that he agreed that all versions
should be published. A motion of Judge Marcus, duly seconded, that all versions be tentatively
adopted and published for comment, was agreed to by a.vote of IS in favor, 4 opposed, with 1
abstention.
Then followed prolonged discussion about how the three versions under consideration
. differed among themselves, accompanied by various suggested amendments of their respective
wording, though without any motions being offered to amend such wording. At the conclusion of
this discussion, a motion. was offered that three alternative versions of these amendments be
tentatively adopted and published as follows: Alternative One, under which an examinee's
counselor other representative could attend the examination unless the court orders or the parties
agree otherwise; Alternative Two, under which neither counsel nor any other representative of
an examinee could attend the examination except by agreement of the parties; Alternative Three,
an examinee's counselor other representative could attend the examination only if the court so
ordered or the parties so agreed. This motion, having been duly seconded, was agreed to by a
vote of 11 in favor, 7 opposed, with no abstentions.
Rule 7 D (see pp. 1-3 of Packet I of attachments to the agenda of this
meeting) (Judge Rasmussen). It was agreed that these amendments, having been tentatively
adopted for publication at the Council's August 12, 2000, need not be further discussed or voted
on at this meeting.
. Rule 21 A (see pp. 4-5 of Packet I of attachments to the agenda of this
meeting) (Judge Linder). It was agreed that this amendment, having been tentatively adopted
for publication at the Council's August 12, 2000, need not be further discussed or voted on at this
meeting.
Rule 22 C (see pp. 6-9 of Packet I of attachments to the agenda of this
meeting) (Judge Barron). Several members expressed the opinion that this amendment was
either not needed, or that it would modify substantive law and thus be outside the scope of the
Council's authority. A motion was offered, and duly seconded, to table this proposal. This
motion was unanimously agreed to.
6

Rule 32 (see p, 10 of Packet I of attachments to the agenda of this meeting)
(Prof. Holland). A motion was offered, duly seconded, and unanimously agreed to tentatively
to adopt and publish this amendment.
Rule 34 (see p. 11 of Packet I of attachments to the agenda of this meeting)
(Mr. Brothers). Mr. Brothers stated that since the Council had not had an opportunity to
consider this proposal prior to this meeting, he suggested that this amendment be tabled and put
over for consideration in the 2001-03 biennium. There was general agreement with this
suggestion.
Rules 44 and 55 (see Revised Packet II of attachments to the agenda of this
meeting) (Mr. Gaylord). Mr. Gaylord briefly summarized the four versions of these
amendments, particularly emphasizing the ways in which they differ from one another. He
pointed out that the only respects in which these versions actually differ are the number of
copies of records which health care providers can be required to produce and whether there
should be one or two opportunitiesto object to heath care records requests or subpoenas.
There followed discussion about whether there exists any strong opposition to some or
all these versions. Mr. Gaylord noted that copies of these materials had been furnished to all
groups, or their representatives, who have expressed reservations about these proposals in the
past, but that there had been nothing received in response. He added that he knew of some
plaintiffs' lawyers who oppose all four versions under consideration.
A motion was then offered to tentatively adopt and publish all four versions of these
amendments, but the motion was not voted upon. Mr. Bloom stated that he thought the better
course would be for the Councilto decide, if it could, which one among the four versions it thinks
is best. A motion was then offered, duly seconded, and unanimously agreed to tentatively to
adopt and publish only Version Three of these amendments.
Rule 54 (see pp. 23-24 of Packet I of attachments to the agenda of this
meeting) (Justice Durham). Justice Durham stated that he thought the Council should go
forward with this proposal only if there is a strong consensus in support of it. Judge Dickey
said that he favored withdrawing this proposal. After a straw vote showed that only eight
members present were prepared to vote in favor of this amendment, it was tabled by general
agreement.
Rule 58 (see pp. 25-26 of Packet I of attachments to the agenda of this
meeting) (Judge Harris). Judge Harris commented that there is nothing in these amendments
that would mandate change in current judicial practice. Rather, he said, they would simply
provide clear authority in ORCP 58 for what many trial court judges have done, and are doing, as
7

a matter of discretion.. Judge Harris added that he had presented these proposed amendments at
the annual meetings of both the Oregon Trial Lawyers Association and the Oregon Association of
Defense Counsel, and that on both occasionsthe response seemed to have been favorable.
Judge Harris continued by noting that the only aspect of these proposed amendments as
to which some reservations have been expressed is the failure of new subsection 58 B(9) to
specify that, if the court permits juror questions, they must be in writing. Several members.
pointed out that, under section 58 B as amended, the court could, "for good cause stated in the
record," direct that oral juror questions are permitted even if the amendment specified that such
questions must be written. Mr. Brothers offered a motion, duly seconded, that the word
"written" be inserted in proposed new subsection 58 B(9) between "submit to the court" and
"questions directed to
" This motion was agreed to by a vote of 16 in favor, 4 opposed,
with no abstentions.
ORS 1.735 (see pp. 27-28 of Packet I of attachments to the agenda of this
meeting) (Justice Durham). Mr. Alexander stated that one or more members have suggested
somewhat more restrictive language than that now proposed. Justice Durham reiterated his view
that no more restrictive language had been suggested that would not cause the Council greater
difficulty than it might avoid, and that the supermajority vote requirement for promulgating
amendments provides a sufficientsafeguard againstthe Council ever abusing the greater flexibility
this statutory amendment would afford.
The question then arose as to whether it is appropriate for the Council to publish a
proposed statutory amendment in the judicial advance sheets. On motion offered, duly
seconded, and unanimously agreed to, it was decided to publish this proposed statutory
amendment, together with explanatory commentary, in conjunction with publication of the
current tentatively adopted ORCP amendments.
Agenda Item 4: Old business. No item of old business was raised.
Agenda Item 5: New business; No item of new business was raised except that Mr.
Alexander reminded members of the importance of full attendance at the Dec. 9, 2000 Council
meeting.
Agenda Item 6:· Adjournment. Without objection Mr. Alexander declared the meeting
.adjourned at 3:03 p.m,
Respectfully submitted,
Maury Holland
ExecutiveDirector
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PROPOSED

AMENDMENTS
TO

OREGON RULES

OF

C:IV:IL

PROCEDURE

The Council on Court Procedures is considering whether or not
to promulgate the following proposed amendments to the Oregon
Rules of Civil Procedure. New language is shown in boldface with
underlining, and language to be deleted is shown in italics within
brackets.
. '
Comments regarding the proposed amendments to the Oregon
Rules of Civil Procedure may be sent to:
Maurice J.' ·Holland
Executive Director
Council on Court Procedures
.1221 Un~versity of Oregon School of Law
Eugene, OR 97403-1221
Telephone:
(541) 346-3990
FAX:
(541) 346-1564
and/or
J. Michael Alexander
Chair, Council On Court Procedures
swanson, Lathen, Alexander & McCann
388 State Street, Suite 1000
Salem, OR 97301-3554
Telephone:
(503) 581-2421
. FAX:
(503) 588-7179

.The Council meeting at which the Council wiil receive
comments from the publicrel~ting to the proposals will be held:
Saturday, December 9, 2000, at 9:30 a.m.
Place:

Oregon State Bar Center
5200 Southwest Meadows Road
Lake Oswego, Oregon

The Council will take final action on these proposals at the
December 9, 2000, meeting.

PROPOSED
ORJ::GON

RULES

AMENDMENTS
TO
OF CIVIL PROCEDURE

Contents

RULE 7

SUMt«.ONS

RULE 21

DEFENSES AND OBJECTIONS; aow PRESENTED;
BY PLEADING OR MOTION; MOTION FOR
JUDGMENT ON Ta:E PLEADINGS ••••.•••••.••••••

4

RULE 32

CLASS ACTIONS

..

6

RULES 44/46

.PROPOSAL NO.1:
PROPOSED AMENDMENTS TO
RULES 44 A/46 :e
PHYSICAL AND MENTAL
EXAMINATION OF PERSONS; REPORTS OF
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RULE 46

FAILURE TO MAKE DISCOVERY; SANCTIONS ••••••

12

RULES 44/55

PROPOSAL NO.2:
PROPOSED AMENDMENTS TO
RULES 44/55 -PHYSICAL AND MENTAL
EXAMINATION OF PERSONS; REPORTS OF
EXAMINATIONS; PRETRIAL DISCOVERY OF
HEALTH CARE RECORDS••• ~ •••••••••••••••••••
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SUMMONS
RULB

7

* * *.* *

4

6

,D Manner of service.

7

* * * * *

8

D (2) (d)

9

* * * * *

10

Service by mail.

D(2} (d) (ii)

Calculation of time.

For the purpose of

11

computing any period of time provided by these rules or by

12

statute. service by mail. except as otherwise provided, shall be

13 "complete "00 the ' 'day'thiil'''def~n:dant :"'o~' C;th~f' pe:i:soD'ati~ho;rized
14

by appointment or law. signs a receipt for the mailing, or

15

three days after the mailing if mailed to .en addi:ess within the

16

state. or seven days after the mailing if mailed to an address
.outside [of] the state. whichever first occurs..

18
19

D(3 ) Particular defendants.

Service may be made upon

specified defendants as follows:

m·

D(3} (a)

21

D(3} (a) (i)

:Individuals.
Generally.

Upon an individual defendant. by

22

personal

[service upon] delivery of a true copy of the

23

summonS and the complaint to such defendant or [an agent]

24

other.person authorized, by· appointment or law .co receive, service· "

25

of sununons on behalf of such defendant [or, if defendant

~

personally cannot be found at defendant's dwelling house or usual

'Z1

place of abode,

28

.1upon such defendant or agent].

then] ... by substituted service or by office service

Service may also be made upon an

1

'.,

.~

9

individual defendant to whom neither subparagraph (ii) nor (iii)

K}

of this paragraph applies by mailing made in accordance with

II

paragraph (2) (d) of this section provided the defendant signs a

~

receipt for the certified, registered or express mailing, in which

33

case service shall be complete on the date on which the defendant

34

signs a receipt for the mailing.

35

* * * * *

00

D(4)

~

D(4) (a)

38

[and]

39

mail.

40

Particular actions

involving motor vehicles.

Actions arising out of use of roads, highways,

streets,

D(4) (a) (i)

or premises open to the public;

servic:e by

In any action arising out of any accident,

41

collision, or other event giving rise to liability in which a

49

motor vehicle may. be involved while being operated upon the roads,

43

highways,

44

defined bylaw,, of this state, if the
plaintiff makes at least
.

45

one attempt to serve [the] A defendant who operated such motor

46

vehicle, or caused it to be operated on the defendant's behalf, by

47

a method authorized by subsection (3) of this section except

48

service by mail pursuant to subl(,aragraph'

49

and, as shown by its return, did not effect service, the plaintiff

eo

may then serve that defendant by mailings made in accordance with

51

paragraph (2) (d) of this section addressed to that defendant

52

at:

[or]

str.eets, or premises open to the public: as

(3)

(a) (i) of this section

* * *

53

* * * * *

54

D(4) (b)

Notification of change of address.

2

[Every

,,55

motorist or user of the roads, highways or streets of this state]

FP

Any

57

highways,

58

defined by law. of this state, is involved in any accident,

59

collision; or other event giving rise to liability, shall

00

forthwith notify the Department of Transportation of any change of

61

such defendant's address occurring within three years after such

62

accident, collision or event.

63

person who, while operating a motor vehicle upon the roads,

[orlstreets, or premises open to the public as

* * * * *'

3

...
DEFENSES AND OBJECTJ:ONS; HOW PRESENTBD;
BY PLEADJ:NG OR MOTJ:ON; MOTJ:ON FOR
JUDGMBNT ON THB PLBADJ:NGS
RULB 21

.02

A

How presented.

Every defense, in law or fact, to a

.03

claim for relief in any pleading, whether a complaint, counter-

lO4

claim, cross-claim or third party claim, shall be asserted in the

l05

responsive pleac;iing thereto, except that the following defenses

l06

may at the option of the pleader be made by motion to dismiss:

l07

(1) lack of jurisdiction over the subject matter,

lOS

jurisdiction over the person, (3) that there is another action

loo

pending between the same·parties for the same cause,

l10

plaintiff has not the legal capacity to sue,

111

summons or process or insufficiency of service of summons or .

l12

process,

l1

party in interest,

114

failure to state ultimate facts sufficient to ·constitute a claim,

115

and (9) that the pleading shows that the action has not been

116

commenced within the time limited bY statute.

117

dismiss making any of these defenses shall be made before pleading

118

if a further pleading is permitted.

119

the enumerated defenses are based shall be stated specifically and

lID

with particularity in the responsive pleading or motion.

121

defense or objection is waived by being joined with one or more

122

other defenses or objections in a responsive pleading or motion.

123

If, on a motion to dismiss asserting defenses (1) though (7), the

124

facts constituting such defenses do not appear on the face of the

(2) lack of

(4) that

(5) insufficiency of

(6) that the party asserting the claim is not the real
(7) failure to join a ~arty under Rule 29,

4

(8)

A motion to

The grounds upon. which any of

No

.r

~

pleading and matters outside the pleading, including affidavits

cr

and other evidence, are presented to the court, all parties shall

~

be given a reasonable opportunity to present evidence and

128

affidavits, and the court may determine the existence or

129

noneXistence of the facts supporting such defense or may defer

130

such determination until further discovery or until trial on the

131

merits.

132

shall be entered in favor of the moving party unless the court has

133

given

134

oourt grants

135

judgment in favor of' the moving party or grant

136

file

137

to dismiss on the basis of 'defense

138

enter· iudgment

1..

prooeeding.

140

subseotion B (3)

1~

[When a motion to dismiss has been granted, judgment

leav~

to file an amended pleading under Rule 25.]
a

motion to dismiss.

an amended complaint.

:If

the oourt may enter

of Rule

(3).

the oourt

* * * * *

5

m .. y.

stay the

iudgment pursuant

54.

leave to

the oourt grants the motion

in favor of the m6ving party.

or defer entrv of

if the

\;0

-.
i1

CLASS

.2.
i4

* * * * *

is

N

56
~

58

Attorney fees,

disbursements,

and

litigation

N(l) (a) Attorney fees for representing a class are subject to
control of the court.

* * * * *

00

N(l) (e) (v)

.62

costs,

32

expenses.

59

61
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PROPOSAL NO.1:
PROPOSED
AMENDMENTS '1'0 RULES 44 A/46 B

1l

PHYS:ICAL AND MENTAL EXAM:INAT:ION
OF PERSONS; REPORTS OF EXAM:INAT:IONS
RULE 44

182

183
185
186

A Order for examination.
When the mental or physical
condition or the blood relationship of a party, or of an agent,

187 employee, or person in the custody or under the legal control of a
188 . party (including the spouse of a party in an action to recover for

189
190
191
192
iss

194
195

196

197
198

inj.ury to the spouse), is in controversy, the court may order the
party to submit to a physical or mental examination by a physician
or a mental examination by a psychologist or to produce for
examination the person in such party's custody or legal control.
The order may be made only on motion for good cause shown and upon
notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope of the
examination and the person or persons bY whom it is to be
made.
(The Council is considering whether or not to promulgate
one of the following three alternatives which would be inserted
here. )

2D1

Alternative

One

203
204
205

Unless the trial court requires otherwise. the following
conditions shall apply to a compelled medical examination
under this rule:

2D7

210

A(l)
Compliance with aareed conditions.
The parties.
the examinee. and their representatives shall comply with
any conditions for the examination to which they agree in
writing.

212
213

Representation; reservation of objections:
assertion of privileges.
The examinee may have counsel or

2D8
2D9

A(2)

7

.... -"
loi.:

l4
I.E

another

L6

followed during

L7

other disposition by the court.

18
19

either personally or through counsel.
the law of privilegeS.

21
22
123
!24
!25

a26

A(3)
Obstruction.
No person may obstruct the
examination.
xf any person- suspends the examination.
the court may order a reSumption of the examination
under any conditions that the court deems appropriate.
The parties may agree to resume an incomplete examination
without an order by the court.

228
229
230

A(4)
Record of examination. Any party. the examinee.
or the examining physician or psycholoaist may record the
examination stenographically or by audiotape ip an-

231

unobtrusive manner.
A person who records an examinatiop
by audiotape shall retain the original recording withoUt
alteration unt~l final disposition of the action unless
the court orders otherwise.

~

233
234
236

All

representative

obiections

A(S)

present

during

to auestions asked and
the examination are

the

examination.

the procedures

reserved for trial or

The examinee may assert.

Transcription of record.

a

right protected by

Upon request.

and UPon

'lZ1
238

payment of the reasonable charaes for transcription and
copying. the stenographic reporter shall make a

239

transcription of the examination and furnish a

240
241
242

transcript. or in the case of an audiotape record. the
person who records the examination shall make and furnish
a copy of the original recording. to any party and the

243

examinee.

245
246
247

Alternative One includes the following proposed amendment to
paragraph B(2} (e) of Rule 46: Such orders as are listed in
paragraphs (a). (b). and (c) of this subsection, where a party has

8

COPY- of the

•
248
24,,9
~

failed to comply with an order under Rule 44 A requiring the party
to produce another for examination, unless the party failing to
comply shows inability to produce such person for examination~

251

where any person has violated an agreed condition or has

252

obstructed an examination under Rule

255

Alternative

A.

Two

257

Unless

258

conditions

259

under

261

Compliance with agreed conditions.
The parties
and the examinee shall comply with any conditions for the
examination to which they agree in writing.

262

263
265

the

44

this

trial court requires otherwise. the following
shall apply to a compelled medical -examination
rule:

A(l)

268

A(2)
Obstruction.
No person may obstruct the
examination.
:If any person suspends the examination.
the court may order a resumption of the examination
under any conditions· that the court deems appropriate.

269

The parties may agree

'Z10

without an order by the court.

'Z12

Record of examination. Any party. the examinee •
or the examining physician or psychologist may record the
examination stenographically or by audiotape in an
unobtrusive manner.
A person who records an examinatiop
by audiotape shall retain the original recording without
alteration until final disposition of the action unless
the court orders otherwise.

~
~.

.'Z13
·'Z14
'Z15
'Z16
'Z17
'Z18
2l:K)

281

to

resume an incomplete

examinatiop

A(3)

!l'ranscription of record.
payment of the reasonable charges
A(4)

9

Upon
for

request.

and - upon

transcription and

·

.'

"'';'.:

:l2
:IS
!34
B5
86
frl

copying.

89
00
91
92
93

Alternative Two includes the following proposed amendment to
paragraph B(2) (e) of Rule 46: Such orders as are listed in
paragraphs (a), (b), and (c) of this subsection, where a party has
failed to comply with an order under Rule 44 A requiring the party
to produce another for examination, unless the party failing to
comply shows inability to produce such person for examination~
where any person has.. violated an agreed condition or has
obstructed an examination· under Rule 44 A.

~

1:95

m

the

stenographic

reporter

transcription of the examination and furnish ~ CODY of the
transcript. or in the case of· an audiotape record. the
person who records the examination shall make and furnish
a copy of the original recording. to any party and, the
examinee.

Alternative

!Y

001
302
303
304

306
2J11
308
309
311

312
31.3
314
315

shall make a

Three

The examinee's counselor other representative may attend,
the examination by agreement of the parties or on order of
the court. unless the trial court requires otherwise. the
following conditions shall apply to a compelled medical
examination under this rule:
Compliange with agreed conditions.
examinee. and their representatives shall

All)

the

any conditions
writing.
Al2l

for the examination to which they agree

Obstruction.

examination.

The part~es.
comply with

If

in

No person may obstruct the

any person suspends the examination.

the court may order a

resumption of the examination

under any conditions that

the court deems

The parties may agree to

resume an incomplete examination

10

appropriate.

.-

'.316

wi thout an order by the court.

Record of examination. Any party. the examinee.
or the examining physician or psychologist may record the
examination stenographically or by audiotap@ in an
A(3)

319

320

321
322
323

324
326

:m
328
329
330

331
332
333

unobtrusive manner.
A person who records an examination
by audiotape shall retain tho original recording without
alteration until final disposition of tho action unless
the court orders otherwise.
Transcription of record.
Upon request. and upon
payment of the reasonable charges for transcription and
copying. the stenographic reporter shall mak@ a
transcription Of the examination and. furnish a copy of the
transcript. or in the case of an audiotape record. the
person who records the examination shall make and furnish
a copy of tho original recording. to aw party and tho
examinee.
A(4)

341

Alternative Three includes the following proposed amendment
to paragraph B(2) (e) of Rule 46: Such orders as are listed in
paragraphs (a); (b); and (c) of this subsection, where a party has
failed to comply with an order under Rule 44 A requiring the party
to produce another for examination,. unless the party failing to
comply shows inability to produce such person for examination. or
where any person has violated an agreed condition or has

342

obstructed an examination under Rule 44 A.

336

an
338
339

340

344

* * * * *

11

·-. -"tJ".·

o

FA:ILURE

il,

i4

* * * * *

'i6

B

57

* * * * *

58
59
00

B(2)

62

B(2) (e)

TO

MAKE D:ISCOVERY;
RULE 46

SANCT:IONS

Failure to comply with order •.

. Sanctions by court

in which action is pending.

* * * * *
Such orders as are listed in paragraphs (a),

(b),

163

and (c) of this subsection, where a party has failed to comply

164

with an order under Rule 44 A requiring the party to produce

165

another for examination, unless the party failing to comply shows

~

inability to produce such person for examination. or where

?R1

person has violated· an agreed condition or has

36?

an examination under Rule 44 A.

3611

*****

12

anY

obstructed

•
381

PROPOSAL NO.2:
PROPOSED AMENDMENTS
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382
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PHYSJ:CAL AND MENTAL EXAMJ:NA'1'J:ON OF PERSONS;
REPORTS OF EXAMJ:NA'1'J:ONS; PRE'1'RJ:AL DJ:SCOVERX
OF HEALTH CARE RECORDS
RULE 44

9

10
11
12

A

Order for examination.

13

14

(text unchanged)
B

Report

15
16

17
18
19
2)

21.

22
23

of

examining physician or psychologist.

(text unchanged)
[C Reports of examinations; claims for damages for injuries.
In a civil action where a claim is made, for damages for injuries
to the party or to a person in the custody or under the legal
control of a party, upon the rec;iuest of the party against whom
the claim is pending, the claimant shall deliver to the requesting
party a copy of all wri.tten reports and existing notations of any
examinations relating to injuries for which recovery is sought
unless the claimant shows inability to cOlllPly.]
Health

C

care

records.

Definitions.
As used in this rule. "health care
records
means medical records, as defined in ORS
192.525 (8). health care records of a health care provider
as defined in ORS 192.525 (9) and (10). and health care
records of a cOmmunity health program established under
ORS 430.610 through 430.695.
C(l)

28
29

ro
31
32

34
35
36

:rl
38

39
41

R

discovery of health care records from a
party.
Any party against whom a civil action is filed for
damages to another party for iniuries or death may obtain
copies of all health care records relating to the damages
for which recoverv is sought within the scope of discovery
under section B of Rule 36 by either
C(2)

Pretrial

C(2) (a)

serving a

request

for

production for

such

13

/

--"
2
3

records on the damaged party or its
:ruardian pursuant

15

C(21 (b1

L6

release of

l7
!lB

party or

obtaining

43,

the

the records to

its

'them from

to Rule

legal custodian or

or

voluntary written

consent

to

such party from. the damaged

legal custodian or guardian before

seeking

the health care provider.

00
51
52
63

discovery .. of health care records
directly from heal th care provider or facility.
Health

54
55
56
ffl

action is

59

C (31

care

Pretrial

records within the

scope of discovery under

of Rule 36 may be obtained by a
filed for

damages

section 15

party against wbom a

to another party for

oiyil

in1uries

or death only by the procedure described in paraaraph
(21 (b1 above, or by the procedure.s described in sectiQJ1 B
of Rule. 55.
D

(

Report,

effect of failure to comply.

(text unchanged)

es

64
65
00
ffI
68
00

[E Access to hospital records. Any party against whom a
civil action is filed for compensation or damages ror injuries may
obtain copies of all records of any hospital in reference to and
connected with any hospitalization or provision of medical
treatment by the hospital of the injured person within the scope
of discovery under Rule 36 B. Hospital records shall be obtained
by subpoena in accordance wi th Rule 55 H.]

71

8)

11'

Subpoena for

81

production of

82

things,

books,

place of

taking depositions or requiring
papers,

produot~on

documents,
and

14

or

tangible

examination.

88
B9
90
91
92

m
94
95
96
97
98
100
101

F(l)

(unchanged)

F(2)

(unchanged)

F (3)
Production without examination or deposition.
A
party who issues a subpoena may command the person to whom it is
issued[, other .than a hospital,] to produce books, papers,
documents, or tangible things other than health care records
by mail or otherwise, at a time and place specified in the
subpoena, without 'conunanding inspection of the originals or a
deposition. In such instances, the person to whom the aubpoene, is
directed complies if the person produces copies of the specified
items in the specified manner and certifies that the copies are
true copies of all the items responsive to the subpoena or, if all
items are not included, why they are not.
G
Disobedience of subpoena;
answer as a witness.

refusal to be sworn or

(unchanged)

105

1m
108
109
110
111

113
114

115

116
117
118

119

lID

]21
122
123

l24
125

[H Hospi tal records.
H(l) Hospital. As used in this rule, unless the context
requires otherwise, "hospital" means a health care facility
defined in ORB 442.015 (14)(a) through (d) and licensed under ORB
441.015 through 441.097 and community health programs established
under ORB 430.610 through 430.695.
H(2) Mode of compliance. Hospital records may be obtained by
subpoena only as provided in this section. However, if disclosure
of any requested records is restricted or otherwise limited by
state or federal law, then the protected records shall not be
disclosed in response to the subpoena unless the requirements of
the pertinent law have been complied wi th and such compliance is
.evidenced through an appropriate court order or through execution
of an appropriate consent. Absent such consent or court order,
production of the requested records not so protected shall be
considered production of the records responsive to the subppena.
If an appropriate consent or court order does accompany the
subpoena, then production of all records requested shall be
considered production of the records responsive to the subpoena.

15

~

S
:9

10
11
12
13
W,

l5
16

IT

H(2) (a) Except as provided in subsection (4) of this section,
when a subpoena is served upon a custodian of hospi tal records in
an action in which the hospital is not a party, and the subpoena
requires the production of all or part of the records of the
hospital relating to the care or treatment of a patient at the
hospital, it is sufficient compliance therewith if a custodian
delivers by mail or otherwise a true and correct copy of all the
records responsive· to the subpoena within five days after receipt
thereof. Delivery shall be accompanied by the affidavit described
in subsection (3) of this section. The copy may be photographic or
microphotographic reproduction.

39

H(2) (b) The copy of the records shall be separately enclosed
in a sealed envelope or wrapper on which the ti tIe and number of
U
the action, name of . the witness, and date of the subpoena are
42 clearly inscribed. The sealed envelope or wrapper shall be
43 enclosed in an outer envelope or wrapper and sealed. The outer
4.4 envelope or wrapper shall be addressed as follows: (i) if the
45 subpoena directs attendance in court, to the clerk of the court,
4.6
or to the judge thereof if there is no clerk; (ii) if the subpoena
47 directs attendance at a deposition or other hearing, to the
48 officer administering the oath for the deposition, at the place
49 designated in the subpoena for the taking of the deposition or at
50 the officer's place of business; (iii) in other cases involving a
51 hearing, to the officer or body conducting the hearing at the
52
official place of business; (iv) if no hearing is scheduled, to
.53
the atto.rney or party issuing the subpoena. If the subpoena
.5
directs delivery of the records in accordance with subparagraph
lib
H(2) (b) (iv) , then a copy of the subpoena shall be served on the
.56 person whose records are sought and on all other parties to the
157
litigation, not less than 14 days prior to service of the subpoena
.58 on the hospi tal.

to

Loo

t70
171

H(2) (c) After filing and after giving reasonable notice in
writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
or the atto.rney of record of a party in the presence of the
custodian of the court files, but otherwise shall remain sealed
and shall be opened only at the time of trial, deposition, or
other hearing, at the direction of the judge, officer, or body
conducting the proceeding. The records shall be opened in the
presence of all parties who have appeared in person or by counsel
at the trial, deposition, or hearing. Records which are not
introduced in evidence or required as part of the record shall be
retu.rned to the custodian of hospital records who submitted. them.

173
174
175
176

H(2) (d) For purposes of this section, the subpoena duces
tecum to the custodian of the records may be served by first class
mail. Service of subpoena by mail under this section shall not be
subject to the requirements of section D(3) of this rule.

L61
l62'

lea

l64
l65

lOO
l67
l68

tOO

16

L78
L79

H(3)

Affidavit of custodian of records.

18,
LSI
L82
1.83

H(3) (a) The records described in subsection (2) of this
section shall be accompanied by the affidavit of a custodian of
the hospital records, stating in substance each of the following:
(i) that the affiant is a duly authorized custodian of the records
184
and has authority to certify records; (ii) that the copy is a true
185 copy of all the records responsive to the subpoena; (iii) that. the
186 records were prepared by the personnel of the hospi tal, staff .
187 physicians, or persons acting under the control of either, in the
188 ordinary course of hospital business, at or near the time of the
189 . act, condition, or event described or referred to therein.

191
192
l,g3

194

H(3) (b) If the hospital has none of the records described in
the' subpoena, or only part thereof, the affiant shall so state in
the affidavit, and'shall send only those records of which the
affi-ant has custody.

196
197

198

H(3) (c) When more than one person has knowledge of the facts
required to be stated in the affidavit, more than one affidavit
may be made.
.

200
2Dl

H(4) Personal attendance of custodian of records may be
required.

2D3

H(4) (a) The personal attendance of a custodian of hospital
. records and the production of original hospi tal records is
:1,'
required if the subpoena duces tecum contains the following
2uu
statement:
<Jm

2D4

2J)9

210
211
212
213

The personal attendance of a custodian of hospital records and the
production of original records is required by this subpoena. The
procedure authorized pursuant to Oregon Rule of Civil Procedure 55
H(2) shall not be deemed sufficient compliance with this subpoena.

219

H(4) (b) If more than one suPpoena duces tecum is served on a
custodian of hospital records and personal attendance is required'
tinder each pursuant to paragrl/flph (a) of this subsection, the
custodian shall be deemed to be the witness of the party serving
the first such subpoena.

221
222
223
224

H(5) Tender and payment of fees. Nothing in this section
requires the tender or payment of more than one witness and
mileage fee or other charge unless there has been agreement to the
contrary.

215
216
217
218

226
227
228

I Medical records.
I(l) Service .on patient or health care recipient required.

17

II.

9

o

11

~

33

~

35
36
38

:39
\lID

141
!42
l43

M4
?AS
?A6

?47
MB
249

250

251
252
253
254
2fJ

25'1
258
259
28)

261
262
263
264
2165
266
2H1
268
2fi9

270
271

273
274
275
276
277

278
279

Except as provided in subsection (3) of this section, a subpoena
duces tecum for medical records served on a custodian or other
keeper of medical records is not valid unless proof of service of
a copy of the subpoena on the patient or health care recipient, or
upon the attorney for the patient or health care recipient, made
in the same manner as proof of service of a summons, is attached
to the subpoena served on the custodian or other keeper of medical
records.

I(2) Manner of service. If a patient or health care recipient
is represented by an attorney, a true copy of a subpoena duces
tecum for medical records of a patient or health care recipient
must be served on the attorney for the patient or health care
recipient not less than 14 days before the subpoena is served on a
custodian or other keeper of medical records. Upon a showing of
good cause, the court may shorten or lengthen the 14-day period.
Service on the attorney for a patient or health care recipient
under this section may be made in the manner provided by Rule 9 B.
If the patient oz' health care recipient is not represented by an
attorney, service of a true copy of the subpoena must be made on
the patient or health care recipient not' less than 14 days before
the subpoena is served on the custodian or other keeper of medical
records. Upon a showing of good cause, the court may shorten or
lengthen the 14-day period. Service on a patient or health care
recipient under this section must be made in the manner specified
by Rule 7 D(3) (a) for service on individuals.
I(3) Affidavit of attorney. If a true copy of a subpoena
duces tecum for medical records of a patient or health care
recipient cannot be served on the patient or health care recipient
in the manner required by subsection (2) of this section, and the
patient or health care recipient is not represented by counsel, a
subpoena duces tecum for medical records served on a custodian or
other keeper of medical records is valid if the attorney for the
person serVing the subpoena attaches to the subpoena the affidavit
of the attorney attesting to the following: (a) That reasonable
efforts were made to serve the copy of the subpoena on the patient
or health care recipient, but that the patient or health care
recipient could not be served; (b) That the party subpoenaing the
records is unaware of any attorney who is representing the patient
or health care recipient; and (c) That to the best knowledge of
the party subpoenaing the records, the patient or health care
recipient does not know that the records are being subpoenaed.
I(4) Application. The requirements of this section apply only
to subpoenas duces tecum for patient care and health care records
kept by a licensed, registered or certified health practitioner as
described in ORS 18.550, a health care service contractor as
defined in ORS 750.005, a home health agency licensed under ORS
cl1apter 443 or a hospice program licensed, certified or accredited
under ORS chapter 443.]
18

",-

280

H

281

health

283

Pretrial
care

H(l)

subpoena of

provider or
Definition.

health care records

from

facility.
For purposes of this

section health

284

care

286
2S7

Service of subpoena and authorization.
Except
when i t is provided with a voluntary written consent to
release of the health care records pursuant to paragraph
C(2) (b) of Rule 44. any party against whom a civil action
is filed for damages to another party for injuries or
death may obtain copies of health care records relating. to
the injury for which recovery is sought within the scope
Of discovery under section B of Rule 36 directly from a
health care provider or facility only by serying upon the
party whose health care records. or whose decedent's
health care records. are sought:

288
289

290

291
292
293
294
295

296

records

are defined in

subsection C(l)

of Rule

44.

H(2)

H(2) (a)

a

SUBPOENA for

such records directed to

the

300

health care provider. accompanied by statutory witness
fees calculated as for' a deposition 'at the place of

301

business

303

of

the custodian of

H(2) (b)

simultaneously.

the

records.

and

an AUTHOR:IZAT:ION TO

D:ISCLOSB

304
305
306

HEALTH CARE RECORDS in the form provided by ORS

2JJ7
308
309
310

health care provider or providers

treatment.

or claim for which records

311

name of a

health care provider or facility is unknown to

312
313

the

192.525(3).

on which the

following

information has

designated with reasonable particularity:
facilities

from which records

or types of

records

sought.

party seeking records.

are

or

facility

sought.

and the

the
the

are

or "all" of

19

name

of

the

or
categories

time period.
sought.

they may designate

care providers or' facilities.

been

:If· the

"all"

health

them within a

........•-

!L

described

5
6

J.ttorney for

party if unrepresented~ as

,7

are

.9

category.

the party whose

Return

1D
al

objections.

~

RECORDS.

23
24
25

signature of
the

26

signature.

such a

of

Within l '

a

a

or that

to whom the

requested records
as used

records

sought' s~all obtain the

provider' or providers

serye

192.525(2).

AUTHORiZATiON

return i t

H (3) (b)

are

CA1U!l

release of

or authorized bv law to obtain the

in ORS

on the

H(3) (a)

records

person able to consent to, the

130

to the
or

the

and a

and.

date of

either

request ina party for

directly

from the

facility

SUBPOENA

or

its use

health care

facilities.

and AUTHORiZATiON by mail

on the health, care provider or' providers or facility or
facilities

indicated.

iNSTRUCTiONS
H(')

provided

Statement

and AUTHORiZATiON for

along with
in
of

health care provider or

344

the

whose

record,

health

is

a

care

are

sought

provider

or

STATEMENT

instructions.

shall

and

Along with a

records diregtly
the

SUBPOENA
from,

a

party

prepare and serve on the

facility with
OF

or

belOW'

facility hereunder.

following

STATEMENT

H(') (a)

Englosed with this

statutory

the

subsection H(')

health' care

341
342
343

346
347

the persons

sought.

the

days after receipt of service of

party whose

in 'obtaining records

339
340

recordS are

designate

service of subpoena and authorization;

i29

335
336
337

shall

SUBPOENA and AUTHORiZATiON TO DiSCLOSE HEALTH

records.

334

AUTHORiZATiON

released •
H(3)

28

The

the

AUTHORiZATJ:QB

iNSTRUCTiONS;
STATEMENT

or

iNSTRUCTiONS

SUBPOENA and AUTHORiZA'l':ION '1'0 PJ:SCLOSB

·MED'ICAL RECORDS
pursuant
.
.

to

' .

dqned by a

ORS

192.525
(3)
.

which has

been

person able ·to consent to the release of· the

I

requested

records

I

records.
Copies of the desiqnated records
each of the following parties;
H(4)

or

authorized' by law to obtain the

(a) ( i )

(name

and address

are

sought by

of person whose

5 . . records are· sought, or his or her attorney)
7
8

H(4) (a) (i1)

(name

and address

of

each other
to the

9

party or, his or, her·· attorney who seeks
records}

i1
12
is
34

H(4} (b} Xn order to comply with this AVTHORtZA'1'];Olf aM
these 'INSTRUCT'IONS,. please make ,(------) copies of the
designated records., place each copy in a .separately sealed
package bearing the address and. postage toeaoh Of the

j/j

names

E'

one package or shipment, and mail that package ·within f1ve
(5) days of this date to the person whose records are

rr1

id";ntifiedabove,

and place ail

access

of

them together 1n

~

sought: or his or her representative,~hose.name anA
EIladdren are listed'firs!; above. Only -~-;.------ (name of
rTOperson or his or her attorney whose records are souqht;} 1s

m.
l72

authorized to receive
from you.

174
175

by the party whose

r76

attorney,

H(4}

m . service

(0)

The

and a

his

a79

records.

881

iUs}

copies

of

these

STATEMENT OF 'INSTRUCUQNS
records

or her' attorney,

records

direct1y

shall be

signed

are sought,· or his or he,!,

copy serVed with a

pursuant to

378

the

sectio~ C

certificate of

of Rule 9

on' each· party or

s~eking discovery of· the health care

Mode of compHa.r:lC,e •. Health care

21

redordsm,y .be

B2

obtained by subpoena pretrial only as provided in this

s.:

section.

84

is restricted or

85

law,

i86
'S7
188
189

response

However,

if

disclosure

otherwise

pertinent

the

any requested

limited by state or

then the protected records
to

of

subpoena unless

the

requirements

complied with and

is· evidenced through an

appropriate court

an

appropriate

federal

shall not be disclosed in

law have been

execution of

records

consent.

of

the

such compliance
order

Absent

or through

such consent

190

or court order,

191
192
193
394
395

protected shall be considered production of the records
responsive to the subpoena.
J:f an appropriate consent or
court
of

order does

all

the

production of

records

records

the

accompany the

requested

responsive

shall

to

the

reguested records not

subpoena,
be

so

then production

considered production of

subpoena.

3!1l

H(S) (a)

398

when a· subpoena

399
4(L
401
402
403
404

records in an action in which the health care provider is
not a party, . and the subpoena requires the production of

405

number of true and correct

copies of all

406

responsive

indicated in the

subpoena

4JJ7
408

statement

within

after

409

described "in subsection

(6)

410

may

microphotographig

412
413

Except as provided in section J: of
is

served upon a

this

rule,

custodian of health care

all or part of the records of the health care provider
relating to the care or treatment of a patient of the
health

care- provider,

therewith if

thereof.
be

a

is

sufficient

compliance

custodian delivers by mail

to the
of

it

subpoena

instructions,

Delivery shall
photographic

or

be

five

accompanied
of

this

or· otherwise the
the records

days
by

the

section.

section shall be

415

custodian of

receipt

affidavit
The

coPies

reproduction.

H(6)· Affidavit of custodian of records.
H(6) (a)
Each copy of the records described

414

in this

accompanied by the affidavit of

the health care provider,

or

stating

in

the

416

substance each of

,
cif

the following:

duly authorized custodian
to certify records:

(ii)

the

of all the

421

care provider.

422
423

or near the time of the act.

425
426
4Z7
428

429

the

records were

records

responsive to the

affiant

subpoena:

in the ordinarY course of
condition.

of

(iii)

R(6) (b)

If

the health care provider has none of
subpoena •. or only part

shall so state

in the

at

or event described

therein.

the affiant

that

its business.

to

described in the

a

the health

or referred

records

is

.

and has. author.ity

prepared by the personnel

affidavit.

shall send only those records of which. the

the

thereof.

and

affiant has

custody.

431
432

the

433

than one affidavit may be made.

H(6) (c)
When more than one person has knowledae of
facts required to be stated in the affidavit. more

4il5
436

that the

that the copies are true copies

419
42D

records

(i)

R C7 )
be

Personal

attendance of custodian of records may

reauired.

438

H (7) (a)

The personal

439

health care

440

care provider records are

441

tecum contains

records
the

attendance of

a

and the production of
required if the

following

custodian of
original

health

subpoena duces

statement:

442
443

The personal
and the

attendance of a

444

records

445

required by this

446

pursuant to Oregon Rule of Civil Procedure

447

R(6)

448
449

subpoena.

shall

not

production of

custodian of health care

be

subpoena.

original

records

The-procedure

deemed sufficient

are

authorized
55 R(5)

and

compliance with this

I

f

Reveb}

If more than one subpoena duces tecum is

452
453

attendance

454

ea)

455

be the witness

456

subpoena.

458

served on a
of

custodian of health care
is

this

required under

subsection.
of

records and pers.onal

each pursuant

the custodian shall be deemed to

the party serving· the first

Tender and pament of fees.

ReS}

to paragraph
such

Nothing

in this

459

section requires

400

witness

461

been agreement

463
464
465
466
467

Reg) Obligation of party or attorney of party whose
health care records are received from health care provider
pursuant to su",bpoena. Upon receipt of . the sealed copies of

400

addressed to that party or attorney.

470

days in which to review them.

471

after receipt

472
.473
474
475
477

478
479

the tender or pament of more than one

and mileage fee or other charge unless there has
to

the health carEi

the contrary.

records

addressed to: each of

the parties

seekine;r access to them. the party whose records are
sou~t. or his or her attorney, shall open only the copy
and shall hu. 14

Not later than 14 days
".

or facility.

of

the records

from the healt,h car. proyid.r

the party whose records are

either serve. the unopened copy of the

sought

shall

records on th. party

seeking them.

or shall serye each such part,y wit,h

objections to

their "production pursuant,

Privileae or objection log.
objects to the provision of health care

to Bul. 43

Reg} fa)

discoverable

by

subpoena pursuant

480

party shall make

481
482

describe the nature of the

.483

protected.

that,

without,

records

this

party
otherwise

section.

the objection expressly and

revealina

will

to

When a

enable other parties

to

is

the

shall

records objected t,o in a

information which

B.

manner

privileaed

assess

the

or

applicability
8(9) (b)

of

f

Order

compelHnq. discovery.

an obiection to all or part of a
AUTHORIZATION or to any part
sent by a
the

provider in response

SUBPOENA
and
f
.

494

SUBPOENA and
the

health care record.

thereto.

the

party issuing

AUTHORIZATION .may seek an order

compei1ing discovery pursuant

493

of

. Upon receipt of

to Rule

46,

H(9) (c) In camera review,
In the event of a motiAA t;o
compel production of any health care records whigh have

495
496
491

been received by the party whos. regords ar•. sought
pursuant tp this section. that party shall deliv.r the

496
499

review within th.· tim. permitted for
...
to the mot:l;OJ!.· to compel,

501

priv.:l.leqe,
Nothing· gontained
in this sectiOJ!.. or in the use of the Atrl'HORrZA'l'ION ro
DI:SCIt0S1f MEDICAIi RECORDS. shall constitute a waiver of apy
commOp law ·or statutory privilege against;· disglosure o£
anY health care records. or any other confident;iAl
communication between any party .and a health· care provider
or facility. beyond the contents of the regord. for Whigh
disclosure is specifically authorized. and to the partie.
1:.0 whom disg10sure is specifigally authorized under this
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fir·
/iU:).

504
505

506
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506

500
510
512
513

514
515
516
517

sealed cOpies of those· records to th. court;. for

8(10)

8(11)
care

filiM

~t;s

.:1. 22

camera

respon••

L.:I.mited ~aiver of

Returner destruct.:l.OA of record.,

records obtained pursuant to this

Ally health

segtion shall

be used for· purposes of the pending litigatiOJ!.,
litigation is

resolved.

the

health care records

OJ!.lv

After th.
shall b.

either returned to the party whose record. they are
destroyea,

or

/

.~'

,
1:
"52)

522
523

524
525
52B
5Z1,
, 528

529

attendance of

custodian with original

record;'

at trial.

Subpoena to' tr:lal.
Notwithstanding section H of
this rule. a subpoena of health care recoz;d. to trial mey
J: (1)

be served' directly on the health care facilit;y or i1;l
health "care records custodian by the par1:Y. seeking t;he
health care records without; an AUTHQR:I:ZATJ:OII TO DJ:SCLOSS
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rule or a STATEMEN'l' 01' J:NSTRUC'l':[OIIS' described in
subsection B(4) of t;his, rule.

581

Except as

J: (1) (a)

'582

secUop.

583
584
585

if a

fm

Subpoena of health care 'records for trial"

it;

indicated i~ subsectiop

..
of thi.

(2)

is sufficient;' comPl.ianoe with suqh a' subpoena '

m",

custodian 'delivers by mail Or otherwise a true
oorreqt; Copy Of a11
recordsrespoPsive to th. subpOena
within five days after receipt thereof. sealed in' ap
enveloPe addreSsed 1:'0 the clerk of 'the court where t;he~
actiop 'is pending. acoompanied by, an . affidu;1t described

the

5S8 ,in subseqUOn 6(6) of this' rul,. The coPy mey be
539 photographiq or' microphotographic'
The cOPY of the

,
seale.. envelope
,

540

records 'shail be

541

or wrapper on which the tide and number 'of ' t;heaqt:.iop..

542

name of the healt;h care proyider, or

543
544
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546
547

the

549
550

separately enclosed ip a
,

subpoenA

are
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of

'!'he seale.. envelope

clearly inscribed.
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wraPDejl."and sealed;

The outer envelope shall ,b. addresse.. ,

to the clerk of· the court or
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J:(l) (b)
response to a
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the

judge i f there is po

The package contain,ing
subpoena to t r i d
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,

'551

faqili~y.

shan be openeCl onlY at the' time

produqea

iD

remaip seale.. apd'

,

t,rial at;

tho

direqt;,i~·
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)52

of the iudge' or with agreement of

>53

records

55._

have appeared.

555
556

evidence or required as part of the

558

Personal attendance of records custodiap. 'l'he
personal attendance of a custodian of health care record.
and the production of original health care records at a,
trial or deposition is required if a subpoena duces tecum
contains the following statement:

559
560

561
562

the parties.

'l'he

shall be opened in the presence of' all parties who

returned to

the

Records which

are

custodian who

not

introduced in

record shall be

submitted them.

:I (2)

564

'l'he personal

attendance of

a

custodiap of health care

565
566

records and the production of the original reoords are
required by this subpoena. 'l'he procedures authorized

5f57
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by section C, o,f Rule 44 or' section B of this rule
shall not be deemed sufficient compliance' with thi.

009

subpoena.
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TRXAL PROCEDURB
RULB 58

[order] Manner of proceedings on trial' by the

A
)

court.

Trial by the court shall proceed in the larder] manner'

prescribed in subsections [( 1)] ill. through [( 4) ] . J...§l. of aect.Lon
,
~B of this rule, unless the court for [special reas'ons] SI22sI

L

3 . cause stated in the record,

4

5

otherwise directs.

[Order] Manner of proceedings on jury

B

[When the jury has been selected and

t~ial.

the trial, lJ21less the

SWaIn,

6

.court for good and sufficient reason otherwise directs, shall

rT

procefild in

IS

in the following manner unless

J9

stated in

)()

)1

B(1)

the following order] Trial bya jUry shall proceed

the' record.
The

)2

present a

13

pailel.

04

13(2)

jUry shall be selected and sworn.
with the' court's

.

short .. statement of the facts

After the

05

the

06

proceedings.

rn

auestions

~

legal principles

09

otherwise directs:'.'

each .party may.

voir' dire.

the court.' for good cause

iury is sworn.

[B(l)]

to witnesses

~.

for

c.onduqt.

shall

jury

instruqt

the order of

submitting written

if permitted.

that will

consent.

to the entire

the court

jury concerning its duties.' its
the procedure

'

Prior 1:;0

and the

govern the

proceedings.

The plaintiff shall concisely state plaintiff's

~O

case and the issues to be tried; the defendant then, in like

~l

manner, shall state defendant's case based upon any defense or.

il2

counterclaim.

·28

113

~

[B(2)]

The plaintiff shall [then] introduce the

II

evidence on plaintiff's case in chief, and when plaintiff has

315

concluded, the defendant shall do likewise.

316

~

[B(3)]

The parties respectively [then] may introduce

317

rebutting evidence only, unless the cou)::t in furtherance of

618

justice permits them to 'introduce evidence upon the original cause

619

of action, defense or counterclaim.

620

[B(4)] Jti.§l.

When the evidence is concluded, unless the case

621

i,s submitted by both sides to the jury without argument, the

622

plaintiff shall commence and conclude the argument to the jury.

623

The plaintiff may waive the opening argument, and if the defendant

624

then argues the case to the jury, the plaintiff shall have

625

right to reply to the argument of the defendant, but not

626

otherwise.

6...

[B(5)] JU1.l.

628

jury [in]

629

occupied [in]

630

than two hours.

Not more than two counsel shall address the.

behalf of the plaintiff Qr defendant; the whole time

gQ

gQ

behalf of either shall not be limited to less

~1

[B ( 6)

The court then shall charge the jury.]

632

B(8)

After the evidence is concluded.

633

instruct the iury.

634

or after
B(9)

the court

shall

The court may instruct the iury before'

the closina arguments •
.

~.

635

~he

,."

.....

',

.,,_.. -....
"

.

.

,_.,

-

_._-

With the court's consent.

...,.... _.

,

iurors shall be

636

permitted to submit to the

em

directed to witnesses or to the court.

638

afford the parties an opportunity to obiect to such

court written questions

29

The court

shall

.......
..' J

339

64

guestions outside the presence

*****

of

the

jury,

"

665

667

COMMEll2'ARY

The Council on Court Procedures supports enactment of a Bill

668

amending ORS 1. 735 (2) in the following manner and invites public

669

comment; relating to it:

671

1.735 Rules of .procedure;

limitation. on scope and

672

substance;

673

Legislative Assembly.

674

shall promulgate rules governing pleading, practice and procedure,

675

including rules governing form and service of summons and process

676

and .personal and in rem jurisdiction, in all civil proceedings in

f!T1

all courts of the state which shall not abridge, enlarge, or

678

modify the substantive rights of any litigant.

submission of

rules to members of bar and

(1) The Council on Court Procedures

The rules

authorized by.this section do not include rules of evidence and
680

rules of· appellate procedure.

The rules thus. adopted and any

eal

amendments which may be adopted from time to time, together with a

682

list of statutory sections superseded thereby, shall be submitted

e83

to the Legislative Assembly at the beginning of each regular

684

session and shall go into effect on January 1 following the close

e85

of that session unless the Legislative Assembly shall provide an

Ei86

earlier effective date.

667

amend, repeal or supplement any of the rules.

The Legislative Assembly may, by statute,

eas

(2) A promulgation, amendment or repeal of a rule by the

689

council is invalid and does not become effective unless the [exact

E9)

language of the proposed promulgation, modification or repeal is
31

•

published or distributed to all members of the bar at least 30
..lays before the meeting at which final action is taken on the
promulgation, modification or repeal] council does the
following:
Cal
language

The
of

council
the

shall publish or distribute

proposed

promulgation.

repeal to all members of the bar at
the meeting
action on
Cbl

:If

promulgation.

mod.ification.· or

~

in subsection

a

publish

repeal of

2 Cal

of

distribute

to all members

this
a

a

rule

a

take· final

to

6

the

proposed promulgation.

f7

to

IS

this

at

section.

Legislative Assembly when
amendment

Legislative Assembly pursuant

section.

32

repeal.

and

proposed promulgation.

of the bar within 60

and

or

30 days before

the meeting. described
the

council

notification of. the

5

the

the

least

modification or

the· council modifies

l

or

modifioation

at which. the counoil plans to

the

the exaot

days
the

mOdificatiop.

after· the meetina
counoil

or repeal
to

shall

submits

of

subsectiop.

ill

rule
C1l

of

COUNCIL ON COURT PROCEDURES
Universi~ of Oregon
,001 of Law
'""gene, OR 97403·1221

Telephone: (541) 346·3990
FAX: (541) 346·1564

• ?21

November 5, 2000
To:

Chair and Members, Council on Court Procedures

FIn:

Maury Holland

Re:

PROPOSED OREGON RULES OF JUVENILE COURT PROCEDURE

Enclosed are "Oregon Rules of Juvenile Court
Procedure: A Report" and "Oregon Rules of Juvenile Court
Procedure (ORJCP) , Draft IX, Rules 1 through October 23,
2000." The ORJCP have been prepared under the auspices of
the Oregon Law Commission (OLe) with the expectation that,
if approved by the full Commission, they will be submitted
for enactment by the 2001 Legislative Assembly.
The Report states that Oregon courts have encountered
substantial difficulties in applying the ORCP to juvenile
proceedings, and contends that a set of trial court rules
specifically designed for such proceedings is now needed.
AS you can see from Draft IX, the p r opo s ed ORJCP
incorporate m~ny provisions of the ORCP, but also contain
many provisions which differ from the ORCP that are
intended to reflect various ways in which juvenile
proceedings are thought to differ from trial of ordinary
civil actions.
In preparation for the 2001 legislative session one or .
more members of the OLC have raised the questions of how,
and by whom, the ORJCP will be kept up to date by periodic
amendments such as the Council is charged with
promulgating in connection with the ORCP. In response to
those questions, one possibility that has been broached
within the OLC is that of amending ORS 1.735 to add that
new function to those currently performed by the Council.
For reasons similar to those which led to creation of the

Council, another possibility, that of leaving the amending
function solely to the Legislative Assembly, is apparently
not much favored by the OLC. Before any final decision is
made about this issue, I have been asked to solicit the
Council's own opinion concerning it.
Unless otherwise directed by Mic Alexander, I shall
place this item on the agenda of the December 9, 2000
meeting for discussion and any possible voting that might
be deemed appropriate. I realize that, of course; voting
on promulgation of tentatively adopted ORCP amendments
must take priority at this meeting, and will therefore
place the item relating to the ORJCP at the end of the
agenda.
I should add, however, that the OLC is most
anxious to know what the Council's position will be.
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)
OREGON RULES OF
JUVENILE COURT PROCEDURE:
A REPORT
Executive Summary

Imagine playing a board game in which each player is given a different
.set of rules. While some sort ofgame may ensue, the outcome is unpredictable
and the participants are frustrated. Even ifthis imaginary game is eventually
governed by only one set ofrules suppose those rules are for Monopoly and the
board on the table is for Checkers. In that instance, even though the rules are
certain, they just don't work. The situation for the participants is little improved.
Juvenile dependency proceedings in Oregon face challenges similar to
those illustrated above. The procedural rules governing juvenile dependency
proceedings are drawn from multiple sources, including the Oregon Rules ofCivil
Procedure (ORCP) and the juvenile dependency ,law itself, but without certainty
as to which rules apply in a given instance. When a recent ruling on a pre-appeal
motion applied the ORCP, Rule 71, the question ofwhether the ORCP would be
applied in its entirety to juvenile dependency proceedings was raised. 1 Many
practitioners were concerned about the practical workability ofmany parts ofthe
ORCP in dependency and termination ofparental rights proceedings.
In light ofthese developments, the Oregon Law Commission's Juvenile
Code Revision Work Group drafted the Oregon Rules ofJuvenile Court
Procedure (ORJCP). This Report highlights the procedural concerns in juvenile
dependency and termination ofparental rights proceedings and describes the ,
Work Group's effort culminating ina set of rules for these two types ofjuvenile
proceedings. The ORJCP address the needfor process predictability and
uniformity, timeliness and administrative efficiency.

Introduction
Juvenile dependency proceedings begin with the removal of a childfrom a
home after reported neglect or abuse. The State Office for Services to Children
and Families (SCF) is responsible for removing the child and initiating a petition
with the circuit court to establish the court's jurisdiction over that child's case.
The court is charged with deciding and overseeing the steps that must be taken
before that child can safelyreturn home. When a child cannot be returned home a
I

ORCP Rule 71 governs motions for relief fromjudgments.
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separate proceeding may be initiated within the dependency proceeding to
terminate parental rights so the child may be adopted. Proceedings of this sort are
.common throughout Oregon, however, a lack of certainty as to which procedural
rules apply at each stage risks similar cases producing dissimilar results. Lack of
clear procedures also creates confusion, inefficiency and diminished trust in the
system.
The rules used in juvenile dependency proceedings vary from case to case
and from county to county. The majority of counties have traditionally limited
the applicability of the ORCP in juvenile dependency and termination of parental
rights proceedings. In the ruling on pre-briefing motions in State ex reI v. Clark,
the Oregon Court of Appeals' "motions panel" concluded thatORCP 71 applies
in juvenile court cases. The pre-briefing ruling states, in relevant part:
"The court determines that ORCP 71 is applicable to
juvenile court cases, because: (1) ORCP 1 A provides that the
[ORCP] apply in all circuitcourts of the state, including
proceedings of statutory origin,except where a different procedure
is specified by statue or rule; (2) the juvenile court proceedings are
.statutory proceedings in acircuit court; (3) while ORS
.
419A.200(6)(a) addresses the authority of a juvenile court to
exercise jurisdiction,by reason of matters transpiring subsequent to
the order being appealed, neitherORS 419A.200(6)(!I) nor any
other provision of the Juvenile Code addresses the authority of a
juveuile court to grant relief from a judgment on the grounds '
specified in ORCP 71.,>2·..
.
. Although the question of the applicability of the ORCP to juvenile dependency
and termination of parental rights proceedings has been raised, neither the Oregon
Court of Appeals nor the Oregon Supreme Court have decided whether the ORCP
apply generally in juvenile dependency and termination of parental rights

2State ex rei JuvenileDept. v, Lucinda Clark,MUltttomah CountyCircuit Court, No. 9011831712, CA AI08606, April 10, 2000. Multnomah Countyterminationof parentalrights appeal.
The JuvenileCourt deniedthe motionto set aside the terminationjudgment. This case is now
being briefed in the Court of Appeals and the state in its brief will again raise the ORCP question.
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proceedings? Since the ruling in Clark, the use of ORCP motions has increased
dramatically in some counties,"
.
.
In his Oregon Law Review article,Professor Fredric R. Merrill explained
that the ORCP do not apply generally to juvenile proceedings:
'

The ORCP apply only when necessary to achieve the purpose
of the juvenile proceeding. In general, this would not include
application of the ORCP orothergeneral procedural statutes. The
juvenile proceedings are comprehensively regulated by their own .
statutory procedures, which specifically incorporatedonly specific
sections of civil procedure rules.s
.
..
Proponents of the general applicability of the ORCPtRjuveniledepend"ncy and
termination of parental rights proceedings point to ORCP lA, which provides in
".""
part:
These rules govern procedure and practice in all circuit courts of
this state except the small claims department of circnit courts, for
all civil actions and special proceedings[,] whether cognizable as
cases at law, in equity, or of statutory origin excegt where a
different procedure is specifiedby rule or statute.
.
The uncertainties raised by the Clark case emphasize the need to clarify
what rnles apply in juvenile dependency and termination of parental rights
proceedings. The rules drafted by the Juvenile Code Revision Work Group
incorporateexisting procedural sections of OregonRevised Statutes Chapter
419B and adopt many of the provisions of the ORCP.

3 See Stateex rei Upham v. McElligott, 326 Or 547, 554-55,956 P2d. 170 (1998), (evenassuming
that the OregonRulesof Civil Proceduregenerally govern suchproceedings, the advisory jury
procedure authorized by ORCP5ID does not applyin juveniledelinquency proceedings, because
ORS419C.400 specifies a different procedure): State ex rei SOSCFy. Cox, 152 Or App756, 763,
954 P2d 1227 (1998),(because the statedid not contend at trial that the juvenile court was without
authority to grant the mother's ORCP motion for directed verdictor to dismissthe caseunder
ORCP54 B(2), the Courtof Appeals did not consider the meritsof the.state's arguments on
appeal challenging thejuvenile court's application of theseORCPprovisions): State ex rei Juv. ,
Dept. v. Charles. 123Or App 229, 233,859 P2d 1162(1993), rev den 318 Or 326 (1993)
("[alssuming, without deciding, that ORCP [discovery rules] apply ***, motherpoints to no
evidence that was withheld fromher or to anyon her ORCP motions").
4 Stateex rei Juvenile Department v. Lucinda Clark,Multoomah CountyCircnit Court,No. 9011831712, CA Al08606, April 10, 2000. Multoomah Countytermination-of-parental-rights
proceeding. The juvenilecourt denied the motion to set asidethe termination judgment. Clarkis
now beingbriefed in the Court of Appeals and the state in its brief will again raise the ORCP
~uestion.

FredricR. Merrill, The Oregon Rules of Civil Procedure. History and Background. Basic
Application, and the "Merger of Law and Equity," 65 Or LawRev 527, 566-67(1986).
6 ORCP Rule lA
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Juvenile Code Revision Work Group History

In 1997, the Oregon State Bar created the Juvenile Law Section, which
developed a legislative project of improving the procedural provisions of the
juvenile code. In 1998, representatives of the Section approached the Oregon
Law Commission and proposed that the Law Commission take on the project of
revising the procedures of the juvenile code. The Law Commission agreed and
appointed a Juvenile Code Revision Work GrOUp.7 Senator Kate Brown chairs
the Work Group, which is charged with exploring statutory improvements in both
the juvenile dependency code and the juvenile delinquency code. The Work
Group focused its energies on.several topic areas, each of which was organized
into a Sub-Work Group'', One such Sub-Work Group took on the task of drafting
the new ORJCP.
To begin the ORJCP drafting process the Sub-Work Group frrst looked at
the ORCP. Each rule was independently scrutinized and selected for possible .
addition, either verbatim or with modifications, to the proposed new rules. Rules
were carefully modified to be consistent with juvenile court practices. Next, the
Sub-WorkGroup examined ORS Chapter 419B. After extracting the procedural
aspects of Chapter 419B, these provisions and the selected ORCP rules were
combined into one set of rules..The Sub-Work Group also considered juvenile
code models from Alabama, Tennessee, and Ohio. Finally, the Sub-Work Group
took into account input from interested partiea/'
.
'
Objectives of the ORJCP

7 Juvenile Code Revisiou Work Group Membership:

SenatorKate Brown- Chair,KarenBrazeau,ChiefJusticeWallaceP. Carson,Jeff Carter, Ann
Christian, Kingsley Click, Lee Coleman, Honorable DeanneDarling,Lee Ann Easton, Susan
Grabe,Elinor Hall,Pat Hinrichs, LonnieJackson, Bob Joondeph, Emily Knupp, Honorable Terry
Leggerl, MichaelLivingston, Julie Mcfarlane, Maureen McKnight, NancyMiller, Carl Myers"
Larry Oglesby, Kathie Osborn, KarenQuigley, John Richardson, RonelleShankle, AngelaSherbo,
SusanSvetky, Bradd Swank, Ingrid Swenson, Timothy Travis,HonorableElizabeth Welch,and
Bill Taylor.
.
.
.
8 Sub-WorkGroups: ChildSupport Enforcement, ORJCP, Termination Petition,Pre-trial
Placement, TribalCourtTransfers, Noticeof Appeal, Word Usage, and Work Groups on Criminal
Delinquency Issues.
.
9The Sub-Work Group charged with this project was led by Julie McFarlane. The JuvenileCode
Revision Work Group andSub-Work Groupmet 8 times: May 8, June 7, July 12,July21, August
2, August 29, September 5 andSeptember 29, 2000. Prior to May 81b, the entireWorkGroup
reviewed and editedthe earlydraftsof the rules.
.
Sub-Work Group Membership:

SenatorKate Brown, Bill Taylor, Judiciary Committee Counsel; Julie McFarlane, JuvenileRights
Project;ClaudeDerr, FamilyPreservation; Lea Ann Easton,NativeAmerican Program with
OregonLegal Services; MikeLivingston, Department of Justice; MaureenMcKnight, Legal Aid
Servicesof Oregon; NancyMiller, StateCourt Administrator's Office;John Richardson, attorney
at law; Ingrid Swenson, Oregon Criminal Defense Lawyers Association; Tim Travis, State Court
Administrator's Office;Jeff Carter, attorney at law; AmyHolmes-Hehn, Multnomah County
District Attorney'sOffice.
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The Work Group's objective in producing the ORICP is threefold. The
.:rules are designed to promote process predictability and uniformity, timeliness,
and administrative efficiency as described below:
1)

Process predictability and Uniformity. Although the Clark decision
provided certainty, in doing so, it eliminated the procedural flexibility
that is important in juvenile dependency proceedings. The ORICP
achieves the uniformity and certainty of the ORCP with the added
benefit of predictable outcomes based on uniformly applicable rules .:
Because the ORICP apply only in juvenile dependency and
termination of parental rights proceedings, these specialized matters
can anticipate similar outcomesin similar cases without the risk of
confusing the law in areas governed by the ORCP.

2)

Timeliness. The ORJCP addresses the concern of timeliness in the
prompt resolution of dependency cases. In a juvenile dependency or
termination of parental rights proceeding, timeliness is measured from
a child's perspective in which even a few months represent a .
significant percentage of the child's entire life. By excluding civil
litigation procedures that would hamper or delay dependency
.
proceedings, the new rules address the needed balance between just,
informed results and a prompt resolution of the case..

3)

Administrative Efficiency. TheOR[CP reduces procedural guesswork
by providing consistency in juvenile dependency proceedings.
Efficient administration of these proceedings requires the informed
involvement of multiple participants: judges, lawyers, SCF·
caseworkers, parents and others. Standardizing the procedures used in
juvenile dependency and termination of parental rights proceedings
reduces confusion and creates consistency among courts and
participants thus promoting integrity and fairness of the process.

Conclusion
The ORICP is the result of the efforts of the Oregon Law Commission's
Juvenile Code Revision Work Group. The rules address three objectives: process
predictability and uniformity, timeliness and administrative efficiency. The
ORICP are presented by the Work Group to the Oregon Law Commission for
recommendation to the 71 st Oregon Legislative Assembly.
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OREGON RULES OF JUVENILE COURT PROCEDURE
Draft IX
. RUles 1 through
October 23, 2000
Rule 1. SCOPE; APPLICATION; RULE; CITATION

....... ,.

.,

A. Scope. These rules govern procedure and practice in all juvenile court
proceedings under ORS Chapter 419B. The Oregon Rules of Civil Procedure do not
apply in these proceedings.
.
B~Application .: These rules, and amendments thereto, shall apply to all
proceedings under ORS Chapter 419B pending at the time of or filEid after the .
effective date, except where. in the opinion of the court, application in a particular
case pending on the effective date would not be feasible or would work injustice.

,

C. "Rule" defined. References to "these rules" shall include Oregon Rules
of Juvenile Court Procedure numbered 1 through 30. These rules do not preclude a
court in which they apply from regulating pleading, practice and procedure in any
manner not inconsistent with these rules.
.
D•. Citation. These rules may be referred to as ORJCP and may be cited, for
example, by citation of Rule 7, section 0, subsection (3), paragraph (a),
subparaqraph (I) as ORJCP 7 0(3)(a)(I).
.
RULE 2. PERSONAL JURISDICTION
A juvenile court having SUbject matter jurisdiction has jurisdiction overa party,
who has been served in the matter pursuant to Rule 5 and in a manner that complies
with the Constitution of this state and the Constitution of the United States, and over
any child under the age of twelve who is the subject of a petition filed pursuant to
ORS 419B.100, and over any party specified in ORS 419B.115(1).
RULE 3. CONSOLIDATION
A. Consolidation Required. In any action filed in the juvenile court in which
the legal or physical custody of a child is at issue and there is also pending, or
adjudicated, a child custody, parenting time or filiation action involving the child in a
domestic relations, filiation or guardianship proceeding, the matters shall be
consolidated.
B. Consolidation Defined. As used in this rule, "consolidated" means that
actions are heard before one judge of the circuit court to determine issues pending
regarding a child or children.
C. Effect of Consolidation.
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,.

C(1). Consolidation does not merge the procedural or substantive law of the
individual actions. Parties to the individual actions do not have standing, solely by
virtue of the consolidation, in every action SUbject to the order of.consolidation.
Parties must comply with provisions for intervention or participation in a particLilar
action under the provisions of law applicable to that action.
C(2) Upon entry of an order of consolidation, all pending issues pertaining
to the actions subject to the order shall be heard together in juvenile court. The
court shall hear the juvenile matters first unless the court finds that it isin the
best interest of the child to proceed otherwise.
C(3) A judge shall make and modify orders and findings in actions subject
to the order ofconsolidation upon the filing of proper pleadings and notice as
.
provided by law applicable to the actions. Any findings, orders or modifications
must be consistent with the juvenile court orders, and persons who were parties
. to the juvenile court action may not relitigate issues in consolidated actions.
C(4) The judge shall set out separately from orders entered under this
chapter or ORS chapter 419C any orders or judgments made in other actions
SUbject to the consolidation order. The clerk of the court shall file the orders and
jUdgments in the appropriate actions subject to the consolidation order.

t

D. Consolidation of Multi-District Cases.
0(1) When the actions described In subsection (2) of this section exist in two
or more judicial districts, the judges assigned to the actions shall confer to
determine the appropriate judicial district in which to consolidate and hear the
actions. The judges shall confer not later than 10 judicial days after a.court has
received notice of the existence of an action in another judicial district.
0(2) If the judges agree on the judicial district in which the actions should be .
consolidated, the judges shall take such action as is necessary to consolidate the
actions in the circuit court of that district.
0(3) If the jUdges do not agree on the judlclat district in which the actions.
should be consolidated, the actions must be consolidated in the judicial district in
which the juvenile action is filed or, if more than one juvenile action is pending, in
.
the judicial district in which the first juvenile action was filed.
E. Administrative Support Proceedings. Nothing in this section requires
the consolidation of any administrative proceeding under ORS chapter 25 or 416
with a juvenile court or other action.
RULE 4. THE PETITION'
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A. Who May File Petition. Any person may file a petition in the juvenile
. court alleging that a child named therein is within the jurisdiction of the court as
.
provided in ORS 4198.100.
B. Form of Petition. The petition and all subsequent court documents in the
proceeding shall be entitled "In thematter of
, a child." The petition
shall be in writing and verified. .
C. Verification. When the petition is filed by a peace officer, district
attorney, attorney general, juvenile department counselor or employee of the State
Office for Services to Children and Families, the petition may be verified upon the
information and belief of the petitioner. In all other cases, the petition shall be basad
on the personal knowledge of the petitioner.
O. Contents of Petition. The petition for jurisdiction snail set forth in
ordinary and concise language such of the following facts as are known and indicate
any which are not known. The petition shall contain:
. 0(1). The name, age and residenceofthe child.
0(2). The specific facts which bring the child within the jurisdiction of the

r

court.
0(3). The name and residence of the child's parents and, in cases under
ORS 4198.100 the names and places the child has resided for the previous five
years.
0(4). Whether there is a custody proceeding involving the child pending in
any court.
0(5). Whether any person other thana parent has or claims to have physical
custody of the child and, if so, the name and residence of the person having physical
.
custody of the child.
0(6). Whether the petitioner has participated as a party or witness or in any
capacity in any other proceeding concerning the custody of or parenting time or
visitation with the child, and if so, the court, case number and date of any child
custody determination.

0(7). Whether the petitioner knows of any proceeding that could affect the
current proceeding, and if so, the court, case number and date of any such
. proceeding.
E. Temporary custody after filling petition. At any time after a petition is
filed, the court may make an order providing for temporary custody of the child.
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F. Amendment of Petltlon. The court, on motion of an interested party or
on its own motion, may at any time direct that the petition be amended.· If the
amendment results in a substantial departure from the facts originally alleged, the
court shall grant such continuance as the interests of justice may require.
G. Dismissal of petition. Prior to an adjudicatory hearing on the petition,
the court may dismiss the petition provided that any party has had an opportunity to
investigate and present a case supporting the petition, or waives the right to do so.
At or after an adludlcatory hearing, the court may dismiss the petition at any other
stage of the proceedings.
.

..

"-'~

'"

H. Model Petition. The petition for jurisdiction should be substantially in the
following form.
IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR
COUNTY
Juvenile Department
No.
PeUUon No.

In the Matler of

PETITION
A Child.
TO THE ABOVE-ENTiTlED COURT:

t

..

.

Petitioner, whose name appears below, respectfully representS tothe Court as follows:
1.
The name. age and residence of the above-named child are as follows: (name]; [ageJ;
(DOB]; [resides atl.
• Oregon.
2.

The child Is within the Jurisdiction of the Court by reason of the following facts:

A.

B.
3.

UCCJEA InfonnaUon:
Chlld(ren)'s present address:

'A.

-r-'

_

B.

Places the chlld(ren) has lived during the last five years:

C.

Names and present addresses of persons with whom chlld(ren) has lived

during that period:

D.
The petitioner haslbas not participated as a party or witness or In any other
capacity in any other proceeding concerning the custody of or parenting time or visitation with the child.
Court, case number and date of any child custody detenninaUon:
E.
Petitioner knows/does not know of any proceeding that could affect the
current proceeding. Court, case number and date of any such proceeding:
F.
Petitioner knowS/does not know of any person who has physical custody of
the chlld(ren) or claims rights of legal custody, physical custody. parenting time or visitation with the
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chlld(ren). Namesand addresses of such persons:
.4.
5.

_

The child resides in this county.
The petilionis not filed pursuantto the direction of this Court.

WHEREFORE, petilionerprayslhls Courlto have an invesliQation madeof the circumstances
concerningthe above-named child and to make such order or orders as are appropriateIn the

circumstances•.
DATED:

~,

200_,

Petitioner

STATE OF OREGON

)

County of

)

) ss,
I.
• befogfirst duly Sworn on oath. or upon affirmation,do
depose and say that I am the petitionerin the above-emlned proceeding, that I have read the foregoing
petition, Kn0Y' the contentsthereof, and the same Is true as I am informedand belleYe~

Petitioner
SIGNED AND SWO:RN::.:to~b:ef:ore:.::m:e~o:n.:;.;::;::;:::=====:::.."200_.
SEAL
(Ailemate Verification)
STATEOF OREGON

r

County of

)
)
)

...

I,
• being first duly sworn.on oath or upon affirmation,
depose and say that I am the pelilionerin the above-enlitied proceeding, that I haye. read the foregoing
petition, know the contents thereof. and the same Is true based on my personal knowledgeof this matter.

Petitioner
SIGNED AND SWORN to beforeme on

-', 200_.
SEAL

RULE 5. SUMMONS
A. Definitions. For purposes of this rule, a "true copy" of a summons and,
petition means an exact and complete copy of the original summons and petition
'with a certificate upon the copy signed by an attorney of record or a party, which
indicates that the copy is exact and complete.
B. Issuance. As soon as practicable and within no more than 30 days after
a petition is filed, pursuant to Rule 4 of these rules, the petitioner, petitioner's
'
attorney, the juvenile department, the district attorney, the attorney general or the
State Office for Services to Children and Families may issue as many original
summonses as they may elect and deliver such summonses to a person authorized
.
to serve summons under section C of this rule.
C. By Whom Served. A summons may be served by any competent person
18 years of age or older who is a resident of the state where service is made or of
this state.
.
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. O. Contents. The summons shall contain:
0(1) Title, Address, Dates. The summons shall be entitled "In the matter of
--:--:--_~' a Child" and shall contain the name of the person to be served, the
address at which the summons and petition may be served and the post office .
address at which the papers may be served by mail. The summons shall contain a
date and time for the hearing on the petition, which shall be fixed at a reasonable
time, not less than 24 hours for a jurlsdlctlonal'adludlcatlon and not less than 10_
days for a termination adjudication~ after the service or final publication of the
summons.
0(2) Direction to served persons. A direction to the served person to
personally appear before the court and, if the person has physical custody of the
.
child, to bring the child before the court as directed in the surnmons..
0(3) Notice of Court Action. If the summons is for a jurisdictional hearing,
a notice that if the person named in the summons fails to appear at the time. and
place speclfied therein, the court may proceed without the person and may take
jurisdiction of the child, and may make such orders and take such action as may be
authorized by law.
(3)(a) If the petition seeks to establish jurisdiction over the child, the court
may take jurisdiction, and make such further orders and take such action "!S may be
authorized by law; or
. (3)(b) If the petition seeks termination of parental rights, a statement that the
rights of the parent are proposed to be terminated in the proceeding and that if the
parent fails to appear at the time specified in the summons, the court may .
immediately terminate parental rights, and make such further orders and take any
other action that is authorized by law. And a statement that the hearing may not be
less than ten days after service of the summons..
0(4) Notice of Rightto Counsel. A notice thatthe served person has a
right to be represented by an attorney, and if the person is an indigent child, in any
proceeding, or an indigent parent, ina termination of parental rights proceeding, that
the person has a right to have an attorney appointed at state expense, or if the
.person is indigent parent or guardian in any proceeding, the person may be entitled
to have an attorney at state expense.
0(5) Requirement to Admit or Deny Allegations. A notice that no Iater
than 30 days after the petition was filed, each person about whom allegations have
been made, shall admit or deny the allegations. The admission or denial may be
made orally or in writing.
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0(6) Requirement to Move from Household. If the petition alleges that the
child has been physically or sexually abused, a notice that the court, at the hearing,
may enter an order requiring the alleged perpetrator of the abuse to move from the
household in which the child resides.
0(7) Notice of Obligation of Support. A notice that the parent or other
person legally obligated to support the child may be required to pay at some future
date, for all or a portion of the support of the child, including the cost of out-of-home
placement, depending upon the ability of the parent or other person to pay support.
0(8) Signature ancftrue copy.. The summons shall be signed by the
petitioner, petitioner's attorney, a representative of the juvenile department, the
district attorney's office, the attorney general's office or the State Office for Services
to Children and Families and shall be served with a true copy of the petition.
'
E. Model Summons. The summons should be substantially in the following
form:
IN THE CIRCUITCOURTOF. THE STATEOF. OREGON
F.OR
COUNTY
.Juvenile Department
In the Matterof

t

)

)
)
)

A MinorChild.

No.
PetitionNo.
SUMMONS

TO: [Nameand address]
IN THE NAMEOF. THE STATEOF. OREGON:
You are directed to appearbeforethis Court at
(address), Courtroom #_.
Oregon. on: the _ day of __, 2000at_ o'clock
and at any
'
subsequent courtordered hearing.

======.,.-,,:'

.:..in.

NOTICE:
READTHESEPAPERS CAREFULLYII
A petitionhas beenfiled, a copy of which Is attached..
If you do not appearin Court, the Court may proceed withoutyou. No laterthan 30 days from the date the
petitionis filed,each person aboutwhom allegations have beenmadeInthe petitionmust admil or deny
the allegatiOnS.
If the pelitlon seeksto establish jurisdictionover the above-named chlld(ren), and you do not appearas .
directed above, or at any SUbsequent mandated hearing, the Courtmayimmediately take jurisdictionof the.
child(ren), and makesuchorders and take suchactionas [may be] authorized by law, includingbut not
limitedto establishing wardshipover the child. entering an orderrestraining a personfrom havingcontact
with the child(ren) and ordering the removal of the child(ren) from the parent(s)' or guardlan(s)'legal and/or
physicalcustody.
If the petitionseeks termination of your parental rights and you do not appearas directedabove, the Court
may immediately terminate your parental rightsto the above-named child(ren) at the time of the above
hearing and maymakesuchfurtherorders and take any other actionthatis authorized by law.
RIGHTS AND OBLIGATIONS
You have a rightto be represented by an attomey. If you wish to be represented by an attorney,please
retainone and have him/herpresentat this hearing. If you cannotafford to hire an attorneyand you meet
the state's financial guidelines, you will be entltied to have an attomeyappointed for you at state expense
you are the childor If you are the parent in a termination of parental rightscase. if you are a parentor
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,

guardian in.a non-termlnatlon case, you mayalso be entitledto have an attorneyappointedfor you at state
expense in manycases. You mustimmediately contactthe S43,te Clerk'sOffice to requestan attorney.
Phone

between the hours of 8:00 a.m. and 5:00 p.m, for further information. It ioyour

responsibility to maintaincontactwith your atto"may.

Date 100uOO:

_

F. Notice required. Summons shall be served, either within or without the
state, in any manner reasonably calculated, under all the circumstances, to apprise
the person served of the existence and pendency of the juvenile proceeding and to
afford the person a reasonable opportunity to appear. Summons may be served in a
manner specified in this rule, Service may be made, sUbjectto the restrictions and
requirements of this rule by the following methods: personal service of the
summons and petition upon the person to be served; substituted service by leaving
a copy of the summons and petition at person's dwelling house or usual place of
abode; office service by leaving the summons and petition with a person who is
apparently in charge of an office; or, alternative service as ordered by the court
pursuant-to Rule 5(G)(4).

a

t

G. Service methods.
G(1) Personal service. Personal service may be made within or outside of
the state by delivery of a true copy of the summons and a true copy of the petition to
the person to be served.
G(2) Substituted service. Substituted service rnay be made by delivering a
true copy of the summons and a true copy of the petition at the dwelling house or
usual place of abode of the person to be served, to any person 14 years of age or
older residing in the dwelling house or usual place of abode of the person to be
served. Where substituted service is used, as soon as reasonably possible, the
person effecting service shall cause to be mailed, by first class mail, a true copy of
the summons and the petition to the served person's dwelling house or usual place
. of abode, together with a statement of the date, time, and place at which substituted
service was made. For the purpose of computing any period of time prescribed or
allowed by these rules or by statute, substituted service shall be complete upon such
mailing.
G(3) Office service. If the person to be served maintains an office for the
conduct of business, office service may be made by leaving a true copy of the
summons and petition at such office during normal working hours with the person
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who is apparently in charge. Where office service is used, as soon as reasonably
possible, the person effecting service shall cause to be mailed, by first class mail, a
true copy of the summons and the petition to the served person at the served
. person's dwelling house or usual place of abode or place of business or such other .
place under the circumstances that is most reasonably calculated to apprise the
served person of the existence and pendency of thejuvenile proceeding, together
with a statement of the date, time, and place at which office service was made. For
the purpose of computing any period of time prescribed or allowed by these rules or
by statute, substituted service shall be complete upon such mailing.
G(4) Alternative service. If any parent or guardian required to be
summoned as provided in this rule cannot be found within the state, the Court may
.
approve summons being served on the parent or guardian in any of the following
.methods or combination of methods that under the circumstances is most
reasonably calculated to notify the parent or guardian of the existence and pendency
of the action:
.' .
(4)(a) If the address of the parent or guardian is known, by sending the
parent or guardian a copy of the.summons by registered or certified mail with a
return receipt to be signed by the addressee only.
(4)(b) By posting at specified
.
-.locations.

t

(4)(c) By publication of summons pursuant to rule G5.
(4)(d) If alternative service is ordered the court shall specify a time for
response.
G(5) Service by publication. On motion upon a showing by affidavit that
service cannot be made by any method otherwise specified in these rules or other rule
or statute, the court may-order service by publication.
. (5)(a) Contents of published summons. In addition to the contents of a;
summons as described in this rule, a published summons shall also contain the date of
first publication of the summons. If the names of one or both parents or the guardian
are unknown, they may be summoned as "The parent(s) or guardian of(naming tor
describing the child), found (stating the address or place where the child was found)"
(5)(b) Where published. An order for publication shall direct publication tobe
made in a newspaper of general circulation in the county where the action is
commended or, if there is no such newspaper, then in a newspaper to be designated
as most likely to give notice to the person to be served. Such publication shall be for
three times in successive calendar weeks. If the person effecting service knows of a
specific location other than the county where the action is commenced where
publication might reasonably result in actual notice to the person to be served, the
person effecting service shall so state in the affidavit required by paragraph (a) of this
subsection, and the court may order publication in a comparable manner at such
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location in addition to, or in lieu of, publication in the county where the action is .
commenced.
.
(S)(c) Mailing summons and petition. If the court orders service by
publication and the person effecting service knows or with reasonable diligence can
ascertain the person to be served's current address, the person effecting service shall
mail a copy of the summons and the petition to the person being served at such
address by first class mail and by any of the following: certified or registered mail,
return receipt requested, or express mail. If the person effecting service does not know
and cannot upon diligent inquiry ascertain the current address of any person being
served, a copy of the summons and the complaint shall be mailed by the methods
specified above to the person being served at the person being served's last known .
address. If the person effecting service does not know, and cannot ascertain upon
diligent inquiry, the person being served's current and last known addresses, mailing of
a copy of the summons and the petition is not required.
.
H.

,

Return; Proof of Service.

H(1) Return of summons. The summons shall be promptly returned to the
clerk with whom the petition is filed with proof of service or mailing, or that the person
to be served cannot be found. The summons may be returned by first class mail.
H(2) Proof of service. Proof of service of summons or mailing may be made
as follows:
. ,
(2)(a) Service other than publication. Service other than publication shall be
proved by:
(2)(a)(i) Certificate of service when summons not served by sheriff or
deputy. If the summons is not served by a sheriff or a sheriffs deputy, the certificate
of the server indicating: the time, place, and manner of service; that the server isa
competent person 18 years of age or older and a resident of the state of service or this
state; and that the server had reasonably believed that the person served is the '
identical one named in the summons [petition]. If the person to be served is not
personally served, the server shall state in the certificate when, where, and with whom
a copy of the summons and petition was left or describe in detail the manner and
circumstances of service. If the summons and petition were mailed, the certificate may
be made by the person completing the mailing or the attorney for any party and shl\lll
state the circumstances of mailing and the return receipt shall be attached.
(2)(a)(ii) Certificate of service by sheriff or deputy. If the summons is
served by a sheriff or a sheriffs deputy, the sheriffs or deputy's certificate of service
indicating the time, place, and manner of service, and if the person to be served is not
personally served, when, where; and with whom the copy of the summons and petition
was left or describing in detail the manner and circumstances of service. If the
summons and petition were mailed, the certificate shall state the circumstances of
mailing and the return receipt shan be attached.
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,

(2)(b) Publication. Service by publication shall be proved by an affidavitin
substantially the following form:
AFFIDAVIT OF PUBLICATION
State of Oregon

)

County of

) ,

) ss,

I,
, being first duly sworn, depose and say that I am the,
(here set forth the tlUeor
, a newspaper of general circulation published at
job description of the personmaking the affidavit), of the
".,.,-;-;--.,--,--,':'-',in jhe aforesaid county and state; that I know from my personal knowledge that the
,a '

printed copy of which is heretoannexed, was published in the entireIssueof said newspaper three times in the followingIssues:
(here set forth dates of Issues in which the same was pUblished),
Subscribed,and Sworn to before me this _ _ day of

' , 2_,

Notary Public for Oregon
My commission expires:

r

_

,
(2)(c) Making and certifying affidavit. The affidavit of service may be made
and certified before a notary public, or other official authorized to administer oaths and
acting as such by authority of the United States, or any state or territory of the United
States, or the District of Columbia, and the official seal, if any, of such person shall be
'affixedto the affidavit. The signature of such notary or other official,when so attested
by the affixing of the official seal, if any, of such person, shall be prima facie evidence
of authority to make and certify such affidavit.
(2)(d) Form of certificate or affidavit. A certificate or affidavit containing proof
of service may be made upon the summons or as a separate document attached to the
summons.
H(3) Acceptance of Service. ln.any case proof of service may be made by i!.
, written acceptance of service by the person who was served.
H(4) Failure to make proof; validity of service. If summons has been
properly served, failure to make or file a proper proof of service shall not affect the
validity of the service.

I. Disregard of error; actual notice. Failure to comply with provisions of this
rule relating to the form of summons, issuance of summons, or who may serve
summons shall not affect the validity of service of summons or the existence of
jurisdiction over the person if the court determines that the served person received
actual notice of the substance and pendency of the action. The court may allow
amendment to a summons, or affidavit or certificate of service of summons. The court
shall disregard any error in the content of summons that does not materially prejudice
the substantive rights of the party to whom summons was issued. If service is made in
any manner complying with this rule, the court shall also disregard any error in the
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service of summons that does not violate the due process rights of the party against
whom summons was issued...

J. Telegraphic or facsimile transmission. A summons and petition may be
.... transmitted by telegraph or facsimile as provided in Rule 7 (e).
K. To Whom Issued.
K(1) Summons shall be issued to the legal parents of the child, without'
regard to who has legal or physical custody ofthe child, and to the legal guardian, if
any. and to a putative.father if he has provided or offered to provide for the physical,
emotional, custodial or financial needs of the child in the previous six months.
K(2) If the child is 12 years of age or older, summons shall be issued to the'
child.

,

K(3) Summons shall be issued to the person or persons who have physical
custody of the child(ren). The summons may require the person or persons who
have physical custody ofthe child(ren)to bring the child(ren) before the court at the'
time and place stated in the summons. If it appears to the court that the welfare of
the child or of the public requires that the child immediately be taken into custody,
the court may endorse an order on the summons directing the officer serving it to .
take the child(ren) into custody.
K(4) Summons may also be issued requiring the appearance of any person
whose presence the court deems necessary.
6.

TEMPORARY RESTRAINING ORDERS

A. Restraining order when child abuse alleged. When a petition has been_
filed alleging that the child has been physically or sexually abused, the court may
enteran order restraining the alleged perpetrator of the abuse from having contact
with the child or attempting to contact the child and requiring the alleged perpetrator
to move from the household in which the child resides.
B Findings Required for Restraining Order. In order to issue a Restraining
Order the court must find:
.
B(1) There is probable cause to believe the abuse occurred and that the person
to be restrained committed the abuse; and
B(2) The order is in the best interest of the child.
C. Protective Orders. Upon finding that to do so would aid in protecting the
victim of the alleged abuse, the court may enter a restraining order described in
paragraph A of this rule or other appropriate orders including, but not limited to,
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orders that control contact between the alleged abuser and other children in the
household.
O. Information to be Included in Order. The court shall include in an order
entered under this subsection the following information about the person to be
restrained:
.0(1) Name;
0(2) Address;
O(3fAgErahd l5irth date;
0(4) Race;
0(5) Sex;
0(6) Height and weight; and
0(7) Color of hair and eyes.
E•. Removal of Personal Property. The court may include in the order a
provision that a peace officer accompany the restrained person to the household
when it is necessary for the restrained person to remove personal property.

,

F. Service of Restraining Order. If the court enters an order under this.
section, the clerk of the court shall provide without charge the number of certified
true copies of the petition and order necessary to effect service and shall have a true
copy of the petition and order delivered to the sheriff or other person qualified to
serve the order for service upon the person to be restrained; and the sheriff or other
person qualified to serve the order shall serve the person to be restrained personally .
unless that person is present at the hearing. After accepting the order. if the sheriff
cannot complete service within 10 days. the sheriff shall hold the order for future
service and file a return to the clerk of the court showing that service was not
completed.
G. Request for Hearing. Within 30 days after an order is served under this
section, the restrained person may file a written request with the court and receive a
court hearing on any portion of the order. If the restrained person requests a
hearing under this rule:
G(1) The clerk of the court shall notify the parties and. if the restrained person
is not a party. the restrained person of the date and time of the hearing; and
G(2) The court shall hold the hearing within 21 days after the request and may
cancel or modify the order.
H. Entry into Law Enforcement Oata System. Upon receipt of proof of
service, when required. and a true copy of the order. the sheriff shall immediately
enter the order into the Law Enforcement Data System maintained by the
Department of State Police. Entry into the Law Enforcement Data System
constitutes notice to all law enforcement agencies of the existence of the order. Law
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enforcement agencies shall establish procedures adequate to ensure that an officer
at the scene of an alleged violation of the order may be informed of the existence
and terms of the order. The order shall be fully enforceable in any county in this
state.
I. Effective Period. A restraining order issued pursuant to this section remains
in effect for a period of one year or until the order is modified, amended or
terminated by court order.

. .J; . Renewal. A court thatissoed a restraining .order Linder this section may
renew the order for a period of up to one year if the court finds that there is probable
cause to believe the renewal is' in the best interest of the child. The court may renew
the order on mbtionalleging facts supporting the required finding. If the renewal
order is granted, subsections F and G of this rule apply. ;
K. Termination of Order Prior to Expiration. Ifarestraining order issued
pursuant to this section is terminated before its expiration date, the clerk of the court
shall promptly deliver a true copy of the termination order to the sheriff. The sheriff
shall promptly remove the original order from the Law Enforcement Data System.
L. Release Pending Contempt. Pending a contempt hearing for alleged
violation of a restraining order issued under this section, a person arrested and
taken into custody pursuant to ORS 133.310 may be released as provided in ORS'
135.230 to 135.290. Unless the order provides otherwise, the security amount for
release shall be $5,000.
7.

PROCESS.

A. Process. All process authorized to be issued by any court or officer
thereof shall run in the name of the State of Oregon and be signed by the officer
issuing the same, and if such process is issued by a clerk of the court, the seal of
office of such clerk shall be affixed to such process. Summonses and subpoenas '
are not process and are covered by Rules 5 and 27, respectively.
B. Service or Execution. Any civil process may be served or executed on
Sunday or any other legal holiday. No limitation or prohibition stated in ORS 1,060
shall apply to such service or execution of any civil process on a Sunday or other
legal holiday.
C. Telegraphic or Facsimile Transmission of Order or Paper For
Service; Procedure. Any order in any case, and all other papers requiring service,
may be transmitted by telegraph or facsimile for service in any place, and the
telegraphic or facsimile copy as defined in ORS 165.840, of such order or paper so
transmitted may be served or executed by the officer or person to whom it is sent for
that purpose, and returned by such officer or person.if any return be requisite, in the
same manner and with the same force and effect in all respects as the original might
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be if delivered to such officer or person. The officer or person serving or executing
the same shC111 have the same authority and be subject to the same liabilities as if
the copy were the original. The original, if an order, shall also be filed in the court
from which it was issued, and a certified copy thereof shall be preserved in the
office from which it was sent In sending it, either the original or certified copy may
.
be used by the operator for that purpose.
.D. Proof of Service or Execution. Proof of service or execution of process
shall be made as provided in Rule 5E.
8.

SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

A. Service; When Required. Except as otherwise provided in these rules,
every order, every pleading subsequent to the original petition, every written motion
other than one which may be heard ex parte, and every written request and similar
.
paper shall be served upon each of the parties.

r

B. Service; How Made. Whenever under these rules service is required or
permitted to be made upon a party, and that party is represented by an attorney, the
service shall be made upon the attorney uriless otherwise ordered by the court.
SerVice upon the attorriey or upon a party shall be made by delivering a copy to
such attorney or party, by mailing it to such attorney's or party's last known address
or, if the party is represented by an attorney, by facsimile communication device as
provided in section F. of this rule. Delivery ofa copy within this rule means: handing
it to the person to be served; or leaVing it at such' person's office with such' person's
clerk or person apparently in charge thereof; or, if there is no one in charge, leaving'
it in a conspicuous place therein; or, if the office is closed or the person to be served
has no office, leaving it at such person's dwelling house or usual place of abode with
some person over 14 years of age then residing therein. A party who has appeared
without providing an appropriate address for service may be served by placing a
copy of the pleading or other papers in the court file. Service by mail is complete
upon mailing. Service of any notice or other paper to bring a party into contempt
.
may only be upon such party personally.
C. Filing; Proof of Service. Except as provided by section D. of this rule; all
papers required to be served upon a party by section A. of this rule shall be filed with
the court within a reasonable time after service. Except as otherwise provided in
Rules 5 and 6, proof of service of all papers required or permitted to be served may
be by written acknowledgment of service, by affidavit of the person making service,
or by certificate of an attorney. Such proof of service may be made upon the papers
served or as a separate document attached to the papers. Where service is made
by facsimile communication device, proof of service shall be made by affidavit of the
person making service, or by certificate of an attorney. Attached to such affidavit or
certificate shall be the printed confirmation of receipt of the message generated by
the facsimile machine.
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,D. ' Filing With the Court Defined. The filing of pleadings and other papers
with the court as required by these rules shall be made by filing them with the clerk
, of the court or the person exercising the duties of that office.' 'The clerk or the 'person
exercising the duties of that office shall endorse upon such pleading or paper the
time of day, the day of the month, month, and year. The clerk or person exercising
the duties of that office is not required to receive for filing any paper unless the name
of the court, the title of the cause and the paper, and the names of the parties, and
the attorney for the requesting filing, if there be one, are legibly endorsed on the
front of the document, nor unless the contents thereof are legible.
E. Service By Facsimile; Whenever under these rules service is required or
permitted to be made upon a party, and that party is represented by an attorney, the
service may be made upon the attorney by means of a facsimile if the attorney
maintains such a device at the attorney's office and the device is operating at the
time service is made.
9.

TIME

A, Computation. In computing any period of time prescribed or allowed by
these rules, by the local rules of any court, by order of court, or by any applicable
statute, the day of the act or event from which the designated period of time begins
to run shall not be included. The last day of the period so computed shall be
included, unless it is a Saturday or a legal holiday, including Sunday, in which event
the period runs until the end of the next day which is not a Saturday or a legal
holiday. If the period so computed relates to serving a public officer or filing a
document at a public office, and if the last day falls on a day when that particular
office is closed before the, end of or for all of the normal work day, the last day shall
be excluded in computing the period of time within which service is to be made or
the document is to be filed, in which event the period runs until the close of office
hours on the next day the office is open for business. When the period of time
prescribed or allowed (without regard to section B. of this rule) is less ,than 7 days,
intermediate Saturdays and legal holidays; including Sundays, shall be excluded in
the computation. As used in this rule, "legal holiday" means legal holiday as defined
in ORS 187.010 and 187.020.
B. Additional Time After Service By Mail.' Except for service of summons,
whenever a party has the right or is required to do some act [or take some
proceedings] within a prescribed period after the service of a notice or other paper
upon such party and the notice or paper is served by mail, 3 days shall be added to
the prescribed period.
10.

PLEADINGS LIBERALLY CONSTRUED, DISREGARD OF ERROR

A. Liberal construction. All pleadings shall be liberally construed with a
view of substantial justice between the parties.
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B. Disregard of Error or defect not affecting substantial right. The court .
shall, in every stage of an action, disregard any error or defect in the pleadings or
proceedings which does not affect the substantial rights of the adverse party.
.11.

MOTIONS

A. Motions; in writing; grounds. An application for an order is a motion.
Every motion, unless made in court, shall be in writing, shall state with particlilarity .
the factual and legal grounds therefor, and shall set forth the relief or order sought.
B. Form. The rules applicable to captions, signing, and other matters of form
of pleadings. apply to all motions and other papers provided for by these rules.
12.

FORM OF PLEADINGS·

A. Captions; names of parties. Every pleading shall contain a caption
setting forth the name of the court, the title of the action and the register number of
.
the case.

,

B. Unknown Names. When a party does not know [is ignorant of] the name
of any party and so alleges in a pleading the other party may be designated by any
name, and when such party's true name is discovered, the process and all pleadings
and proceedings in the case may be amended by substituting the true name.
13.

SIGNING OF PLEADINGS, MOTIONS AND OTHER PAPERS; SANCTIONS

A. Signing by party or attorney; certificate. Every pleading, motion and
other paper of a party represented by an attorney shall be signed by at least one
attorney of record who is an active member of the Oregon State Bar. A party who is
not represented by an attorney shall sign the pleading, motion or other paper and .
state the address of the party. Only petitions need be verified. Motions shall be
accompanied by an affidavit unless the parties agree otherwise.
B. Pleadings, motions and other papers not signed, If a pleading, motion .
or other paper is not signed, it shall be stricken unless it is signed promptly after the
omission is called to the attention of the pleader or movant.
C. Certifications to court.
C(1) Except at provided in this Rule, an attorney or party who signs, files or
otherwise submits an argument in support of a pleading, motion or other paper
makes the certifications to the court identified in subsections (2) to (5) of this section,
and further certifies that the certifications are based on the person's reasonable
knowledge, information and belief, formed after the making of such inquiry as is
reasonable under the circumstances.
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C(2) A party or attorney certifies that the pleading, motion or other paper is
not being presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.
C(3) An attorney certifies that the claims and other legal positions taken in
the pleading, motion or other paper are warranted by existing law or by a nonfrivolous argument for the extension, modification or reversal of existing law or the
establishment of new law.
.
C(4) A party or attorney certifies that the allegations and other factual
assertions in the pleading, motion or other paper are supported by evidence. Any
allegation or other factual assertion that the party or attorney does not wish to certify
to be supported by evidence must be specifically identified. The attorney or party
certifies that the attorney or party reasonably believes that an allegation or other
. factual assertion So identified will be supported by evidence after further
investigation and discovery.
14. RESPONDING TO PLEADINGS

p

A; Time to admit or deny. No later than 30 days after a petition alleging
jurisdiction under ORS 419B.1 00 is filed, each party about whom allegations have
. been made shall admit or deny the allegations. Admissions and denials may be .
made orally or in writing.
.
B. Effect of failure to deny. Allegations in a petition which are not admitted
or denied, shall be taken as denied.'
15.

AMENDED AND SUPPLEMENTAL PLEADINGS

A. Amendments. A pleading may be amended by a party within a
reasonable time before an adjudication on the pleading. Whenever an amended
pleading is filed, it shall be served upon all parties. When the interests of justice
require additional time to prepare, due to the amendments to the pleading, the court
shall grant such additional time as is reasonable.
B. Amendment by direction of the court. The court, on motion of an
interested party or on its own motion, may at any time direct that the petition be
amended. If the amendment results in a substantial departure from the facts
originally alleged, the court shall grant such continuance as the interests of justice
.
may require. .
16.

PARTIES TO PROCEEDINGS

A. Parties. Parties to proceedings in the juvenile court under ORS 419B.100
and 419B.500 are:
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A(1) The minor child;

A(2) The legal parents or guardian of the child;
A(3) A putative father of the child if he has provided or offered to provide for
the physical, emotional, custodial or financlal needs of the child in the previous six
..months.
A(4) The state;

A(5) The juvenile department;
A(6) A court appointed special advocate, if appointed;

. . A(7) The State Office for Services to Children and Families or other childcaring I,lgency ifthe agency has temporary custody of the child;
A(8) An intervenor who has been granted intervenor status pursuant to Rule

17 of these Rules; and
A(9) A guardian ad litem appointed pursuant to Section B of this Section.

r

A(10) The tribe in cases subject to the Indian Child Welfare Act, 25 USC
1901 to 1923.
B. Incapacitated parties.
When a court determines that a parent or guardian, due to mental or
physical disability, cannot adequately act in their own interests or give direction to
their counsel on decisions they must make, the court shall. appoint some suitable
person to act as guardian,ad litem for the person.
C. Rights of Parties. The rights of the parties include, but are not limited to:
C(1) The right to notice of the proceeding and copies of the pleadings;
C(2) The right to appear with counsel and to have counsel appointed as
otherwise provided by law; .
C(3) The right to call witnesses, cross-examine witnesses and participate in
hearings;
C(4) The right of appeal; and
C(5) The right to request a hearing.
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D. Rights of Limited Participation
D(1) Persons who are not parties under subsection B of this rule may petition
the court for rights of limited participation. The petition must be filed and served on'
all parties no later than two weeks before a proceeding in the case in which
.
participation is sought. The petition must state;
D(1)(a) The reason the participation is sought;·
D(1 )(b) HoW thep'el"son's irWolvemeht is in the best interest of the child or
the administration of justice;
D(1)(<:) Why the parties cannot adequately present the case; and
. D(1)(d) What specific relief is being sought.
D(2) If the court finds that the petition is well founded, the court may grant
rights of limited participation as specified by the court.

,

D(3) Persons petitioning for rights of limited participation are not entitled to
court-appointed 'counsel,
E•. Notice to Child's Current caretakers
If a foster parent, preadoptlve parent or relative is currently providing care for
a child, the State Office for Services to Children and Families shall give the foster
parent, preadoptive parent or relative notice of a hearing concerning the child and
the court shall give the person an opportunity to be heard. Except when allowed to
intervene, the foster parent, preadoptlve parent or relative providing care for the
child shall not be considered a party to the juvenile court proceeding solely because
'
,.of notice and an opportunity to be heard.
.'

. ,4

17.ICWA INQUIRY. Where the court conducts any hearing, the court shall
inquire whether a child is an Indian child subject to the Indian Child Welfare Act. If
the court knows or has reason to know that an Indian child is involved, the court
shall enter an order requiring the State Office for Services to Children and
Families to notify the Indian child's tribe of the pending proceedings and of the
tribe's right to intervene and shall enter an order that the case be treated as an
ICWA case until such time as the court determines the case not to be an eligible
.
ICWAcase.·

18. PROVISIONS GOVERNING DISCLOSURE
A. Scope of disclosure. In all proceedings brought under ORS 419B.1 00
or 419B.500, each party, including the state, shall disclose to each other party
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the following information and material within the possession or under the control
of the party:
A(1) The names and addresses of all persons the party intends to call as
witnesses at any stage of the hearing, together with any relevant written or
recorded statements or memoranda of any oral statements of such persons;
A(2) Any written or recorded statements or memoranda of any oral
statements made either by the parent or by the child to any other party or agent
for any other party;
. A(3) Any reports or statements of experts who will be called as witnesses,
including the results of any physical or mental examinations and ofcomparisons
or experiments that the party intends to offer in evidence at the hearing; and
A(4) Any books, papers, documents or photographs that the party intends to
offer in evidence at the hearing, or that were obtained from or belong to any other.
party.

,

B. When required. Disclosure shall be made as soon as.practicable .
following the filing of a petition and no later than 30 days after a petition alleging
jurisdiction has been filed, and no later than 3 days before anyrevieW hearing,
and no later than 10 days before a termination trial. The court may supervise the
exercise of discovery to the extent necessary to insure that it proceeds properly
and expeditiously. The obligation to disclose is an ongoing obligation and if a
party finds, either before or during the hearing, additional material or information
that is subject to disclosure, the information or material shall be promptly
disclosed.
C. Exceptions. The following material and information need not be
disclosed:
C(1) Attorney work product, and
C(2) Transcripts, recordings or memoranda of testimony of witnesses before
.the grand jury, except transcripts or recordings of testimony of a party to the
current juvenile court proceeding.
C(3) Upon a showing of good cause, the court may at any time order that
specified disclosure be denied, restricted or deferred or make such other order
as is appropriate.
C(4) Upon request of a party, the court may permit a showing of good cause
for denial or regulation of disclosure, or portion of such showing, to be made in
camera. A record shall be made of the proceeding.
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C(5) If the court enters an order granting relieffollowingan in camera
showing, the entire record of the showing shall be sealed and preserved in the
records of the court.to be made available to the appellate court in the event of an
appeal. The trial court, in its discretion, may-after disposition, unseal the record,
C(6) When some parts of certain material are subject to disclosure and
other parts are not, as much of the material as is subject to disclosure shall be
disclosed.
D; Sanctions. Upon being notified of any breach of a duty to disclose
material or information, the court may order the violating party to permit
inspection of the material, or grant a continuance, or refuse to permiUhe witness
to testify, or refuse to receive in evidence the material that was not disclosed, or
enter such other order as the court considers appropriate.
19. PERPETUATION OF TESTIMONY OR EVIDENCE BEFORE ACTION OR
PENDING APPEAL
.

p

A. When depositions authorized. After the commencement of a
proceeding under ORS419B.1 00 or 419B.500, a party may move the court for
an order allowing a deposition to be taken to perpetuate the testimony of a
witness who is outside the jurisdiction of, or otherwise not subject to the process
of, the court; or unable to attend because of age, sickness, infirmity,
imprisonment or undue hardship. .
B. Procedure. The affidavit in support of the motion to take a deposition to
perpetuate testimony, in addition to setting forth the reasons described in
subsection (A) of this rule; shall also set forth:
B(1) The reasons why the testimony of the witness sought to be deposed
cannot be taken by telephone at the time of the hearing;
B(2) Where the deposition is to be taken;
B(3) The manner of recording the deposition; and
B(4) A brief statement of the substance of the testimony that the witness is
expected to give.
C. Grounds for Granting. If the court finds that taking a deposition will
best promote the just, speedy and inexpensive resolution ofone or more issues
in the proceeding or that taking a deposition is necessary to meetthe
requirements of due process, the court shall grant the motion..
D. Conditions. If the motion is granted, the court may, in its discretion, set
conditions regarding the time, place and method of taking the deposition.
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E. Objections. All objections to any testimony or evidence taken at the
deposition shall be made at the time and noted upon the record. The court
before which the testimony is offered shall rule on any objections before the
testimony is offered. Any objection not made at the deposition is waived.
20. EFFECT OF ERRORS AND IRREqULARITIES IN DEPOSITIONS

A. As to taking of deposition. (1) Objections to the competency of a
witness or to the competency, relevancy, or materiality of testimony are not
waived by failure to make them before or during the taking of the deposition,
unless the ground of the objection is one which might have been obviated or
.
.
removed if presented at that time.
B. At the Oral Examination. Errors and irregularities occurring atthe oral
examination in the manner of taking the deposition, in the form of the questions
or answers, in the oath or affirmation, orin the conduct of parties, and errors of
any kind which might be obviated, removed, or.cured if promptly presented, are
waived unless seasonable objection thereto is made at the taking of the
deposition.

r

C. As to completion and return of deposition. Errors and irregularities in
the manner in which the testimony is transcribed or the deposition is prepared,
signed, certified, sealed, endorsed, transmitted and filed are waived unless a
motion to suppress the deposition or some part thereof is made with reasonable
promptness after such defect is, or with due diligence might have been,
ascertained. .
21. DISMISSAL OF ACTIONS; COMPROMISE
A. Insufficiency of evidence. After the proponent of the petition has
completed the presentation of evidence, any other party without waiving the right
to offer evidence in the event the motion is not granted, may move for a judgment
of dismissal of any or all of the allegations of the petition on the ground that upon
the facts and the law the proponent of the petition has shown no right to relief.
The court as trier of the facts may"then determine them and render judgment of
dismissal against the proponent of the petition, of any or all of the allegations of
the petition, or may decline to render any judgment until the close of all the
evidence. If the court renders judgment of dismissal with prejudice against the
proponent of the petition, the court shall make findings.
COMMENT: ORCP 548(2) modified.
B. Effect of jUdgment of dismissal. Unless the court in its judgment of
dismissal otherwise specifies, a dismissal under this section operates as an
adjudication without prejudice.
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C. Settlement conferences. A settlement conference, or mediation, if funds
are available for a mediator, may be ordered by the court cit any time at the
request of any party or upon the court's own motion.

22. SUBPOENA
A. Defined; form. A subpoena is a writ or order directed to a person and
. may require the attendance of such person at a particular time and place to testify
as a witness on behalf of a particular party therein mentioned or may require such
person to produce books, papers, documents, or tangible things and permit
inspection thereof at a particular time aI')Q.pJ?<::e. A subpoena-may be fora trial, a
hearing of any kind, or a deposition. A subpoena requiring attendance to testify
as awltness requires that the witness remain until the testimony is closed unless'
sooner discharged, but at the end of each day's attendance a witness may
demand of the party, or the party's attorney, the payment of legal witness fees for
the next following day and if not then paid, the witness is not obliged to remain
longer in attendance. Every subpoena shall state the name of the court and the
.
title of the action.
B. Who May Subpena. Any party may have compulsory attendance of
witnesses or the compulsory production of records.

P

C. For production of books, papers, documents, or tangible things and
to permit inspection. A subpoena may command the person to whom it is
directed to produce and permit inspection and copying of designated books,
papers, documents, or tangible things in the possession, custody or control of that
person at the time and place specified therein .. A command to produce books"
papers, documents, or tangible things and permit inspection thereof may be joined
with a command to appear at trial or hearing or, before trial, may be issued
separately. A person commanded to produce and permit inspection and copying
of designated books, papers, documents or tangible things but not commanded to .
also appear for deposition, hearing or trial may, within 14 days after service of the
subpoena or before the time specified for compliance if such time is less than 14
days after service, serve upon the party or attorney designated in the subpoena
written objection to inspection or copying of any or all of the designated materials.
.If objection is made, the party serving the subpoena shall not be entitled to inspect
and copy the materials except pursuant to an order of the court in whose name
the subpoena was issued. If objection has been made, the party serving the
subpoena may, upon notice to the person commanded to produce, move for an
order at any time to compel production. In any case, where a subpoena
commands production of books, papers, documents or tangible things the court,
upon motion made promptly and in any event at or before the time specified in the
subpoena for compliance therewith, may (1) quash or modify the subpoena if it is
unreasonable and oppressive or (2) condition denial of the motion upon the
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advancement by the person in whose behalf the subpoena is issued of the
. reasonable cost of producing the books, papers, documents, ortangible things.
O. Issuance.
0(1) By whom issued. A subpoena is issued as follows: (a) to require
attendance before a court, or at the trial of an issue therein, or upon the taking of
a deposition in an action pending therein or, if separate froin a subpoena
commanding the attendance of a person,to produce books, papers, documents or
tangible things to permit inspection thereof: (I) it may be issued in blank by the
clerk of the court in which the action is pending, or if there is no clerk, then by a
judge or justice of such court; or (Ii) it may be issued by an attorney of record of
the party to the action in whose behalf the witness is required to appear,
subscribed by the signature of such attorney; (b) to require attendance at a
deposition authorized pursuant to Rule 19; (c) to require attendance out of court in
cases not provided for in paragraph (a) of this subsection, before a jUdge, justice,
or other officer authorized to administer oaths or take testimony in any matter
under the laws of this state, it may be issued by the jUdge, justice, or other officer .
before whom the attendance is required;
0(2) By clerk in blank. Upon request of a party or attorney, any subpoena
issued by a clerk of court shall be issued in blank and delivered to the party or
attorney requesting it, who shall fill it in before service.
E. Service; service on law enforcement agency; service by mail; proof
of service.
.
E(1) Service. Except as provided in subsection (2) of this section, a
subpoena may be served by the party or any other person 18 years of age or
older. The service shall be made by delivering a copy to the witness personally.
The service must be made so as to allow the witness a reasonable time for
preparation arid travel to the place of attendance. Copies of each subpoena
commanding production of books, papers, documents or tangible things and
inspection thereof before trial, not accompanied by command to appear at trial or
hearing or at deposition,whether the SUbpoena is served personally or by mail,
shall be served on each party at least seven days before the subpoena is served
on the person required to produce and permit inspection, unless the court orders.
a shorter period.
E(2) Service on law enforcement agency.
(2)(a) Every law enforcement agency shall designate individual or individuals
upon whom service of SUbpoenamay be made. At least one of the designated
individuals shall be available during normal business hours. In the absence of the
designated individuals, service of subpoena pursuant to paragraph (b) of this
subsection may be made upon the officer in charge of the law enforcement
agency.
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(2)(b) If a peace officer's attendance at trial is required as a result of .
employment as a peace officer, a subpoena may be served on such officer by
delivering a copy personally to the officer or to one of the indlvlduals designated
by the agency which employs the officer not later than 10 days prior to the date
attendance is sought. A subpoena may be served in this manner only if the officer
is currently employed as a peace officer and is present within the state at the time
of service.
(2)(c) When a subpoena has been served as provided in paragraph (b) of
this subsection, the law enforcement agency shall make a good faith effort to give
actual notice to the officer whose attendance is sought of the date, time, and
. location of the court appearance .: If the officer cannot be notified, the law
enforcement agency shall promptly notify the court and a postponement of
continuance may be granted to allow the officer to be personally served.
2(d) As used in this subsection, "law enforcement agency" means the :
Oregon State Police, a county sheriffs department, or a municipal pollee
department. .

r

E(3) Service by mail.
Under the folloWing circumstances, service of a subpoena to a witness by
mail shall be of the same legal force and effect as personal service otherwise
authorized by this section:
E(3)(a) The attorney certifies in connection with or upon the return of service
that the attorney, or the attorney's agent, has had personal or telephone contact
with the witness, and the witness indicated a willingness to appear at trial if .
subpoenaed;
.
E(3)(b) The subpoena was mailed to the witness more than 5 days before
trial by certified mail or some other designation of mail that provides a receipt for
the mail signed by the recipient, and the attorney received a return receipt signed
by the witness prior to trial,
E(4) Service by mail; exception. Service of subpoena by mail may be used
for a subpoena commanding production of books, papers, documents, or tangible
things, not accompanied by a command to appear at trial or hearing or at
deposition.
E(5) Proof of service. Proof of service of a subpoena is made in the same
manner as proof of service of a summons except that the server need certify that
the server is not a party in the action or an attorney for a party in the action.
F. Subpoena for hearing or trial; prisoners. If the witness is confined in a
.
prison or jail in this state, a subpoena may be served on such person, and
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attendance of the witness may be compelled. The court may order temporary
removal and production of the person for the purpose of giving testimony or may
order that the person be allowed to testify by telephone or closed circuit television
or that the testimony of the person be taken by deposition at the place of
confinement. The subpoena and court order shall be served upon the custodian
of the prisoner.
G. Disobedience of subpoena; refusal to be sworn or answer as a
witness. Disobedience to a subpoena or a refusal to be sworn or answer as a
witness may be punished as contempt by a court before whom the action is
pending or by the judge or justice issuing the subpoena.
23. PROCEEDING WHEN PARTIES NOT SUMMONED. If the chlld is before the
court, the court has' the power to proceed with the case without service upon
those entitled to service under Rule 5K, providing thatdiligent efforts have failed
to reveal the identity or the whereabouts of the person except that:

,

A Termination Orders. No order entered pursuant to ORS 419B.500,
419B.502, 419B.504, 419B.506 and 419E;l.508 may be entered unless Rule 5, and
ORS 419B.518, 419B.521 and 419B.524 'are complied with. .
B. Support Orders. No order for support as provided in ORS 419B.400,
419B.402, 419B.404 and 419B.406 may be entered against a person unless that
person is served as provided in Rule 5..
C. Reopening the Case. If it appears to the court that a parent or guardian
required to be served by ORS 419B.265, 419B.268 and 419B.271 was not served
as provided in ORS 419B.274, 419B.277 and 419B.280 or was served on such
short notice that the parent or guardian did not have a reasonable opportunity to
appear at the time fixed, the court shall, upon petition by the parent or guardian,
, reopen the case for full consideration.
24. PROCEDURE IF SUMMONED PARTIES FAIL TO APPEAR
A. Proceeding in Party's Absence. If the child is before the court, and the
parent(s), guardians and any child.over twelve years of age have been
summoned and have failed to appear for any dates, including' but not limited to
trial dates for which they have been summoned, and the petitioner is ready to
proceed, the court may proceed with the case in the person's absence. If the
summoned party seeks a change of the date for which they are summoned, the
party must appear at the time the request to change the date is made, to receive
service of summons for any new date.
B. Appearance Through Counsel. For a jurisdictional or termination of
parental rights trial or related mandatory court appearances, summoned parties
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may not waive appearance or appear through counsel except by express
permission of the court.
25. NEW HEARINGS. If it appears to the court that a person required to be
summoned pursuant to Rule 50f these rules was not served as required by Rule 5
or was served on suchshort notice that the person did not have a reasonable
opportunity to appear at the time fixed, the court shall, upon motion by the person,
reopen the case for full consideration. A motion for a new hearing shall be made not
later than 10 days after entry of the order for which a new hearing is sought.
26. MODIFYING OR SETTING ASIDE ORDERS. Except as provided in this rule, on
motion and.upon such terms as are just, the court may modify or set aslde any
order made by it. Reasons for modifying or setting aside an order may include, but
are not limited to:
A. Clerical mistakes in judgments, orders or other parts of the record and
errors therein arising from oversight or omission may be corrected by the court at
any time on its own motion or on the motion ofany party and after such notice to all
parties who have appeared, if any, as the court orders. During the pendency of an
appeal, an order or judgment may be corrected as provided in section H oHhis rule.

r

B. The court may modify or set aside orders for the folloWing reasons: (a)
excusable neglect; or (b) newly discovered evidence which by due diligence could
not have been discovered in time to present it atthe hearing from which the order
issued.
C. A motion to modify or set aside an order or request a new hearing shall
be accompanied by an affidavit which states with reasonable particularity the facts
and legal basis for the motion.
'
D. A motion to modify or set aside an order shall be made within a
reasonable time except no order pursuant to ORS 4198.527 may be set aside or
modified during the pendency of a proceeding for the adoption of the child, nor after
a petition for adoption has been granted.
E. Except as provided in paragraph F of this rule, notice and a hearing as
provided in ORS 4198.195, 419B.198, 419B.201, 419B.205, 4198.208, 419B.265 to
419B.285, 419B.310 and 419B.317 to 419B.325 shall be granted in any case where
the effect of modifying or setting aside the order will or may be to deprive a parent of
the legal custody of the child, to place the child in an institution or agency or to
transfer the child from one institution or agency to another. However the provisions
of this rule shall not apply to a parent whose rights have been terminated under ORS
419B.500 to 419B.524 or whose child has been permanently committed by order of
the court unless an appeal from such order is pending.
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f. Except as otherwise provided in paragraph G of this rule, notice and a
hearing as provided in paragraph C of this rule are not required where the effect of .
modifying or setting aside the order will be to transfer the child from one foster home
.
to another.
G. When an Indian child is lnvotved, notice must be provided as required
under the Indian Child Welfare Act.'
H. A motion under section A may be filed with and decided by the trial court
during the time an appeal from a judgment is pending before an appellate court.
The moving party shall serve a copy of the motion on the appellate court. The
moving party shall file a copy of the trial court's order in the appellate court within
seven days of the date of the trial court order. Any necessary modification of the
appeal required by the court order shall be pursuant to rule of the appellate court.
27. RELIEF FROM JUDGMENT BY OTHER MEANS. This rule does not limit the
inherent power of a court to modify a judgment within a reasonable time or the
power of a court to set aside an order for fraud upon the court.
28. STAY OF PROCEEDINGS

r

A. Discretionary Stay. On it's own motion or on the motion of a party the court
may stay the effect of any order made by it pending appeal as provided in ORS19.
335,19.340 and 19.350 or other provision of law.
B. Other Stays: This rule does not limit the right of a party to a stay otherwise
provided for by these rules or other statute or rule.
29. ORDER OF ENFORCEMENT; CONTEMPT. The court or judge thereof may
enforce an order or judgment directing a party to perform a specific act by punishing
. ' the party refusing or nf3glecting to comply therewith, as for a contempt as provlded in
ORS 33.015 to 33.155.

*****
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