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~ M Michael Brian

Attorney at Law
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1611 E. Barnett Road' Medford, Oregon 97504.8284

Telephone (541) 772·1334 • Fax (541) 770-5560

October 26, 1999

By Fax to (503) 588-7179

J. Michael Alexander, Chair
Council on Court Procedures
Burt, Swanson, Lathen, Alexander

& McCann, P.C.
Attorneys at Law
388 State Street, Suite 1000
Salem, OR 97301

Re: ORCP 44A (amending to allow recording
and presence of representative)

Dear Mick:

My practice consists of solely representing individuals who have suffered some
type of physical injury as a result of the actions of an individual or corporation. In
most claims, where a lawsuit is filed, the defendant requests a medical exam by a
doctor chosen by the defendant or the defendant's attorney. Sometimes the other
attorney and I can agree on the examining doctor and the ground rules regarding the
examination. Often we cannot reach an agreement and ORCP 44A is used by the
defense attorney to obtain an order of the court directing the injured individual to
submit to a medical exam.

Please note that in the above paragraph I did not use the adjective "independent"
in describing the medical exam. Even though that term is often used to describe the
medical exam, in my opinion the term is inaccurate. Often the medical exam is
adversarial. Even when it is not, disputes can arise about information provided during
the exam, or the injured individual may feel uncomfortable being alone with a doctor
who works for the other side in the lawsuit. Currently, ORCP 44A is silent as to any
procedures to address these issues. Some courts have allowed the exam to be recorded
and/or a representative to be present. hut it is inefficient and expensive fur the courts to
establish procedures on a case-by-case basis. .
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For this reason, I believe that Oregon procedural law would be improved if
ORCP 44A was amended to provide that at the medical exam the individual may be
accompanied by a representative and may record the exam, This change can be
accomplished by adding one or two additional sentences to ORCP 44A, similar to State
of Washington Civil Rule 35(a), Under this procedural rule, an individual who is.
attending a defense medical exam has the right to record the medical exam and have a
representative present. A copy of the rule is attached to this letter.

I am willing to appear personally before the Council on Court Procedures
concerning the changes I am requesting in ORCP 44A.

Very truly yours,

~~
Michae1 Brian

MB/rlo
Ene.
MWIMy 1~ll:un.-nU\""lu~l1d~r J..1I Oct. 2t1





:..".

,.:

e request shall set forth the items to be
ted either by individual item or by category, and

:escribe each item and category with reasonable par
~cularity. The request shall specify a reasonable
time, place and manner of making the inspection and
performing the related acts.

The party upon whom the request is served shall
serve a written response within 30 days after the
service of the request, except that a defendant may
serve a response within 40 days after service of the

. summons and complaint upon that defendant. The
parties may stipulate or the court may allow a shorter
or longer time. The response shall state, with respect
to each item or category, that inspection and related
activities will be permitted as requested, unless the
request is objected to, in which event the reasons for
objections. shall be stated. If objection is made to
part of an item or category, the part shall bespecified
and inspection permitted of the remaining parts. The
party submitting the request may move. for an order
under rule 37(a) with respect to any objection to or
other fallure to respond to the request or any part
thereof, or any fallure to permit inspection as request
ed.

A party who produces documents for inspection
shall produce them as they are kept in the usual
course of business or shall organize and label them to
correspond with the categories in the request,

(e) Persons Not Parties. This rule does not pre
clude an independent action against a person not a
party for production of documents and things and
permission to enter upon land.
[Amended effective July 1, 19'12; September 1, 1985; Sep
tember 1, 1989; September 1, 1997.)

RULE 35. PHYSICAL AND MENTAL
EXAMINATION OF PERSONS

(a) Order for Examination. When the mental or
physical condition (including the blood group) of a
party, or of a person in the custody or under the legal
control of a party, is in controversy, the court in which
the action is pending may order the party to submit to
a physical examination by a physician, or mental
examination by a physician or psychologist or to pro
duce for examination the person in the party's custody
or legal control The order may be made only on
motion for good cause shown and upon notice to the
person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope
of the examination and the person or persons by
whom it is to be made. Thep~ bein~foed
~y have a representative PWPrL the ~~n,
who mav observe the examination but not interf
Wrth or obstruct~ examination, Unless othe~
.2[dered by the Co the party or (hp partY's repre
sentative may make an audiotape .recording of the
~tion, WhiCh shall be made in an unobtrusive
manner.-

(b) Report of Examining Physician or Psycholo
gist.

(1) If requested by the party against whom an
order is made under rule 35(a) or the person exam
ined, the party causing the examination to be made
shall deliver to the requesting party a copy of a
detalled written report of the examining physician or
psychologist setting out the examiner's findings, in
cluding results of all tests made, diagnosis and conclu
sions, together with like reports of all earlier examina
tions of the same condition, regardless of whether the
examining physician or psychologist will be called to
testify at trial. After delivery the party causing the
examination shall be entitled upon request to receive
from the party against whom the order is made a like
report of any examination, previously or' thereafter
made, of the same condition, unless, in the case of a
report of examination of a person not a party, the
party shows that the party is unable to obtain it. The
court on motion may make an order against a party
requiring delivery of a report on such terms as are
just, and if a physician or psychologist falls or refuses
to make a report the court may exclude the examin
er's testimony if offered at the trial.

(2) By requesting and obtaining a report of the
examination so ordered or by taking the deposition of
the examiner, the party examined waives any privilege
he may have in that action or any other involving the
same controversy regarding the testimony of every
other person who has examined or may thereafter
examine him in respect of the same mental or physical
condition.

(3) This subsection applies to examinations made by
agreement of the parties, unless the agreement ex
pressly provides otherwise. This subsection does not
preclude discovery of a report of an examining physi
cian or the taking of a deposition of the physician in
accordance with the provisions of any other rule.

(Amended effective July 1,1972; September 17,1993.J

RULE 36. REQUESTS FOR ADMISSION
(a) Request for Admission. A party may serve

upon any other party a written request for the admis
sion, for purposes of the pending action only, of the
truth of any matters within the scope of rule 26(b) set
forth in the request that relate to statements or
opinions of fact or of the application of law to fact,
including the genuineness of any documents described
in the request. Copies of documents shall be served
with the request unless they have been or are other
wise furnished or made available for inspection and
copying. The request may, without leave of court, be
served upon the plaintiff after the sununons and a
copy of the complaint are served upon the defendant,
or the complaint is filed, whichever shall first occur,
and upon any other party with or after service of the
summons and complaint upon that party. Requests
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MORSE & BRArr
ScaH Ptccs, M..JN PLAa

1111 M..JN Snwrr
POST Orna Box 61566

VANCOl1Vl!l\, WI>!iHJNqroN 98666

loc.u. P»otrt (360) 6994180
WMHING"RlH (BOO) 945-4084

POKlt.Alil) (503) 286-2520
rAalMlu (360) 699-4839

May 26,1999

Mr. J. William Savage
Rieke & Savage, PC
140 SW Yamhill
Portland, OR 97204

Re: Washington Defense Medical Examinations

Dear Mr. Savage:

MIOtAU. W. SMa"
Douc:t.u J. S....TT

c.......O.e....-·
GI~O.CwHt ..
S.va CatV12\! •
P~tA H. Flf~III:l!I.STtlH ....

WlWAM G. HMowo.,.
JOHND~VfD MOMl

lettN E. Moan
J. D.Nwo.
NAl'ICY A. NlW.Olt ..
.01101' O. PMOl·
W'WAM D. RoNSOtf
RoltltT C. Russw.
Bet SKAI'TOtf ..

Do...TKACQA ..
OctoJflt M. WlXllAltD

"-n...... 0...:-..- w........,. ...
•• ~ID"'O_

In response to you inquiry regarding the conduct of defense medical examination in the State of
Washington I can provide a bit of empirical data. I have been practicing in the Vancouver/Clark
County area for 15 years. The primary focus of my practice is plaintiff's personal injury work.
Most of the defense medical. examinations that my clients are asked to attend are conducted in
Portland and its immediate surrounds.

It has been my practice to have a staff member attend defense medical examinations. The staff
member present, taking notes and recording the proceedings on an audiotape. I have not had any
experience in which this' has resulted in any claim of interference with the conduct of the
examination, I do feel that the presence of a representative of the injured party is important.
TIlls had not been my opinion originally. I have noticed, however, that the examinations
conducted over the past two to three years tend to be much less adversarial and result in far fewer
complaints of mistreatment by my clients. Frankly I cannot understand why a doctor would not
consent to having a representative of the person being examined present and recording the
proceeding.

I also note that the availability of a tape recording of the proceeding is very useful in cross-.
examining the doctor. Furthermore, if there is a transcription error in the report, both the doctor
and attorney can go to the tape and quickly and easily clear the problem up. There are no more
swearing contests between the injured party and the doctor.

o:_"""'!'-
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I hope that these comments will be of assistance to you. Please do not hesitate to contact me if I
can be of further assistance.

Very truly yours,

WDRltjs

.:.~
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DECLARATION OF BRADFORD J. FULTON
RE: DEFENSE MEDICAL EXAMINATION PRACTICE

I, BRADFORD J. FULTON, declare as follows:

upon my own personal knowledge.

handling and resolution of personal injury protection medical examinations, as well as defense

Washington State Bar Association since 1988. As a partner in the law firm ofFulton & Tuttle,

my practice emphasizes the litigation of automobile accident claims, and necessarily involves the

I am over eighteen (18) years of age, fully competent and base this declaration

I am a Seattle, Washington personal injury lawyer in good standing with the

1.

2.

5

6

7

8

9

10

11

12 medical examinations pursuant to Civil Rule 35.

13
3. I have served on the Board of Governors for the Washington State Trial Lawyers

14

5

16

Association since 1995, am a frequent CLE speaker on automobile accident claims, and am

presently co-editing the two-volume WSTLA Automobile Accident Litigation Deskbook set for

17 publication in late 1999/early 2000.

18 4. My professional experience is further detailed in the background profile attached.

During the course ofmy practice, I often participate in PIP medical examinations.5.

19 II as Exhibit A hereto.

20

21

22

23

In Washington, PIP TerrninationExams (PTE's), while governed by Washington Administrative

Code provisions (Exhibit B), are not specifically goven;ed by Civil Rule 35(a), which

24 authorizes: (1) the party being examined to have a representative present at the examination, and

25

26

(2) the party's representative to make an audiotape of recording of the examination.

Nevertheless, it is routine practice for lawyers in Washington State to record, via dictaphone, the

27

DECLARATION OF BRADFORD J. FULTON
RE:DEFENSE MEDICAL EXAMS· I

l,AWOFFICESOF

FULTON & TUTTLE
70$Scc0n4 AWl"1K

IOrh Floor.HOle Ol,liklinl
$c:ullc. WUl'lillllml9!!Oo'

(20ti16l2·8113!FAX(206) ~4.ll21)



interview and examination portions of the PIP examinations. Arrangements to record are made

2 II ,"up front" with the insurance carrier/attorney, and the examining physician(s) is(are) well aware

that the examination will be recorded well in advance. Exhibit C contains a redacted letter of

4 the type used by our office to effectuate notice of intent to attend and record such an

examination.

examination attended and recorded by me, without incident.

6. Exhibit D to this declaration contains the first two pages of a recent PIP

presence of the recording device provides the plaintifii'claimant assurance that they will be

In my 11 years ofpractice, I have had few adverse experiences at PIP/defense7.

themselves record the examination to insure an accurate and fair record. In my experience, the

exams caused by the unobtrusive recording of such examinations, especially when advance

notice is given of the intent to record. In fact, many of the examining physicians in Washington

14

5

6

7

8

9

10

II

12

13

5

16

treated "fairly," it deters the examining physician from shaping or changing the facts provided to
,

them, and the involved parties tend to conduct themselves more professionally, knowing that nay

17 unprofessional conduct will be "on the record." Thus, not only does the recording of such

examinations not interfere with the physician's ability to conduct his/her examination, it, if

anything, increases the fairness of the process for all involved.

18

19

20
8. It has also been my experience that recording the examinations in no way

21
interferes with the DMEIPTE process. All that is required is that the attorney inserts a tape into

their dictaphone, hit the "record" button and the examination proceeds.

record it. I would urge Oregon to adopt a similar rule for DME'slPTE's to insure the integrity

which expressly allow the examining party to have a representative attend the examination and

Finally, attached as Exhibit E hereto is a copy of Washington Civil Rule 35(a),9.

22

23

24

25

26

27

DECLARATION OF BRADFORD I. FULTON
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andfairness of these examinations, especiallywhenit is considered that the outcomes of these

2 II examinations often effect the substantive rights of theclaimants.

3 10. Any handwritten changes made to this typeddeclaration were made by me in my. ... - --

4 ownhand, and I have initialed each such changemade.

Washington, and swear that the above and foregomg-iSti'ue andcorrectto the best of my

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

II. I make this declarationunder penalty of perjury of the laws of the State of

~JIf. Fulf6h, of
.;& Tuttle

DECLARATION OF BRADFORD J. FULTON
RE: DEFENSE MEDICAL EXAMS - 3

LAW OFFICESOF

FULTON & TUTTLE
70' SccQftd A"'(nue

10thRoor· HOF8uiJ4inS
$QlIle. Wnhh'&101l 9810'*

f2Of1i AAl·881 )!FAX 12,0lt1624.lJ213
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8

9

10

11

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF --------

12

13

14

16

v.

Plaintiff,

Defendant.

}
)
)
)
)
}
)
)
)

No.

AFFItlAVJ:T OF CRAIG
SCBA'OE:RMl\NN

17 State of Washington)
)

18 County of Clark )

19 I, Craig Schauer.mann, being first duly sworn on oath, depose

20 and say that the following is true:

21 I am an attorney licensed to practice in the State of

22 Washington and have my office in Vancouver .. I have been in

23 practice in Vancouver since 1979. In my practice I specialize in

24 personal injury cases.

2S IIII

26 IIII

Page 1 - AFFIDAVIT OF CRAIG SCHAUERMANN -
Ull._.-......,..

CI'.'.~ nJ;.'J' ~ l"l.. ty\,loI~l<1."l' ac ~••• ,

GLAZER & ASSOCIATES. P.C.• _m......tLaw
4~OQ I<tuaa Way, SUllo 390. Lake Oswe;c. Ore;on i103:5 (503) 53:5--8001

-
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1 Over the past 20 years I have represented thousands of inju-red

1 persons, many of whom have undergone "independent medical

examinations"; Most of these examinations, I would estimate about

4 70%, have been performe-d in Oregon by the same doctors who

5 regularly administer "independent medical examinations" in Oregon

6 cases. I am famIliar-with ma-ny Oregon IME doctors enough to know

7 that as well as e~amining clients in Washington cases, they also

8 examine persons in Oregon cases.

9 Under Washington law, a plaintiff being examined in an IME has

10 the right to have a representative (attorney or other person)

11 present and to make an audio tape recording of the IME. I am

~

12 familiar with many, many IMEs at which, over the years, I have sent

13 a representative along with my client and/or had the IME tape

74 recorded. Many of these cases involved IMEs by Oregon doctors. I

can think of no instance where an Oregon doctor complained that

16 having a representative present with the examinee, or making an

17 audio tape recording, was obtrusive or prevented the doctor from

.18 conducting an examination.

19 I believe that it is important to the protection of an injured

20 person to have the right to have a representative present for an

21 adversarial examination by an insurance-company-paid doctor, and

22 the right make an audio tape recording. In fact, I have seen cases

23 in which I believe a doctor is more honest in examining an injured

24 person, and in stating conclusions afterward, because the IME has

25 been witnessed and/or tape recorded.

26

Page 2
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1 I make this Affidavit of my own pers~nal knowledge.

2

4

5

6

7

8

9

10

11

12

13

14

1"

17

18

19

20

21

n

?3

?4

'S

'6

DATED this ;).1 day of ~ ' 1999.

CraigSchauermann

SUBSClU:BED AND SWOml' to be(Oie me-this ;)7t1-d a y of May, 1999.

.-.... . ..
JANICE M. eOYLA,u

NOTARY PUBUC
STATE OF WASHINQTOI'-;

COMMISSION E:<PIREf.

I MARCH 1~. '1m:,

Page 3
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Court of Appel\1s ot Waslllnglon,
IUvhdtlll 2.

Murch 2R, 1915,

j
t

1
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TRIES of ttl' '0
lngton,., .ldent.

Ho. 111S-11.

A workmen's compensation claim was
dismissed all a motion based on insuffi
ciency of evidence to support a jury ver
dict. Testimony relating to psychiatric dis
ability had been stricken by the Clallam
County Court, G. B. Chamberlin, J., fol
lowing claimant's failure to compty with an
order of the Board of Industrial Insurance
Appeals for a psychiatric examination,

sought by the Department of Labor and
Industries. The claimant appealed. The
Court of Appeals, Armstrong, C. J., held
Ihat the striking of the testimony was not
a proper sanction and that the Department
was not entitled to a psychiatric examina
tion of the claimant without showing good
cause for such examination.

Reversed and remanded.

,1. Workmtn', Compentatlon e:=>1305
, Rule providing: for order for physical
'or menial examination applies in work

rmen's compensation cases as wen as in oth
er civil proceedings. C1{ JS. 35{a): ReWA

!51.52.140.,
\,2, Damago, P206(1)
: Generally, during physical examination
: of plaintiff requested by defendant, plain
i tiff is entitled to have his attorney present,
Iand a like rule applies to mental examine
: lions, but a pl~inliH is not entitled to have
, his wife present at a Ilsychlatric esamlna

lion. CR 31, .15(a); RCWA 5l.S2.HO.

3. Damagoa~206{4}
It is not an abuse of discretion for

trial judge to refuse to order physical ex-
concur.

[4) Lastly, appellants assign error 10

the awarding of damages. This assign
ment of error is not argued in the Ildef.
We do not consider such assignments.
Hardcastle v, Greenwood Savings & Loan
A~S'II, t) Wash.Allil. 884, 516 P.2d 228

(1973).

JlUlglllCnl a f fifllled.

docs not lie with these IllalUtlll~ ito ......

the 1964 judgment modified the legal de
scrilllio!) of tb"t o..... llefshill from Ihe 1;111'

guagc contained ill the deed: "thence
down the center line of 25 Mile Creek to
the Soulh shore of Lake Chelan; thence in
a ullflhwester!y direction aloog the shore
tlf Lake Chelan" to a description "for (I

fed, more or less 10 the IIOO-ft. contour,
all the South Shore of Lake Che1aj~ as of

October 24, 1963: thence Easterly along
said 1l00·ft. contour on the South Shore
of Lake Chelan to Twenty~five Mile
Creek, . "By that judgment, it is
the 1.lon.foot contour line thai controls,
not tue- shoreline of the lake. To extend
Ihat boundary to what is now the I,H~)·
foot contour level would be inequitable.
The area in dispute is the formerly sub
merged property ·of the respondents, onto
which the flood deposited an exceedingly
large amount of soil ant! other materials.
To now award this addition, or any part
thereof, to the appellants, wouldbe to total
ly deprive the respondents of the right 10

their property. While appellants' property
110 tOllgt.r periodically alnus the waters. of
Lake Chelau

t
appellants still maintain all

cascllleul over anti acres,s the properly of
the rcspcudeuts in order to gain access to
rhe waters of tile lake. lllOugh theuse of
this easemcut has become permanent rather
than seasonal, we cannot COl1dlld~'that
such constitutcs all inequitable result under

these circumstances.

MclNTURFF, C. J., and GREEN, J.,

I

[3] Lastly, appellants contend that re
gardless of a finding fixing the boundary
at the former 1,100·foot contour level. the
equities dictate the appellants be placed in
the status of riparian owners. They con
tend Ihat Hudson House, Inc, v, Rozman,
B2 Wash2d 178, 1!l2, 509 P.2d. 992, 99j
(197.l), requires "nu upland owner should
not be cut off from 'access to water which
is often the 1U0st valuable feature of their
property'."

We are unable to conclude that the equi
lies noted ill Hudson House, Inc. v. Roz
man, supra, are applicable. In that case
there developed a large accretion of land
in front of what had previously been
waterfront property ahnlliug' the Pacific

Ocean. The court held that the riparian
property owners J must he a Herded access
to the water, even though such access
would be gained by crossing over an exteu-

This sudden illU) rapid change is tcnn-:'

in law an avulsion, and differs from
accretion in that tht: cue is violent and
visible, while the other is gradual, and
perceptible only after a lapse of lime.

See alsu Hirt v. ElItUS, 37 wash.Zd 'Ill:l.,
22·1 JI.2d 620 (1950). The: testimuny here
clearly reveals the development of an avu]

sionand not an accretion.

1IIllrker: thence continuiun N 12- (W30" E
for6 feet. moreor Ius 'a 'he 1JOO'coJllollr,
on 'he SOllth Shore oj Lake Chelan as oj
October il. 1963: thence Easterly along
said 1100·ft. contour on the South Shore ol
Lake Chelan to Twenty-five Milo Creek."
(Italics oure.}

3. 111 Botlou v. Stete, GH Wash,2t1 751, 753,
4:!1l 1I,~t1 3f1:! ueon, the court stated tllal
the term rillllrIIlU't111 1I1:1\..~1 tll'.!ay iuc•.H~IOnl.lcll
rhe term UUllrnl. i. c.• cue whose laml abuts
111101\ a lnke, III nt'l:t!lltnlJl)' d,~..'Cribed 1111 11
riparian 0"'1Ier aa i:-t one wIu)lle Illnd flll\IIS

llliOn 8 ri'o'u. We IUl\'e USCtl the term
"rillarian" lUi 8llIJlicabie also to one whOSe
land abuts upon an ocean.

We find no merit 10 the contention of
appellants that the boundary consisted of
the ephemeral shoreline of Lake Chelan.

H that were so, the boundary would be the
shoreline wherever the water's edge should
lie and it would have been inconsistent and
unnecessary for the court to grant an ease
ment over and across the defendants' prop
erty at those times when that property was
nut submerged. We find the 19M judg
ment is unambiguous and does not warrant
modification.

E,\\'.M., CbehlU Coulll)', Wal;\lingtoll AmI
snit! lloullllury i... more 1'llrtit:ulllrly ue
scribed as Icllows:
"Commeneiu~ lit a Hrllss Cup Monument.
on the West Line of fIlliJ See. 19 aud the
South Side of Lake Chelan, established IlS

tlie \\'itlles.ll Comer for the orilriutll Mean
der CorDU on aaid West Ltue of sec. 19;
tbeaca S 69- 35'00" r~ for 1011.9 feel;
theue\:! S 41" oo3U" B for :HU,O feet to a
o/i" lrOIl Ilo;l nud the 1'UIIJ.: l'OIN'l' 01<'
Ul<.:Gl~NlNU for thill IleJll'ri(ltioll; thence
:i 1U" 35'00" J.~ fllr ')5,5 feet to I/, 2" IrOll
lJillC ~~Cnt!C Post; Iheul.'c N 5" 18'00" B,
ulon, a felice, (or 41.0 feet to .. *" hou
l'ipo; tlituce N 40- 20'30" E (ur ItO feet
to • *" Iron Pipe; thence N 12- ot'30" E
for 80,3 fttt to 11 %... Iron Rod boundary

d appellants' property. As evidenced

~ description set Iorth in note 2, we
rind that the court established a fixed
boundary at the 1,lOO.fool contour line and
not an ephemeral boundary to he evidenced

by the varying high-water level of Lake
Chelan. III addition, the court provided
that respondents' properly, during those
periods in which it was not submerged,

was SUbject to an appurtenant casement by

which tile appellants could gain access to
the water.

[2] Appellants uext contend that the
newly deposited soil was the result of an
accretion and not au avulsion. We disa
rrcc. The testimony clearly indicates the
entire area developed within a period of 3
to 20 days, the result of a highly visible
and turbulent flooding of Twenty-five Mile
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aUlt lIliOn IIIllin,l tu tlie IlcrllOU to be cxumlued
111111 to nil tlllrtilltO 'Iud allan lIlledly tllll tillie,
I,lnce. IlIlUll~~r, l:uuJitiOlllf, nnd SCGIW\ o{ the
elUlllliuatioli IInti the Ilerson or tllln;tJUll !.IY
wbolll it 1& til be 11I11,11'1." "

,. HOW" 51.nZ.l·l() 11T1)"idc~ in tunt ~ "r~ltullllt

liS ollluwlac 1"'I\·i,le.d iu thl¥ chlltller, tho
I.ractk--e In d~i1 1~(\t1C1:1 8ho.I1 _tlilly to Illillella
Ilr~cribed iu tbill chulltor,"

Uu hlarcn" l:.tll, 'I'v v

to dismiss the appt h. _ alterJl... ~~e

to strike tcstimony .....ting to psychiatric

disability presented by the claimant. J\t a
hearing held 01\ Allril IS. 1971, orat argu
ment was had 011 the motion and Tietjen's
affidavit, stating the reasons for his refus
al to be examined by Dr. Freidingcr with
oul his wife present, was received. On
April 16, 1971, the examiner ordered tbat
.aU claimant's h:!olimony relating to psychi
atric disahility be stricken. On May 16
and June 29, 1971, both parties presented
lay testimony. Claimant petitioned for
board review. 011 May 25, 1972, the board
upheld the decision ol tile hearing examin
er. Tietjen appealed to the Superior Court
for Clallam County and upon the depart
meat's. motion, judgment was entered af

firming the board's holding and dismissing

the appeal for failure to state a prima fa
cie case for recovery.

II] Civil Rule. 35(a} 1 applies in work
men's comllensalioll cases,'I as well as other
civil proceedings, and therefore the board
had the authority to enforce a valid order
for psychiatric examination. Claimant
contends that he did not refuse to obey the
CR 35 examination order i1y conditioning it

UPOll his wife's presence,

(2] Even tbough claimant desired the
presence nf a wlmess, he was not entitled
to have his wife present during the psychi
atric examination requested by the depart
ment. The presence of a family member
wllllhl inhibit the anuoephcre or free ex
pression necessary to a psychiatric exami
uaticu and would' not serve the important
function thai all nuoruey would. A plain
tiff 01' claimant is, however, entitled to

have his" auoruey present at such all ex

nminatiou.

I. en 3Mu) llTuvl,lelI: "When the nlllllhil ur
vhYllieal MntlHioll (iuc!udillg lhe blood b"rulIII)
of It Illlrt)', nr III 11 IlcrllOU ill the CUl;lt(llly IIr
unite.. the kgal t~lIItrol ot ll. tuaty, b In 1:1.111
trove ray, tlU\ t~"ld ill whieh tho Aelion hI
Ilendin~ mllY onler th~ Ilarty to Jlubmll to 11
tlhYlIlcator I\ltmtlltilluiniuo.tiou by /I. Ilhysldlln
Of' to jlrotluce for oXlllUiulllion Ihe IIer::tUn in
hi. cU8tQ.lly or 1(".'111 l:outrol. 'rile order mil)'
be Il>aJe only 011 motiull fur (OOU cauae shuwlI

SH 1'_11$_10'1.

At the original hearing before the exam
iner on October 23, 1970, Tietjen tesritled.
At ;1 ccutlnued hearing on November 4,
1970, he presented the testimony of a gen
eral practitioner, Or. Brown, and Dr. Jar
vis, a psychiatrist. and re-sted ·his case. At

the conclusion of the November 4 heariug,
the matter was continued to a date to be
set by agreement of the parties for presen
tation of the department's medical testimo

ny of Drs. Gray and Fisk. Prior to xnch
scheduling, all January 20. 1971, the de
paruncnt moved for a CR 35_ examination
by Dr. Preidluger, a psychiatrist, stating
that Dr. Fisk was unavailable to testify.
The claimant objected, contending that the
department did not show good cause for an
examination at a point after he had rested
his case. The motion was granted:" Claim
ant uhjected further, basing his Objections
Oil, in addition to the above, "the past ex
pe-ieuce" h.e had had with Or. Freidiugcr,
An amended motion was made, followed by
a Fchruary·t"9, 1971order re[luiring Ttetjeu
to undergo a l'."oychiatric cxaminati~n hy
Dr. Freidinger on March S, 1971. lie ap
peared for the examination, but relusetl to
he examined un1c5S his wife was allowed to
he present. As the board order stated.
"Apparently Dr. Freidinger took the pcsi
tion that from a professioea! puint of

view, it was impossible for him to conduct
a satisfactory examination in the presence

of a third party."

ination, hilt a her a discussion off the rec
ord the department requested that the mo
tiou be kCllt ill suspense. At that time the
department was obviously .aware of some
problems ill obtaining the testimony of Dr.
Fisk, their l,syehiiltric witness who lind ex
amined d;limant at a time dose to lhe final

dosing of his dai.lIl.

Slade Gerton, Atty. Gcu, Edwin J. II'
Cullough, Jr., ;\1111 David W. Rchinsou, !'.
Attys. Gen.• Seattle, for respondent.

ARMSTRONG, Chief Judge.

Wilmer M. Tictjen appeals from a judg
mcnt granting tbe motion of thc I)cjlart·
meut nf l.ahor and Industries to dismiss
his claim all the hasis of inslIffidclicy uf
the l'vil!ence to support a jury verdict.
Claimant Tietjen's testimony relatinK to
psychiatric disability was srnckeu follow
ing his failure to comply with au order of

the Hoard of Industrial Insurance Appeals
requiring a CR 35 psychiatric examination,

at the department's request.

Tietjen contends that refusal to be ex
amined without his wife's presence was not

a violation of the order, that it was error

10 order such an examination two and

one-half months a her he rested his case,
and Ihat the striking of the testimony was
an improper sanction under CR 37 for
daim,U1t's alleged failure to comply with

discovery rule eR 35.

We hold Ihat the judgment must lie re
versed because the department did not
delllOnstrate dili~ence in seeking additional
psychiatric testimony and the striking of
clililll:U1t'S teStimollY was all imtlrOllcr sanc
tion in this case.

Tietjen snHerell nn industrial injury to
his hack ou November 19, 1962. After ad
miuistrufive procedures he rcn~ivell lime
loss payments for temporary total disability
between 196..\ ;uI(1 1967. His claim was fi

nally closed on May II, 1970 with an

award of 25 percent of the maximum
amount allowable for unspecified perma

nent disabili~i'.

III his notice or appeal to the board on
the fiflal dosing order, Tietjen alleged that

the injury had affected both his physiCal
and mental condition_

A con ference with the hearing ex.amiller
was held on August 27, 1970_ At this con~

lereuce hearing dates for the claimant's
!lilt not the department's testimony were
scheduled. Also at this conference, Ihe de
partmCll.t moved for a Cl{ 35 mental exam-

Eugene Arron of Walthew, Warner,
Kec:fe, Arroo, Cosldln & Tholilpson, Seal

tie. for appellant.

4. Oamagu ~206(4)

Pftillfldy til onleriuK phy!>icill or psy
chiatric examination just before or durill~

Irial dCtH:'lItls uu effect of resultant dday
ill proceedings and whether defendant has
shown )::oud cause for requesting examina

tion at such time. en 35, 35(a); ReWA
S1.52.140,

5. Workmen', Compenutlon ~t308

In view of dear lack of diligence on
part of Departrncut of Labor and Indus
tries in seeking examination of claimant, it
W;)S an abuse of discretion to order a psy

chiatric examination of the claimant after
tht' claimant hall rested his case. CR .15,
35(a).

t1iuu of ,liaintiH after trial has be
gUH. and like rule: applies 10 psychiatric ex

aminatlon, en .\5, .1S(a); ReWA 51.52.
140.

8. Workmen', Compensation ~1309

Department of Labor and Industries
was nnt eutirledto peychiatric exalllinalioll
or workmen's compensation claimant with
out showinl{ Kood C;lnse for such examina.

tion. CR 35, 35(.).

6. Ol,coyery e=70, 77, t07, 129

Rule IIrovidin~ for sanctions for fail
ure: 10 make discovery was designed to al
low trial courts til use as many and varied
sanctions as justice requires, and to bal

nnce rights of parties so that refusing. par
ty does not benefit. CR 37, 37{b).

7. Workmon's Comp0rluUorl ~1314

Using most drastic sanction available,
1. e., strikini: of psychiatric It::>lilllony, for
failure of workmen's compensation claim
ant to appear lor psychiatric exmniuaricn

as ordered was dear violation of cardinal
Vrillt:iplc that n:mt:dial ;uu..! lJeudicial pur
(loses of Workmen's Compensation Act

should be liberally construed in favor of

the injured workman. eR 3S, 35(a), 37,
37(10).
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4. en 31 (ti) 1Irovide~:

"(I) SrHOi."lio...t hu f:flurt ill J)jJt,'jct WAerc
IJcllU$itioli j.t Tal·cII. H II dl:fl0/lellt 'ails 10
Ill! ..worn ot 10 nus wcr 0 Jjlll,:;IiU/l after being
,lin:l·te,1 10 i10 M) by the NlUrl ill tbr. counly
in \\'I.l,·h ll,e' ,tCI'<lsili"lI ill Iwilll:" taken. lite
fnlllln: /1111,' IH~ l·olOl,i,le reli II ':fllllclUpt Ilf Ihnl

...."'rl.
"{:!~ ,1.;"/lO'Iillll# "1/ t;/Jul"l in Which .ieliilu

il " ..",Ii,,!/. If A tHirty or 1111 (If(io',~r:''ircl'tor,

or UIIIlllll:ilig ul:l!ut of II liluty or II I'en'-lill
,1t:..iJ:lllltr.,1 miller Hule 30(l,)(li) ne :Htu) tu
leslify on l",hllU uf A IUUt}' luib 10 Iltll~Y jill

uplcr tll 1'J"ovitlc Ilr Ilcrmit ,!isrovl'ry. hll'll"l·
Ilig Ilil ortler IUIII": Ulider subdivision (II) of
this rille or Itulll :m. the court ill wMl'h IIIIl

!lcllOn i:i Ilendiul!: lllU)' llIllke such onlers ill

re):u.nl 10 Ihe 'nilulI! Illl /l.re just. lIull omolllC

villers the following:
"(A) All order t!tnt 1110 lIUltlera fl:;:lwling

..... Ilidl Ihe order WIle Iluull! or ally oth~r t1eaig·
llule,1 fa",t", lillall be luke" to be e~tl\t.lilill('<t

("r the purposell o( Iht' ndioll ill fil-',..onlllllC'e
wilh the dnilll of the Illlrly uLtll.iuiul( Ihe
unler i

"(II) All order rcfu~hlb In Illluw Ihll dill'

olli~lit:ut IlIltt)" 10 I>IItl11ort or Olllll.ll:\llllesi'lUlted
duim:! or tlefenllell. or prolilloitilll: Lilli from
illlfOlludlll: designoted nlll.tlr.u in evidence:
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question, the general rille is that dur
a physical examination of the plain

uti requested by the defendant, the plain

till is entitletl to have his attorney present.
Sharff v. Superior Court, 4.j Cal.2d SOH.

2R2 P.2d 896"(1955); Steele v. True Tem
per Corp" 16 Ohio Op.2d 196, 174 N.E.2d
29R (1961); (04 A.L.R ..1d 497 (1959). In

Sharif. the court stated, -14 Cal.zd at 510,
282 P.2d at 897:

The doctor should, of course, he free to
ask such questions as may be n,cccssary
10 enable him to formulate an intelligent
opinion regarding the nature: and extent
of the plaintiff's injuries, hut he should

not be allowed to make inquiries into

matters not reasonably related to the le
gitimale scope of the examination. [Ci
rations omitted.] Whenever a doctor se

lected by the defendant conducts a physi

cal examination of the plaintiff, there is

a possibility that improper questions may

be asked, and a lay person should not be

expected to evaluate the propriety of ev

ery question at his peril.

We see no reason why a different rule
should he applied where a psychiatric ex

amination is ordered. A CR .15 medical
and mental e~ilmialltiQn is a legal proceed
ing, at which the plaintiff is entitled to

representation. A physician-patient reta
tionship establishing privilege docs 1I0t ex

ist where the plaintiff ill a persona! injury
action is examined by a physician at the
request of the defendant. Strafford v,

Northern Pee. R.R.• 9S Wash, 450, 164 P.
71 (J917). There may lIe cluestiolls which

the plaiutiH may refuse to answer, espe.

dally those possibly prohihited uy the Fifth

Ame:l1dlll~nt protcction against self

incrimination.:! An aHomey insurc::! that

the procedure, tests ami results are report-

3. Tilt" lIeed of Ilrufecliuu lll:"ulmd t;l'!(.III£'rlmi
lIotion WAll IUll,le Ul1llllrl'1l1 III Ihl' notil'e of
ltule 31} ser\'t11 UIXill ,·j,dlllllUI'lI allonll!}·~.

'J'he sllcdfic llrorilliuu jOllited: "Dr, Arthur
\\'. l~rd,lill,er lUll. 111:"·,,,1 to elOlulllue Mr.
Tietjen on Weihl~lllI)', l"ebruuy 10. ]{I11, Ilt
Ili$ office at 18:!3 ~lirillg Screet. Seattlc,

docs not become lhe taking III dcposi,inr

as to the facts in issue. Any UIllIeC{
interference caused by an attorney c......d

be alleviated by specific court order. State

ex rei. Staton v. Common PICllS Court, 4

Ohio App.2d 10, 211 N.E.2d 6.1 (1964),
rev'd on other gnts, 5 Ohio St.Zd 17, 213

N.E.2d 161 (1965) (plainliff entitled to his
attorney's presence at psychintr ic examiua

tlou requested by defendant); Nomina v.
E~gelllall, 26 Ohio 01l.2d IU, 188 N.E.2d
·HO (1962) (same): See I M. nent Mod

ern Trials § 85 at 567 {l954}.

[3,_4] Tietjen also contends that it was

error to order a CH 35 examination after

. he rested his case. Gencrally, ill Washing

ton ,IS well as in a majority of other juris
dictions, it is not an abuse of discretion for

the trial judge to refuse to order a physi

cal examination of the plaintiff after trial

has bel{llu. Finn v, Bremerton, liB Wash.

381, 203 P. 97i (922); MyrherK v, Balti

more & Seattle Minillg & Reduction Co.,
25 Wash. 364,65 P. 539 (1901); 9 A,L.B.

2d 11-16, 1150 (1966). There is no reason

for a different rule for a psychiatric ex
aminaticn. The question before us is

whether it was all ahuse uf discretion 10
urda all exam ina lion after the claimant

resled his case. The I'ropriely of ordering

a CR .15 t~x'lIuin<ltiOll just before or during
trial depends upon the effect of a rcsuhaur

tlda)' in, tlw pHwcctliligS am! whether the
defendant has shown ~fllJd cause for rc
(Illcstiu/-: the examination at that time.

lS) While ill WllrJ,;llll'Il'S compcnsation

ca:'t:s, testimony is often prescnted over a

several month period, an unusually long

del;ly occurred before the deparlillellt de.

lermined that .~ll additional psychiatrist's

e~,llllillation was required, Most imJlor

lantly, the department showed no good

\\'""l1ll1l>too. 'I'he purl'0!>11 of thit! ,~)l:nolillll'

lion 11:1 for A Ilsychiatric cVlIlnotlon. niH.!

vill inqui/'e iuto all aSlll:ch I>} Air. ·1'ir.ljclI'~

life. Mr. Tietjen is 10 lIlakl: hill Ilresellce
kllown Iihortly beforQ or 'at 11 A.M... ·' (ltal·
k~ (JUnt.)

1..-0.""" ....... ¥ ••_.-~.

is apparent. The May 28, 1970 notice of

appeal put the department on notice: that

claimant's psychiatric condition was put

into issue. Two mouths before Tietjen be

gan his case and fiv~ months before it re
quested the CR 15 examination, the depart

ment was cognizant of pctemiet problems

in obtaining the teslimony of Dr. Fisk.
At the August 27, 1970 conference. after
making the reqeest for the examination,

the attorney for the departmcnt staled, "I
would like 10 keep this request in suspense

for the next week and we will check 011

whether we are going to need it." In an
affidavit attached to the motion for the

CR 35 examination, the attorney for the

department stated that when he attempted

to schedule Dr. Fisk's testimony, he. (lis
covered that the doctor had moved to

South Dakota. Attempts to contact him

were unsuccessful for three weeks, and

when finally reached, Dr. Fisk replied

that he did not have his record of the ex

amination of the claimant and that he

lhy that this affidav' -'If' ,) dates .cr
these contacts. 1f .:t, lli,"y were made

sCIOn after the notice of appeal, the cxemi
nation was requested only after substantial
ddllY. If, on the other hand, they were
made just slll,seque-nt to the filinl: of the

suctinn, a substantial <lday was had before
. the department made any ·effort to coeract
its witness. Moreover. no effort was made

to ohlain the deposition of Dr, Fisk or to
subpoena him, That Dr. Fisk would not
agree to te~i1ify is substantially different

than saying that be would 1I0t testify if or
dered to <.10 so. 10 light of these circum
stances there was a clear lack of diligence

and it was an abuse of discretion to order

the CR 35 examination after the claimant

had rested his case.

[6,7} We turn finally to the question

whether striking Tietjen's psychiatric testi

mony was a proper sanction. CR 37(b) "
provides for a variety of sanctions for

failure 10 make discovery, including Iailare
to participate in n CR 3S examination. CR

"fe) All order etrikilli out lltcadlni::s or
tlar lli thereof, or litnyillt:' Iurther proceedlogtl
Ulltil the onter Is olle)'e,I, or ditllllning (be
nctioll or IlrOCce,lIngll or lilly (Hlrt (hereof.
ur- rende-rilll; A judgmcnt Lty dllfaull tll;Alnllf

Ih~ IlilOOhe,1iellt llarty:
"HI) In lieu of puy of Ihil (orelloilll Ordl'rll

nt in 1I.llliliilll therelo, nu urder trelltin( n:l

to l~uII ...ml'l of t~url u.c tlllllinJ to ilLtfl)' .ny
jJrdl~nt escetu lUI nrder til sulmlil to Ilhy"ieul
or UlI1/lltll Clullllilla!iOIl;

.. (Po) Where 1\ IlArly 1111$ fnit'lit t\l L'Olllt1ly
wllh nil tinier under Hule 35{n) requirlll(

!lim 10 Ilrolhll.~ Ililother for unlllinulioll t1uch
ortlerll liS IIrc litited ill Illlragliwha (A), tUI,
alld (O) of thili lIuWivillion, unteflS the tlnrt)'
tailing to 1,,"lIIllly bllowa that he ie ull/l.Me to
Ilroduce lIudl IleOlOn for examinallon.

"In lieu of Illl)· of till) fore~ollig ordeN or

ill 1l1ltlitiou Ibp.relo, the court Sllllll reltulre
the lluty CullinI': to obey IlJt order or tllll

llllorney advising him or tooth 10 tIll)' tltu
rClll;Quahle extlellllllll" indudill' altorll.t'v'$ '~M,

: cllulicd loy Ihe fIliinre, lJulC-llll the rourt findll
! tlllIt the 'allure Willi tluhtilAutialb jUlJtUieJ or

I Ihut other circUlll~lon(:UI tJlRkQ an award lit
i CXtlClilles. unjust."

I
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The Honorable Janice Wilson
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1021 S.W. Fourth Avenue
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RE: Washington [ME's
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;::;::;.:

'<..- .

Dear Judge Wilson:

One Oregon Association of Defense Counsel circulated an e-mail regarding conduct of
independent medical examinations in Washington.

I have been practicing for 25 years and most of my practice is defense work. I practice in Eastern
Washington and North Idaho and probably have 20-30 IME's per year conducted.

In my experience, having a witness attend the IME, audio recording the IME or even video
recording the IME is generally not justified, I have not kept any statistics on my practice, but I
would estimate that less than 25% of the IME's that I request involve a witness, audio recording
or video recording, It is generally an inexperienced lawyer who somehow has the perception that
the IME is biased, slanted and inappropriate. Recently I had an experience with an attorney
insisting that the IME be video taped, and I did review the video tape of the IME. The result of
the video taping was that the examination took significantly longer than usual. I think a potential
problem exists in audio taping or video taping the IME and then subsequently allowing the tape
to be played to the trier of fact in that it becomes duplicative in terms of testimony.

I have had some concerns of audio and visual taping IME's in that many physicians are not
willing to have the matter audio taped or video taped. In a particular case, audio means recorded
the IME and the plaintiff kept crying out when the physician was applying feather touch to the
effected area and the impression that one may have reached was that the doctor was hurting the
patient.



In terms of video taping IME's, I think a very definite risk exists and that it is an intrusive
process when an individual is garbed in a hospital gown and truly does not present all that well.

I am not certain what experience the Oregon courts have had with how the IME's are conducted,
but in my opinion and experience, if a plaintiff does want to have someone along then a third
party independent witness that observes the process is probably the best safe guard - assuming
a safe guard is necessary. Recording, whether audio or video, is an effort to create achilling
atmosphere around doctors that would be willing to perform IME's. I have a very strong sense
that some plaintiffs attorneys have sought to freeze out physicians from performing IME's.

~L
EVERETT B. COULTER, JR.

EBC:jh
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Hon. Janice R. Wilson
Circuit Court Judge
Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, OR 97204

December 21,1999

f~_~ ". \,1- l~.';' C~.~ ..~\;;~

DEC 2_ 'i;S9

JunGS JANiCE VnL·S:iH

Re: Potential Change in Motion Panel Position on Independent Medical Exam

Dear Judge Wilson:

I understand from Judge Jones that the Motions Panel is considering a change to
its position that a party subjected to an IME is not allowed to tape the IME or have a third party
present. I have surveyed a number of Oregon Association of Defense Counsel members,
including several who practice in Washington. I have also talked with a number of defense
attorneys who practice in the state of Washington, which allows for taping and the presence of a
third party.

The Oregon Association of Defense Counsel believes strongly that a change in the
rule would interfere with the independent medical exam process, raise the cost oflitigation and
involve the court more frequently in discovery battles. First, we believe it will have a chilling
effect on physicians willing to do independent medical exams. As you know aggressive
litigation strategies have already caused some medical practitioners in Oregon to severely limit
the number of independent medical exams they perform or stop performing this service
altogether. We believe that allowing tape recording of such exams and in particular allowing a
third party to attend would exacerbate this problem significantly.

Second, this will clearly increase the cost of litigation, as the party having the
IME will either bring their counselor another medical practitioner to the IME. This will add
costs to every case.

Most importantly, we foresee any change in the rule as creating the opportunity
for a myriad of discovery battles surrounding the extent and nature of third party participation in
IMEs. This would unnecessarily take up the court's time to resolve these battles.

As to the Washington experience, the practice has evolved of involving the court
in actual selection of the medical examiner. Representatives frequently interfere with the process
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BullivantlHouser IBailey

even though the rule prohibits such interference. They will object to certain questions, answer
questions instead of allowing the examinee to answer, provide information focused on the legal
process rather than the medical issues, and become argumentative with the medical practitioner.
These issues are particularly important with psychiatric medical exams. The conditions must be
ideal for such exams and the presence of a third party is a significant interference in this type of
exam.

Other Washington lawyers report that there has not been any particular utility to
result from the presence of a representative other than to attempt to interfere with the process
during the IME.

In Washington there are a number of disputes, resetting ofIMEs and delays
involving what constitutes a proper representative. Parties have attempted to bring a variety of
experts into the IME, including nurse practitioners, chiropractors, their treating physician,
paralegals or their counsel. Recently one of my partners in our Washington office had Judge
Ladley rule that it was improper to bring an expert to an IME.

If you would like some more specific examples of how the rule has been
implemented in Washington and some of the problems that have been created, we would be
happy to provide you with thosedetails, 'We thank you very much for soliciting our input on this
important matter. We would request that the Motion Panel consider having an open forum or
roundtable discussion with a group of plaintiffs' and defense lawyers on this issue before a
decision is made, if a change is under consideration. Thank you very much for your review of
these matters.

Sincerely,

lJ1aa;;,v

CAM:ejl
cc: OADC Board
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The Honorable Robert P. Jones
1021 SW4th
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Dear Judge Jones,

December I7, 1999
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RICHARDG. I(INCAOE, M.D.
Pr".IOMt

DAVID J. UNOQUIST, M.D.
ProsJoflflt·Eloct

J, THOMAS HOGGARD. M.D.
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BYRON T. SAGUNSI<Y, M.D.
Vic. Pro.~nt

MARTIN D. SKINNER, M.O,
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COUN R. CAVE. M,D.
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ROBERT L OERNEDOE, CAE
E,uH:uf/'oie D/roetor

JAMES A, KRONENBERG. CAE
~s.oclat" EJl(tCutive Dlr&ctor

Per our recent phone conversation here is the letter from OMA's outside counsel
on the subject ofIME recordation.

Happy holidays!

Sincerely,

'~--",,-.... -
Paul R. Frisch

~~~!,
ROBERT PAUL JONES

CIRCUIT COURT JUDGE
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Mr. Paul Frisch
Oregon Medical Association
5210 SW Corbett Ave.
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COONEY & CREW, P.C.
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TELEPHONE: (503) 224·7600 (1930·1999)

December 14, 1999

Re: Recording and Attorney's Presence at IME's

Dear Paul:

I enclose herewith a copy of the case of Pemberton v. Bennett in which the Oregon
Supreme Court ruled that whether plaintiff was entitled to have her attorney present at an IME
was left to the sound discretion of the trial court, The state of the existing law in Oregon is that if
the plaintiff can convince the trial court that there is a legitimate need for a lawyer to be present,
that can be acwmpltslled'with the proper showing to the trial court. If the plaintiffs lawyer is
going to be allowed to be present, shouldn't the defendant's lawyer also be allowed to be
present? If this is a female patient being examined, is this going to result in a lot of
embarrassment to all parties concerned, and is it going to interfere with an effective evaluation by
the physician?

I am less concerned about tape recording the IME as I am about the lawyer being present.
I assume it would be the plaintiffs responsibility to do the recording.

I think some physicians will be unwilling to conduct IME' s if lawyers are present. The
existing rule has worked reasonably well throughout the years and I think it should be left as it is,
with it remaining in the sound discretion of the trial court whether an attorney may be present or
if it is to be recorded. I attach the State of Washington rule. Mick Hoffman, who does most of his
practice in Washington, says it works okay.

The other issue that was raised was the matter of plaintiffs' lawyers subpoenaing
physicians as fact witnesses and not following the guidelines of the OMA and the Oregon State
Bar for payment of time loss. Unfortunately, these are only guidelines and always have been, and
there is no way to enforce them. However, the plaintiffs lawyer takes the risk that he will get an

F·"WP7'TIj\OMA\FRISCH 12.14
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Mr. Paul Frisch
December 15, 1999
Page 2

angry. hostile witness who may not be cooperate. Part of the problem, from the plaintiffs
lawyer's standpoint is that the costs or the fees being charged by physicians nowadays are
sometimes quite high and the case just doesn't justify spending that type of money.

If you wish to pass this on to Judge Jones, feel free to do so.

Sincerely,

'...J
('fe-I!\
-. ..

Thomas E. Cooney

TEC/alw
Enclosures

F:\WP7\TTJ\QMA\fRISCHI2.14
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Damages-c-Medlcal examination out of presence of attorney

2. Order in personal injury action calling for examination of
plaintiff out of the presence of the plaintiff's attorney by a doctor
selected by the defendants was not an abuse of discretion.

J)amages-MeIUcal examination-Presence of counsel
1. Determination in personal injury action of whether counsel

n.ay insist upon being present at a medical examination of his
client by a physician other than the treating physician lIes within
drscretton of trial court.

See right of party to have his attorney or physician present
during his physical examination at instance of opposing party.

17 Am Jur, Discovery and Inspection (reved § 45).
64 ALR2d 497.
CJS, Damages § 174.

285

Argued April 4, affirmed May 15, 1963

PEMBERTON V. BIlNNE'lT

PEMBERTON v. BENNETT ET AL
381 P. 2d 705

May'63]

Personal injury action. From a judgment of the Circuit Court,
Multnomah County, Virgil Langtry, J., the plaintiff appealed.
The Supreme Court. Denecke, J .• held that order calling for ex
amination of the plaintiff out of the presence of the plaintiff's
attorney by a doctor selected by the defendants was not an abuse
of discretion.

Affirmed.

Damages-Proo(-Injuries-Result of prior accident
3. Proof in personal injury action that plaintiff's Injuries were

not caused by defendants' fault and were the result of a prior
accident was properly adduced, under pleading denying that de
fendants' conduct had caused plaintiff's injuries. to establish
that injuries were the result of a prior injury, and admission of
such proof was not objectionable on theory that its admission,
in absence of a mitigation pleading. represented an unpermitted
effort to establish mitigation of damages.

Damages--Instruction-Ag-gravation of a prior Injury
4. Trial court properly instructed jury In personal Injury

action concerning the law against recovery for an aggravation of
a prior injury even though aggravation of a pre-existing injury
had not been pleaded in view of fact that defendants had urged
that the injuries for which damages were sought were caused by
a prior accident and in view of medical testimony indicating a
relationship between present physical condition and prior acci
dent.

[234 Or.
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Appeal from Circuit Court, Multnomah County.

VIRGil, LANGTRY, Judge.

Martin Schedler, Portland, argued the cause for
appellant. On the briefs were Schedler &Moore, Port
land.

Thomas E. Cooney, Portland, argued the cause for
respondents. With him on the brief were Maguire,
Shields, Morrison, Bailey & Kester, Portland.

Before McAlLISTER, Chief .Iustiee, and PlmRY,
O'CONNEI.oL, DENEcKE and Lusx, Justices.

AFFIRMED.

DENECKE, J.
The defendants admitted liability and plaintiff re

covered a verdict in a personal injury action in the
sum of $1,731.55. Plaintiff alleges that she suffered
serious injuries and in her complaint she prayed for
$45,000 general damages and $1,231.55 special dam
ages. Plaintiff has appealed from the verdict.

Plaintiff assigns as error the trial court's granting
of defendants' motion to require plaintiff to be physi
cally examined by a physician selected by the defend
ants out of the presence of plaintiff's attorney. De
fendants' motion was accompanied by an affidavit. It
recited that it had been arranged for plaintiff to be
examined by a physician; that the plaintiff arrived
with her attorney who refused to permit the plaintiff
to be examined unless he was present; and that the
physician refused to make the examination under these
conditions. There is nothing to indicate in what way
plaintiff believed her physical examination out of the
presence of her attorney would be or was prejudicial

Cite as 234 Or. 285

to her. The defendants did not offer any testimony
at the trial and the physician who examined the plain
tiff did not testify.

Other jurisdictions have varied in their solution
to this problem; partially depending upon statutes of
the jurisdiction and the particular circumstances at
tendant upon the examination. See Annotation, "Right
of party to have his attorney or physician present dur
ing his physical examination at instance of opposing
party," 64 ALR2d 497 (1959).

'I'his court in Carnine v. Tibbetts, 158 Or 21, 74
P2d 974, hold that the requirement of a physical ex
amination by a physician selected by the opposing
party is largely within the discretion of the trial court.
In that case, however, it was held that the trial court
abused its discretion by refusing to order a physical
examination. The court there stated, at p 34:

"The order requiring the litigant to submit to
a physical examination should contain provision
for reasonable safeguard against offending or in
juring the party to be examined. If the plaintiff
has any objection to being examined by the doctor
suggested by the defendant, the court should desig
nate some physician of competent skill, indifferent
between the parties: • • •

"Other matters which may arise relating to the
examination should be provided for in the order
appointing the physician. • • ."

The right of counsel to be present was not discussed.

1. We hold that whether or not counsel can insist
on 'being present at a medical examination of his client
by a physician other than the treating physician, is
a matter largely within the discretion of the trial court.

The most compelling ground for conditioning the
right to a physical examination upon the right of conn-
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<D Principles of Medical Ethics, American Medical Association,
§ 6: "A physician should not dispose of his services under terms
or conditions which tend to interfere with or impair the free and
complete exercise of his medical judgment and skill or tend to
cause a deterioration of the quality of medical care." ~

sel to be present is that when a person retains counsel
to represent him in litigation, such counsel ordinarily
can be present at all times to advise his client in any
matter affecting the lawsuit. On the other hand, a
medical examination is not an occasion when the as
sistance of counsel is normally necessary. This is so
because of the nature of a medical examination, which
is very different, for example, from an oral discovery
examination by opposing counsel. It is also not ordi
narily regarded as an adversary proceeding because a
medical examiner is not supposed to be, and ordinarily
is not, seeking to establish facts favorable to the party
who engaged him to make the examination. This is
the case even though the examining physician is se
lected and compensated by the opposing party.(1) Un
fortunately, such objectivity is not always present.

The presence of an attorney in an examination
would probably tend to prolong the examination and
could create an atmosphere in which it wonld bediffi
cult to determine the examinee's true reactions. This
would result in it becoming more difficult to secure
a medical examination by the kind of physician whose
opinions are particularly desired by the court, i.e.,
those who regard the examination as an objective at
tempt to find the facts, regardless of the consequences
to any party.

However, there are certain occasions when the trial
court might determine that the attorney's presence at
all or part of an examination is a reasonable request.
The examinee, the examiner, the nature of the pro
posed examination or the nature of the medical prob-

Cite as 234 Or. 285

lem,-these factors, separately or collectively, could
cause the trial court to condition the examination upon
the attorney being permitted to be present at all or
part of the examination.

2. In the instant case, no reason was advanced why
it was desirable or necessary that the attorney for
the plaintiff be present at the examination. The trial
court had no basis for determining whether or not the
examination should be conducted with or without the
presence of plaintiff's counsel. This assignment of
error is found to be groundless.

3. The dof'endnnta attempted to prove at trial that
the plaintiff's injuries were not caused by defendants'
fault but had been caused by a prior accident. Plain
tiff objected to such proof and now contends that
its admission was error because such proof was a
matter of mitigation of damages and mitigation had
not been pleaded by the defendants. This is not a mat
ter of mitigation of damages. Defendants were con
tending that the plaintiff's condition was not caused
by the conduct of the defendants, but rather was
caused by a prior accident. This is a contention that
may be made under pleadings in which the defendants
deny plaintiff's injuries were caused by defendants'
conduct.

4. Plaintiff excepted to the court's instruction to the
jury that the plaintiff could not recover for an aggra
vation of a pre-existing injury because the plaintiff
had not pleaded aggravation. Plaintiff argues that
aggravation was not in the case because she did not
plead it and neither did defendants. As above stated,
the defendants did urge that the injuries plaintiff was
seeking damages for were caused hy a prior accident.
The physician called by the plaintiff testified that
there was some relationship between plaintiff's pres-
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1J1
il~

:.r·~·i :1, "

i ;!
~,

~l



290 PEMBERTON v. BENNETT [234 Or. May'G3] MARTIN V. GOOD 291

ent physical condition and the prior accident. The
trial court was justified in believing, under these cir
cumstances, that an instruction that the plaintiff could
not recover for an aggravation of a prior injury was
necessary for the clarification of the jury.

Judgment affirmed.

,,
,I

Argued April 4, Afllrmed May 15, 1963

MARTIN v. GOOD
381 P. 2d 713

Suit for rescission of exchange of motels. From an adverse
judgment of the Circuit Court, Marion County. George A. Jones,
J. t the plaintiff appealed. The Supreme Court, Denecke, J. t held
that evidence was insufficient to establish that plaintiff, who was
an experienced businessman and who had worked as an account
ant for almost 10 years, was entitled to rescission on ground of
inadequacy of consideration and misrepresentation of income
from motel he received in the exchange.

Decree affirmed.

Exchange of propertY-Evidence Insufflelent
1. Evidence was Insufficient to establish that plaintiff, who

was an experienced businessman and who had worked as an
accountant for almost 10 years, was entitled to rescission of ex
change of motels with defendant on ground of inadequacy of
consideration and misrepresentation of income from motel he
received in the exchange.

Appeal and error-Equity-Oplnion of trIal Judge
2. In equity cases, the facts are tried de novo by reviewing

court, but in case involving contradictory .testimony, opinion of
trial judge who saw witnesses and had an opportunity to appraise
the value of their testimony, is entitled to great weight.

Appeal and error-Decree In equity
3. Reviewing court will not reverse a decree tn equity case

by deciding one witness is to be believed and another witness is
not to be believed unless because of peculiar circumstances re
viewing court is convinced that trial court's decision in that
regard is clearly erroneous.

Exchange of property-Evidence Insafficient
4. EvIdence was Insufficient to establish that plaintiff, who

claimed that he would not have exchanged motels with defendant
if he had known that a person acting as agent for defendant had
an interest in defendant's motel, was not informed by defendant
of such agent's interest.

Principal and agent-Double agency
5. When there is a double agency, one principal cannot charge

the other principal by reason of the agent's breach of his agency
oblfgation unless such breach was at the instigation of the other
principal.
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REQUESTS FOR ADMISSION-RULE 36.

(a) Request for Admission. A party may serve
upon any other party a written request for the admis
sion, for purposes of the pending action only, of the
truth of any matters within the scope of rule 26(b) set
forth in the request that relate to statements or
opinions of fact or of the application of law to fact,
including the genuineness of any documents described
in the request. Copies of documents shall be served
with the request unless they have been or are other
wise furnished or made available for inspection and
copying. The request may, without leave of COUl't, be
served upon the plaintiff after the summons and a
copy of the complaint are served upon the defendant,
or the complaint is filed, whichever shall first occur,
and upon any other party with or after service of the
summons and complaint upon that party. Requests

RULE 35. PHYSICAL AND MENTAL
EXMI1INATION OF PERSONS

(a) Order for Examination, When the mental or
physical condition (including the blood group) of a
party, or of a person in the custody or under the legal
control of a party, is in controversy, tbe court in which
the action is pending may order the party to submit to
a physical examination by a physician, or mental
examination by a physician or psychologist or to pro
duce for examination tbe person in the party's custody
or legal control. The order may be made only on
motion for good cause shown and upon notice to the
person to be examined and to all parties and sball
specify the time, place, manner, conditions, and scope
of the examination and the person or persons by
whom it is to be made. The party being examined
may have a representative present at the examination,
who may observe the examination but not interfere
with 01' obstruct the examination. Unless otherwise
ordered by the court, the pat-ty 01' the party's repre
sentative may make an audiotape recording of the
examination, which shall be made in an unobtrusive
manner.

ly. The request shall xet forth the items to he (b} Report uf Examining' Physician or Psychnlu-
inspected either by individual item 01" by category. and gisL
describe each item and category wit~ .1'ea~onable par- (1) If requested by the purLs a~ain:;L whnm an
ticularity. The request ~haU .specify. a re~~",onable order i~ made under rule afl(u) 01' the person exam-
time, pl~ce and manner ot making the inspection and ined, the party causing the exanuuation to be mane
performing the related acts. shall deliver to the requesting party a copy of a

The party upon whom the request is served shall detailed written report of the examining ph.Y}lician or
serve a written response within 30 days after the psychologist setting out the exam iller', findings, in-
service of the request, except that a defendant may eluding results of all tests made, diagnosis and conclu-
serve a response within 40 days after service of the sions, together with like reports of all earlier examina-
summons and complaint upon that defendant The tions of the same condition, regardless of whether the
parties may stipulate or the court may allow a shorter examining physician or psychologist will be called to
or longer time. The response shall state, with respect testify at trial. After delivery the party causing the
to each item or category, that inspection and related examination shall be entitled upon request to receive
activities will be permitted as requested, unless tbe from the party against whom the order is made a like
request is objected to, in which event the reasons for report of any examination, previously 01' thereafter
objections shall be stated. If objection is made to made, of the same condition, unless, in the case -of a
part of an item or category, the part shall be specified report of examination of a person not a party, the

•and inspection permitted of the remaining parts. The party shows that the party is unable to obtain it. Tbe
party submitting the request may move for an order court on motion may make an order against a party
under rule 37(a) with respect to any objection to or requiring delivery of a report on such terms as are
other failure to respond to the request or any part just, and if a physician 01' psychologist fails or refuses
thereof, or any failure to permit inspection as request- to make a report the court may exclude the examin-
ed. er's testimony if offered at the trial.

A party who produces documents f~r inspection (2) By requesting and obtaining a report of the
shall produce them as they are kept 10 the usual examination so ordered or by taking the deposition of
course of business or shall ~rg:;nize and iabel them to the examiner, the party examined waives any privilege
correspond WIth the categories In the request he may have in that action or any other- involving the

(c) Persons Not Parties. This rule does not pre- same controversy regarding the testimony of every
clude an independent action against a person not a other person who has examined or may thereafter
party for production of documents and things and-"'"xlll11irreilim in respectoftbe same mental 01' physical
permission to enter upon land, condition.

[Amended effective July I, 1972;.September I, 1985; Sep- (3) This subsection applies to examinations made by
tember 1,1989; September I, 1991.1 agreement of the parties, unless tbe agreement ex

pressly provides otherwise. This subsection does not
preclude discovery of a report of an examining physi
cian or the taking of a deposition of the physician in
accordance with the provisions of any other rule.

[Amended effective July I, 1972; September 17, 1993.J
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Hon. Janice Wilson
C.ircuit Court Judge
Multnomah County Courthouse
1021 SW Fourth Avenue
Portland, OR 97204

Re: Proposed Rule Changes Regarding Medical Examinations

Dear Judge Wilson:

I have learned that you are the new chair of the Multnomah County Motion
Panel that is now considering a rule change relating to defense medical
examinations. Specifically, being considered, based only on what I have
been told, is a rule that would permit the plaintiff and the plaintiff's attorney
to somehow record (audio and/or video) the examination or have an observer
present during the course of that examination.

Before any court rule is changed or new rule adopted, I urge your panel to
take the steps necessary to determine if a problem that requires correction
truly exists. Have there been abuses and, if so, who was involved (both
sides) and what happened? There may have been abuses, but on the other
hand, there may well be legitimate explanations for whatever happened.
Listening to the anecdotal experiences from only one side of a controversy
that has an interest in gaining an advantage will do no more than aggravate
whatever problem actually exists.

There is an old adage that, if one is around long enough, things will begin to
repeat themselves. I suspect that we are now there. During the mid-1970's,
a similar issue arose out of a swell of alleged abuses of the independent
medical examination process. Quite frankly, few of the alleged abuses were
ever substantiated, but, nonetheless, the problem was addressed.
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Re: Proposed Rule Changes Regarding Medical Examinations

From that controversy, a group of attorneys from the Multnomah County Bar
Association and representatives of the medical community met together in an
effort to resolve the problem. A companion issue related to the difficulty the
plaintiff's attorneys were having in scheduling the testimony of treating
physicians and the professional fees that they were charging. Out of this
process, a policy was developed and it was at least customary that defense
medical examinations would be attended only by the examining physician(s)
and the plaintiff/patient and nothing would be recorded on behalf of a
plaintiff. At the same time, something of a "truce" was reached with respect
to the difficulties that had been experienced with physicians appearing as
witnesses and how much they charge. It remained rather quiet for a long
time.

It was during this same period of time that ORCP 44 was being developed
with a fair amount of debate and analysis. That rule was adopted in 1978.
It contemplates an order issued by the court specifying the time, place,
manner, conditions and scope of the examination. This has largely been
ignored because attorneys, at least for the most part, are able to work out the
details without court intervention. The rule provides that, from the
examination, the plaintiff is entitled to receive a medical report and no more.
Surely, if it was intended that the plaintiff would be entitled to more than a
medical report or would be entitled to have the plaintiff's attorney or some
other 0 bserver present during the course of the examination, the Council on
Court Procedures that developed the rule and the legislature that adopted it,
would have so provided.

The discovery process incident to civil litigation has become notably more
contentious with the passage of time. There are probably a lot of reasons for
this, but, as it grows, we must recognize that any court rule that might be
adopted must be balanced and fair.

The controversy seems to have its origin in personal injury claims arising out
of auto accidents, slip and fall incidents and similar kinds of accidents.
Invariably, it pits a treating physician or chiropractor appearing on behalf of
the plaintiff against a physician retained on behalf of a defendant to address
the injury claims made by the plaintiff. To an outsider, it probably seems
clear that the physicians and/or chiropractors are advocates for those for
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whom they appear and, because of this, balance and fairness to both sides is
critical. Simply stated, a court rule should not create a potential for
unfairness.

I now do little personal injury work where independent medical examinations
are used. However, the majority of my work brings me into contact with
many physicians of various specialties such that I have come to know their
perception of the litigation process and their willingness to be involved.

I have found that most competent and skilled physicians are simply not
willing to get involved in the litigation process in any capacity. Necessarily,
that means that the number of physicians available and willing to do
examinations and participate in the process, is very limited. Even their
number has gone down rather dramatically of late and will continue to do
so if the current trend continues. This could develop to the point where
there are not enough qualified physicians to do this kind of work or the only
physicians available are those who are not acceptable to either side. The
balance needed for the litigation of personal injury cases will be at risk if
participation means a transformation of the physician's clinic into an
extension of the courtroom and the adversarial process.

The reasons that I perceive for what has occurred and likely will continue to
occur in the future are as follows:

1) Most physicians view history-taking and the physical examination as a
private process in a clinical setting. They believe strongly that the
examination room should not be converted into something closely akin
to a courtroom. They endeavor to keep the specter of litigation outside
of the examination room and eliminate as much as possible the
potential overlay and secondary gain influences.

Those physicians with whom I have spoken strongly believe that if their
examinations are somehow recorded or attended by litigation related
observers, the clinical atmosphere will be destroyed. Further, under
such circumstances, the validity of examination results will be highly
suspect. Clearly, such an examination would be under significantly
different circumstances than any examination conducted by the
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treating physician which will likely never be subject to an audio or
video tape recording or attended by a representative of the defendant.
Again, balance is important.

The influence of litigation is probably inherent in this process no
matter what is done. As an example, most competent physicians openly
say that they will not undertake elective surgery related to litigation
until the litigation is fully resolved. They have found that the need for
surgery often disappears rather suddenly once the lawsuit is resolved.
To add yet another layer of interference between the clinical
atmosphere and the decision-making process from a medical standpoint
will likely create even more imbalance and unfairness.

I have found that competent and skilled physicians who might be
willing to conduct such examinations will not do so if the litigation
process invades the examination room. The words used by those with
whom I have spoken have been "staged", an "opportunity for a
performance" and doing little more than creating yet another bit of
evidence to conceivably be used by a plaintiff. If done in this fashion,
they acknowledge that, if asked on cross examination about the relative
validity of the examination findings, they would have to say that the
findings have questionable validity. Plainly, this does not promote
fairness.

2) There is a developing tactic by some plaintiff's attorneys to issue
subpoenas duces tecum to physicians who do defense medical
examinations to produce an extraordinary variety of income records
and reports of medical examinations done in other cases that are
totally irrelevant to the case in question. These efforts have been
increasing, although they have met with mixed results before the courts
that have been confronted with motions to quash and for protective
orders. Competent and skilled physicians do not want and do not need
this kind of intrusion and are unwilling to expend the effort that is
required to respond to such subpoenas. They are simply not willing to
transform their offices into litigation management centers where the
expense far exceeds the revenue that could reasonably be generated.
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This is something rarely done with respect to the involvement of
treating physicians even though they are involved in just as much
litigation on behalf of their patients. Much like defense medical
examiners, they, too, are paid for their time.

This situation has driven skilled and competent physicians away to
such an extent that they are simply not willing to get involved. To add
another layer of intrusion by recording their examinations or having
representatives of the plaintiff observing the examination will drive
even more away from the process. This is closely akin to the situation
that existed during the mid-1970s when few physicians were willing to
get involved in conducting medical examinations. I fear that we are
destined for the same problems that then existed.

The risk of changing the current rule to allow audio and/or video tape
recording of defense medical examinations or to allow observers is to deprive
the defendants of having skilled and competent physicians conduct such
examinations. This will produce imbalance and unfairness to the process.
After all, no plaintiff's attorney would ever be willing to allow the history
taking and physical examination of a treating physician to be somehow
recorded on behalf of a defendant nor would they allow defense observers to
sit in on such examinations. Defendants are no less entitled to an
examination with some semblance of an impartial clinical setting than
plaintiffs.

I am enclosing a copy of a motion and supporting points and authorities that
we filed not long ago in a Clackamas County case to obtain an order for a
defense medical examination. Also enclosed is the plaintiff's memorandum
in cpposltlon and a copy of the court's order. Between these documents, you
will find there are citations to a sizeable amount of legal authority on the
subject that may be helpful to you and your panel.

In my judgment, the rule should remain for purposes of defense medical
examinations, that the plaintiff is not entitled to record the history or
physical examination nor will an observer be present on behalf of the
plaintiff. If a rule needs to be considered or adopted, I would suggest that
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consideration be given instead to whether subpoenas may be issued to
physicians to produce voluminous examination and financial records
regarding unrelated medical examinations.

I suspect that you will be receiving a fair amount of input addressing what
may be a proposed rule change relating to defense medical examinations.
Please consider what I have outlined above as a part of that process.

Very truly yours,

~r.~:~
LAB:dm
Enclosures

cc Chrys Martin
Jonathan Hoffman
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.0 IN THE CIRCUIT COURT OF THE STATE OF OREGON

.1 FOR THE COUNTY OF CLACKAMAS

Defendants.

Plaintiffs,

RANDALL L. RYERSE and DIANE K.
RYERSE,

Oral Argument Requested
Expected Length: 15 Minutes

FOR
OF

KEECH'S MOTION
EXAMINATION

(ORCP 44A)

No. 98-04-401

DEFENDANT
PHYSICAL
PLAINTIFF

)
)
)
)
)
)
)
)
)
)
)
)

and ROBERT
INC., an

v.

GEORGE A. HADDOCK
KEECH ASSOCIATES,
Oregon Corporation,

L3

L4

L2

L5

16

17

18

19 UTCR CERTIFICATION

20 The undersigned certifies that a good faith effort was made to

21 confer with plaintiff regarding the issues in dispute. Oral

22 argument is requested. Court reporting is not requested. It is

23 estimated that 15 minutes will be required for oral argument.

24 MOTION.-
25 Defendant Robert Keech Associates, Inc. ("Keech") moves

26 pursuant to ORCP 44A for an order requiring plaintiff Randall L.
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l Ryerse to submit to a physical examination by Curt Kaesche, M.D.,

2 on April 28, 1999, at the hour of l2:45 p.m.,. at l505 Division St.,

3 Oregon City, Oregon. The scope of the examination is to make .a

4 physical examination of plaintiff for the purpose of evaluating the

5 injuries which plaintiff alleges arose from the motor vehicle

6 accident which is the subject of this lawsuit. Defendant Keech

7 further seeks provisions in the order that plaintiff shall not be

8 accompanied by any person (including his attorney) in the

9 examination room, and shall not make an audio or video tape

10 recording of the examination. This motion is based on ORCP 44A and

II the subjoined memorandum of points and authorities.

l2 Dated this 8th day of April, 1999.

l3
. ': i

H

. ," .

l5

l6

l7

l8

19 l. Background.

Barbara L. Johnston, OSB# 91478
Of Attorneys for Defendant Keech

Trial Attorney:
Larry A. Brisbee, OSB# 670ll

POINTS AND AUTHORITIES

20

2l

Plaintiff's attorney has indicated by letter that he will

agree to a physical examination of the plaintiff, but only if "a

22 witness" is allowed to accompany plaintiff into the examination

23 room and to make a tape recording or videotape of the examination.

24 Defendant submits that such procedures
~-

would be highly

25

26

inappropriate. This motion seeks an order pursuant to ORCP 44A for

the examination, including explicit conditions that no one be

Page 2 - DEFENDANT KEECH'S MOTION FOR PHYSICAL
~Y~MTN~~TnN OF PLAINTIFF (ORCP 44A)

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. LincolnStreet. P.O. Box 567
Hillsboro. Oregon 97123

Telephone (5031 64B·6577



1 allowed to accompany plaintiff into the examination room, and that

2 no tape recording of the examination be allowed.

3 This is a lawsuit about an ordinary motor vehicle accident.

4 There is nothing unusual about plaintiff's alleged injuries, and no

5 suggestion has been made that defendant Keech will retain a biased

6 or incompetent examiner. Yet plaintiff seeks the extraordinary

7 measure of having a witness present in the examination room, and of

8 memorializing the examination through tape recording or videotape.

9

.0

2. Oregon law favors a medical examination unhampered by
conditions such as plaintiff proposes. .

.1
ORCP 44 was adapted in 1978 from various sources, including

. 2
FRCP 35 . Prior to the adoption of ORCP 44, the Oregon Supreme

L3
Court decided the case of Pemberton v. Bennett, 234 Or 285, 288,

L4
381 P2d 705 (1963), which addressed the question of whether counsel

L5

L6

had a right to be present during a defense medical examination.

The court held that it was a matter of discretion for the trial

L7
court, but that "a medical examination is not an occasion when the

18
assistance of counsel is normally necessary." Even though the

19
examiner was selected by defendant, the examiner was guided by

20

21

medical ethics which required the examiner not to be influenced in

such a way that the examiner'S medical judgment and skill would be

22
impaired. 234 Or at 288, n.1. There have been no final Oregon

23
state decisions construing ORCP 44A or B since its adoption.'

Or 185, 777 P2d 959 (1989)
an observer at a workers

This is distinguishable,
Court said it was not to be
workers compensation benefits

'Tri-Met, Inc. v. Albrecht, 308
construed ORS 656.325(1) to allo~

compensation medical examination.
however, both because the Supreme
decided under ORCP 44, and because26

25

24
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'{owever, there is at least one indication of how a number of Oregon

judges feel about the issue: the Motions Panel Rulings adopted by

l the Multnomah County Circuit Court Motions Panel.' Section 2(a)

1 provides in relevant part:

5

6

7

8

9

.0

,1

,2

l3

L4

L5

16

17

18

19

20

21

22

23

24

25

26

"A. Defense Medical Examinations (ORCP 44)

"1. Presence of Counsel -- Plaintiff's
counsel may not attend a defense medical
examination.

"2. Recording -- An examination may not
be recorded or memorialized in any fashion
other than the report required under ORCP
44B. n

The foregoing consensus statements do not have the force of law,

and certainly not in Clackamas County. But they do "represent the

consensus of the Panel's members and are intended to provide

are denied to claimants who obstruct an independent medical
examination. Thus the presence or absence of such obstruction is
an issue to be determined by the fact-finder. See discussion in
Romano v. II Morrow, Inc., 173 FRD 271, 274 (D.Or. 1997). Notably,
the Supreme Court in Tri-Met did not disagree with the Court of
Appeals' interpretation of ORCP 44 in a civil litigation context,
Tri-Met, Inc. v. Albrecht, 95 Or App 155, 157-158, 768 P2d 421
(1989) :

" [T] he presence of an attorney at a medical
examination is not favored. It could tend to
prolong the examination and create other than
a neutral setting for what is supposed to be
an objective evaluation. * * * [T]he presence
of an attorney at an independent medical
examination ... would only serve to threaten
the objective environment and ... could lead
to obstruction of the examination." (citations
omitted) .

'The Multnomah County Motions Panel is a group of duly elected
Circuit Court judges who regularly hear civil motions. They have
reviewed, evaluated and reached ~ consensus on legal issues
frequently raised by motion. A copy of their June 1998 rUlings is
attached hereto as Exhibit A.
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2

1 guidance to the Bar."

There is another problem with plaintiff's insistence on

3 observing and recording the medical examination which has been

4 addressed by Oregon law: it will operate to deprive defendant of

5 its choice of physician examiners. Dr. Kaesche, defendant Keech's

6 choice of examining physician, will refuse to conduct an

7 examination under plaintiff's conditions. See accompanying

9

8 affidavit of Larry A. Brisbee, and attached letter from Dr.

Kaesche's office. Under Oregon law a defendant is presumptively

10 entitled to choose the physician conducting the examination of the

11 plaintiff and a claim of bias is not sufficient to defeat that

12 choice. Bridges v. Webb, 253 Or 455, 457, 455 P2d 599 (1969).

13 Cases from other jurisdictions have held that a plaintiff's claim

1-

15

16

of bias or prejudice is not sufficient to defeat that choice.

Douponce v. Drake, supra, 183 FRD at 566; Looney v. National

Railroad Passenger Corp., 142 FRD 264 (D. Mass. 1992); Timpte v.

17 District Court, 161 Colo. 309, 421 P2d 728 (1966). The Oregon

18

19

20

21

22

23

24

25

court points out that defendant's choice of examiners should be

honored, absent a valid objection, in the interests of "providing

both parties with an equal opportunity to establish the truth."

Id. A defendant is entitled to have plaintiff examined by a doctor

"in whom defendant has confidence and with whom he can consult."

Id.

As indicated in the affidavit of Larry A. Brisbee, Dr. Kaesche
~

is a well-respected expert in orthopedics, and his office is in

26 Oregon City, the location where the trial will be held. Mr.
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1 Brisbee indicates he is aware of other cases in which judges of

2 this court have refused to require a plaintiff 'to appear for a

3 defense medical examinations at a location remote from Clackamas

4 County, even where the defendant has offered to pay all of the

5 plaintiff's costs in connection with the examination. Indeed,

6 remoteness of proposed examining physician is perhaps the only

7 reason why a defendant's choice of physician has been rejected.

8 See, Looney, supra, 142 FRD at 265-266. A remote examination, even

9

LO

Ll

12

13

were it allowed, also implicates significantly greater costs and

witness scheduling difficulties in connection with the physician's

appearance at trial, should that be required.

If this court allows plaintiff's conditions to be attached to

the medical examination, then defendant will need to find another

1'0 physician, someone who is not defendant's first choice. In

15

16

17

addition, the time before trial is short (although a motion for a

postponement has been filed herein), and there may be difficulties

scheduling another appointment a meaningful time before trial.

18

19

3. Decisions under similar federal rule do not allow
conditions such as plaintiff proposes.

20

21

22

23

24

25

26

ORCP 44A, relating to the order for the examination, and ORCP

44B, relating to the report, a copy of which is to be provided to

the examined party, are almost word-for-word derived from FRCP 35.

Accordingly, decisions construing the similar federal rule are

important and persuasive. Almost uniformly, such decisions have
~-

prohibited the plaintiff's counsel from being present during the

examination, have prohibited the presence of any other person, and
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1 have prohibited the tape recording (whether audio or video) of the

2 examination, all absent unusual or compelling circumstances. 1".

3 variety of reasons have been advanced for these holdings.

4

5

a. Non-attorney observers not allowed because of tendency to
interject adversarial atmosphere.

6 For example, in Romano v. II Morrow, Inc., 173 FRD 271, 274

7 (D.Or. 1997), the plaintiffs in a repetitive stress injury case

8 wanted to have a non-attorney observer present during their

9 physical examinations . The court (Frye, J.) noted that an

. 0 observer, court reporter or recording device would constitute a

L1 distraction during the examination and would work to diminish the

L2 accuracy of the process. The presence of an observer would also

L3 "interject an adversarial partisan atmosphere into what should be

1, otherwise a wholly objective inquiry." Id., quoting from Shirsat

15 v. Mutual Pharm. Co., 169 FRD 68 (ED Pa. 1996). The court noted

16 that the plaintiffs were not children, and had been examined by

17 doctors many times in the past. There was no basis for their claim

18 that they needed "reassurance" during the examination process. Id.

19 b. Attorney observers also not allowed.

20

21

22

Romano involved a proposal that a non-attorney observer be

present during plaintiff's medical examination by defendant's

expert. But there are even more compelling reasons for an attorney

23 not to be present. (Plaintiff's counsel has not stated that he

24 wishes to be present, but the phrase "a.witness" is vague enough to

25 encompass that possibility).
.-

If there is any matter during the

26 examination which the plaintiff wants to contest, the attorney is
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5

1 necessarily a witness to such matter. Of course DR 5-102 prohibits

2 a lawyer from acting as an advocate at trial if the lawyer is

3 likely to be a witness. Wheat v. Biesecker, 125 FRD 479 (N.D. Ind.

4 1989) .

Additionally, a lawyer is even more likely to create an

6 adversarial or partisan atmosphere in an examination than would a

7 non-lawyer observer. In Wood v. Chicago M., St. Paul & Pacific R.

8

9

LO

i i

12

13

l l.

15

16

17

18

19

Co:, 353 NW2d 195, 197 (Minn. App. 1984) (construing Minn.R.Civ.p.

35.01, patterned after FRCP 35), the court noted:

"To require routinely that attorneys be
present during adverse medical examinations is
to thrust the adversary process itself into
the physician's examining room. The most
competent and honorable physicians in the
community would predictably be the most
sensitive to such adversarial intrusions. The
more partisan physicians might feel challenged
to outwit the attorney. Thus, we fear that
petitioner's suggested remedy would only
institutionalize the abuse, convert adverse
medical examiners into advocates, and shift
the forum of controversy from the courtroom to
the physician's examination room."

Before the advent of the Federal Rules of civil Procedure, it

was generally held that an attorney could be present during a

20 physical examination. But if there was a rule or statute

21

22

23

24

authorizing examinations and setting conditions for them, and the

rule or statute did not provide for the presence of the attorney,

the result was generally to forbid the attorney's presence.

Dziwanoski v. Ocean Carriers Corporation, 26 FRD 595, 597 (D.Md.

25 1960) .
~-

What was accomplished by those predecessor rules and

26 statutes, and then by FRCP 35 was to
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1

2

3

4

5

6

"lessen the danger of fraud by enabling the
defendant to prepare himself properly for
trial. It places a defendant on an" equal
footing as nearly as may be with a plaintiff,
so far as concerns the opportunity to discover
the true nature and extent of injury
suffered,"

(quoting Bowing v. Delaware Rayon Co., 8 W.W. Harr. 206, 38 Del,

206, 190 A. 567, 569),

7

8

c, Observers undermine the goal of putting defendants on an
equal footing. '

9 The necessity to put defendants on an equal footing with

10 plaintiff with regard to knowledge about the plaintiff's alleged

11 injuries, is an important function of ORCP 44. The plaintiff's

12 condition is, after all, something uniquely within the knowledge of

13 the plaintiff. Neither defendants and their counsel, nor "a

1" witness" on their behalf, are allowed to be present when the

15 plaintiff is examined by the plaintiff's own physician or other

16

17

18

19

20

21

22

23

24

25

26

expert, No tape recordings of such examinations are available to

the defendants. Yet the plaintiff's physical condition is central

to the claim being litigated. See generally, Bridges v. Webb, 253

Or 455, 457, 455 P2d 599 (1969) (endorsing the policy of putting

both parties on an equal footing through defendant's choice of

medical examiner.)

See also, Tomlin v. Holecek, 150 FRD 628, 632 (D. Minn. 1993),

in which the court said that one of the central purposes of Rule 35

is "to provide a 'level playing field' between the parties in their
~-

respective efforts to appraise" the plaintiff's condition. To that

end the party requesting the examination should be free from
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1 oversight by the opposing party. As the court noted:

2

3

4

5

6

7

8
d.

"To the extent that the Plaintiff regards [the
examination by defendant's examiner] as
providing an unacceptable degree of license
with which she [the examiner] may question him
at will, that degree of latitude is no greater
than the liberality extended to the
Plaintiff's consultants, who are expected to
testify in this matter on the same general
subject matter as may be expected from
[defendant's examiner]."

Plaintiff has other options to challenge the credentials
of the examiner, or outcome of the exam.

9 If plaintiff feels that Dr. Kaesche is biased, that the

LO examination was inappropriate in some way, or that the wrong

L1 conclusion was reached, there are a number of avenues open to

12 plaintiff to point that matter out to the court or to the jury.

13 Evidence rules govern the admissibility of the report. Motions in

1 t limine are available to challenge the admissibility of the report,

15 or parts of the report, prior to trial. Plaintiff will have his

16 own expert witnesses to challenge any conclusions of Dr. Kaesche

17 with which plaintiff may disagree. Plaintiff will have the

18 opportunity to cross-examine Dr. Kaesche if defendant calls him as

19 its witness. A number of different cases have pointed out the

20

21

22

23

24

25

26

various methods available to plaintiff to challenge the findings of

an FRCP 35 examination, see, e.g., Dziwanoski at 598 (plaintiff's

counsel may time the examination, ask his client questions about

the exam, cross examine the doctor, and inspect the report);

Warrick v , Brode, 46 FRD 427, 428 (D. Del. 1969) (right to cross
~-

examine); Wood, supra, at 197 (right to receive report, cross-

examine and introduce contrary expert testimony); Holland v. U.S.,
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1 182 FRD 493, 495-496 (D.S.C. 1998) (right to cross-examine, right

2 for plaintiff to privately consult with plaintiff'$ own examiners)

3 and Douponce v. Drake, 183 FRD 565 (D. Colo. 1998) (bias more

4 appropriately a matter for cross examination at trial) .

5

6

e. Videotaping or recording the examination should not be
allowed.

7 Plaintiff here proposes that the examination be tape recorded

8 or~videotaped, in addition to having "a witness" present. Such a

9 procedure would present an additional obstacle to defendant's right

LO to examine plaintiff in a way designed to elicit the most frank and

L1 accurate results. As the court said in Holland, supra, 182 FRD at

12

13

11

15

16

17

18

19

20

21

496,

"rnhe presence of a videographer could
influence Mr. Holland [the plaintiff], even
unconsciously, to exaggerate or diminish his
reactions to Dr. Westerkam's [the physician's]
physical examination. Mr. Holland could
perceive the videotape as critical to his case
and 'fail to respond in a forthright manner.
In addition, the videotape would give
Plaintiffs an evidentiary tool unavailable to
Defendant, who has not been privy to physical
examinations made of Mr. Holland by either his
treating physicians or any experts he may have
retained. Such a result undermines the
purpose of Rule 35."

Accord, Douponce, supra, at 567; Shirsat, supra, at 70.

22

23

4. Lack of expert discovery in Oregon provides an additional
reason why an examination should be ordered free of
plaintiff's proposed conditions.

24 Under Oregon law there is an even more compelling reason why

25 defendants should be afforded medi~al examinations without any
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1 expert witnesses. At least under the federal rules, a defendant

2 does have some access to plaintiff's exper~ witnesses, by

3 interrogatory and deposition, to find out what they know about

4 plaintiff's condition, what types of examinations and tests were

5 conducted, and what conclusions the experts reached. But in

6 Oregon, by contrast, none of that information is available to a

7 defendant.

8 In Oregon, a defendant is not allowed to make inquiry of

9 plaintiff's treating physician, because of the physician-patient

10 privilege which is not ordinarily waived until the time of trial.

11 State ex x e l: Grimm v , Ashmanskas, 298 Or 206, 213, 690 P2d 1063

12 (1984). No inquiry whatsoever can be made of any of plaintiff's

13 other experts because of Oregon's rule prohibiting discovery of

14

15

expert witnesses. Stotler v. MTD Prods., Inc., 149 Or App 405,943

P2d 220 (1997). Although the plaintiff himself may be deposed, he

16 does not have the medical knowledge to provide any significant

17 medical information about his condition, what examinations and

18 tests were conducted, or the thought process by which his

19 physicians reached their conclusions. In order to afford a

20

21

22

23

defendant the fullest opportunity to evaluate plaintiff's alleged

inj uries, the examining physician must be given an unhampered

opportunity to conduct a complete examination, without interference

from witnesses or videographers. This examination is a defendant's

24 only opportunity to independently evaluate what, medically, is

25 actually wrong with the plaintiff. -

26 I I I

Page 12 - DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF (ORCP 44A)

BRISBEE 8. STOCKTON
Attorneysat Law

139 N.E. Uncaln Street. P.O. Box 567
Hillsboro, Oregon 97123

Telephone (5031 648·6677



L CONCLUSION

2 The decisions summarized above uniformly hoLd that under PRCP

3 35 and similar rules, such as ORCP 44, derived from PRCP 35, it is

4 not appropriate to allow another person to accompany the plaintiff

5 into a medical examination, nor to allow the recording of the

6 examination by videotape, tape recorder or otherwise. The only

7 exceptions are for highly unusual circumstances. This is an

.1

8 ordinary motor vehicle accident case, involving alleged injuries

9 that are not highly controversial. There is no reason to depart

,0 from the usual rule .

There .is good cause for the proposed examination. Plaintiff's

,2 damages are the primary matter in controversy, liability having

l3 already been determined. Defendants have no way to evaluate

l4 plaintiff's injuries first hand, except through the medical

15

16

17

18

examination opportunity offered by ORCP 44.

Defendant Keech respectfully requests the court to grant the

motion for a physical examination of plaintiff at the time and

place set forth in the motion, and that plaintiff be prohibited

19

20

21

22

23

24

25

26

I I I
/ I I

I I I
I I I
I I I

I I I
I I I
I I /

..
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L from bringing his attorney or any other individual into the

2 examination room, and from tape recording or v i.deot.apLnq the

3 examination.

4 Dated this 8th day of April, 1999.

5

6

7

8

9

.0

.1

L2

L3

L4

L5

L6

17

l8

19

20

2l

22

23

24

25

26

April 8, 1999
I:\WPS1\SLJ\KEECH\ORCP44.MOT

Barbara L. Johnston, OSB# 91478
Of Attorneys for Defendant Keech

Trial Attorney:
Larry A. Brisbee, OSB# 670ll

~.
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MOTIONS PANEL RULINGS
The Motions Panel of the Multnomah County Circuit Court has reviewed all prior Panel rulings to determine if

1 ruling should continue in effect and has adopted some new rulings. All current Panel rulings are set out below. Any
,r:r- -el ruling not set out below is no longer in effect.. These rulings represent the consensus of the Panel's members
I a. .t tended to provide guidance to the Bar. However, these rulings do not have the force of law and may be
.arted from by any judge in any case.
ARBITRATION
A~ Amendment of Pleadings - Amendment of pleadings subsequent to an appeal from an arbitration award is
rerally not allowed.
B. Motions - Once a case has been transferred to arbitration, all matters are to be heard by the arbitrator. UTCR

)40(3). A party may show cause (by application to the Presiding Court) why a motion should not be decided by the
ritrator.
C. Punitive Damages - Where the actual damages alleged are less than $25,000 (or for cases filed after Feb. 1,'1996,
1,000), the pleading ora punitive damages claim which may be in excess of the arbitration amount does not exempt a
e from mandatory arbitration.
DISCOVERY
A. Defense Medical Examinations (ORCP 44)

1. Presence of COWlSel- Plaintiff's counsel may not attend a defense medical examination.
2. Recording - An examination may not be recorded or memorialized in any fashion other than the report

[uired under ORCP 44B.
3. Vocational Rehabilitation Exams - Vocational rehabilitation exams will not be authorized unless they are

rformed as part of an ORCP 44 examination by a physician or a psychologist.
B. Depositions

1. Attendance of Experts - Attendance of an expert at a deposition will generally be allowed, but will be
/iewed on a case-by-ease basis upon motion of a party.

2. Attendance of Others - Persons other than the parties and their lawyers may attend a deposition, but a
rt)' 'y apply to the court for the exclusion of witnesses.

3. Out-of-State Parties - A non-resident plaintiff is normally required to appear at plaintiff's expense in
egon for deposition. Upon a showing of undue burden or expense, the court may order, among other things,that
aintiff''s deposition occur by telephone with a follow-up personal appearance deposition in Oregon before trial.

A non-resident defendant is normally not required to appear in Oregon for deposition at their own expense. The
position of a non-resident corporate defendant, through its agents or officers, shall normally occur in the forum of the
rporation's principal place of business. However, the court may order that a defendant travel to Oregon at either
rty's expense, to avoid undue burden and expense and depending upon such circumstances as whether the alleged
nduct of the defendant occurred in Oregon, whether defendant was an Oregon resident at the time the claim arose, and
lether defendant voluntarily left Oregon after the claim arose.

4. Videotaping - Videotaping of discovery depositions is allowed with the requisite notice. The notice must
signate the form of the official record. There is no prohibiiton against the use of BOTH a stenographer and a video,
long as the above requirements are met.

5. Speaking Objections - The motion panel has recommended that the Multnomah County Deposition
ridelines be amended to state that "attorneys should not state anything more than the legal grounds for the objections
preserve the record, and objection should be made without comment".
c.Experts

1. Discovery - Discovery under ORCP 36B(1) generally does not extend to the identity of non-medical experts.
D. Insurance Claims Files - An insurance claim file "prepared in anticipation of litigation" is protected by the work
oduct doctrine regardless of whether a party has retained counsel. Upon a showing of hardship and need pursuant to
"CP 36B(3) by a moving party, the court will inspect the file in camera and allow discovery only to the extent
-cessary to offset the hardship (i.e., not for production of entire file).
E. Medical Chart Notes

- 1. Current Injury - Medical records, including chart notes and reports, are generally discoverable in personal
iU"- 'ctions. These are in addition to reports from a treating physician under ORCP 44. The party who requests an"l A report will be required to pay the reasonable charges of the practitioner for preparing the report.

- 2. Other/Prior Injuries - ORCP 44C authorizes discovery of prior medical records "of any examinations relating'
injuries for which recovery is sought," Generally, records relating to the "same body part or area" will be
scoverabls, and the court needs to be satisfied that the records sought actually relate to the presently claimed' /l.
. • .... , 1""\lt uniT -1-1'



. Privileges
1. Psychotherapist-Patient - ORCP 44C authorizes discovery of prior medical records of any examinations

ing to injuries for which recovery is sought. Generally, records relating to the same or related body part Or area
br .scoverable, In claims for emotional distress, past treatment for mental conditions is generally discoverable.
01. ';04(4) (b) (A).
I, Tax Returns - In a case involving a wage loss claim, discovery of those portions of tax returns showing an earning
ory, i.e., W-2 forms, is appropriate, but not hose parts of the return showing investment data or non-wage
.rmation, .

. Witnesses
1. Identity - The court will require production of documents, including those prepared in anticipation of

;ation, reflecting the names, addresses and prepared in anticipation of litigation, reflecting the names, addresses
i phone numbers of occurrence witnesses. To avoid having to produce documents which might otherwise be protected,
lrneys are encouraged to provide a "list" of occurrence witnesses, including their addresses and phone numbers.

2. Statements - Witness statements, if taken by a claims adjuster or otherwise in anticipation of litigation, are
>jed to the work product doctrine. Generally, witness statements taken within 24 hours of an accident, if there is an
bility to obtain a substantially similar statement, are discoverable.

ORCP 36B(3) specifies that any person, whether a party or not, may obtain his or her previous statement
teeming the action or it~ subject matter.
J. Surveillance Tapes - Surveillance tapes of a plaintiff taken by defendant are generally proteded by the work
educt privilege, and not subject to production under a hardship or need argument.

VENUE
A. Change of Venue (forum non convenes) - Generally, the court will not allow a motion to change venue within the

-county area (from Multnomah to Clackamas or Washington counties) on the grounds of forum non convenes.
B. Change of Venue - FELA - The state court will generally follow the federal guidelines regarding choice of venue

t FELA cases.

MOTION PRACTICE
/> "ood Faith Conferences (UTCR 5.010)- Last minute phone messages or FAX transmissions immediately before

e !~...g of a motion do not satisfy the requirements of a good faith effort to confer.
B. Copy of Complaint - The failure to attach a marked copy of the complaint to a Ruie 21 motion pursuant to UTCR

020(2) may result in denial of the motions..UTCR 1.090.
C. Praecipe Requirement - Failure to properly praecipe a motion pursuant to SLR5.015 may result in denial of the

.otion(s). UTCR 1.020.
DAMAGES
A. Non-economic Cap - The court will not strike the pleading of non-economic damages over $500,000on authority of

'RS 18.560.

REQUESTING PUNITIVE DAMAGES
A. All motions to amend to assert a claim for punitive damages are governed by ORS 18.535,ORCP 23A, UTCR

'hapter 5 and Muitnomah County SLR Chapter 5. Such motions also will be governed by summary judgment procedures
,ORCP 47 and related case law except where inconsistent with the statute and rules cited in the first sentence.
nlargements of time are governed by ORS 18.535(4), ORCP 15D and UTCR 1.100.

B. A party may not include a claim for punitive damages in its pleading without court approval. A party may
iclude in its pleading a notice of intent to move to amend to claim punitive damages. While discovery of a party's'
bility to pay an award of punitive damages is not allowed until a motion to amend is granted per ORS 18.535(5), the
ames may conduct discovery on other factual issues relating to the claims for punitive damages once the opposing
arty has been put on written notice of an intent to move to amend to claim punitive damages. .

C. All evidence submitted must be admissible per ORS18.535(3);evidence not objected to will be received. Testimony
enerally must be presented through deposition or affidavit; live testimony will not be permitted at the hearing absent
xtraordinary circumstances and prior court order. .

D. 1£ the motion is denied, the claimant may file a SUbsequent motion based on a different factual record (i.e.
dditional or different facts) without the second motion being deemed one for reconsideration prohibited by Multnomah
:0' y SLR 5.045.

~. for cases in mandatory arbitration, the arbitrator will declde any motion to amend to claim punitive damages.
'he arbitrator's decision may be reconsidered by a judge as part of de novo review under mCR 13.040(3)and 13.100(1).

•.
yJudges An"" Brown (Choir), Fronk l3ellrden,JQSePh Cmiceros: Julit F",ntz: SidGaltan, David Gernant, Nely Johnson, Henry Kantor, Williom Keys. Michael If
... • • ~ n_L ........ 'D~.t.I:__ 1:.'ft_ 7.) ....._"" .."" Witrinm ~ttnlJfT""'l1"d Tanir" Wjf!;/)r!, '.0' ,,"VUIC:1T --
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS

Plaintiffs,

RANDALL L. RYERSE and DIANE K.
RYERSE,

Defendants.

.2

.3

.4

L5

L6

17

18

v.

GEORGE
KEECH
Oregon

A. HADDOCK
ASSOCIATES,
Corporation,

and ROBERT
INC., an

)
)
)
)
)
)
)
)
)
)
)
)

No. 98-04-401

AFFIDAVIT OF LARRY A. 13RISBEE
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STATE OF OREGON
ss

County of Washington

I, Larry A. Brisbee, being first duly sworn on oath, depose

and say:

I am the trial attorney for defendant Robert Keech &

Associates, Inc. (for the damage phase). I make this affidavit in

support of defendant Keech's motio~ for physical examination of

plaintiff pursuant to ORCP 44A.

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncaln Street, P.O. Box 567
Hillsboro, Oregon 97123

Telephone (503) 64e~6677
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1. In preparation for trial, I have requested a physical

2 examination of plaintiff's claimed injuries. Plaintiff's counsel

3 indicated that he would agree to the examination, but only if

4 plaintiff could take along a witness, and only if the examination

5 could be videotaped. I am unwilling to agree to those conditions.

6 On behalf of defendant Keech, my choice of a physician to

7 examine plaintiff is W. Curt Kaesche, M.D., both because he is a

8 highly regarded orthopedist, and also because his office is in

9 Oregon City, which will be convenient for the plaintiff and for the

.0 trial of this matter. I am aware of other Clackamas County cases

.1 in which judges have refused to require plaintiffs to be examined

.2 by physicians remote from Clackamas County, so that is another

l3 basis for my choice of Dr. Kaesche. I have had my assistant

l4

1.5

1.6

schedule an appointment for plaintiff's examination by Dr. Kaesche

on April 28, 1999 at 12:45 p.m.

I have learned that Dr. Kaesche will object to plaintiff's

1.7 conditions, and in fact will refuse to perform an examination under

18 those conditions. Attached hereto as Exhibit 1 is a letter which

19

20

I have received by fax from Fred Flaherty, administrator for Oregon

Orthopedic & Sports Medicine Clinic, the group with which Dr.

21 Kaesche practices. I would have requested written confirmation

22

23

24

25

26

from Dr. Kaesche himself, but as the letter indicates, he is out of

the country until April 26, 1999.

/ / /

/ / /

/ / /
BRtSBEE & STOCKTON

Attorneys at Law
139 N.E. Uncoln Street, P.O. Box 567

Hillsboro. Oregon 97123
Telephone (5031 648·6677
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I request that the court grant our motion for an examination

~n the indicated date, free of the conditions which plaintiff seeks

to have imposed .

•
3

5

7

8

9

o

1

.2

.3

.4

.5

,6

L7

L8

19

20

21

22

23

24

25

26

Larry A. Brisbee

SUBSCRIBED AND SWORN to before me this _ day of April, 1999.

Notary Public for Oregon
April 8, 1999
I:\WPS1\BLJ\KEECH\LAB,AFF

~.
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OREGON ORTHOPEDIC &
SPORTS MEDICINE CI ,INTe, 1J ,P

POST OFFICE BOX 519· Oregon City' OR, 97045·0519

April 8, 1999

I.arry Orbbc:c:
r.o. Box 5G7
[Iillsboro, ou 9712.1

Re: Ryerse V Haddock
Clackamcs County No. 9H 01101

Dear Mr. Brisboo

f'>hy.l'iritut" rmrl .\'ur$'(Inr

W. C.UTt l(lSc:\c;hc:. MD, f'(;

Jonaman II. Hoppert, MD, PC
'thomas P McWeeney, MD. PC

T~llCUl:C: A. Scugcwick. MD, I~C
Marc R.David..on. MD

DavidA. Buuck, MD

Or. Kausche is out of the country until Apri126, 1999 and ran not hf' conlilcted at this
time. He is scheduled for an iME April ?Ii, 1999with Mr. Ryel'Hp..

It i~ Dr Kap;;dw's policy that the presence of a third party witness or attorney, voice or
video lapine is not allowed during the exam,

TI1ank you
Sincerely, ..,.•-r-- ~

'.-.; f\.£
j

Fred Flaherty
Administrator

~.

EXHIBIT
PAGE-

/
/

•

Oregon City Office: 1505 Division si. • Oregon City, OR 97{)4~ • Tel: 1~U:;) ()~b-\)K:i() • I'llX: ('U~) ~()-\/4l>4

n«llalil. OJlic~: 19250 SW (,Sth, Suit< 100 • Tualatin, OR \/7062 • 'leI: (503) 692-0366 • F.", (503) G91-GIG7
Canhy filii'''': II R~ S. 1-:11'11 (CAnoy Clink)·" C':M\hy, OR 9701~ • Tel: (503) 656·0836 • Fax: (503) 266-6649
Milwaukie o.[fice: 10202 SF. 320d Ave., Sic. 7{)7 • Milwaukie, OR 97222' Tel: (503) 652-1399' Fax: (503) 652-1711



CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing DEFENDANT

KEECH'S MOTION FOR PHYSICAL EXAMINATION OF PLAINTIFF (ORCP 44A) on

the following parties:

Michael P. Opton
Attorney at Law
621 S. W. Morrison Street, Suite 1440
Portland, Oregon 97205

Attorney for Plaintiff

)

L

2

3

l

5

6

7

8

9

o

1

2

3

4

5

:6

James P. Dwyer
Attorney at Law
1220 S. W. Morrison, Suite 820
Portland, Oregon 97205

Attorney for Haddock as Plaintiff

Joseph W. Much
Attorney at Law
530 Center Street NE
Salem, Oregon 97301

Attorney for Haddock as Defendant

by mailing a true and correct copy thereof to said parties on the

date stated below.

DATED April 8, 1999.

Barbara L. Johnston, OSB# 91478
Of Attorneys for Defendant Keech

..

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncaln Street. P.D.Box 567
Hillsboro. Oregon 97123

Telephone(503) 648-6671
>age 1 - CERTIFICATE OF SERVICE
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS

Plaintiff Randall Ryerse, by and through his attorney Michael P. Opton and Opton, Galton

& Underwood, hereby responds to defendant Keech's Motion for Physical Examination of Plaintiff

6

7

8

9

10

11

12

13

14

RANDALL L. RYERSE )
)
)

Plaintiff, )
)

v. )
)

GEORGE A HADDOCK and ROBERT )
KEECH ASSOCIATES, INC., an )
Oregon corporation, )

)
Defendants, )

Case No. 98·04-40 I

PLAINTIFF'S RESPONSE TO
DEFENDANT KEECH'S MOTION
FOR PHYSICAL EXAMINATION
OF PLAINTIFF

1~

16

17

18

19

20

21

22

23

24

25

26

(ORCP 44A).

INTRODUCTION

A defense medical examination is an adversarial proceeding where a physician of defendant's

choosing is permitted to examine and interrogate a plaintiff. The defendant's physician routinely

questions the plaintiff on his past medical history. current condition. and the events surrounding the

injury with one purpose in mind: to elicit evidence that will reduce or eliminate the amount

defendant must pay plaintiff for his injuries. The defendant's physician then prepares a DME report,

after an unknown number of drafts, that presents the examination findings in a light most favorable

to defendant. The defendant's physician often excludes any elicited responses from the plaintiff that

would support plaintiffs case. The report prepared by defendant's physician is routinely used by

the defendant both in settlement negotiations an<t;lt trial...

Page I • PLAINTIFF'S RESPONSE TO DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF

1...\W OFFICES OF
DPTON'. GALTON & UNDERWOOD

'It s.w. ~torr1lOn 4 Suite I.un
rnn.lsll<l. Ot~nn <;172M



1 Without Court-ordered safeguards permitting plaintiffs attorney's to attend and allowing

plaintiff to audiotape record the exam, defendant's physician is free to prepare a report excluding

3 information which would support plaintiff s case and defendant's physician is free to recite the

4 information in a biased manner.

5 SU~ARY

6 (I) The Court should permit plaintiff Ryerse's legal counsel to attend the defendant's

7 medical examination.

8 (2) The Court should permit plaintiff Ryerse to audiotape record the defendant's medical

9 examination.

10 POINTS & AUTHORITIES

11 1. FACTUAL BACKGROUND.

12 Plaintiff Randall Ryerse filed the above-captioned action seeking recovery from defendant

13 George A. Haddock and defendant Robert Keech Associates. Inc., for injuries he sustained in a motor

14 vehicle accident occurring on September 4, 1997. Defendant Keech has moved the Court pursuant

L to ORCP 44A for an order requiring plaintiff Ryerse to submit to a physical examination by Curt

16 Kaesche, M.D., a physician selected by defendant Keech. Defendant Keech has further moved the

17 Court for an order forbidding plaintiff s attorney to accompany plaintiff in the examination room and

18 forbidding plaintiff from audiotape recording the examination. Plaintiff Ryerse does not oppose a

19 medical examination. Plaintiff does. however, request the Court permit plaintiff s legal counsel to

20 accompany the plaintiff in the examination room and permit plaintiff to audiotape record the

21 examination.

22 (II) ARGUMENT.

23

24

25

26

(a) Trial Court Determines Conditions For a Defendant's Medical Exam.

ORCP 44A provides in pertinent part that:

..... the Court may ord~t the party to submit to a physical or
mental examination . . . The order may be made only on
motion for good cause shown and upon notice of the person to

Page 2 - PLAINTIFF'S RESPONSE TO DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF
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be examined and to all parties and shall specify the time,
place, manner, conditions, and scope of the examination and
the person or persons to whom it is made." [Emphasis
Added]

Under ORCP 44A. the Trial Court decides the conditions under which a medical exam

takes place. Tri-Met, Inc. v. Albrecht. 308 Or 185. 190. footnote 2. 777 P2d 959 (1989). The

plaintiffs right to counsel at a medical examination is a matter within the discretion of the Trial

Court. Pemberton v. Bennett. 234 Or 285.287.381 P2d 705 (1963). It is clearly within the Trial

Court's discretion to allow plaintiffs legal counsel to accompany plaintiff to the DME and to permit

plaintiff to audiotape record the examination.

(b) Tllis DME Will Be an Adversarial Proceeding.

Defendant Keech asserts that defendant's physician is an expert witness and, therefore.

the exam should not be monitored.

Defendant Keech is wrong in three respects. First. under ORCP 36. 39 and 43. an

expert hired by a defendant may not participate in the questioning of a plaintiff. and may not

examine plaintiff s property outside of the presence of plaintiff s counsel. Further, all depositions

of opposing parties must be recorded by stenographic or other means.

Compelling a human being to subject himself to a physical or mental examination is

one of the most invasive acts a Court can order. A party who is required to submit to this intrusion

should be given at least the same protection we afford a machine or a parcel of real estate.

A more significant reason why monitoring is appropriate here is because the defendant,

by labeling this doctor as its expert. has revealed its attitude about the physician selected. The

defendant hired this doctor with the specific intent to assist defendants in the preparation and defense

of plaintiff s damages claim, not as the Court and legislature envisioned. as an independent evaluator

of plaintiffs conditions. The defendants, by claiming this doctor is their expert and by seeking

expert privilege. have admitted that this physical exam will be an adversarial proceeding. As such,
~-

~-
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1 the plaintiff is entitled to all of the discovery safeguards and protections normally associated with

any adversarial proceeding. namely rights to counsel and to a recorded record of the proceeding.

3 Finally. defendant Keech's assertion is incorrect because the Oregon Courts have held

4 an ORCP 44A physician is not a party's expert. See Nielsen v. Brown, 232 Or 426,431-444, 374

5 P2d 896 (1962) (Holding DME physician not entitled to expert witness protection and privilege.)

6 (c) The Court Should Permit Plaintiff Rverse's Leltal Counsel to Attend the Defendant's

7 Medical Examination.

8 (I) Statutory and case law supports allowing plaintiff's counsel to attend

9 defendant's medical examination.

10 Defendant Keech asserts that judge's disfavor permitting an attorney to

11 accompany his client to a defendant's medical examination. Oregon Courts, however, favor an

12 attorney's presence at a defendant's medical exam when the examinee, the examiner, the nature of

13 the exam or of the medical problem indicate it is desirable or necessary for counsel to be present.

V Pemberton. 234 Or at 288-289.

15 Here, defendant Keech has selected a physician with a long history of

16 conducting medical exams for defense counsel and testifying on behalf of defendants. Defendant

17 admits in his motion that he selected a physician "in whom defendant has confidence and with whom

18 he can consult." See defendant Keech's Motion, page 5, lines 21-22. Defendant further admits that

19 he viewed the physician as his own expert. Defendant Keech intends for this examination to be a

20 second opportunity to depose plaintiff and to gather evidence to refute plaintiff's damagesclaims at

21 trial. The nature of this exam will be an adversarial proceeding, and, as such, plaintiff should not
e-

22 be denied representation by legal counsel.

23 In Tri-Met, Inc.. the Oregon Supreme Court upheld a referee's decision that

24 a worker's compensation claimant is entitled to legal representation at a DME. Tri-Met, Inc., 308

25 Or at 190. The Court specifically rejected the·appeals court reasoning that the presence of an..
26 attorney at the exam might affect the neutral setting or objective environment. Tri-Met, Inc., 308

Page 4 - PLAINTIFF'S RESPONSE TO DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF
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1 Or at 188. The Tri-Met Court specifically held that there was not merit to the employer's assertion

that a counsel's mere presence at a DME would taint the exam. Id-.at 190. The rules providing for

3 medical exams for worker's compensation claimants and for civil plaintiffs are similar. See ORS

4 656.325 and ORCP 44A. As such, a civil plaintiff should be afforded the same right to counsel as

5 a worker's compensation claimant.

6 Many states recognize that an exam conducted by a physician who is hired by

7 an adverse party is an adversarial proceeding and, therefore, provide that the person examined has

8 the right to the presence of counsel. See Langfeldt-Haaland v. Saupe Enterprises, 768 P2d 1144

9 (Alaska 1989) (Examinee's lawyer may attend); Munoz v, Superior Court of Santa Clara County,

10 26 Cal. App.3d 643, 102 Cal. Rptr. 686 (1st Dist. 1972); Brompton v. Poy-Wing, 704 So.2d 1127

11 (Fla 4 DCA 1998) (Attorney generally may attend); Broyles v. Reilly, 695 So.2d 832 (Fla 2d DCA

12 1997); Michigan Court Rule 2.311 (Order for exam may allow plaintiffs counsel to attend); Reardon

13 v. Port Authority, 132 Misc.2d 212, 503 N.Y.S.2d 233 (1986) (Attorney may attend mental exam);

14 Okla Stat. tit. 12 Section 3235(D);McCullough v. Mathews, 918 P2d 25 (Okla. 1995) (Representative

1::> may be person's attorney); WA Court Rule 35(a) (Allows presence of attorney); Tietjen v.

16 Department ofLabor & Industries, 313 Wash. App. 86. 534 P2d lSI (1975) (Attorney may attend

17 physical and mental exam).

18 Statutory and case law in Oregon and other jurisdictions support the plaintiffs

19 position that counsel should be permitted to attend defendant's medical examination.

20 (2) Counsel's Presence Will Not Disrupt the Defendant's Sledical Exam.

21 Defendant Keech claims that the presence of plaintiff s counsel will disrupt the

22 plaintiffs medical examination. The Court in Tri-Met. however. found the assertion that the presence

23 of an attorney at a DME would taint an exam "is patently absurd and only bolsters concerns over

24 examiner objectivity." Tri-Met, Inc., 308 Or at 190. The Tri-Met Court held that a party objecting

25 to a counsel's presence must show "obstructiopiii fact". Tri-Met. Inc., 308 Or at 190.

26
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1

•

Concern that an attorney's presence may hinder an examination is not sufficient

reason to leave a plaintiff unprotected. Scharff v. Superior Court, 44 Cal. 508 282 P2d 896 (1955)

3 (Holding that conditioning a plaintiff's right to proceed with her case on attending a DME

4 unaccompanied by counsel imposed an unwarranted condition on her right to proceed to trial). Other

5 states have rejected defendant Keech's argument that the presence of plaintiffs counsel will interfere

6 with an exam.

7 Defendant Keech attempts to show obstruction because defendant's physician

8 will not conduct the medical exam if the Court permits plaintiffs counsel to be present. The Tri-Met

9 Court, however, specifically stated that a physician's objection to counsel's presence is not

10 obstruction of the examination. Id. at 189. Further. defendant's choice of physician is not an

11 absolute right. Defendant is only entitled to have plaintiff examined by a doctor of defendant's

12 choice in the absence ofa valid objection. Bridges v. Webb. 253 Or 455,458.455 P2d 599 (1969).

13 The Bridges Court specifically delineated that the manner, scope or conditions of a proposed exam

14 can be the basis of substantial objections. Bridges, 253 Or at 456--157.

1:' Here, plaintiff has detailed how the proposed exam will be an adversarial proceeding

16 because of the physician's history of conducting exams on behalf of defendants and because

17 defendant Keech has admitted that he views defendant's physician as his expert witness. As the

18 plaintiff has provided evidence of substantial objections to this physician, the plaintiff is entitled to

19 the presence of counsel at the examination.

20 (c) The Court Should Permit Plaintiff Rverse to Audiotape Record the Defendant's

21 Medical Examination.

22 Defendant Keech objects to plaintiffs audiotape recording of defendant's medical

23 examination. The defendant's medical examination should be audiotaped to ensure the accuracy of

~4 the DME report. Defendant's physician will, as part of the exam, ask plaintiff a variety of questions

~5 concerning the plaintiffs medical history. plaintiffs injuries. and perhaps even details of the events

~ 6 surrounding plaintiffs injury.

Page 6 - PLAINTIFF'S RESPONSE TO DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF
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~

3

4

5

6

7

•

ORCP 39 provides for the recording of deposition testimony. If plaintiff is denied the

opportunity to record the exam, the only record of the exam is the written report prepared by
'.

defendant's examining physician. The defendant's statement that he intends to use this physician

as defendant's expert is an admission that this is an adversarial proceeding. It is within the

discretion of the Trial Court to decide the conditions under which a medical exam is to take place.

Tri-Met, Inc., 308 Or at 190, The Court should provide safeguards that ensure the accuracy of the

defendant's medical examination report.

Several states currently allow audio, video. or stenographic recording of exams. See

'Arizona R. Civ. P, 35(a); Calif. Code of Civil Procedure §2032(g); Jacob v, Chaplin, 639 N.E.2d

1010 (Ind. 1994); WA Court Rule 35(a) (audiotape recording); Arizona R. Civ. P. 35 (videotape

recording upon showing of good cause); Broyles v. Reilly, 695 So.2d 832 (Fla. 2nd DCA 1997)

(videotape recording permitted); Calif. Code of Civil Procedure. §2032(g) (stenographic recording

of exams permitted).

8

9

10

11

12

13

14

~-

16

17

18

19

20

21

22

23

24

25

26

III.

denied.

CONCLUSION.

For the foregoing reasons, defendant Keech's Motion for Physical Examination should be

DATED this 1Ld'=' day of April, 1999.

OPTON. GALTON & tJNDERWOOD

"V~~.>£/?
Michael]>. Opron, cYSB #72187
Michael L. Ganzle. OSB #97266
Of Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the foregoing PLAINTIFF'S RESPONSE

TO DEFENDANT KEECH'S MOTION FOR PHYSICAL EXAMINATION OF PLAINTIFFon

the attorneys of record, to-wit:

Joe W. Much
Spooner, Much & Ammann
Equitable Center Bldg., Suite 722
530 Center St. NE
Salem, OR 97301-3740

Larry Brisbee
Brisbee & Stockton
139 NE Lincoln St.
P.O. Box 567
Hillsboro, OR 97123

on Friday, April 16, 1999 by mailing to said attorneys a true copy thereof, certified by me as

such, contained in a sealed envelope, with postage prepaid. addressed to said attorneys at their

last knownaddresses as noted above. and deposited in the POSt office at Portland. Oregon on said

day.

OPTON, GALTON & UNDERWOOD

~~/¥
Michael P. Opton, OSB #72187
Michael L. Gangle, OSB #97266
Of Attorneys for Randall Ryerse

.-..
1 - CERTIFICATE OF SERVICE



IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS

Defendants.

Plaintiffs,

,

RANDALL L. RYERSE and DIANE K.
RYERSE,

v.

GEORGE A. HADDOCK
KEECH ASSOCIATES,
Oregon Corporation,

and ROBERT
INC., an

)
)
)
)
)
)
)
)
)
)
)
)

No. 98-04-401

ORDER

This matter came on regularly before the court and undersigned

judge on April 19, 1999, upon the motion of the defendant Robert

Keech Associates, Inc. for an order pursuant to ORCP 44 directing

the plaintiff, Randall Ryerse, to submit to a medical examination

by Curt Kaesche, M.D., at his offices on May 6, 1999, at 7:45 a.m.

and for a further order that no attorney or other person on behalf

of the plaintiffs shall be in attendance during the medical

examination and the medical examination shall not be recorded by

aUdiotape or videotape by or on behalf of the plaintiffs. The

plaint;iff
~

appeared by and through .-Michael L. Gangle, of their

attorneys. The defendant, Robert Keech Associates, Inc., appeared

BRISBEE & STOCKTON
Attorneys at Law

139 N.e. Uncaln Street. P.O. Box 667
Hillsboro. Oregon 97123

Telephone(503\ 648·6677

je 1 - ORDER



-

1 by and through Larry A. Brisbee, of its atcorrie:s . The defendant

2 George A. Haddock appeared by and through .. ::>8' Much, of his

3 attorneys.

~ The Court considered the legal authorities s ubmi.t.t.ed on behalf

~ of the parties and the arguments of counsel and :',:E reupon concluded

5 that the motion of the defendant Robert Keech Associates, Inc., was

7 well taken and should be allowed in each particul~r.

3 NOW, THEREFORE, IT IS HEREBY ORDERED AND 1'.!:·.;r-':DGED AS FOLLOWS:

3 (1) In accordance with ORCP 44, the plaintiff, Randall

l

) Ryerse, shall appear at the offices of Curt KaEsc~e, M.D., on May

L 6, 1999, at 7:45 a.m. and, thereafter, ur.'~'~:'go the medical

2 examination scheduled for that time and place.

(2) No person other than the plaintiffmd the medical

I personnel associated with the offices of Dr, ::aesche shall be

; present for purposes of the medical examinatio~,

7

(3) The medical examination shall no~ oe recorded by

audiotape or videotape by or on behalf of the r~2intiff.

(4) Upon completion of the medical exam 5c.: t Lon , a medical

report shall be prepared by Dr. Kaesche and a c( provided to the

plaintiff's attorney.

DATED this day of April, 1999.

Robert R. Se~ Jder
Circuit Jl.1dgF

~.

Prepared by:

Larry A. Brisbee, OSB #67011

BRISBEE & STOCKTON
Attorneys at Law

: J~ N.E. Uncaln Street. P;O. Box 567
Hillsboro. Oregon 97123

Telephone(503) 648-6677
.ge 2 - ORDER



JANICE R. WILSON
JUDGE

CIRCUIT COURT OF THE STATE OF OREG{)N
FOURTH JUDICIAL DISTRICT

MULTNOMAH COUNTY COURTHOUSE
1021 S.W. FOURTH AVENUE
PORTLAND, OR 97204-1123

(Y) I'\- RC.u.s

PHONE 15031 248-3059
FAX 1503) 248-3425

M E M o R A N D u M

To:
From:
Date:
Subject:

Motion Panel JU~. . (.L.

Janice R. Wilso~ fV"'"
January 18,2000
ORCP 44 Exams - Input from OTLA

Attached is a letter form Tom D'Amore concerning ORCP 44 exams. There are several
letters. affidavits and declarations attached. The declaration of Mr. Fulton was missing the. ~

referenced exhibits. I've asked Mr. D' Amore to send those to me and I'll circulate them as soon
as I receive them.



CHRYSA. MARTIN
Ecmail: chrys.martin@bullivantcom
Direct Dial: 503-499-4420

Honorable Janice R. Wilson
Circuit Court Judge
Multnomah County Circuit Court
1021 SW Fourth Avenue
Portland, Oregon 97204

RE: Motion Panel - IMEs

Dear Judge Wilson:

January 6, 2000

If}A14/!as
Bullivant IHouser IBailey

A Professional Corporation

RCVD iN CHAMBr.:Fi~

ur"'7~"/1-.£.. . . ,..,"" .... ~... ,.",'/
':"';",.'J

JUDGE' Jtd;I~;f:i.hL.

Enclosed is a transcript from a recent ruling by a trial court judge in Clark County
allowing a protective order preventing a treating practitioner from attending an IME. The
discussion highlights the problems inherent in such a situation.

~F~
CAM:cv/dm
Enclosure
cc: OADC Members (w/o enc)

300 Pioneer Tower, 888 SW Fifth Avenue, Portland, OR97204-2089.503-228-6351 Fax 503-295-0915

Attorneys at Law Seattle Vancouver Portland Sacramento San Francisco Irvine www.bullivant.com



VERBATIM REPORT OF PROCEEDINGS

April 2, 1999

IN AND FOR THE COUNTY OF CLARK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

No. 96-2-0055-9v.

Plaintiff, )

Defendants. )

HOWINGTON, RICHARD, et ux,

SHAFFER, DIEDRE,

--------------------------------------------------------------

--------------------------------------------------------------

--------------------------------------~---------------- - - - - - - -

II BEFORE: HONORABLE JAMES D. LADLEY, Judge

I

APPEARANCES: Stanley F. Horak, Attorney for the Plaintiff

Douglas F. Foley, Attorney for the Defendants
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THE COURT: Are you going to try a case on Monday,

Mr. Foley?

MR. FOLEY: Before Judge Harris, Your Honor.

THE COURT: I thought you were.

MR. HORAK: Not this one. I hope not.

THE COURT: No. No.

MR. FOLEY: This is our motion, Your Honor. I think

that for some reason our motion didn't get noted or filed. I

did file it.

THE COURT: It is probably in the file, Counsel.

And I would apologize because 'the only, thing I saw was

Mr. Horak's motion coming back and I didn't realize --

MR. HORAK: I have a copy of his motion if that

helps the Court.

THE COURT: No, it'S in here. It's Defense Motion

for Protective Order.

MR. FOLEY, This is sort of a continuing discussion

from our motion last time on trying to keep our limited pool
I

of 1ME doctors intact. It's a problem for us. We have just al

handful of people willing to come to court and take the slings

and arrows. I respect Stan for trying and for what he's

doing, but looking at the financial information, which he's

entitled to do in a summary fashion, I am against that too.

He sent me written deposition questions, and I will provide

that to him. will not give him tax returns and things of that

James A. Frame, RPR
FR-l\M-EJ-601LZ9
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1 II nature.

2

3

MR. HORAK: That's already been decided.

MR. FOLEY: What happened at the lME, she showed up

e

4 II with a chiropractor, which is the most unusual thing that I

5 II have had happen at an lME, and Dr. Peterson took extreme

6 II umbrage to that and I do too not just because he's a

7 II chiropractor but because I think it's outside the. rule and

8 II also because it is an attempt conceivably to throw an expert

9 II witness into this case again. I thought he was a treating

10 II chiropractor. As it turns out, he's just a chiropractor that

11 II walked around in this lady's back pocket I guess for the

12 II purpose of this examination, and my doctor didn't want to do

13 II it. He thought that was improper, and as I think the Court

14 II may understand, being second guessed by a chiropractor corning

15 II at the whole injury syndrome from a different perspective

16 II would be I think totally improper. We don't send our IME

17 II doctors to their examinations of their doctors. The Court has

18 II control over the situation. I did not have time to do a long·

19 II brief on this, but in the case of -- in the c.omments on

20 II physician examination you

21

22

THE COURT: What are you looking at?

MR. FOLEY: It's the practice book, Orland and

23 II Tegland, Volume 4, page 223. It says that the patient

24 II who's -- psychiatric exam under CR 35. The claimant attorney

25 II can insist on being present but he's not entitled to have his

James A. Frame, RPR
FR-A!1-EJ-601LZ9



interfere or obstruct the examination."

secondary resource in this situation.

An observer may be aP1e to act as a

though such recording must not be allowed to

If only the answers and not the questions are

party's representative may make an audiotape recording of the

examination,

recorded, it is difficult to tell if the examiner's report

contains errors.

with the Chiropractor is that it's going beyond the witness

level, and basically this is a witness rUling. In other

words, you get to have somebody there to make a record of What

happens, not to develop expert testimony for an additional

comments to the rule in the pocket part it states, "Committee

spouse or other family members present at the time. Under the

layer of expert discovery or expert attack.

believed that an independent medical examination can be a

recording and somebody sitting as an observer. The problem

We have no objection to obviously an audio

examiner asking a number of questions regarding the party's

examination may often result in ex parte discovery with the

support. In addition, howev.er, it's argued that such an

stressful and intimidating experience for a party and thus

that the per~on being examined should be able to have a

As the Court is fully also aware, and I've got

representative present if for no other reason than for moral

II history.

II
I'
I

I
I But for this reason thej

,I proposed amendment also provides that either the party or the I'

il

III,
ii
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to make this as a public policy argument in addition to my

argument based on the rule, is that as X said when I started

out, I have a very limited pool of doctors who are willing to

do that, and there's even a more limited pool of, quite

frankly, qualified doctors who are articulate, who can explain

their position to the jury, who mayor may not have a certain

belief system about medicine versus chiropractic, which I'm

entitled to provide to the jury, and I don't believe that the

purpose of the rule's fulfilled by allowing an expert to come

along for the purpose of developing expert testimony as

opposed to the witness representation, which is allowed by the

rule, to simply make sure that there is a record suitable for. ,

the plaintiff's needs to say what did or didn't happen. And

so to introduce another layer of expert intrusion into

basically kind of an objective witness function and a moral

support function is changing the nature of the game.

If my doctors will not allow -- they won't do

these in front of chiropractors. I don't know how many other

claimants' attorneys are in the room, maybe one or more. This

immediately spreads like wildfire. Everyone knows everyone in

this community, and it really depletes our ability to defend.

THE COURT: Mr. Horak.

MR. HORAK: Well, Your Honor, kind of amazing, the

Tegland case that he cited predates the change in the rules.

In fact, that's what the rule was based on, so that's not

James A. Frame, RPR
FR-AM-EJ-601LZ9
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THE COURT: What Mr. Foley's talking about, Counsel,

chiropractor that you have knowledge about what an examination

really precedent in this case, and it did say a person had the

MR. HORAK: -- overreaching and inaccurate reporting/

~s what they're looking for. That's the purpose of the rule.

j

I

if he's making an issue with the evaluation,

MR. HORAK: Thomas Kelly was the person to observe.

MR. FOLEY:, Peterson.

THE COURT: Thomas Kelly is going to corne in and

he's concerned now that Hagen -- isn't that your expert?

that all licensed chiropractors from the state of Washington,

right to have an observer present. If you look at the

if you're licensed by the State of Washington to be a

THE COURT: I'm reading it.

What Mr. Foley is saying and what Dr. Peterson has said is

barred from observing to see "hether or not we did the test

is, what a history is, how to do an orthopedic test. You're

he's going to do it as a chiropractor and he's going to do it

have an expert on top of your expert to contradict your

properly or not.

as an expert. So then what you're doing is sending an expert

when he talks

to his IMB. And what you're doing then is requiring him to

commentary that we have --

expert. Then you go right on out. But you are sending an

and I think there is equity on both sides of the argument,
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because

MR. HORAK: But he can tell whether the test ~as

Be's

he's

He's sitting there as an expert.

er£ering,

€-r/:?" 4

expert to the IME.

THE COURT:

not prejudiced.

MR. HORAK: That's true. If I sent an orthopedic,

he ~ould object to an orthopedic doctor watching that

THE COURT: You're adding a whole layer of experts

expert's desire to participate in these things.

THE COURT: well, of course. You're blunting his

exactly what Mr. Foley is saying, and I know you don't care

and again what you're doing of course, Mr. Horak, is just

MR. HORAK: I don't agree with what he's saying.

orthopedic evaluation? Would he have the same basis then?

examine. He has to follow the Washington rules, and there are/

plenty of experts willing to follow the Washington rules. Thel

purpose of having the observer there is for knowledge. What ~

MR. HORAK: No. Not at all. His expert can

he's going to be subject to the expert witness instruction,

we're saying is

properly. Whether he didn't do it properly. Be did all of

which is not -- he's just not a common person.

going to come over here and he's going to give opinions and

done properly, Whether he did the range of motion test

these tests. Better to have an observer that has no training
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in medical skills at all?

TEE COURT: When you're the treating physician,

treating your client, is his expert entitled to be there to

say that Or. Bell did the range of motion test properly?

MR. HORAK: Bis expert already gives that opinion in

trial: looking a~ the medical records, these tests were not

prOper.

TBE COURT: That's the point.

MR. HORAK: That's what his expert already does.

THE COURT: That's the point. That's the point.

They're doing it on the basis of the record. They're not

there investigating. Well, Counsel, it's just a gut call on

this thing. I don't think there'S a right or a wrong but I

would agree with you, Mr, Foley, on this. I think to send an

expert over to participate in the examination is outside the

scope and intent of the rule.

MR. FOLEY: I'll submit an order. Thank you, Your

Honor.

THE COURT: That's the way I'm going to rule on it.

And this may be something that the appellate court's going to

have to take up, Counsel, because we know, I know, you know

because you gentlemen are in it, that the discovery process is

taking over and is becoming more important than the claim

itself and then the trial itself. And it's a question of who

has an edge. And that's what's driving these things and

James A. Frame, RPR
FR-AM-EJ-601LZ9
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that's what I think this is. This is intimidation, and I'm

not blaming you, Stan. But that's what I think it is and I

don't think it's what the rule intended. So I'll grant your

motion, Counsel.

MR. FOLEY: Thank you, Your Honor.

MR. BORAK: Thank you.

/

/

/

/

/

/

/

/

/

/

/

/

/

/

/

/

/

CERTIFIED A TRUE TRANSCRIPT r.l0oa&Z,...- £&4&11 ..-

James A. Frame, Official Reporter

James A. Frame, RPR
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January 13, 2000

Honorable Janice R. Wilson
Circuit Court of the State of Oregon
Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, OR 97204

RE: Input from OTLA related to ORCP 44 Examinations

Dear Judge Wilson:

OTLA President Linda Eyerman asked that I respond and provide information in response
to your letter regarding ORCP 44 examinations, dated December 16, 1999, to Ms. Eyerman
and OADC President Chrys Martin. Ms. Eyerman will respond under separate cover.

I am a member of the OTLA Board of Governors and serve as chair of the Motor Vehicles
Section of OTLA. I am also licensed to practice in Washington and California; thus, I am
somewhat familiar with the defense medical examination (DME) procedures in those states.
I enclose copies of the applicable Washington statute (CR 35) and applicable California
statute (CCP 2032(g». The Motion Panel advisory rulings are at odds with procedures in
these states.

In order to better understand how DMEs are conducted in other states, OTLA requested
written comments from former Washington Superior Court Judge John N. Skimas and
Washington practitioners. [Please see enclosed.] As you may know, Judge Skimas is now
performing alternative dispute resolution in Oregon and Washington. We selected
Washington because of its close proximity and because many of the DME doctors in
Multnomah County also perform DMEs for Washington cases and under Washington law.
Because of the high number of DME doctors in Portland compared to Vancouver, it is
common to use Portland DME doctors for Clark County, Washington cases. We have
found that the same DME doctors will allow recording and the presence of a representative
for cases filed in Washington (as they are expressly required to do by CR 35), but they will
not allow the same procedural safeguards for cases filed in Multnomah County.

Speaking for myself, I believe the published Motion Panel advisory rulings are not
appropriate. I am not familiar with many instances in the civil or criminal law where a



Trial 1.~IIl'.I·l'r....

Honorable Janice R. Wilson
Circuit Court of the State of Oregon
January 13, 2000
Page 2

party is denied basic procedural safeguards such as the presence of counsel and/or a record
of a proceeding. In many motor vehicle cases, the sole or primary issue is the extent of
injury. The DME physician is typically the primary witness to test the plaintiffs injury and
credibility. In these cases, DME physicians (and medical review corporations) sometimes
require examinees to fill out forms or make diagrams of their injury or pain as part of a
DME. They may ask questions about property damage, impact speeds, and even liability.
Putting aside the issue of whether these actions are a proper part of a medical examination,
how is an attorney expected to provide effective representation without a record of the
questions asked and answers given?

For the above reasons, a change in the Motion Panel advisory rulings regarding the
presence of counsel and recording defense medical examinations would be appreciated. I
believe the Washington and California rules would provide good models for the Motion
Panel to review.

If you have any questions regarding the above, please do not hesitate to contact me.

'{)L
Thomas D' Amore

Enclosures
cc: Linda Eyerman



SUPER CT CIY CR 35. RULE 35. PHYSICAL AND MENTAL EXAMINATION OF PERSONS Page 1

*1999 Superior Court Civil Rules. CR 3S

WESTS WASfill.fGTON LOCAL
RULES OF COlJRT AND WESTS
WASHINGTON COURT RULES

PART IV. RULES FOR SUPERIOR
COURT

SUPERIOR COURT CIVIL RULES
(CR)

5. DEPOSITIONS AND DISCOVERY
(Rules 26-37)

RULE 35. PHYSICAL AND MENTAL
EXANfINATION OF PERSONS

(a) Order for Examination. When the mental or
physical condition (including the blood group) of
a party, or of a person in the custody or under the
legal control of a party, is in controversy, the
court in which the action is pending may order
the party to submit to a physical examination by
a physician, or mental examination by a
physician or psychologist or to produce for
examination the person in the party's custody or
legal control. The order may be made only on
motion for good cause shown and upon notice to
the person to be examined and to all parties and
shall specify the time, place, manner, conditions,
and scope of the examination and the person or
persons by whom it is to be made. The partY
being examined may have a representative
present at the examination, who may observe the
examination but not interfere with or obstruct the
examination. Unless otherwise ordered by the
court, the party or the party's representative may
rqake an audiotape recording of the examination.
which shall be made in an unobtrusive manner.

(b) Report of Examining Physician or
Psychologist.

(1) if requested by the party against whom an
order is made under rule 35(a) or the person

examined. the party causing the examination to
be made shall deliver to the requesting party a
copy of a detailed written report of the
examining physician or psychologist setting OUt
the examiner's findings, including results of all
tests made. diagnosis and conclusions, together
with like reports of all earlier examinations of the
same condition, regardless of whether. the
examining physician or psychologist will be
called to testify at trial. After delivery the party
causing the examination shall be entitled upon
request to receive from the parry against whom
~e order is made a like report of any
examination, previously or thereafter made, of
the same condition, unless, in the case of a report
of examination of a person not a party, the party
shows that the party is unable to obtain it. The
court on motion may make an order against a
party requiring delivery of a report on such terms
as are just, and if a physician or psychologist
fails or refuses to make a report the court may
exclude the examiner's testimony if offered at the
trial.

*2000 (2) By requesting and obtaining a report
of the examination so ordered or by taking the
deposition of the examiner, the party examined
waives any privilege he may have in that action
or .any other involving the same controversy
regarding the testimony of every other person
who has examined or may thereafter examine
him in respect of the same mental or physical
condition.

(3) This subsection applies to examinations
made by agreement of the parties, unless the
agreement expressly provides otherwise. This
subsection does not preclude discovery of a
report of an examining physician or the taking of
a deposition of the physician in accordance with
the provisions of any other rule.

(Amended effective July 1, 1972: September 17,
1993.J

Copyright (c) West Group 1998 No claim to original U.S. Govt. works
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California Code of Civil Procedure section 2032

2032. (a) Any party may obtain discovery, subject to the restrictions set forth in Section 2019, by
means of a physical or mental examination of (1) a party to the action, (2) an agent of any party,
or (3) a natural person in the custody or under the legal control of a party, in any action in which
the mental or physical condition (including the blood group) of that party or other person is in
controversy in the action. (b) A physical examination conducted under this section shall be
performed only by a licensed physician or other appropriate licensed health care practitioner. A
mental examination conducted under this section shall be performed only by a licensed
physician, or by a licensed clinical psychologist who holds a doctoral degree in psychology and
has had at least five years of postgraduate experience in the diagnosis of emotional and mental
disorders. Nothing in this section affects tests under the UniformAct on Blood Tests to
Determine Paternity (Chapter 2 (commencing with Section 7550) of Part 2 of Divis ion 12 of the
Family Code). (c) (I) As used in this subdivision, plaintiff includes a cross-complainant, and
defendant includes a cross-defendant. (2) In any case in which a plaintiff is seeking recovery for
personal injuries, any defendant may demand one physical examination of the plaintiff, provided
the examination does not include any diagnostic test or procedure that is painful, protracted, or
intrusive, and is conducted at a location within 75 miles of the residence of the examinee. A
defendant may make this demand without leave of court after that defendant has been served or
has appeared in the action, whichever occurs first. This demand shall specify the time, place,
manner, conditions, scope, and nature of the examination, as well as the identity and the
specialty, ifany, of the physician who will perform the examination. (3) A physical examination
demanded under this subdivision shall be scheduled for a date that is at least 30 days after
service of the demand for it unless on motion of the party demanding the examination the court
has shortened this time. (4) The defendant shall serve a copy of the demand for this physical
examination on the plaintiff and on all other parties who have appeared in the action. (5) The
plaintiff to whom this demand for a physical examination has been directed shall respond to the
demand by a written statement that the examinee will comply with the demand as stated, will
comply with the demand as specifically modified by the plaintiff, or will refuse, for reasons
specified in the response, to submit to the demanded physical examination. Within 20 days after
service of the demand the plaintiff to whom the demand is directed shall serve the original of the
response to it on the defendant making the demand, and a copy of the response on all other
parties who have appeared in the action, unless on motion of the defendant making the demand
the court has shortened the time for response, or unless on motion of the plaintiff to whom the
demand has been directed, the court has extended the time for response. (6) If a plaintiff to
whom this demand for a physical examination has been directed fails to serve a timely response
to it, that plaintiffwaives any objection to the demand. However, the court, on motion, may
relieve that plaintiff from this waiver on its determination that (A) the plaintiff has subsequently
served a response that is in substantial compliance with paragraph (5), and (B) the plaintiffs
failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.
The defendant may move for an order compelling response and compliance with a demand for a
physical examination. The court shall impose a monetary sanction under Section 2023 against
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel response
and compliance with a demand for a physical examination, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition
of the sanction unjust. If a plaintiff then fails to obey the order compelling response and



compliance, the court may make those orders that are just, including the imposition of an issue
sanction, an evidence sanction, or a terminating sanction under Section 2023. In lieu of or in
addition to that sanction the court may impose a monetary sanction under Section 2023. (7) If a
defendant who has demanded a physical examination under this subdivision, on receipt of the
plaintiffs response to that demand, deems that any modification of the demand, or any refusal to

. 'submit to the physical examination is unwarranted, that defendant may move for an order
compelling compliance with the demand. This motion shall be accompanied by a declaration
stating facts showing a reasonable and good faith attempt at an informal resolution of each issue
presented by the motion. The court shall impose a monetary sanction under Section 2023 against
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel
compliance with a demand for a physical examination, unless it finds that the one subject to the
sanction acted with substantial justification or that other circumstances make the imposition of
the sanction unjust. (8) The demand for a physical examination and the response to it shall not be
filed with the court. The defendant shall retain both the original of the demand, with the original
proof of service affixed to it, and the original response until six months after final disposition of
the action. At that time, the original may be destroyed, unless the court, on motion of any party
and for good cause shown, orders that the originals be preserved for a longer period. (d) If any
party desires to obtain discovery by a physical examination other than that described in
subdivision (c), or by a mental examination, the party shall obtain leave ofcourt. The motion for
the examination shall specify the time, place, manner, conditions, scope, and nature of the
examination, as well as the identity and the specialty, if any, of the person or persons who will
perform the examination. The motion shall be accompanied by a declaration stating facts
showing a reasonable and good faith attempt to arrange for the examination by an agreement
under subdivision (e). Notice of the motion shall be served on the person to be examined and on
all parties who have appeared in the action. The court shall grant a motion for a physical or
mental examination only for good cause shown. If a party stipulates that (1) no claim is being
made for mental and emotional distress over and above that usually associated with the physical
injuries claimed, and (2) no expert testimony regarding this usual mental and emotional distress
will be presented at trial in support of the claim for damages, a mental examination of a person
for whose personal injuries a recovery is being sought shall not be ordered except on a showing
of exceptional circumstances. The order granting a physical or mental examination shall specify
the person or persons who may perform the examination, and the time, place, manner, diagnostic
tests and procedures, conditions, scope, and nature of the examination. If the place of the
examination is more than 75 miles from the residence of the person to be examined, the order to
submit to it shall be (1) made only on the court's determination that there is good cause for the
travel involved, and (2) conditioned on the advancement by the moving party of the reasonable
expenses and costs to the examinee for travel to the place of examination. (e) In lieu of the
procedures and restrictions specified in subdivisions (c) and (d), any physical or mental
examination may be arranged by, and carried out under, a written agreement of the parties. (f) If
a party required by subdivision (c), (d), or (e) to submit to a physical or mental examination fails
to do so, the court, on motion of the party entitled to the examination, may make those orders
that are just, including the imposition of-an issue sanction, an evidence sanction, or a terminating
sanction under Section 2023. In lieu of or in addition to that sanction, the court may, on motion
of the party, impose a monetary sanction under Section 2023. If a party required by subdivision
(c), (d), or (e) to produce another for a physical or mental examination fails to do so, the court,
on motion of the party entitled to the examination, may make those orders that are just, including
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the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Section
2023, unless the party failing to comply demonstrates an inability to produce that person for
examination. In lieu of or in addition to that sanction, the court may impose a monetary sanction
under Section 2023. (g) (1) The attorney for the examinee or for a party producing the
examinee, or that attorney's representative, shall be permitted to attend and observe any
physical examination conducted for discovery purposes, and to record stenographically or
by audiotape any words spoken to or by the examinee during any phase of the examination.
This observer may monitor the examination, but shall not participate in or disrupt it. If an
attorney's representative is to serve as the observer, the representative shall be authorized
to so act by a writing subscribed by the attorney which identifies the representative. If in
the judgment of the observer the examiner becomes abusive to the examinee or undertakes
to engage in unauthorized diagnostic tests and procedures, the observer may suspend it to
enable the party being examined or producing the examinee to make a motion for a
protective order. If the observer begins to participate in or disrupt the examination, the
person conducting the physical examination may suspend the examination to enable the
party at whose instance it is being conducted to move for a protective order. The court
shall impose a monetary sanction under Section 2023 against any party, person, or attorney
who unsuccessfully makes or opposes a motion for a protective order, unless it finds that
the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust. If the examinee submits or
authorizes access to X-rays of any area of his or her body for inspection by the examining
physician, no additional X-rays of that area may be taken by the examining physician
except with consent of the examinee or on order of the court for good cause shown. (2) The
examiner and examinee shall have the right to record a mental examination on audio tape.
However, nothing in this article shall be construed to alter, amend, or affect existing case
law with respect to the presence of the attorney for the examinee or other persons during
the examination by agreement or court order. (h) If a party submits to, or produces another
for, a physical or mental examination in compliance with a demand under subdivision (c), an
order of court under subdivision (d), or an agreement under subdivision (e), that party has the
option of making a written demand that the party at whose instance the examination was made
deliver to the demanding party (1) a copy of a detailed written report setting out the history,
examinations, findings, including the results of all tests made, diagnoses, prognoses, and
conclusions of the examiner, and (2) a copy of reports of all earlier examinations of the same
condition of the examinee made by that or any other examiner. If this option is exercised, a copy
of these reports shall be delivered within 30 days after service of the demand, or within 15 days
of trial, whichever is earlier. The protection for work product under Section 2018 is waived, both
for the examiner's writings and reports and to the taking of the examiner's testimony. If the party
at whose instance the examination was made fails to make a timely delivery of the reports
demanded, the demanding party may move for an order compelling their delivery. This motion
shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt
at an informal resolution of any issue presented by the motion. The court shall impose a
monetary sanction under Section 2023 against any party, person, or attorney who unsuccessfully
makes or opposes a motion to compel delivery of medical reports, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust. If a party then fails to obey an order compelling delivery of
demanded medical reports, the court may make those orders that are just, including the
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imposition of an issue sanction, an evidence sanction, or a terminating sanction under Section
2023. In lieu of or in addition to those sanctions, the court may impose a monetary sanction
under Section 2023. The court shall exclude at trial the testimony of any examiner whose report
has not been provided by a party. (i) By demanding and obtaining a report of a physical or
mental examination wider subdivision (h), or by taking the deposition of the examiner, other than
under subdivision (i) of Section 2034, the party who submitted to, or produced another for, a
physical or mental examination waives in the pending action, and in any other action involving
the same controversy, any privilege, as well as any protection for work product under Section
2018, that the party or other examinee may have regarding reports and writings as well as the
testimony ofevery other physician, psychologist, or licensed health care practitioner who has
examined or may thereafter examine the party or other examinee in respect of the same physical
or mental condition. G) A party receiving a demand for a report under subdivision (h) is entitled
at the time of compliance to receive in exchange a copy of any existing written report of any
examination of the same condition by any other physician, psychologist, or licensed health care
practitioner. In addition, that party is entitled to receive promptly any later report of any previous
or subsequent examination of the same condition, by any physician, psychologist, or licensed
health care practitioner. If a party who has demanded and received delivery of medical reports
under subdivision (h) fails to deliver existing or later reports of previous or subsequent
examinations, a party who has complied with subdivision (h) may move for an order compelling
delivery of medical reports. This motion shall be accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an informal resolution of each issue presented by
the motion. The court shall impose a monetary sanction under Section 2023 against any party,
person, or attorney who unsuccessfully makes or opposes a motion to compel delivery of
medical reports, unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction unjust. If a party
then fails to obey an order compelling delivery of medical reports, the court may make those
orders that are just, including the imposition of an issue sanction, an evidence sanction, or a
terminating sanction under Section 2023. In lieu of or in addition to the sanction, the court may
impose a monetary sanction under Section 2023. The court shall exclude at trial the testimony of
any health care practitioner whose report has not been provided by a party ordered to do so by
the court. (k) Nothing in this section shall require the disclosure of the identity of an expert
consulted by an attorney in order to make the certification required in an action for professional
negligence under Sections 411.30 and 411.35.
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JOHNN. SKIMAS e.c,
SuperiorCourtJUdge, Ret.

201 N.E. Park Plaza Drive, Suite 210
Vancouver, WA 98684-5808
. . (360) 944~7205

October 27, 1999

Thomas D'Amore
Attomey at Law
506 SW Sixth Avenue, Suite 700
Portland, Oregon 97204-1527

Re: OTLA D'ME Task Force

Dear Mr. D'Amore:

RECEIVED
on zs1999

0'AMORE &ASSOCIATES, P.C.

Enclosed is a declaration which I hope will be ofassistance to you and your task
force in discussing the desirability of amending ORCP 44. If! may be of further
assistance, please do not hesitate to give me a call.

~ry()7;iL-~
~Skimas
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DECLARATION OF JOHN N. SKIMAS

1, John N. Skimas, declare as follows:

From 1971 through 1992 I served as a Superior Court Judge in Vancouver, Clark
County, Washington. During my tenure I had been requested on several occasions to
authorize attendance at a CR 35 medical examination by a representative ofclaimants.
Without express authority under the rule such a request was granted only on a showing of
special circumstances. Occasionally a family member was permitted to attend instead of
a representative mainly for moral support. The practice of granting these requests lacked
uniformity and varied among judges. Hearings on these matters took valuable court time
and increased the costs to the parties.

CR 35(a) was amended in 1993 to allow for the presence of a claimant's
representative at a requested medical examination and for recording. Since 1992 I have
participated in over 600 mediation/arbitration proceedings in Oregon and Washington
cases where defense medical examinations were frequently involved. Some of the
Washington cases had representatives present during medical examinations and I cannot
recall any issue ever having been raised regarding attendance by a claimant's
representative. I have also discussed the matter with two of my former colleagues and
they have not experienced any claims of abuse or problems with the operation of the
current rule other than a rare complaint by a doctor who does not understand or
appreciate the purpose of the rule.

I certify under the penalty of perjury under the law of the State of Washington
that the foregoing is true and correct.

Dated this 27 th day of October, 1999.

rb£JiJ)j~~
~

..~,
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DECLARATION OF JOHN ALEXANDER REGARDING OBSERVERS AT
CIVIL RULE 35 MEDICAL EXAMINATIONS

John Alexander, declares as follows:

1. My name is John Alexander. I am an attorney licensed in the state of

Washington. I am also licensed in the state of California and have been practicing in

Washington state since 1978. The statements made by me are based upon my personal

knowledge and I am competent to testify to the same in a court of law.

2. .For the past 14 years I have practiced personal injury law exclusively. The

vast majority of my experience has been as a plaintiffs personal injury lawyer; however, I

have also been retained by insurance companies to represent defendants.

3. For the past six years, it has been my practice to send an observer to

attend the physical examinations of my clients pursuant to the provisions of Civil Rule

35. For the past six months, it has become my practice to make certain that the full

proceedings of the medical examination in the presence of my client be tape recorded by

the observer.

4. At no time have I ever received a complaint from defense counsel, from

the physician retained by defense counselor the insurance company to the effect the

observer interfered, impeded, or in any way, directly or indirectly, restricted the activities

of the physician during the CR 35 exam.

5. The only time I have been informed of displeasure or concern on the part

of the examining physician has been when the examining physician did not know of or

was misinformed regarding the right of the examinee to have an observer at the CR 35

examination and/or to have the observer audiotape it.

.~.~..;
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6. To the contrary, it has been rIrf observance that the most effective defense

CR 35 medical examiners are those who choose not to make an issue of the fact of the

observer or the audiotaping.

7. It has been my experience that when the CR 35 examination is observed

and audiotaped, that the defense medical examinations are more thorough, more

courteous, and less stressful and/or traumatic for the examinees, rIrf clfen~-------_·_··_·

8. Further, never have I heard in conversation or in any professional

publication in the state of Washington complaints or surmise to the effect that observers

at CR 35 examinations impede, interfere, or otherwise restrict physicians conducting the

CR 35 exam.

I DEClARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF

WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.-
DATED this11 day of May, 1999, at Seattle, Washington.

- 2 -
-
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DECLARATION OF J. STEPHEN FUNK

J. Stephen Funk, being first duly sworn on oath deposes and says:

On at least two occasions I have attended my client's IME and the doctor indicated there

was no problem. On numerous occasions my client has openly displayed a tape recorder and no

doctor has ever said it interfered with the exam. A competent physician will simply ignore it.

I have been in law practice 36 years. In Washington th~ patient may at an independent

medical exam have anyone he chooses accompany him and audiotape the exam.

The tape gives the patient confidence and precludes any possible argument about how the

patient cooperated, whether he was abused or how long the exam took.

I certify under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct

DATED this L day of June, 1999 at Bellevue, Washington.

. ! // . ,
f' 7 j .t;;~

. Stephen Funk

-o-e.



COUNCIL ON COURT PROCEDURES

1221 University of Oregon
1010fLaw

~"5ene, OR 97403-1221

January 26, 2000

Telephone: (541) 346-3990
FAX: (541) 346-1564

"',.

To:

Fm:

Re:

Kathryn Clarke
Skip Durham
Ralph Spooner

Maury Holland JU1. ftr.
1MB-Related Materials

Enclosed are some materials relating to 1ME's which Mike
Marcus sent to me with a request that I forward a copy to each of
you. Good l~~ with your efforts to solve all these problems.
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EVERETT B. COULTER. JR.
JOSEPH P. GAGLIARDI
MICHAEL C. GERAGHTY
M. JANE PARRY"
....:lUCE E. COX

• .LSO A,OMITTED IN IDAHO

TURNER, STOEVE & GAGLIARDI, P.S.

LAWYERS

301 WEST INDIANA, LOWER LEVEL

P,O, BOX 5210

SPOKANE, WASHINGTON 99205·0210

December 20, 1999

CLARE E. TU RNSR
{1909·' 983)

ROBEAT E. STOEVE
(1917·19901

TELEPHONE
AREA CODE 509

32~-1 552
FAX: 325-1425

The Honorable Janice Wilson
Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, OR 97204-1123

REo' Washington 1ME's

Dear Judge Wilson:

K'Cv'iJ /.f·l r'i..;ot;;':;f:o:rr-.; ...
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One Oregon Association of Defense Counsel circulated an e-mail regarding conduct of
independent medical examinations in Washington.

1 have been practicing for 25 years and most of my practice is defense work. I practice in Eastern
Washington and North Idaho and probably have 20-30 IME's per year conducted.

In my experience, having a witness attend the IME, audio recording the IME or even video
recording the IME is generally not justified. I have not kept any statistics on my practice, but I
would estimate that less than 25% of the IME's that I request involve a witness, audio recording
or video recording. It is generally an inexperienced lawyer who somehow has the perception that
the IME is biased, slanted and inappropriate. Recently I had an experience with an attorney
insisting that the IME be video taped, and I did review the video tape of the IME. The result of
the video taping was that the examination took significantly longer than usual. I think a potential
problem exists in audio taping or video taping the IME and then subsequently allowing the tape
to be played to the trier of fact in that it becomes duplicative in terms of testimony.

I have had some concerns of audio and visual taping IME's in that many physicians are not
willing to have the matter audio taped or video taped. In a particular case, audio means recorded
the IME and the plaintiff kept crying out when the physician was applying feather touch to the
effected area and the impression that one may have reached was that the doctor was hurting the
patient.
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In terms of video taping IME's, I think a very definite risk exists and that it is an intrusive
process when an individual is garbed in a hospital gown and truly does not present all that well.

.an not certain what experience the Oregon courts have had with how the IME's are conducted,
but in my opinion and experience, if a plaintiff does want to have someone along then a third
party independent witness that observes the process is probably the best safe guard - assuming
a safe guard is necessary. Recording, whether audio or video, is an effort to create achilling
atmosphere around doctors that would be willing to perform IME's. I have a very strong sense
that some plaintiff's attorneys have sought to freeze out physicians from performing IME's.

'(L-
EVERETT B. COULTER, JR.

EBC:jh
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.. CHRYS A. MARTIN
E~mail: chrys.manin@buUivant.com
Direct Dial: 503499-4420

Hon. Janice R. Wilson
Circuit Court Judge
Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, OR 97204

December 21,1999
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f~.":: .. t.oo' itl. L:~i ,';.\~~ ;:Y:.-:·

DEC 2 ~ i;SS

JUDSE JAN1CE VnLS:j~··i

•

•

Re: Potential Change in Motion Panel Position on Independent Medical Exam

Dear Judge Wilson:

I understand from Judge Jones that the Motions Panel is considering a change to
its position that a party subjected to an !ME is not allowed to tape the !ME or have a third party
present. I have surveyed a number of Oregon Association of Defense Counsel members,
including several who practice in Washington. I have also talked with a number ofdefense
attorneys who practice in the state of Washington, which allows for taping and the presence of a
third party.

The Oregon Association of Defense Counsel believes strongly that a change in the
rule would interfere with the independent medical exam process, raise the cost of litigation and
involve the court more frequently in discovery battles. First, we believe it will have a chilling
effect on physicians willing to do independent medical exams. As you know aggressive
litigation strategies have already caused some medical practitioners in Oregon to severely limit
the number of independent medical exams they perform or stop performing this service
altogether. We believe that allowing tape recording of such exams and in particular allowing a
third party to attend would exacerbate this problem significantly.

Second, this will clearly increase the cost of litigation, as the party having the
!ME will either bring their counselor another medical practitioner to the !ME. This will add
costs to every case.

Most importantly, we foresee any change in the rule as creating the opportunity
for a myriad of discovery battles surrounding the extent and nature of third party participation in
!MEs. This would unnecessarily take up the court's time to resolve these battles.

As to the Washington experience, the practice has evolved ofinvolving the court
in actual selection of the medical examiner. Representatives frequently interfere with the process

300 Pioneer Tower. 888 5W Fifth Avenue, Portland. OR 97204-2089' 503-228-6351 Fax 503-295-0915

Attorneys at Law Seattle Vancouver Portland Sacramento San Francisco Irvine www.bullivant.com



&

Hon. Janice R. Wilson
December 21, 1999
Page 2
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even though the rule prohibits such interference. They will object to certain questions, answer
questions instead ofallowing the examinee to answer, provide information focused on the legal
process rather than the medical issues, and become argumentative with the medical practitioner.
These issues are particularly important with psychiatric medical exams. The conditions must be
ideal for such exams and the presence of a third party is a significant interference in this type of
exam.

Other Washington lawyers report that there has not been any particular utility to
result from the presence of a representative other than to attempt to interfere with the process
during the IME.

In Washington there are a number ofdisputes, resetting ofIMEs and delays
involving what constitutes a proper representative. Parties have attempted to bring a variety of
experts into the IME, including nurse practitioners, chiropractors, their treating physician,
paralegals or their counsel. Recently one of my partners in our Washington office had Judge
Ladley rule that it was improper to bring an expert to an IME.

If you would like some more specific examples of how the rule has been
implemented in Washington and some ofthe problems that have been created, we would be
happy to provide you with tlioi£oef:ii1s". ·We thank you very much for soliciting our input on this
important matter. We would request that the Motion Panel consider having an open forum or
roundtable discussion with a group ofplaintiffs' and defense lawyers on this issue before a
decision is made, if a change is under consideration. Thank you very much for your review of
these matters.

711tuz;;;v

CAM:ej1
cc: OADC Board
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5210 S.W. Corbett Avenue
Portland, Oregon 97201-3897
(503) 226-:1.555· Fax (503) 24:1.·7148
http://www.OrMedAssoc.org
oma@ormedassoc.org

The Honorable Robert P. Jones
1021 SW 4th

Portland, OR 97204

December17, 1999
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MEDICALt~
ASSOCIATION

RICHARD G. KINCADE. M.D.
Pre.llhJnt

DAVID J. UNDQUIST, M.D.
P,e~dont·EI(tCt

J. THOMAS HOGGARD. M.D.
Pat Pttnldont

BYRON T. SAGUN$KY, M.D.
Vito PT,uldent

MARTIN O. SKINNER, M.D.
Sec",r,.,,..Tr....ur.'

COUN R. CAVE. M.D.
SpeII••r

Houu of O.'*,ptl!lf

ROBERT L O£RNEOOE, CAE
£}(ftCutll'o OlrOf;fot

JAMES A. KRONENBERG. CAE
AssoeJatl!l E,u'CutJv. Dlrt:ctor

Dear Judge Jones,

Per our recent phoneconversation here is the letter from OMA's outside counsel
on the subject of IME recordation.

~~~!,-
Sincerely,

'--CQ -

Happyholidays!

•
Paul R. Frisch

ROBERT PAUL JONES
CIRCUIT COURT JUDGE

•
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MARK A. BONANNO*
PAUL A. COONEY:
THOMAS E. COONEY
THOMAS M. COONEY
MICHAEL D. CREW
STEVEN L. WILLIAMS

Mr. Paul Frisch
Oregon Medical Association
5210 SW Corbett Ave.
Portland, OR 97201

LAW OFFICES OF

COONEY & CREW, P.c.
A PROFESSIONAL CORPORATION

888 SW Fifth Avenue. Suite 890 *Also Member of Districtof ColumbiaBar
Portland. Oregon 97204 : Also Member of Washington Bar

FAX (503) 224·6740
E·Mail Address: CooneyCrew'@aol.com RAYMOND F. MENSING. JR.

TELEPHONE: (503) 224-7600 (1930-1999)

December 14, 1999

•

•

Re: Recording and Attorney's Presence at lME's

Dear Paul:

I enclose herewith a copy of the case of Pemberton v. Bennett in which the Oregon
Supreme Court ruled that whether plaintiff was entitled to have her attorney present at an IME
was left to the sound discretion of the trial court. The state of the existing law in Oregon is that if
the plaintiff can convince the trial court that there is a legitimate need for a lawyer to be present,
that can be accomplishedwith the proper showing to the trial court. If the plaintiffs lawyer is
going to be allowed to be present, shouldn't the defendant's lawyer also be allowed to be
present? If this is a female patient being examined, is this going to result in a lot of
embarrassment to all parties concerned, and is it going to interfere with an effective evaluation by
the physician?

[ am less concerned about tape recording the [ME as [ am about the lawyer being present.
[ assume it would be the plaintiff's responsibility to do the recording.

[ think some physicians will be unwilling to conduct IME's if lawyers are present. The
existing rule has worked reasonably well throughout the years and I think it should be left as it is,
with it remaining in the sound discretion of the trial court whether an attorney may be present or
if it is to be recorded. I attach the State of Washington rule. Mick Hoffman, who does most of his
practice in Washington, says it works okay.

The other issue that was raised was the matter of plaintiffs' lawyers subpoenaing
physicians as fact witnesses and not following the guidelines of the OMA and the Oregon State
Bar for payment oftirne loss. Unfortunately, these are only guidelines and always have been, and
there is no way to enforce them. However, the plaintiffs lawyer takes the risk that he wilIget an
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angry. hostile witness who may not be cooperate. Part of the problem, from the plaintiffs
lawyer's standpoint is that the costs or the fees being charged by physicians nowadays are
sometimes quite high and the case just doesn't justify spending that type of money.

If you wish to pass this on to Judge Jones, feel free to do so.

Sincerely.

:...;)
('rr/Y1
" '.' -

Thomas E. Cooney

TEC/alw
Enclosures
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Damages-Medical examination ou.t of presence or attorneY
2. Order in personal injury action calling for examination of

plaintiff out of the presence of the plaintiff's attorney by a doctor
selected by the defendants was not an abuse of discretion.

See right of party to have his attorney or physician present
during his physical examination at instance of opposing party.

17 Am Jur, Discovery and Inspectton (reved § 45).
64 ALR2d 497.
CJS ~,mages § 174.

"

285PEMBERTON V. BENNETT
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PEMBERTON v. BENNETT ET AL
381 P. 2d 705

Personal injury action. From a judgment of the Circuit Court,
Mullnomah County, Virgil Langtry, J., the plaintiff appealed.
The Supreme Court, Denecke, J., held that order calling for ex
amination of the plaintiff out of the presence of the plaintiff's
attorney by a doctor selected by the defendants was not an abuse
ot discretion.

Affirmed.

Damages--Proof-Injuries-ResuU of prior accident
3. Proof In personal injury actton that plaintltf's injuries were

not caused by defendants' fault and were the result of a prior
accident was properly adduced, under pleading denying that de
fendants' conduct had caused plaintiff's injuries, to establish
that injuries were the result of a prior injury, and admission of
such proof was not objectionable on theory that its admission,
in absence of a mitigation pleading, represented an unpennitted
effort to establish mitigation of damages.

J)amages-Mc«lIcal examination-Presence 01 counsel
1. Determination In personal injury action of whether counsel

n.ay insist upon being present at a medical examination of Ws
client by a physician other than the treating physician lies within
discretion of trial court.

Damages-Instructlon-Aggravatlon of a prior Injury
4. Trial court properly Instructed jury in personal injury

action concerning the law against recovery for an aggravation of
a prior Injury even though aggravation ot a pre-existing injury
had not been pleaded In view of fact that defendants had urged
that the injuries for which damages were sought were caused by
a prior accident and in view of medical testimony indicating a
relationship between present physical condition and prior acci
dent.

[234 Or.
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Appeal from Circuit Court, Multnomah County.

VIRGIl, LANGTRY, Judge.

lIfart in Schedler, Portland; argued the cause for
appellant. On the briefs were Schedler &Moore, Port
land.

Thomas E. Cooney, Portland, argued the cause for
respondents. With him on the brief were Maguire,
Shields, Morrison, Bailey & Kester, Portland.

Before McALLISTER, Chief .1ustice, and PERRY,
O'CONNELL, DENECKE and LUSK, Justices.

AFFIRliED.

DENECKE, J.
The defendants admitted liability and plaintiff re

covered a verdict in a personal injury action in the
sum of $1,731.55. Plaintiff alleges that she suffered
serious injuries and in her complaint she prayed for
$45,000 general damages and $1,231.55 special darn.
ages. Plaintiff has appealed from the verdict.

Plaintiff assigns as error the trial court's granting
of defendants' motion to require plaintiff to be physi
cally examined by a physician selected by the defend
ants out of the presence of plaintiff's attorney. De.
fendants' motion was accompanied by an affidavit. It
recited that it had been arranged for plaintiff to be
examined by a physician; that the plaintiff arrived
with her attorney who refused to permit the plaintiff
to be examined unless he was present; and that the
physician refused to make the examination under these
conditions. There is nothing to indicate in what way
plaintiff believed her physical examination out of the
presence of - 'r attorney would be or was prejudicial

•

'.

•
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Cite as 234 Or. 285

to her. The defendants did not offer any testimony
at the trial and the physician who examined the plain
tiff did not testify.

Other jurisdictions have varied in their solution
to this problem; partially depending upon statutes of
the jurisdiction and the particular circumstances at
tendant upon the examination. See Annotation, "Right
of party to have his attorney or physician present dur
ing his physical examination at instance of opposing
party," 64 ALR2d 497 (1959).

This court in Carnine v. Tibbetts, 158 Or 21, 74
P2d 974, hold that the requirement of a physical ex
amination by a physician selected by the opposing
party is largely within the discretion of the trial court.
In that case, however, it was held that the trial court
abused its discretion by refusing to order a physical
examination. The court there stated, at p 34:

"The order requiring the litigant to submit to
a physical examination should contain provision
for reasonable safeguard against offending or in
juring the party to be examined. If the plaintiff
has any objection to being examined by the doctor
suggested by the defendant, the court should desig
nate some physician of competent skill, indifferent
between the parties: • • •

"Other matters which may arise relating to the
examination should be provided for in the order
appointing the physician. • • ."

The right of counsel to be present was not discussed.

1. We hold that whether or not counsel can insist
on 'being present at a medical examination of his client
by a physician other than the treating physician, is
a matter largely within the discretion of the trial court.

The most compelling ground for conditioning the
right to a physical examination upon the right of coun.

[234 Or.PEIIDERTON v. BENNETT286



(j) Principles of Medical Ethics. American Medical Association.
§ 6: U A physician should not dispose of his services under terms
or conditions which tend to interfere with or impair the free and
complete exercise of his medical judgment and skUl or tend to
cause a deteri'·'tlon of the quality of medical care."·

sel to be present is that when a person retains counsel
to represent him in litigation, such counsel ordinarily
can be present at all times to advise his client in any
matter affecting the lawsuit. On the other hand, a
medical examination is not an occasion when the as
sistance of counsel is normally necessary. This is so
hecause of the nature of a medical examination, which
is very different, for example, from an oral discovery
examination by opposing counsel. It is also not ordi
narily regarded as an adversary proceeding because a
medical examiner is not supposed to be, and ordinarily
is not, seeking to establish facts favorable to the party
who engaged him to make the examination. This is
the case even though the examining physician is se
lected and compensated by the opposing party.Ql Un
fortunately, such objectivity is not always present.

The presence of an attorney in an examination
would probably tend to prolong the examination and
could create an atmosphere in which it would bediffi
cult to determine the examinee's true reactions. This
would result in it becoming more difficult to secure
a medical examination by the kind of physician whose
opinions are particularly desired by the court, i.e.,
those who regard the examination as an objective at
tempt to find the facts, regardless of the consequences
to any party.

However, there are certain occasions when the trial
court might determine that the attorney's presence at
all or part of an examination is a reasonable request.
The examinee, the examiner, the nature of the pro
posed examination or the nature of the medical prob-

Cite as 2.34 Or. 285

lem,-these factors, separately or collectively, could
cause the trial court to condition the examination upon
the attorney being permitted to be present at all or
part of the examination.

2. In the instant case, no reason was advanced why
it was desirable or necessary that the attorney for
the plaintiff be present at the examination. The trial
court had no basis for determining whether or not the
examination should be conducted with or without the
presence of plaintiff's counsel. This assignment of
error is found to be groundless.

3. The defendants attempted to prove at trial that
the plaintiff's injuries were not caused by defendants'
fault hut had been caused by a prior accident. Plain
tiff objected to such proof and now contends that
its admission was error because such proof was a
matter of mitigation of damages and mitigation had
not been pleaded by the defendants. This is not a mat.
ter of mitigation of damages. Defendants were con
tending that the plaintiff's condition was not caused
hy the conduct of the defendants, but rather was
caused by a prior accident. This is a contention that
may be made nnder pleadings in which the defendants
deny plaintiff's injuries were caused by defendants'
conduct.

4. Plaintiff excepted to the court's instruction to the
jury that the plaintiff could not recover for an aggra
vation of a pre-existing injury because the plaintiff
had not pleaded aggravation. Plaintiff argues that
aggravation was not in the case because she did not
plead it and neither did defendants. As above stated,
the defendants did urge that the injuries plaintiff was
seeking damages for were caused by a prior accident.
The physician called hy the plaintiff testified that
there was some relationship between plaintiff'f; pres-
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290 P,mUERTON v. BENNETT [234 Or. May'63J MARTIN I'. GOOD 291

ent physical condition and the prior accident. The
trial court was justified in believing, under these cir
cumstances, that an instruction that the plaintiff could
not recover for an aggravation of a prior injury was
necessary for the clarification of the jury.

Judgment affirmed.

•

,,
,I

•

Argued April 4, Affirmed May 15, 1963

MARTIN v. GOOD
381 P. 2d 713

Suit for rescission of exchange of motels. From an adverse
judgment of the Circuit Court, Marion County, George A. Jones,
J., the. plaintiff appealed. The Supreme Court, Denecke, J., held
that evidence was insufficient to establish that plaintiff, who was
an experienced businessman and who had worked as an account
ant for almost 10 years, was entitled to rescission on ground of
inadequacy of consideration and misrepresentation of income
from motel he received In the exchange.

Decree affirmed.

Exchange of property-Evidence Insufficient
1. Evidence was Insufficient to establish that plaintiff, who

was an experienced businessman and who had worked as an
accountant for almost 10 Years, was entitled to rescission of ex
change of motels with defendant on ground of inadequacy of
consideration and misrepresentation of income from motel he
received in the exchange.

Appeal and error-EquUy-Qplnlon or irlal Judge
2. In equity cases, the facts are tried de novo by reviewing

court, but in case involving contradictory .testimony, opinion of
trial judge who saw witnesses and had an opportunity to appraise
the value of thetr testimony, is entitled to great weight.

Appeal and error-Decree In equity
3. Reviewing court will not reverse a decree tn equity case

by deciding one witness is to be believed and another witness is
not to be believed unless because of peculiar circumstances re
viewing court is convinced that trial court's decision in that
regard is clearly erroneous.

Exchange of property-Evidence insufficient
4. Evidence was Insufficient to establish that plaintiff, who

claimed that he would not have exchanged motels with defendant
if he had known that a person acting as agent for defendant had
an interest in defendant's motel, was not informed by defendant
of such agent's interest.

Principal and agent-Double agencY
5. When there is a double agency, one principal cannot charge

the other principal by reason of the agent's breach of his agency
obligation unless such breach was at the instigation of the other
principal.

•
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RULE 36, REQUESTS FOR ADMISSION·
(a) Request for Admission. A party may serve

upon any other party a written request for the admis
sion, for PUl'Poses of the pending action only, of the
truth of any matters within the scope of rule 26(b) set
forth in the request that relate to statements or
opinions of fact 01' of the application of law to fact,
including the genuineness of any documents described
in the request. Copies of documents shall be served
with the request unless they have been a.' are other
wise furnished or made available for inspection and
copying. The '-equest may, without leave of court, be
served upon the plaintiff after the summons and a
copy of the complaint are served upon the defendant,
01' the complaint is filed, whichever shall first occur,
and upon any other party with or after service of the
summons and complaint upon that party, Requests

RULES [,'Olt sur-unrou COUItT

RULE 35, PHYSICAL AND MENTAL
EXAt'diNATION OF PERSONS

(a) Order for Examination, When the mental 01'

physical condition (including the blood group) of a
party, or of a person in the custody or under the legal
control of a party, is in controversy, the court in which
the action is pending may order the party to submit to
a physical examination by a physician, or mental
examination by a physician or psychologist or to pro
duce for examination the person in the party's custody
or legal control. The order may be made only on
motion for good cause shown and upon notice to the
person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope
of the examination and the person 01' persons by
whom it is to be made. The patty being examined
may have a representative present at the examination,
who may observe the examination but not interfere
with or obstruct the examinatlon. Unless otherwise
ordered by the court, the party or the party's repre
sentative may make an audiotape recording of the
examination. which shall be made in an unobtrusive
manner.

Cit 34

ty. The request shall set lorth the items to he (b) Report of g~umininU' Physician (II' Psycholu-
inspected oither by individual item or by category, and KiSL
(~egcl'i?e each item and category wit~ ,l'em,onabte par- (1) If requested hy the parLy aJ.!ain~l whom an
t~culal'ty. The request ?hall .speclfy. a I'ea.~onable ·Ol'del' is made under rule :~fj(a) (H' the person exam-
time, pl~ce and manner ot making the Inspection and inert. the party causing t.he examination to he mane
performmg the related acts. shall deliver to the requesting party a copy of a

The party upon whom the request is served shall detailed written report of the examining ph,yaician or
serve a written response within 30 days after the psychologist setting out the examiner's findings, in-
service of the request, except that a defendant may eluding results of all tests made, diagnoaia and conclu-
serve a response within 40 days after service of the sions, together with like reports of all earlier examina-
summons and complaint upon that defendant The tions of the same condition, regardless of whether the
parties may stipulate or the court may allow a shorter examining physician 01' psychologist will be called to
0.' longer time. The response shall stale, with respect testify at trial. After delivery the party causing the
to each item or category, that inspection and related examination shall be entitled upon request to receive
activities will be permitted as requested, unless the from the party against whom the order is made a like
request is objected to, in which event the reasons for report of any examination, previously 0" thereafter
objections shall be stated. If objection is made to made, of the same condition, unless, in the case ·of a
part of an item or category, the part shall be specified report of examination of a person not a party, the

- and inspection permitted of the remaining parts, The party shows that the party is unable to obtain it. The
party submitting the request may move for an order coart on motion may make an order ag-ainst a party
under rule 37(a) with respect to any objection to or requiring delivery of a report on such terms as are
other failure to respond to the request or any part just, and if a physician or psychologist fails 0.' refuses
thereof, or any failure to permit inspection as request- to make a report the court may exclude the examin-
ed. er's testimony if offered at the trial.

A. party who produces documents f~., inspection (2) By requesting and obtaining a report of the
shall produce them as they ar~ kept 10 the usual examination so ordered 01' by taking the deposition of
course of bus~ess or shall ~rg~mze and label them to the examiner, the party examined waives any privilege
correspond WIth the categories 10 the request he may have in that action or any other involving the

(c) Persons Not Parties. This rule does not pre- same controversy regarding the testimony of every
elude an independent action against a person not a other person who has examined or may thereafter
party for production of documents and things and'··--.xammeilim in respectofthe same mental or physical
permission to enter upon land, condition,

(Amended effective July 1, 1972;. September I, 1985; Sep- (3) This subsection applies to examinations made by
tember 1,1989; September1, 1991.1 agreement of the parties, unless the agreement ex

pressly provides otherwise, This subsection does not
preelude discovery of a report of an examining physi
cian or the taking of a deposition of the physician in
accordance with the provisions of any other rule,

(Amended effe<:ti\'e July I, 1972; September17,1993.1

•
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TAKT & ASSOCKATES? P.C.
ktlorneys at Low 294 Worner Milne Rood
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Tel: (503) 657-8144
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nc. ,/1:; if', (:hA?,:;E3~;;RSThe Honorable Janice R. Wilson
Circuit Court of the State of Oregon
Fourth Judicial District
Multnomah County Courthouse
1021 SWFourth Avenue
Portland, OR 97204-1123

;}:..: ;;"'_);:~ ~.' f
~'.. f '" ,~

Re: Motion Panel Advisory Rulings Related to ORCP 44 Examinations

Dear Judge Wilson:

I am an insurance defense lawyer. I have been defending personal injury claims involving
independent medical examinations since 1971. I am currently on the Board of Directors of the
Oregon Association of Defense Counsel. My primary area of practice is Clackamas Countybut I
have had numerous cases in other counties in Oregon.

First, in my nearly 30 years of personal injury practicethis issue has onlycome up four or five
times. I recently discussed this matter with my former partner, Fred Canning, who practiced
personal injury litigation as a defense lawyerfor 37 years. He does not recall the issue ever
arising in his practice. In fact, I was unaware of the Multnomah County Circuit Court Civil
MotionsPanel ruling relating to defense medical examinations until just recently.

In mypractice, the issue has typically come up when the plaintiff's attorneyor someonefrom the
plaintiffs office shows up without notice at the defense medical examination. I have experienced
two very different reactions. In one situation, I recall the doctor simply got his own tape recorder
to tape the matter so he could be sure that the record was accurate.

It is the other doctor's reaction that concerns me most. The doctorwas extremely offended. He
viewed the examination as a medical and not a legal event. He felt that his honesty and integrity
were being impugned by the implicit suggestion that he could not nor would not conduct an
appropriate examination and accurately report his findings. The doctor refused to do the defense
medical examination.

I have seen a dispute between the plaintiffand the defense examining physician regarding what
happened during the examination on perhaps two or three occasions in over 500 personal injury
trials. In other words, a rule allowing recordings or attendance of a witness at defensemedical
examinations is simply not justified based upon myyears ofexperience.
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The Honorable Janice R. Wilson
December 29, 1999
Page 2

I hire doctors on a regular basis to performwhat I view as independent medical examinations.
My experience has been that the physicians I deal with are honest and conscientious. Theirviews
oftentimes conflict with the viewsoftreating physicians. The differences in medical opinions arise
from different philosophies and usually reflect a general difference of opinion between
practitioners. I have no interest in tape recording meetings between plaintiffs and their physicians
nor do I want to attend suchmeetings. I may disagree with medical opinions but I almost never
questionthe integrity of an opposing physician.

Part of the inherent problem with litigation is that injured people sometimes get confused about
whether they are seeing a doctor for medical or legal reasons. Highlighting the legal aspect of a
medical visit by recordings or witnesses will do little to advance the medical side ofthe case and
has a potential for interfering with the medical process.

In summary, I believe that recordings or the presence of attorneys or representatives will do
nothing to promote the ends of justice. I suspect that the vast majority of competent plaintiffs'
attorneys if given the option to appear or not appear at an independent medical examination
would choosenot to appear.

cc: Chrys Martin
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Hon. Janice Wilson
Circuit Court Judge
Multnornah County Courthouse
1021 SW Fourth Avenue
Portland, OR 97204

Re: Proposed Rule Changes Regarding Medical Examinations

Dear Judge Wilson:

I have learned that you are the new chair of the Multnomah County Motion
Panel that is now considering a rule change relating to defense medical
examinations. Specifically, being considered, based only on what I have
been told, is a rule that would permit the plaintiff and the plaintiff's attorney
to somehow record (audio and/or video) the examination or have an observer
present during the course of that examination.

Before any court rule is changed or new rule adopted, I urge your panel to
take the steps necessary to determine if a problem that requires correction
truly exists. Have there been abuses and, if so, who was involved (both
sides) and what happened? There may have been abuses, but on the other
hand, there rnay well be legitimate explanations for whatever happened.
Listening to the anecdotal experiences from only one side of a controversy
that has an interest in gaining an advantage will do no more than aggravate
whatever problem actually exists.

There is an old adage that, if one is around long enough, things will begin to
repeat themselves. I suspect that we are now there. During the mid-1970's,
a similar issue arose out of a swell of alleged abuses of the independent
medical examination process. Quite frankly, few of the alleged abuses were
ever substantiated, but, nonetheless, the problem was addressed.
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Re: Proposed Rule Changes Regarding Medical Examinations

From that controversy, a group of attorneys from the Multnomah County Bar
Association and representatives of the medical community met together in an
effort to resolve the problem. A companion issue related to the difficulty the
plaintiff's attorneys were having in scheduling the testimony of treating
physicians and the professional fees that they were charging. Out of this
process, a policy was developed and it was at least customary that defense
medical examinations would be attended only by the examining physician(s)
and the plaintiff/patient and nothing would be recorded on behalf of a
plaintiff. At the same time, something of a "truce" was reached with respect
to the difficulties that had been experienced with physicians appearing as
witnesses and how much they charge. It remained rather quiet for a long
time.

It was during this same period of time that ORCP 44 was being developed
with a fair amount of debate and analysis. That rule was adopted in 1978.
It contemplates an order issued by the court specifying the time, place,
manner, conditions and scope of the examination. This has largely been
ignored because attorneys, at least for the most part, are able to work out the
details without court intervention. The rule provides that, from the
examination, the plaintiff is entitled to receive a medical report and no more.
Surely, if it was intended that the plaintiff would be entitled to more than a
medical report or would be entitled to have the plaintiff's attorney or some
other observer present during the course of the examination, the Council on
Court Procedures that developed the rule and the legislature that adopted it,
would have so provided.

The discovery process incident to civil litigation has become notably more
contentious with the passage of time. There are probably a lot of reasons for
this, but, as it grows, we must recognize that any court rule that might be
adopted must be balanced and fair.

The controversy seems to have its origin in personal injury claims arising out
of auto accidents, slip and fall incidents and similar kinds of accidents.
Invariably, it pits a treating physician or chiropractor appearing on behalf of
the plaintiff against a physician retained on behalf of a defendant to address
the injury claims made by the plaintiff. To an outsider, it probably seems
clear that the physicians and/or chiropractors are advocates for those for
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Re: Proposed Rule Changes Regarding Medical Examinations

whom they appear and, because of this, balance and fairness to both sides is
critical. Simply stated, a court rule should not create a potential for
unfairness.

I now do little personal injury work where independent medical examinations
are used. However, the majority of my work brings me into contact with
many physicians of various specialties such that I have come to know their
perception of the litigation process and their willingness to be involved.

I have found that most competent and skilled physicians are simply not
willing to get involved in the litigation process in any capacity. Necessarily,
that means that the number of physicians available and willing to do
examinations and participate in the process, is very limited. Even their
number has gone down rather dramatically of late and will continue to do
so if the current trend continues. This could develop to the point where
there are not enough qualified physicians to do this kind of work or the only
physicians available are those who are not acceptable to either side. The
balance needed for the litigation of personal injury cases will be at risk if
participation means a transformation of the physician's clinic into an
extension of the courtroom and the adversarial process. ,

The reasons that I perceive for what has occurred and likely will continue to
occur in the future are as follows:

1) Most physicians view history-taking and the physical examination as a
private process in a clinical setting. They believe strongly that the
examination room should not be converted into something closely akin
to a courtroom. They endeavor to keep the specter of litigation outside
of the examination room and eliminate as much as possible the
potential overlay and secondary gain influences.

Those physicians with whom I have spoken strongly believe that if their
examinations are somehow recorded or attended by litigation related
observers, the clinical atmosphere will be destroyed. Further, under
such circumstances, the validity of examination results will be highly
suspect. Clearly, such an examination would be under significantly
different circumstances than any examination conducted by the
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Re: Proposed Rule Changes Regarding Medical Examinations

treating physician which will likely never be subject to an audio or
video tape recording or attended by a representative of the defendant.
Again, balance is important.

The influence of litigation is probably inherent in this process no
matter what is done. As an example, most competent physicians openly
say that they will not undertake elective surgery related to litigation
until the litigation is fully resolved. They have found that the need for
surgery often disappears rather suddenly once the lawsuit is resolved.
To add yet another layer of interference between the clinical
atmosphere and the decision-making process from a medical standpoint
will likely create even more imbalance and unfairness.

I have found that competent and skilled physicians who might be
willing to conduct such examinations will not do so if the litigation
process invades the examination room. The words used by those with
whom I have spoken have been "staged", an "opportunity for a
performance" and doing little more than creating yet another bit of
evidence to conceivably be used by a plaintiff. If done in this fashion,
they acknowledge that, if asked on cross examination about the relative
validity of the examination findings, they would have to say that the
findings have questionable validity. Plainly, this does not promote
fairness.

•

2) There is a developing tactic by some plaintiff's attorneys to issue
subpoenas duces tecum to physicians who do defense medical
examinations to produce an extraordinary variety of income records
and reports of medical examinations done in other cases that are
totally irrelevant to the case in question. These efforts have been
increasing, although they have met with mixed results before the courts
that have been confronted with motions to quash and for protective
orders. Competent and skilled physicians do not want and do not need
this kind of intrusion and are unwilling to expend the effort that is
required to respond to such subpoenas. They are simply not willing to
transform their offices into litigation management centers where the
expense far exceeds the revenue that could reasonably be generated .
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This is something rarely done with respect to the involvement of
treating physicians even though they are involved in just as much
litigation on behalf of their patients. Much like defense medical
examiners, they, too, are paid for their time.

This situation has driven skilled and competent physicians away to
such an extent that they are simply not willing to get involved. To add
another layer of intrusion by recording their examinations or having
representatives of the plaintiff observing the examination will drive
even more away from the process. This is closely akin to the situation
that existed during the mid-1970s when few physicians were willing to

get involved in conducting medical examinations. I fear that we are
destined for the same problems that then existed.

The risk of changing the current rule to allow audio and/or video tape
recording of defense medical examinations or to allow observers is to deprive
thedefendants of having skilled and competent physicians conduct such
examinations. This will produce imbalance and unfairness to the process.
After all, no plaintiff's attorney would ever be willing to allow the history
taking and physical examination of a treating physician to be somehow
recorded on behalf of a defendant nor would they allow defense 0 bservers to
sit in on such examinations. Defendants are no less entitled to an
examination with some semblance of an impartial clinical setting than
plaintiffs.

I am enclosing a copy of a motion and supporting points and authorities that
we filed not long ago in a Clackamas County case to obtain an order for a
defense medical examination. Also enclosed is the plaintiff's memorandum
in opposition and a copy of the court's order. Between these documents, you
will find there are citations to a sizeable amount of legal authority on the
subject that may be helpful to you and your panel.

In my judgment, the rule should remain for purposes of defense medical
examinations, that the plaintiff is not entitled to record the history or
physical examination nor will an observer be present on behalf of the
plaintiff. If a rule needs to be considered or adopted, I would suggest that
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consideration be given instead to whether subpoenas may be issued to
physicians to produce voluminous examination and financial records
regarding unrelated medical examinations.

I suspect that you will be receiving a fair amount of input addressing what
may be a proposed rule change relating to defense medical examinations.
Please consider what I have outlined above as a part of that process.

Very truly yours,

~~r.~:~
LAB:dm
Enclosures

cc Chrys Martin
Jonathan Hoffman
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Honorable Janice R. Wilson
Circuit Court Judge
Multnomah County Circuit Court
1021 SWFourthAvenue
Portland, Oregon 97204

RE: Motion Panel - IMEs

January 6,2000

If)IYf2rt-as
Bullivant IHouser IBailey

A Professional Corporation

RCVO iN CH.I\MS£Fi~

I~r.l o~~
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JUDGE' Jt~ii.r~::£ ';~~n~~ ;.:
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Dear Judge Wilson:

Enclosed is a transcript from a recent ruling by a trial court judge in Clark County
allowing a protective order preventing a treating practitioner from attending an IME. The
discussion highlights the problems inherent in such a situation.

Q~F~
CAM:cv/dm
Enclosure
cc: OADC Members (w/o enc)

300 Pioneer Tower, 888 5W Fifth Avenue, Portland, OR97204·2089.503·228·6351 Fax 503·295.0915

Attorneys at law Seattle Vancouver Portland Sacramento San Francisco Irvine www.bullivant.com
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1 THE COURT: Are you going to try a case on Monday,

2 II Mr. Foley?

e' 3

4

5

6

7

MR. FOLEY: Before JUdge Harris, Your Honor.

THE COURT: I thought you were.

MR. HORAK: Not this one. I hope not.

THE COURT: No. No.

MR. FOLEY: This is our motion, Your Honor. I think

8 II that for some reason our motion didn't get noted or filed. I

9 II did file it.

12 II Mr. Horak's motion coming back and I didn't realize --

•

10

11

13

14

15

THE COURT: It is probably in the file, Counsel.

And I ~ould apologize because the only thing I saw was

MR. HORAK: I have a copy of his motion if that

helps the Court.

THE COURT: No, it's in here. It's Defense Motion

I
I

16 II for Protective Order.

~
~

~
~
"1:
<!l

17

18

19

MR. FOLEY: This is sort of a continuing discussion

from our motion last time on trying to keep our limited pool

of 1MB doctors intact. It's a problem for us. We have just a

20 II handful of people willing to come to court and take the slings

21 II and arrows. I respect Stan for trying and for what he's

22 II doing, but looking at the financial information, which he's

23 II entitled to do in a summary fashion, I am against that too.

24 II He sent me written deposition questions, and I will provide

• 25 that to him. Will not give him tax returns and things of that

James A. Frame, RPR
FR-AM-"£J"-601LZ9

....................,
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•
1 II nature.

2

3

MR. HORAK: That's already been decided.

MR. FOLEY: What happened at the lME, she showed up

4 1/ with a chiropractor, which is the most unusual thing that I

5 II have had happen at an IME, and Dr. Peterson took extreme

6 II umbrage to that and I do too not just because he's a

7 II chiropractor but because I think it's outside the. rule and

8 II also because it is an attempt conceivably to throw an expert

9 II witness into this case again. I thought he was a treating

10 II Chiropractor. As it turns out, he's just a chiropractor that

11 II walked around in this lady's back pocket I guess for the

12 II purpose of this examination, and my doctor didn't want to do

13 II it. He thought that was improper, and as I think the Court

• 14 may understand, being second guessed by a chiropractor coming

15 II at the whole injury syndrome from a different perspective

16 II would be I think totally improper. We don't send our IME

e

~

i
17

18

19

doctors to their examinations of their doctors. The Court has

control over the situation. I did not have time to do a long'

brief on this, but in the case of -- in the comments on

20 II physician examination you --

21

22

THE COURT: What are you looking at?

MR. FOLEY: It's the practice book, Orland and

23 II Tegland, Volume 4, page 223. It says that the patient

24 II who's -- psychiatric exam under Cll. 35. The claimant attorney

• 25 can insist on being present but he's not entitled to have his

James A. Frame, RPR
FR-AM-EJ-601LZ9



2 II comments to the rule in the pocket part it states, "Committee

1 It spouse or other family members present at the time. Under the

• 3 believed that an independent medical examination can be a

4 II stressful and intimidating experience for a party and thus

5 II that the per,\,on being examined should be able to have a

6 II representative present if for no other reason than for moral

7 II support. In addition, howev:er, it's argued that such an

8 II examination may often result in ex parte discovery with the

9 II examiner asking a number of questions regarding the party's

10 !I history. If only the answers and not the questions are

11 II recorded, it is difficult to tell if the examiner's report

12 Ii contains errors. An observer may be a.ble to act as a
I

13 II secondary resource in this situation. But for this reason thel

er

~

~
o
t;
,~

e

14 ,I
:1

15 II
16 I,
17 !I
18

19

proposed amendment also provides that either the party or the

party's representative may make an audiotape recording of the

examination,t.hough such recol:'ding must not be allowed to

interfere or obstruct the examination."

We have no objection to obviously an audio

recording and somebody sitting as an observer. The problem

20 II with the chiropra~tor is that it's going beyond the witness

21 II level, and basically this is a witness ruling. In other

•

22

23

2~

25

words, you get to have somebody there to make a record of what

happens, not to develop expert testimony for an additional

layer of expert discovery or expert attack.

As the Court is fUlly also aware, and I've 90~

James A.· F.rame, RPR
FF:-1\M-EJ-601LZ9

=::1";\'< "A~ ?V\10 OClGF' .9C;
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1

2

3

4

5

6

7

8

9

10
i:i

11 I:
12 II

i
131

!
I

14

15

16

17

18

19

20

21

22

23

24

25

-_¥- -~- ----

to make this as a public policy argument in addition to my

argument based on the rule, is that as X said when I started

out, I have a very limited pool of doctors who are willing to

do that, and there's even a more limited pool of, quite

frankly, qualified doctors who are articulate, who can explain

their position to the jury, who mayor may not have a certain

belief system about medicine versus chiropractic, which I'm

entitled to provide to the jury, and I don"t believe that the

purpose of the rule's fulfilled by allowing an expert to come

along for the purpose of developing expert testimony as

opposed to the witness representation, which is allowed by the

rule, to simply make sure that ~here is a record suitable for
" ,

the plaintiff's needs to say what did or didn't happen. And

so to introduce another layer of expert intrusion into

basically kind of an objective witness function and a moral

support function is changing the nature of the game.

If my doctors will not allow -- they won't do .

these in front of chiropractors. I don't know how many other

claimants' attorneys are in the room, maybe one or more. This

immediately spreads like wildfire. Everyone knows everyone in

this community, and it really depletes our ability to defend.

THE COURT: Mr. Horak.

MR. HORAK: Well, Your Honor, kind of amazing, the

Tegland case that he cited predates the change in the rules.

In fact, that's what the rule was based on, so that's not

J'allles A. Frame, RPR
FR-AM-EJ-601LZ9

_. -- ... ..., .-...
~n,,,? -,....,~ ?r:t1Cl oor.t:' Ole:::



2 II right to have an observer present. If you look at the

1 II really precedent in this case, and it did say a person had the

VJ,;V"t'VV

•

... ~.""& ...

3

4

-"'''''' .... " .........

commentary that we have --

THE COURT: I'm reading it.

5 MR. HORAK: -- overreaching and inaccurate reporting/

6 II is W'hat they're looking for. That's the purpose of the rule.

•

7

8

9

10

11

12

13

14

What Mr. Foley is saying and W'hat Dr. Peterson has said is

that all licensed chiropractors from the state of Washington,

if you're licensed by the State of Washington to be a ,

chiropractor that you have knowledge about what an examinationl

I

is, what a history is, how to do an orthopedic test. You're I
barred from observing to see whether or not we did the test I
properly or not. I

I

THE COURT: What Mr. Foley's talking about, Counsel,

15 II and I think there is equity on both sides of the argument,

16 il he's concerned now that Hagen -- isn't that your expert?

~
s
•

~

~
e

17

18

19

MR. FOLEY:, Peterson.

MR. HORAK: Thomas Kelly was the person to observe.

THE COURT: Thomas Kelly is going to come in and

20 When he talks if he's making an issue with the evaluation,

•

21 II he' s going to do it as a chiropractor and he' s going to do it

22 II as an expert. So then what you're doing is sending an expert

23 II to his 1MB. And what you're doing then is requiring him to

24 II have an expert on top of your expert to contradict your

25 II expert. Then you go right on out. But you are sending an

James A. Frame, :Rl?R
FR-AM-EJ-601LZ9

C:;:l':\~ "t1~ ,"~1Q ~or:c; P'7
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1 II expert to the lME.

•
2

3

MR. HORAK: That's true. If I sent an orthopedic,

he ~ould object to an orthopedic doctor watching that

4 II orthopedic evaluation? Would he have the same basis then?

5 II THE COURT: You're adding a whole layer of experts

6 II and again what you're doing of course, Mr. Horak, is just

7 II exactly what Mr. Foley is saying, and I know you don't care

8 II because

9 MR. HORAK: I don't agree with what he's saying.

10 THE COURT: Well, of course. You're blunting his

11 II expert's desire to participate in these things.

•
12

13

14

15

MR. HORAK: No. Not at all. His expert can

examine. He has to follow the Washington rules, and there arej

plenty of experts willing to follow the Washington rules. Thel

purpose of having the observer there is for knowledge. What

THE COURT: He's sitting there as an expert. He's

going to come over here and he's going to give opinions and

not prejudiced.

he'swe're saying is he's ~ering,

f-rh '" 4
16

19

18

17
~
~

T.
';

s
<=t:
e

20 II he's going to be subject to the expert witness instruction,

21 II which is not -- he's just not a common person.

22 MR. HORAK: But he can tell whether the test was

23 II done pro!?er1y. Whether he did the range of motion test

•
24 1/ properly. Whether he didn't do it properly. Be did all of

25 II these tests. Better to have an observer that has no training

James A. Yrame, RPR
FR-.l\M-EJ-601LZ9

.-....... -. .. ", ........ ,-,
.... ,.... -- r")~
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1

2

e r

3

4

5

6

7

8

9

10

in medical skills at all?

THE COURT: When you're the treating physician,

treating your client, is his expert entitled to be there to

say that Or. Bell did the range of motion test properly?

MR. HORAK: His expert already gives that opinion ~n

trial: looking a~ the medical records, these tests were not

proper.

THE COURT: That's the point.

MR. HORAK: That's what his expert already does.

THE COURT: That's the point. That's the point.

.'
11 !I They're doing it on the basis of the record. ~'hey' re not

12 il there investigating. Well, Counsel, it· s just a gut calIon

13 'I this thing. I don' t think there's a right or a wrong but I
1

14 11 would agree with you, Mr, Foley, on this. I think to send an

15 II expert over to participate in the examination is outside the

16 II scope and intent of the rule.

{
~
~

s
"~
e

17

18

19

Honor.

MR. FOLEY: I'll submit an order. Thank you, Your

THE COURT: That's the way I'm going to rule on it.

20

21

22

23

And this may be something that the appellate court's going to

have to take up, Counsel, because we know, I know, you know

because you gentlemen are in it, that the discovery process is

taking over and is becoming more important than the claim

•
24 II itself and then the trial itself. And it's a question of who

25 II has an edge. And that's what's driving these things and

James A. Frame, RPR
FR-AM-EJ-601LZ9

........... ... ~..,. -.......... o .....~= l?C
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1 " that's what I think this is. This is intimidation, and I'm

2 II not blaming you, Stan. But that· s what I think it is and I

• 3 don't think it's what the rule intended. $0 I'll grant your

4 II motion, Counsel.

5

6

7 II /

8 II /

9 II /

10 " /

11 II /

12 II /

MR. FOLEY: Thank you, Your Honor.

MR. HORAK: Thank you.

13 II /

• 14 /

15 II /

16 II /

s;
~

~
~
c
i
o

17

18

19

/

/

/

25

24

•

20 II /

21 II /

22 II /

23 II /

CERTIFIED A TRUE TRANSCRIPT ~<n.....- £&Aent -==

James A. Frame, Official Reporter

James A. Frame, RPR
FR-AM-EJ-601LZ9

... ,... ........ ~..,
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FOR THE COUNTY OF CLACKAMAS

IN THE CIRCUIT COURT OF THE STATE OF OREGON

Defendants.

Plaintiffs, FOR
OF

KEECH'S MOTION
EXAMINATION

(ORCP HA)

Oral Argument Requested
Expected Length: 15 Minutes

No. 98-04-401

DEFENDANT
PHYSICAL
PLAINTIFF

)
)
)
)
)
)
)
)
)
)
)
)

and ROBERT
INC., an

v.

GEORGE A. HADDOCK
KEECH ASSOCIATES,
Oregon Corporation,

RANDALL L. RYERSE and DIANE K.
RYERSE,

l

5

5

8

7

,
,

1.

9 UTCR CERTIFICATION

o The undersigned certifies that a good faith effort was made to

1 confer with plaintiff regarding the issues in dispute. Oral

2 argument is requested. Court reporting is not requested. It is

3 estimated that 15 minutes will be required for oral argument.

4 MOTION..
5 Defendant Robert Keech Associates, Inc. ("Keech") moves

'age 1 - DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF (ORCP 44A)

6• uursuant to ORCP 44A for an order requiring plaintiff Randall L .

BR1SBEE & STOCKTON
Attorneys at Law

139 N.E. Uncaln Street. P.O. Box 567
Hillsboro. Oregon 97123

Telephone (5031 648·6677



L& !erse to submit to a physical examination by Curt Kaesche, M.D.,

2 on April 28, 1999, at the hour of 12:45 p.m., at 1505 Division St.,

l Oregon City, Oregon. The scope of the examination is to make .a

~ physical examination of plaintiff for the purpose of evaluating the

:> injuries which plaintiff alleges arose from the motor vehicle

6 accident which is the subject of this lawsuit. Defendant Keech

7 further seeks provisions in the order that plaintiff shall not be

8 accompanied by any person (including his attorney) in the

9 examination room, and shall not make an audio or video tape

o recording of the examination. This motion is based on ORCP 44A and

1 the subjoined memorandum of points and authorities.

2 Dated this 8th day of April, 1999.

3

a .... .,.'.

5
Barbara L.Johnston, OSB# 91478
Of Attorneys for Defendant Keech

6

.7

Trial Attorney:
Larry A. Brisbee, OSB# 67011

.8 POINTS AND AUTHORITIES

.9 1. Background.

:0 Plaintiff's attorney has indicated by letter that he will

!1 agree to a physical examination of the plaintiff, but only if "a

!2 witness" is allowed to accompany plaintiff into the examination

!3 room and to make a tape recording or videotape of the examination,

~4 Defendant submits that such procedures.. would be highly

inappropriate. This motion seeks an order pursuant to ORCP 44A for

?age 2 - DEFENDANT KEECH'S MOTION FOR PHYSICAL
~V~MTM~~TnM OF PLAINTIFF (ORCP 44A)

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncal" Street, P.O. Box 567
Hillsboro, Oregon 97123

Telephone (5031 64B·6677

that no one beconditionsincluding explicitthe examination,

,5

•



l4l[ llowed to accompany plaintiff into the examination room, and that

1 no tape recording of the examination be allowed.

This is a lawsuit about an ordinary motor vehicle accident.

There is nothing unusual about plaintiff's alleged injuries, and no

, suggestion has been made that defendant Keech will retain a biased

, or incompetent examiner. Yet plaintiff seeks the extraordinary

7 measure of having a witness present in the examination room, and of

3 memorializing the examination through tape recording or videotape.

3

)

2. Oregon law favors a medical examination unhampered by
conditions such as plaintiff proposes. .

L
ORCP 44 was adapted in 1978 from various sources, including

2
FRCP 35. Prior to the adoption of ORCP 44, the Oregon Supreme

3
Court decided the case of Pemberton v. Bennett, 234 Or 285, 288,

•3 91 P2d 705 (1963), which addressed the question of whether counsel

had a right to be present during a defense medical examination.

5
The court held that it was a matter of discretion for the trial

7
court, but that "a medical examination is not an occasion when the

3
assistance of counsel is normally necessary. 11 Even though the

:J
examiner was selected by defendant, the examiner was guided by

J

1

medical ethics which required the examiner not to be influenced in

such a way that the examiner's medical judgment and skill would be

2
impaired. 234 Or at 288, n.l. There have been no final Oregon

3
state decisions construing ORCP 44A or B since its adoption. 1

~ge 3 -

BRISBEE & STOCKTON
Attorneys at law

139 N.E. Uncaln Street. P.O. Box 567
Hillsboro. Oregon 97123

Telephone (503) 648·6677

Or 185, 777 P2d 959 (1989)
an observer at a' workers

This is distinguishable,
Court said it was not to be
workers compensation benefits

DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF (ORCP 44A)

'Tri-Met, Inc. v. Albrecht, 308
construed ORS 656.325(1) to alldW
compensation medical examination.
however, both because the Supreme
decided under ORCP 44, and because

~

3

5•



7

;

• .ev e r , there is at least one indication of how a number of Oregon

judges feel about the issue: the Motions Panel Rulings adopted by

the Multnomah County Circuit Court Motions Panel.' Section 2(a)

provides in relevant part:

"A. Defense Medical Examinations (ORCP 44)

"l. Presence of Counsel -- Plaintiff's
counsel may not attend a defense medical
examination.

"2. Recording - - An examination may not
be recorded or memorialized in any fashion
other than the report required under ORCP
44B. "

The foregoing consensus statements do not have the force of law,

and certainly not in Clackamas County. But they do "represent the

consensus of the Panel's members and are intended to provide

,. are denied to claimants who obstruct an independent medical
examination. Thus the presence or absence of such obstruction is
an issue to be determined by the fact-finder. See discussion in
Romano v. II Morrow, Inc., 173 FRD 271, 274 (D.Or. 1997). Notably,
the Supreme Court in Tri-Met did not disagree with the Court of
Appeals' interpretation of ORCP 44 in a civil litigation context,
Tri-Met, Inc. v. Albrecht, 95 Or App 155, 157-158, 768 P2d 421
(1989) :

3

9

o

1

2

3

" [T) he presence of an attorney at a medical
examination is not favored. It could tend to
prolong the examination and create other than
a neutral setting for what is supposed to be
an objective evaluation. * * * [T)he presence
of an attorney at an independent medical
examination .. , would only serve to threaten
the objective environment and ... could lead
to obstruction of the examination." (citations
omitted) .

'age 4 -

'The Multnomah County Motions Panel is a group of duly elected
Circuit Court judges who regularly hear civil motions. They have
reviewed, evaluated and reached ~ consensus on legal issues
frequently raised by motion. A copy of their June 1998 rulings is
attached hereto as Exhibit A.

4

5

:6•
DEFENDANT KEECH'S MOTION FOR PHYSICAL
~XAMINATION OF PLAINTIFF (ORCP 44A)

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncaln Street. P.O. Box 567
Hillsboro. Otegon 97123

Telephone (503) 648~6677



i i.darice to the Bar."

There is another problem with plaintiff's insistence on

3 observing and recording the medical examination which has been

•2
~ addressed by Oregon law: it will operate to deprive defendant of

5 its choice of physician examiners. Dr. Kaesche, defendant Keech's

6 choice of examining physician, will refuse to conduct an

7 examination under plaintiff's conditions. See accompanying

8 affidavit of Larry A. Brisbee, and attached letter from Dr.

9 Kaesche's office. Under Oregon law a defendant is presumptively

o entitled to choose the physician conducting the examination of the

1 plaintiff and a claim of bias is not sufficient to defeat that

2 choice . Bridges v. Webb, 253 Or 455, 457, 455 P2d 599 (1969).

.3

• <:ases from other jurisdictions have held that a plaintiff's claim

of bias or prejudice is not sufficient to defeat that choice .

.5 Douponce v. Drake, supra, 183 FRD at 566; Looney v , National

.6 Railroad Passenger Corp., 142 FRD 264 (D. Mass. 1992); Timpte v .

. 7 District Court, 161 Colo. 309, 421 P2d 728 (1966). The Oregon

.8 court points out that defendant's choice of examiners should be

19 honored, absent a valid objection, in the interests of "providing

20

21

both parties with an equal opportunity to establish the truth."

Id. A defendant is entitled to have plaintiff examined by a doctor

22 "in whom defendant has confidence and with whom he can consult."

23 Id.

24 As indicated in the affidavit of Larry A. Brisbee, Dr. Kaesche

25
~

is a well-respected expert in orthopedics, and his office is in

Page 5 -

the location where the trial will be held.26• Oregon City,

DEFENDANT KEECH'S MOTION FOR PHYSICAL
EXAMINATION OF PLAINTIFF (ORCP 44A)

Mr .

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncaln Street, P.O. Box 567
Hillsboro. Oregon 97123

Telephone (503) 648·6677



'6isbee indicates he is aware of other cases in which judges of

this court have refused to require a plaintiff 'to appear for a

defense medical examinations at a location remote from Clackamas

County, even where the defendant has offered to pay all of the

plaintiff's costs in connection with the examination. Indeed,

remoteness of proposed examining physician is perhaps the only

7 reason why a defendant's choice of physician has been rejected.

3 See, Looney, supra, 142 FRD at 265-266. A remote examknati i.on , even

3 were it allowed, also implicates significantly greater costs and

J witness scheduling difficulties in connection with the physician's

1 appearance at trial, should that be required.

2 If this court allows plaintiff's conditions to be attached to

3 the medical examination, then defendant will need to find another• physician, someone who is not defendant's first choice. In

5

6

7

addition, the time before trial is short (although a motion for a

postponement has been filed herein), and there may be difficulties

scheduling another appointment a meaningful time before trial.

8

.9

3. Decisions under similar federal rule do not allow
conditions such as plaintiff proposes .

,0

:1

:2

:3

~4

~5

ORCP 44A, relating to the order for the examination, and ORCP

44B, relating to the report, a copy of which is to be provided to

the examined party, are almost word-for-word derived from FRCP 35.

Accordingly, decisions construing the similar federal rule are

important and persuasive. Almost uniformly, such decisions have
~.

prohibited the plaintiff's counsel from being present during the

examination, have prohibited the presence of any other person, and~6•
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ve prohibited the tape recording (whether audio or video) of the•examination, all absent unusual or compelling c~rcumstances. A

variety of reasons have been advanced for these holdings.

a. Non-attorney observers not allowed because of tendency to
interject adversarial atmosphere.

For example, in Romano v. II Morrow, Inc., 173 FRD 271, 274

(D.Or. 1997), the plaintiffs in a repetitive stress injury case

wanted to have a non-attorney observer present during their

,
physical examinations. The court (Frye, J.) noted that an

2

6

) observer, court reporter or recordirig device would constitute a

L distraction during the examination and would work to diminish the

accuracy of the process. The presence of an observer would also

3 "interject an adversarial partisan atmosphere into what should be

4IW ~~herwise a wholly objective inquiry." Id., quoting from Shirsat

5 v. Mutual Pharm. Co., 169 FRD 68 (ED Pa. 1996). The court noted

that the plaintiffs were not children, and had been examined by

7 doctors many times in the past. There was no basis for their claim

8 that they needed "reassurance" during the examination process. Id.

9 b. Attorney observers also not allowed.

o

1

:2

Romano involved a proposal that a non-attorney observer be

present during plaintiff's medical examination by defendant's

expert. But there are even more compelling reasons for an attorney

:3 not to be present. (Plaintiff's counsel has not stated that he

:4 wishes to be present, but the phrase "a.witness" is vague enough to

!5 encompass that possibility).
..

If there is any matter during the

?age 7 -
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a lawyer from acting as an advocate at trial if the lawyer is• cessarily a witness to such matter. Of course DR 5-102 prohibits

likely to be a witness. Wheat v. Biesecker, 125 FRD 479 (N.D. Ind.

1989) .

Additionally, a lawyer is even more likely to create an

adversarial or partisan atmosphere in an examination than would a

7 non-lawyer observer. In Wood v. Chicago M., St. Paul & Pacific R.

3 Co~, 353 NW2d 195, 197 (Minn. App. 1984) (construing Minn.R.Civ.p.

9

o

1

2

3

•5
6

7

8

.9

35.01, patterned after FRCP 35), the court noted:

"To require routinely that attorneys be
present during adverse medical examinations is
to thrust the adversary process itself into
the physician's examining room. The most
competent and honorable physicians in the
community would predictably be the most
sensitive to such adversarial intrusions. The
more partisan physicians might feel challenged
to outwit the attorney. Thus, we fear that
petitioner's suggested remedy would only
institutionalize the abuse, convert adverse
medical examiners into advocates, and shi ft
the forum of controversy from the courtroom to
the physician's examination room."

Before the advent of the Federal Rules of Civil Procedure, it

was generally held that an attorney could be present during a

:0 physical examination. But if there was a rule or statute

:l

~2

l3

24

authorizing examinations and setting conditions for them, and the

rule or statute did not provide for the presence of the attorney,

the result was generally to forbid the attorney's presence.

Dziwanoski v. Ocean Carriers Corporation, 26 FRD 595, 597 (D.Md.

25 1960) .
~-

What was accomplished by those predecessor rules and
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• "lessen the danger of fraud by enabling the
defendant to prepare himself properly for
trial. It places a defendant on an -. equal
footing as nearly as may be with a plaintiff,
so far as concerns the opportunity to discover
the true nature and extent of injury
suffered."

(quoting Bowing v. Delaware Rayon Co., 8 W.W. Harr. 206, 38 Del.

206, 190 A. 567, 569).

7

3

c. Observers undermine the goal of putting defendants on an
equal footing. .

9 The necessity to put defendants on an equal footing with

o plaintiff with regard to knowledge about the plaintiff's alleged

1 injuries, is an important function of ORCP 44. The plaintiff's

2 condition is, after all, something uniquely within the knowledge of

the plaintiff. Neither defendants and their counsel, nor "a3

• v;itness" on their behalf, are allowed to be present when the

.5

.6

plaintiff is examined by the plaintiff's own physician or other

expert. No tape recordings of such examinations are available to

,7 the defendants. Yet the plaintiff's physical condition is central

.8 to the claim being litigated. See generally, Bridges v. Webb, 253

L9

20

ai

22

23

24

25

Or 455, 457, 455 P2d 599 (1969) (endorsing the policy of putting

both parties on an equal footing t hrouqh defendant's choice of

medical examiner.)

See also, Tomlin v. Holecek, 150 FRD 628, 632 (D. Minn. 1993),

in which the court said that one of the central purposes of Rule 35

is "to provide a 'level playing field' between the parties in their.-
respective efforts to appraise" the plaintiff's condition. To that
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l

•

~versight

<

,
1

5

5

7
d.

3

by the opposing party. As the court noted:

"To the extent that the Plaintiff regards (the
examination by defendant's examiner] as
providing an unacceptable degree of license
with which she (the examiner] may question him
at will, that degree of latitude is no greater
than the liberality extended to the
Plaintiff's consultants, who are expected to
testify in this matter on the same general
subject matter as may be expected from
(defendant's examiner]."

Plaintiff has other options to challenge the credentials
of the examiner, or outcome of the exam.

9 If plaintiff feels that Dr. Kaesche is biased, that the

J examination was inappropriate in some way, or that the wrong

1 conclusion was reached, there are a number of avenues open to

2 plaintiff to point that matter out to the court or to the jury.

3 Evidence rules govern the admissibility of the report. Motions in

~ _mine are available to challenge the admissibility of the report,

5 or parts of the report, prior to trial. Plaintiff will have his

6 own expert witnesses to challenge any conclusions of Dr. Kaesche

7 wi th which plaintiff may disagree. Plaintiff will have the

8 opportunity to cross-examine Dr. Kaesche if defendant calls him as

9 its witness. A number of different cases have pointed out the
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various methods available to plaintiff to challenge the findings of

an FRep 35 examination, see, e.g., Dziwanoski at 598 (plaintiff's

counsel may time the examination, ask his client questions about

the exam, cross examine the doctor, and inspect the report);

Warrick v , Brode, 46 FRD 427, 428 (D. Del. 1969) (right to cross
~"

examine); Wood, supra, at 197 (right to receive report, cross-

examine and introduce contrary expert testimony); Holland v. U.S.,
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-t Ii 2

-tor

FRD 493, 495-496 (D.S.C. 1998) {right to cross-examine, right

plaintiff to privately consult with plaintiff'~ own examiners}

and Douponce v. Drake, l83 FRD 565 (D. Colo. 1998) (bias more

appropriately a matter for cross examination at trial) .

e. Videotaping or recording the examination should not be
allowed.

Plaintiff here proposes that the examination be tape recorded

or yideotaped, in addition to having "a witness" present. Such a

, procedure would present an additional obstacle to defendant's right

) to examine plaintiff in a way designed to elicit the most frank and

1 accurate results. As the court said in Holland, supra, l82 FRD at

2

3

•5
6

7

8

9

o

l

496,

" [T] he presence of a videographer could
influence Mr. Holland [the plaintiff], even
unconsciously, to exaggerate or diminish his
reactions to Dr. Westerkam's [the physician's]
physical examination. Mr. Holland could
perceive the videotape as critical to his case
and fail to respond in a forthright manner.
In addition, the videotape would give
Plaintiffs an evidentiary tool unavailable to
Defendant, who has not been privy to physical
examinations made of Mr. Holland by either his
treating physicians or any experts he may have
retained. Such a· result undermines the
purpose of Rule 35."

Accord, Douponce, supra, at 567; Shirsat, supra, at 70.

2

:3

4. Lack of expert discovery in Oregon provides an addi tional
reason why an examination should be ordered free of
plaintiff's proposed conditions.

:4

:5

:6

Under Oregon law there is an even more compelling reason why
~~

defendants should be afforded medical examinations without any

interference or monitoring by plaintiff: there is no discovery of

•
'age II - DEFENDANT KEECH'S MOTION FOR PHYSICAL

EXAMINATION OF PLAINTIFF (ORCP 44A)

BRISBEE & STOCKTON
Attorneys at Law

139 N.E.Uncaln Street. P.O. Box 567
Hillsboro. Oregon 97123

Telephone (5031 64B·6677



1 expert witnesses.

~ uoes have some

At least under the federal rules, a defendant

access to plaintiff's exper~ witnesses, by

3 interrogatory and deposition, to find out what they know about

4 plaintiff's condition, what types of examinations and tests were

5 conducted, and what conclusions the experts reached. But in

8

6 Oregon, by contrast, none of that information is available to a

7 defendant.

In Oregon, a defendant is not allowed to make inquiry of

9 plaintiff's treating physician, because of the physician-patient

o privilege which is not ordinarily waived until the time of trial.

1 State ex reI Grimm v. Ashmanskas, 298 Or 206, 213, 690 P2d 1063

2

3

•5
.6

.7

.8

(1984). No inquiry whatsoever can be made of any of plaintiff's

other experts because of Oregon's rule prohibiting discovery of

xpert witnesses. Stotler v. MTD Prods., Inc., 149 Or App 405,943

P2d 220 (1997). Although the plaintiff himself may be deposed, he

does not have the medical knowledge to provide any significant

medical information about his condition, what examinations and

tests were conducted, or the thought process by which his

.9 physicians reached their conclusions. In order to afford a

:0

:1

:2

:3

defendant the fullest opportunity to evaluate plaintiff's alleged

inj uries, the examining physician must be given an unhampered

opportunity to conduct a complete examination, without interference

from witnesses or videographers. This examination is a defendant's

,4 only opportunity to independently evaluate what, medically, is

,5 actually wrong with the plaintiff. ~.

!6 / / /
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• CONCLUSION

The decisions summarized above uniformly hold,. that under FRep

35 and similar rules, such as ORCP 44, derived from FRCP 35, it is

not appropriate to allow another person to accompany the plaintiff

into a medical examination, nor to allow the recording of .the

examination by videotape, tape recorder or otherwise. The only

exceptions are for highly unusual circumstances. This is an

ordinary motor vehicle accident case, involving alleged injuries

that are not highly controversial. There is no reason to depart

from the usual rule.

There is good cause for the .proposed examination. Plaintiff's

damages are the primary matter in controversy, liability having

already been determined. Defendants have no way to evaluate

.... .aintiff's injuries first hand, except through the medical

3

5

7

8

examination opportunity offered by ORCP 44.

Defendant Keech respectfully requests the court to grant the

motion for a physical examination of plaintiff at the time and

place set forth in the motion, and that plaintiff be prohibited

9

o

1

2

3

4

5

6

/ / I

/ / /

/ / I

/ / /

/ I /

/ I I

/ / I

/ / I
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fr,om bringing his

4IJexamination room,

examination.

attorney or any other individual into

and from tape recording or ,videotaping

the

the

Dated this 8th day of April, 1999.

Barbara-L:Johnston, OSB# 91478
Of Attorneys for Defendant Keech

Trial Attorney:
Larry A. Brisbee, OSB# 67011

April 8, 1999
I:\WPS1\BLJ\KEECH\ORCP44.MOT
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MOTIONS PANEL RULINGS
The Motions Panel of the Multnomah County Circuit Court has reviewed all prior Panel rulings to determine if

ruling should continue in effect and has adopted some new rulings. All current Panel rulings are set out below. Any

•
tling not set out below is no longer in effect..These rulings represent the consensus of the Panel's members

__.ided to provide guidance to the Bar. However, these rulings do not have the force of law and may be
rted from by any judge in any case.
RBITRATION
,~ Amendment of Pleadings - Amendment of pleadings subsequent to an appeal from an arbitration award is
rally not allowed.
, Motions - Once a case has been transferred to arbitration, all matters are to be heard by the arbitrator. UTCR
0(3). A party may show cause (by application to the Presiding Court) why a motion should not be decided by the
:rator.
· Punitive Damages - Where the actual damages alleged are less than $25,000 (or for cases filed after Feb. 1,'1996,
100), the pleading ofa punitive damages claim which may be in excess of the arbitration amount does not exempt a
from mandatory arbi tra tion. -
IISCOVERY
" Defense Medical Examinations (ORCP 44)

1. Presence of Counsel- Plaintiff's counsel may not attend a defense medical examination.
2. Recording - An examination may not be recorded or memorialized in any fashion other than the report

ired under ORCP 44B.
3. Vocational Rehabilitation Exams - Vocational rehabilitation exams will not be authorized unless they are

ormed as part of an ORCP 44 examination by a physician or a psychologist.
Depositions

1. Attendance of Experts - Attendance of an expert at a deposition will generally be allowed, but will be
rwed on a case-by-ease basis upon motion of a party.

2. Attendance of Others - Persons other than the parties and their lawyers may attend a deposition, but a
_ 'ply to the court for the exclusion of witnesses. ,
~. Out-of-State Parties - A non-resident plaintiff is normally required to appear at plaintiff's expense in
~on for deposition. Upon a showing of undue burden or expense, the court may order, among other things, that
ltiff's deposition occur by telephone with a follow-up personal appearance deposition in Oregon before trial.

A non-resident defendant is normally not required to appear in Oregon for deposition at their own expense. The
osition of a non-resident corporate defendant, through its agents or officers, shall normally occur in the forum of the
oration's principal place of business. However, the court may order that a defendant travel to Oregon at either
y'sexpense, to avoid undue burden and expense and depending upon such circumstances as whether the alleged
luct of the defendant occurred in Oregon, whether defendant was an Oregon resident at the time the claim arose, and
ther defendant voluntarily left Oregon after the claim arose.

4. Videotaping - Videotaping of discovery depositions is allowed with the requisite notice. The notice must
gnate the form of the official record. There is no prohibiiton against the use of BOTH a stenographer and a video,
Ingas the above requirements are met.

5. Speaking Objections - The motion panel has recommended that the Multnomah County Deposition
ielines be amended to state that "attorneys should not state anything more than the legal grounds for the objections
reserve the record, and objection should be made without comment". '

• Experts
1. Discovery - Discovery under ORCP 36B(l) generally does not extend to the identity of non-medical experts.

I. Insurance Claims Files - An insurance claim file"prepared in anticipation of litigation" is protected by the work
luct doctrine regardless of whether a party has retained counsel. Upon a showing of hardship and need pursuant to
:P 36B(3) by a moving party, the court will inspect the file in camera and allow discovery only to the extent
,ssary to offset the hardship (i.e., not for production of entire file).
· Medical Chart Notes

1. Current Injury - Medical records, including chart notes and reports, are generally discoverable in personal

•

' . 15. These are in addition to reports from a treatingphysician under ORCP 44. The party who requests an
- .port will be required to pay the reasonable charges of the practitioner for preparing the report.

· .2. Other/Prior Injuries - ORCP 44C authorizes discovery of prior medical records "of any examinations relating'
~unes for which recovery is sought':' Generally, records relating to the "same body part or area" will be
overable, and the court needs to be satisfied that the records sought actually relate to the presently claimed' /L
· ... , rut uniT ~



Privileges

1. Psychotherapist-Patient - ORCP MC authorizes discovery of prior medical records of any examinations
\g to ;~;uries for which recovery is sought. Generally, records relating to the same or related body part or area

•
. erable. In claims for emotional distress, past treatment for mental conditions is generally discoverable.

, 04(4) (b) (A). .

Tax Returns - In a case involving a wage loss claim, discovery of those portions of taXreturns showing an earning
y, i.e., W-2 forms, is appropriate, but not hose parts of the return showing investment data or non-wage
nation. .

Wimesses

1. Identity - The court will require production of documents, including those prepared in anticipation of
tion, reflecting the names, addresses and prepared in anticipation of litigation, reflecting the names, addresses
ihone numbers of occurrence witnesses, To avoid having to produce documents which might otherwise be protected,
neys are encouraged to provide a "list" of occurrence witnesses, including their addresses and phone numbers.

2. Statements - Wimess statements, if taken by a clalmsadjuster or otherwise in anticipation of litigation, are
oct to the work product doctrine. Generally, witness statements taken within 24 hours of an accident, if there is an
ility to obtain a substantially similar statement, are discoverable.

ORCP 36B(3) specifies that any person, whether a party or not, may obtain his or her previous statement
eming the action or i~ subject matter.

Surveillance Tapes - Surveillance tapes of a plalntiff taken by defendant are generally protected by the work
luct privilege, and not subject to production under a hardship or need argument.

VENUE
,. Change of Venue (forum non convenes) - Generally, the court will not allow a motion to change venue within the
ounty area (from Multnomah to Clackamas or Washington counties) on the grounds of forum non convenes.
. Change of Ven~e - FELA - The state court will generally follow the federal guidelines regarding choice of venue
::ELAcases.
11OTJON PRACTICE_l Faith Conferences CUTCR5.010) - Last minute phone messages or FAX transmissions immediately before
iWg of a motion do not satisfy the requirements of a good faith effort to confer. .
I. Copy of Complaint - The fallure to attach a marked copy of the complalnt to a Rule 21 motion pursuant to UTCR
:0(2) may result in denial of the motions. ·UTCR 1.090.
:. Praecipe Requirement - Fallure to properly praecipe a motion pursuant to SLR5.015 may result in denial of the
tion(s). UTCR 1.020.
DAMAGES

A. Non-economic Cap - The court will not strike the pleading of non-economic damages over $500,000on authority of
S 18.560.

REQUESTING PUNITIVE DAMAGES
A. All motions to amend to assert a claim for punitive damages are governed by ORS 18.535, ORCP 23A, UTCR
apter 5 and Multnomah County SLR Chapter 5. Such motions also will be governed by summary judgment procedures
JRCP 47 and related case law except where inconsistent with the statute and rules cited in the first sentence.
.argements of time are governed by ORS 18.535(4), ORCP 150 and UTCR 1.100.

B•. A party may not include a claim for punitive damages in its pleading without court approval. A party may
lude in its pleading a notice of intent to move to amend to claim punitive damages. While discovery of a party's
lity to pay an award of punitive damages is not allowed until a motion to amend is granted per ORS 18.535(5), the
rties may conduct discovery on other factual issues relating to the claims for punitive damages once the opposing
tty has been put on written notice of an intent to move to amend to clalm punitive damages.
C. All evidence submitted must be admissible per ORS 18.535(3); evidence not objected to willbe received. Testimony
nerally must be presented through deposition or affidavit; live testimony will not be permitted at the hearing absent
traordinary circumstances and prior court order. .
O. If the motion is denied, the claimant may file a subsequent motion based on a different factual record (i.e.
ditional or different facts) without the second motion being deemed one for reconsideration prohibited by Multnomah

•
R5.045.

·orcases in mandatory arbitration, the arbitrator will decide any motion to amend to claim punitive damages:
\e arbitrator's decision may be reconsidered by a judge as part of de novo review under UTCR 13.040(3)and 13.100(1).

Judges Anna Brown (Chair), Frank Bellrdol, Joseph Cnuaros; Mit: Fnlnlz:SidGalton. David G<rnanl. Nely Johnson, Hen~ KJlntor, Will~m K"JIs, Mic/ulel If
'. .. ~ ~ n_L ....... D~ .....t:_... 'C',,_ 'I) ....._""u"' Willi/fnf C:ttlUllf"ond Taniri' WilMfl ".. <:VUIQIT _
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS

RANDALL L. RYERSE and DIANE K. )
RYERSE, )

)
Plaintiffs, )

• )
v. )

) )
GEORGE A. HADDOCK and ROBERT ), KEECH ASSOCIATES, INC. r an )
Oregon Corporation, )

7 )
Defendants. )

3

STATE OF OREGON
9 ) ss

0
County of Washington

No. 98-04-401

AFFIDAVIT OF LARRY A. BRISBEE

1

2

3

4

5

:6

•

I, Larry A. Brisbee, being first duly sworn on oath,depose

and say:

I am the trial attorney for defendant Robert Keech &

Associates, Inc. (for the damage phase). I make this affidavit in

support of defendant Keech's motiol1 for physical examination of

plaintiff pursuant to ORCP 44A .

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncol" Stre:et. P.O. Box 567
Hillsboro. Oregon97123

Telephone (503) 648·6677
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In preparation for trial, I have requested a physical

"'e~amination of plaintiff's claimed injuries. Plaintiff's counsel

indicated that he would agree to the examination, but only if

plaintiff could take along a witness, and only if the examination

could be videotaped. I am unwilling to agree to those conditions.

On behalf of defendant Keech, my choice of a physician to

examine plaintiff is W. Curt Kaesche, M.D., both because he is a

highly regarded orthopedist, and also because his office is in

Oregon City, which will be convenient for the plaintiff and for the

trial of this matter. I am aware of other Clackamas County cases

in which judges have refused to require plaintiffs to be examined

by physicians remote from Clackamas County, so that is another

on April 28, 1999 at 12:45 p.m.

:hedule an appointment for plaintiff's examination by Dr. Kaesche

3

..
~

basis for my choice of Dr. Kaesche. I have had my assistant

6 I have learned that Dr. Kaesche will object to plaintiff's

7 conditions, and in fact will refuse to perform an examination under

8 those conditions. Attached hereto as Exhibit 1 is a letter which

9

o
I have received by fax from Fred Flaherty, administrator for Oregon

Orthopedic & Sports Medicine Clinic, the group with which Dr.

1 Kaesche practices. I would have requested written confirmation

2

:3

from Dr. Kaesche himself, but as the letter indicates, he is out of

the country until April 26, 1999.

?age 2 -
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:5

~6

•
/ / /

/ / /

/ / /
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I request that the court grant our motion for an examination

~.. the indicated date, free of the conditions which plaintiff seeks

to have imposed.

Larry A. Brisbee

SUBSCRIBED AND SWORN to before me this day of April, 1999.

Notary Public for Oregon
April B, 1999
I:\WPS1\BLJ\KEECH\LAB.AFF
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•
OREGON ORTHOPEDIC &
,\PORTS MEDICINE CIJNTC, TJ,P

POST OFFICE BOX 519· Oregon City' OR, 97045·0519

April 8, 1999

Larry Dri5bc:c
r.o. DoxSG7
[Iillsboro, OR 9712.1

Re: Ryerse V Heddock
Clackamau County No. 9H 04 101

Deal' Mr. Brisbeo

"'''JI.'u'ri('m~ mill SurS'f'/IJf

w.CIITl K~<:.'\chc::. MD. rc
JUllalhtlllH. Hoppert, MD. PC

'thomas I'. McWeeney. MO. PC
T~lICU\':C A, ScU~t:wick. MD.PC

Matc R.Davidso" MD
!.lavidA. Buuck, MD

Dr, Kacscho II; out of the country until April 26, 1949 ,md ran not hI" rnn Iacted at this
time. He is scheduled fur an IME April 'Ii, 1lJlJlJ with Mr. Ryerse,

.: It i~ Dr K'lCO,;chf"" policy that the pl'(~scnce of a third party witness or attorney, voice or
video taping iii not allowed during the exam.

Thank you

Sincerely. /-r- 1
',-.,~

J
Fred Flaherty
Administrator

Oreg~n City Office: 1505 Division SI•• OregonCity, OR 97045 • 'I<ll: 1~U:;) ()~ll·LJ~:l() • i'll)(: (~O,) ~()'94b4

1'u<ll4tiJ,OjJice: 19250 SW 65th. Suit<. 100 • TUlllot;n, 01\ 97062 • '1'el: (503) 692-0366 • F.,.: (503) 69(-6167
CAnhy OffiJ:t<' IIR~ S. Elm «(:'nhy Clinic)'. C:anhy. OR 970n • Tel: (503) 656·0836 • Fax: (503) 266-6649
MilwQukie Office: 1020:l SF. 32nd Ave..SIc.707 • Milwaukie, OR 97222· Tel: (503) 652-1399'Fax: (503) 652-1711
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing DEFENDANT

KEECH'S MOTION FOR PHYSICAL EXAMINATION OF PLAINTIFF (ORCP 44A) on

the following parties:

Michael P. Opton
Attorney at Law
621 S. W. Morrison Street, Suite 1440
Portland, Oregon 97205

Attorney for Plaintiff

•

James P. Dwyer
Attorney at Law
1220 S. W. Morrison, Suite 820
Portland, Oregon 97205

Attorney for Haddock as Plaintiff

Joseph W. Much
Attorney at Law
530 Center Street NE
Salem, Oregon 97301

Attorney for Haddock as Defendant

•

by mailing a true and correct copy thereof to said parties on the

date stated below.

DATED April 8, 1999.

", ~ .' -;..

Barbara L. Johnston, OSB# 91478
Of Attorneys for Defendant Keech

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncaln Street, P.O. Box 567
Hillsboro. Oregon 97123

Telephone(503) 648·6677
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IN THE CIRCUlT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS

Plaintiff Randall Ryerse, by and through his attorney Michael P. Opton and Opton, Galton

& Underwood, hereby responds to defendant Keech's Motion for Physical Examination of Plaintiff

6

7

8

9

o

1

2

3

RANDALL L RYERSE )
)
)

Plaintiff, )
)

v. )
)

GEORGE A. HADDOCK and ROBERT )
KEECH ASSOCIATES, INC, an )
Oregon corporation, )

)
Defendants. )

Case No. 98-04-401

PLAINTIFF'S RESPONSE TO
DEFENDANT KEECH'S MOTION
FOR PHYSICAL EXAMINATION
OF PLAINTIFF

•~ (ORCP 44A).

INTRODUCTION
6

7

8

9

o

1

2

3

4

5

6

•

A defense medical examination is an adversarial proceeding where a physician of defendant's

choosing is permitted to examine and interrogate a plaintiff. The defendant's physician routinely

questions the plaintiff on his past medical history. current condition. and the events surrounding the

injury with one purpose in mind: to elicit evidence that will reduce or eliminate the amount

defendant must pay plaintiff for his injuries. The defendant's physician then prepares a DME report,

after an unknown number of drafts, that presents the examination findings in a light most favorable

to defendant. The defendant's physician often excludes any elicited responses from the plaintiff that

would support plaintiffs case. The report prepared by defendant's physician is routinely used by

the defendant both in settlement negotiations anvt triaL
~-
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1 Without Court-ordered safeguards permitting plaintiff's attorney's to. attend and allowing

• plaintiff to audiotape record the exam, defendant's physician is free to prepare a report excluding

3 information which would support plaintiffs case and defendant's physician is free to recite the

4 information in a biased manner.

5 SUMMARY

6 (I) The Court should permit plaintiff Ryerse's legal counsel to attend the defendant's

7 medical examination.

8 (2) The Court should permit plaintiff Ryerse to audiotape record the defendant's medical

9 examination.

10 POINTS & AUTHORITIES

11 1. FACTUAL BACKGROUND.

12

13

14

~
16

17

18

19

20

Plaintiff Randall Ryerse filed the above-captioned action seeking recovery from defendant

George A, Haddock and defendant Robert Keech Associates, Inc., for injuries he sustained in a motor

vehicle accident occurring on September 4, 1997. Defendant Keech has moved the Court pursuant

to ORCP 44A for an order requiring plaintiff Ryerse to submit to a physical examination by Curt

Kaesche, M.D., a physician selected by defendant Keech. Defendant Keech has further moved the

Court for an order forbidding plaintiff s attorney to accompany plaintiff in the examination room and

forbidding plaintiff from audiotape recording the examination, Plaintiff Ryerse does not oppose a

medical examination, Plaintiff does, however, request the Court permit plaintiffs legal counsel to

accompany the plaintiff in the examination room and permit plaintiff to audiotape record the

examination.21

22 (II) ARGUMENT.

23 (a) Trial Court Determines Conditions For a Defendant's Medical Exam.

24

25

26

•
ORCP 44A provides in pertinent part that:

" ... the Court may orde.t'the party to submit to a physical or
mental examination . . . The order may be made only on
motion for good cause shown and upon notice of the person to
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be examined and to all parties and shall specify the time,
place, manner, conditions, and scope of the examination and
the person or persons to whom it is made." [Emphasis
Added]

Under ORCP 44A. the Trial Court decides the conditions under which a medical exam

. takes place. Tri-Met. Inc. v. Albrecht. 308 Or 185. 190. footnote 2, 777 P2d 959 (1989). The

plaintiff's right to counsel at a medical examination is a matter within the discretion of the Trial

Court. Pemberton v. Bennett. 234 Or 285.287.381 P2d 705 (1963). It is clearly within the Trial

Court's discretion to allow plaintiffs legal counsel to accompany plaintiff to the DME and to permit

plaintiff to audiotape record the examination,

(b) Tnis DME Will Be an Adversarial Proceeding.

Defendant Keech asserts that defendant's physician is an expert witness and, therefore,

the exam should not be monitored .

Defendant Keech is wrong in three respects. First, under ORCP 36. 39 and 43. an

expert hired by a defendant may not participate in the questioning of a plaintiff. and may not
.4
.• examine plaintiffs property outside of the presence of plaintiff's counsel. Further, all depositions

6
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of opposing parties must be recorded by stenographic or other means.

Compelling a human being to subject himself to a physical or mental examination is

one of the most invasive acts a Court can order. A party who is required to submit to this intrusion

should be given at least the same protection we afford a machine or a parcel of real estate.

A more significant reason why monitoring is appropriate here is because the defendant.

by labeling this doctor as its expert, has revealed its attitude about the physician selected. The

defendant hired this doctor with the specific intent to assist defendants in the preparation and defense

of plaintiff s damages claim. not as the Court and legislature envisioned. as an independent evaluator

of plaintiffs conditions. The defendants, by claiming this doctor is their expert and by seeking

expert privilege. have admitted that this physical exam wiII be an adversarial proceeding. As such,.-.-
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1 the plaintiff is entitled to all of the discovery safeguards and protections normally associated with

• any adversarial proceeding, namely rights to counsel and to a recorded record of the proceeding.

3 Finally, defendant Keech's assertion is incorrect because the Oregon Courts have held

4 an ORCP 44A physician is not a party's expert. See Nielsen v. Brown, 232 Or 426, 431-444, 374

5 P2d 896 (1962) (Holding DME physician not entitled to expert witness protection and privilege.)

6 (c) The Court Should Permit Plaintiff Rverse's Legal Counsel to Attend the Defendant's

7 Medical Examination.

defendant's medical examination.

8

9

(1) Statutory and case law supports allowing plaintiff's counsel to attend

o
1

.2

3

•.5
.6

.7

.8

.9

!O

!1

!2

~3

!4

!5

!6

•

Defendant Keech asserts that judge's disfavor permitting an attorney to

accompany his client to a defendant's medical examination. Oregon Courts, however, favor an

attorney's presence at a defendant's medical exam when the examinee, the examiner, the nature of

the exam or of the medical problem indicate it is desirable or necessary for counsel to be present.

Pemberton, 234 Or at 288-289 .

Here, defendant Keech has selected a physician with a long history of

conducting medical exams for defense counsel and testifying on behalf of defendants. Defendant

admits in his motion that he selected a physician "in whom defendant has confidence and with whom

he can consult." See defendant Keech's Motion. page 5, lines 21-22. Defendant further admits that

he viewed the physician as his own expert. Defendant Keech intends for this examination to be a

second opportunity to depose plaintiff and to gather evidence to refute plaintiff's damages claims at

trial. The nature of this exam will be an adversarial proceeding, and, as such, plaintiff should not
•

be denied representation by legal counsel.

In Tri-Met, Inc.. the Oregon Supreme Court upheld a referee's decision that

a worker's compensation claimant is entitled tolegal representation at a DME. Tri-Met, IIlC., 308

Or at 190. The Court specifically rejected the~appeals court reasoning that the presence of an
~.

attorney at the exam might affect the neutral setting or objective environment. Tri-Met, Inc., 308
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Or at 188. The Tri-Met Court specifically held that there was not merit to the employer's assertion

that a counsel's mere presence at a DME would taint the exam. Id-,at 190. The rules providing for

medical exams for worker's compensation claimants and for civil plaintiffs are similar. See ORS

656.325 and ORCP 44A. As such, a civil plaintiff should be afforded the same right to counsel as

a worker's compensation claimant.

Many states recognize that an exam conducted by a physician who is hired by

an adverse party is an adversarial proceeding and, therefore, provide that the person examined has

the right to the presence of counsel. See Langfeldt-Haaland v, Saupe Enterprises, 768 P2d 1144

(Alaska 1989) (Examinee's lawyer may attend); Muno: v. Superior Court of Santa Clara County,

26 Cal. App.3d 643, 102 Cal. Rptr. 686 (1st Dist. 1972); Brompton v, Pay-Wing, 704 So.2d 1127

(Fla 4 DCA 1998) (Attomey generally may attend); Broyles v. Reilly, 695 So.2d 832 (Fla 2d DCA

1997); Michigan Court Rule 2.311 (Order for exam may allow plaintiff's counsel to attend); Reardon

v, Port Authority, 132 Misc.2d 212,503 N.Y.S.2d 233 (1986) (Attomey may attend mental exam);

Okla Stat. tit. 12 Section 3235(0); McCullough v. Mathews, 918 P2d 25 (Okla. 1995) (Representative

may be person's attorney); WA Court Rule 35(a) (Allows presence of attorney); Tietjen v.

Department ofLabor & Industries. 313 Wash. App. 86. 534 P2d lSI (1975) (Attorney may attend

physical and mental exam).

Statutory and case law in Oregon and other jurisdictions support the plaintiff's

position that counsel should be permitted to attend defendant's medical examination.

6
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20 (2) Counsel's Presence Will Not Disrupt the Defendant's Medical Exam.

21 Defendant Keech claims that the presence of plaintiff's counsel will disrupt the

22 plaintiff's medical examination. The Court in Tri-Met, however. found the assertion that the presence

23 of an attorney at a DME would taint an exam "is patently absurd and only bolsters concerns over

24 examiner objectivity." Tri-Met, Inc.. 308 Or at 190, The Tri-Mer Court held that a party objecting

25 to a counsel's presence must show "obstructiopIi; fact", Tri-Met, Inc., 308 Or at 190.

26
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Concern that an attorney's presence may hinder an examination is not sufficient

reason to leave a plaintiff unprotected. Scharff v. Superior Court. "*4 Cal. 508 282 P2d 896 (1955)

(Holding that conditioning a plaintiff's right to proceed with her case on attending a DME

unaccompanied by counsel imposed an unwarranted condition on her right to proceed to trial). Other

states have rejected defendant Keech's argument that the presence of plaintiff's counsel will interfere

with an exam.

Defendant Keech attempts to show obstruction because defendant's physician

will not conduct the medical exam if the Court permits plaintiff's counsel to be present. The Tri-Met

Court, however, specifically stated that a physician's objection to counsel's presence is not

obstruction of the examination. Id. at 189. Further. defendant's choice of physician is not an

absolute right. Defendant is only entitled to have plaintiff examined by a doctor of defendant's

choice in the absence of a valid objection. Bridges v, Webb. 253 Or 455. 458.455 P2d 599 (1969).

The Bridges Court specifically delineated that the manner. scope or conditions of a proposed exam

can be the basis of substantial objections. Bridges, 253 Or at 456--157.

Here. plaintiff has detailed how the proposed exam will be an adversarial proceeding

because of the physician's history of conducting exams on behalf of defendants and because

defendant Keech has admitted that he views defendant's physician as his expert witness. As the

plaintiff has provided evidence of substantial objections to this physician. the plaintiff is entitled to

the presence of counsel at the examination.

) (c) The Court Should Permit Plaintiff Rverse to Audiotape Record the Defendant's

L Medical Examination.

•

Defendant Keech objects to plaintiffs audiotape recording of defendant's medical

examination. The defendant's medical examination should be audiotaped to ensure the accuracy of

the DME report. Defendant's physician will, as part of the exam, ask plaintiff a variety of questions

concerning the plaintiffs medical history. plain1;ifts injuries. and perhaps even details of the events

surrounding plaintiffs injury .
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ORCP 39 provides for the recording of deposition testimony. If plaintiff is denied the

opportunity to record the exam, the only record of the exam is the written report prepared by
-,

defendant's examining physician. The defendant's statement that he intends to use this physician

as defendant's expert is an admission that this is an adversarial proceeding. It is within the

discretion of the Trial Court to decide the conditions under which a medical exam is to take place.

Tri-Met, Inc., 308 Or at 190. The Court should provide safeguards that ensure the accuracy of the

defendant's medical examination report.

Several states currently allow audio, video. or stenographic recording of exams. See

'Arizona R. Civ. P. 35(a): Calif. Code of Civil Procedure §2032(g); Jacob v. Chaplin, 639 N.E.2d

10lD (Ind. 1994): WA Court Rule 35(a) (audiotape recording); Arizona R. Civ. P. 35 (videotape

recording upon showing of good cause); Broyles v. Reilly, 695 So.Zd 832 (Fla. 2nd DCA 1997)

(videotape recording permitted): Calif. Code of Civil Procedure. §2032(g) (stenographic recording

of exams permitted).

14•
16

17

18

19

20

21

22

23

24

25

26

III.

denied.

CONCLUSION.

For the foregoing reasons, defendant Keech's Motion for Physical Examination should be

\I ",,-
DATED this _,,=_. day of April, 1999.

OPTON, G.'-\LTON & u'NDERWOOD

,,\;w (; '4-;£/?
Michael P. Opton,dSB #72187
Michael L. Ganzle. OSB #97266
Of Attorneys for Plaintiffs

.-..
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CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the foregoing PLAINTIFF'S RESPONSE

TO DEFENDANT KEECH'S MOTION FOR PHYSICAL EXAMINATION OF PLAINTIFF on

the attorneys of record, to-wit:

Joe W. Much
Spooner, Much & Anunann
Equitable Center Bldg., Suite 722
530 Center St. NE
Salem, OR 97301-3740

Larry Brisbee
Brisbee & Stockton
139 NE Lincoln St.
P.O. Box 567
Hillsboro, OR 97123

on Friday, April 16, 1999 by mailing to said attorneys a true copy thereof, certified by me as

such, contained in a sealed envelope, with postage prepaid, addressed to said attorneys at their

last known addresses as noted above, and deposited in the post office at Portland. Oregon on said

day.

OPTON, GALTON & UNDERWOOD

~~/CZf{
Michael P. Opton, OSB #72187
Michael L. Gangle, OSB #97266
Of Attorneys for Randall Ryerse

A.

A.

1 - CERTIFICATE OF SERVICE
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS
.

RANDALL L. RYERSE and DIANE K. )
RYERSE, )

)
Plaintiffs, ) No. 98-04-401

)
v. ) ORDER

)
GEORGE A. HADDOCK and ROBERT )
KEECH ASSOCIATES, INC. , an )
Oregon Corporation, )

)

• Defendants . )

This matter came on regularly before the court and undersigned

judge on April 19, 1999, upon the motion of the defendant Robert

Keech Associates, Inc. for an order pursuant to ORCP 44 directing

the plaintiff, Randall Ryerse, to submit to a medical examination

by Curt Kaesche, M.D., at his offices on May 6, 1999, at 7:45 a.m.

and for a further order that no attorney or other person on behalf

of the plaintiffs shall be in attendance during the medical

examination and the medical examination shall not be recorded by

audiotape or videotape by or on behalf of the plaintiffs. The
~

plaintiff appeared by and through .-Michael L. Gangle, of their. .

\.

attorneys.

•1 - ORDER

The defendant, Robert Keech Associates, Inc., appeared

BRISBEE & STOCKTON
Attorneys at Law

139 N.E. Uncal" Street. P.O. Box 567
HiIIsborof Oregon 97123

Telephone (6031 64B·6677



by and through Larry A. Brisbee, of its attorne:s . The defendant

• Jrge A. Haddock appeared by and through : oe·. Much, of his

attorneys.

The Court considered the legal authorities submi.t t ed on behalf

of the parties and the arguments of counsel and ~.. .e reupon concluded

that the motion of the defendant Robert Keech Associates, Inc., was

well taken and should be allowed in each partic~l~r.

NOW, THEREFORE, IT IS HEREBY ORDERED AND ;.r:·.:;cDGED AS FOLLOWS:

(1) In accordance with ORCP 44, the pla.intiff, Randall

Ryerse, shall appear at the offices of Curt Kac5c~e, M.D., on May

6, 1999, at 7 :45 a.m. and, thereafter, ur"~':l:'go the medical

examination scheduled for that time and place.

(2) No person other than the plaintiffmd the medical

r-sonnel associated with the offices of Dr. ::aesche shall be

~present for purposes of the medical examinatio~.
(3) The medical examination shall no~ Oe recorded by

audiotape or videotape by or on behalf of the p:?intiff.

(4) Upon completion of the medical exam i r.: tion, a medical

report shall be prepared by Dr. Kaesche and a C(. provided to the

plaintiff's attorney.

DATED this day of April, 1999.

Robert R.Se~ ader
Circuit J1.1dgr

..
Prepared by:

Larry A. Brisbee, OSB #67011

..

~
e 2 - ORDER

6RIS6EE& STOCKTON
Attorneys at Law

':3:.t N.e. Uncoln Street. P.O. Sox 567
Hillsboro. Oregon 97123

Telephone (5031 646-6677
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JANICE R. WILSON

JUDGE

CIRCUIT COURT OF THE STATE OF OREGQN
FOURTH JUDICIAL DISTRiCT

MULTNOMAH COUNTY COURTHOUSE
1021 S.W. FOURTH AVENUE
PORTLAND. OR 97204-1123

rn «eeu»

PHONE 1503)248-3069
FAX 1503) 248-3425

M E M o R A N D u M

Attached is a letter form Tom D' Amore concerning 0 RCP 44 exams. There are several
letters. affidavits and declarations attached. The declaration ofMr. Fulton was missing the
referenced exhibits. I've asked Mr. D' Amore to send those to me and I'll circulate them as soon
as I receive them.

•

•

To:
From:
Date:
Subject:

Motion Panel JU~. . (.L..

Janice R. Wilso~U fY"'"
January 18, 2000
ORCP 44 Exams - Input from OTLA
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January 13,2000

Honorable Janice R. Wilson
Circuit Court of the State of Oregon
Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, OR 97204

RE: Input from OTLA related to ORCP 44 Examinations

Ji.,.i:'::'~~j:

. '"

.D'Amore'
•Brown
/cimar

Ashworth.

~

•

Dear Judge Wilson:

OTLA President Linda Eyerman asked that I respond and provide information in response
to your letter regarding ORCP 44 examinations, dated December 16, 1999, to Ms. Eyerman
and OADC President Chrys Martin. Ms. Eyerman will respond under separate cover.

I am a member of the OTLA Board of Governors and serve as chair of the Motor Vehicles
Section of OTLA. I am also licensed to practice in Washington and California; thus, I am
somewhat familiar with the defense medical examination (DME) procedures in those states.
I enclose copies of the applicable Washington statute (CR 35) and applicable California
statute (CCP 2032(g». The Motion Panel advisory rulings are at odds with procedures in
these states.

In order to better understand how DMEs are conducted in other states, OTLA requested
written comments from former Washington Superior Court Judge John N. Skimas and
Washington practitioners. [Please see enclosed.] As you may know, Judge Skimas is now
performing alternative dispute resolution in Oregon and Washington. We selected
Washington because of its close proximity and because many of the DME doctors in
Multnomah County also perform DMEs for Washington cases and under Washington law.
Because of the high number of DME doctors in Portland compared to Vancouver, it is
common to use Portland DME doctors for Clark County, Washington cases. We have
found that the same DME doctors will allow recording and the presence of a representative
for cases filed in Washington (as they are expressly required to do by CR 35), but they will
not allow the same procedural safeguards for cases filed in Multnomah County.

Speaking for myself, I believe the published Motion Panel advisory rulings are not
appropriate. I am not familiar with many instances in the civil or criminal law where a
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Honorable Janice R. Wilson
Circuit Court of the State of Oregon
January 13,2000
Page 2

party is denied basic procedural safeguards such as the presence of counsel and/or a record
of a proceeding. In many motor vehicle cases, the sole or primary issue is the extent of
injury. The DME physician is typically the primary witness to test the plaintiffs injury and
credibility. In these cases, DME physicians (and medical review corporations) sometimes
require examinees to fill out forms or make diagrams of their injury or pain as part of a
DME. They may ask questions about property damage, impact speeds, and even liability.
Putting aside the issue of whether these actions are a proper part of a medical examination,
how is an attorney expected to provide effective representation without a record of the
questions asked and answers given?

For the above reasons, a change in the Motion Panel advisory rulings regarding the
presence of counsel and recording defense medical examinations would be appreciated. I
believe the Washington and California rules would provide good models for the Motion
Panel to review.

If you have any questions regarding the above, please do not hesitate to contact me.

IIiI
r I a I l:t \\ \ l' rs

t;k
Thomas D'Amore

Enclosures
cc: Linda Eyerman

-



SUPER CT CIV CR 35. RULE 35. PHYSICAL AND MENTAL E.'XAMINATION OF PERSONS Page 1
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*1999 Superior Court Civil Rules. CR 35

WESTS WASHINGTON LOCAL
RULES OF COlJRTAND WESTS
WASHINGTON COURT RULES

PARTIV. RULES FOR SUPERlOR
COURT

SUPERlORCOURT CIVIL RULES
(CR)

5. DEPOSITIONs AND DISCOVERY
(Rules 26-37)

RliLE 35. PHYSICAL AND .MENIAL
EXAMINAnON OF PERSONS

(a) Order for Examination. When the mental or
physical condition (including the blood group) of
a party, or of a person in the custody or under the
legal control of a party, is in controversy, the
court in which the action is pending may order
the party to submit to a physical examination by
a physician, or mental examination by a
physician or psychologist or to produce for
examination the person in the party's custody or
legal control. The order may be made only on
'Dation for good cause shown and upon notice to
the person to be examined and to all parties and
shall specify the time, place, manner, conditions,
and scope of the examination and the person or
persons by whom it is to be made. The partv
being examined may have a representative
present at the examination, who may observe the
examination but not interfere with or obstruct the
examination. Unless otherwise ordered by the
court, the party or the party's representative may
make an audiotape recording of the examination.
which shall be made in an unobtrusive manner.

(b) Report of Examining Physician or
Psychologist.

(1) If requested by the party against whom an
order is made under rule 35(a) or the person

examined. the party causing the examination to
be made shall deliver to the requesting party a
copy of a detailed written report of the
examining physician or psychologist setting out
the examiner's findings, including results of all
tests-made. diagnosis and conclusions, together
with like.reports of all earlier examinations of the
same condition, regardless of whether. the
examining physician or psychologist will be
called to testify at trial. After delivery the party
.causing the examination shall be entitled upon
request to receive from the. party against whom
!he order is made a like report of any
examination, previously or thereafter made, of
the same condition, unless, in the case of a report
of examination of a person not a party, the party
shows that the party is unable to obtain it The
court on motion may make an order against a
party requiring delivery of a report on such terms
as are just, and if a physician or psychologist
fails or refuses to make a report the court may
exclude the examiner's testimony if offered at the
trial.

*2000 (2) By requesting and obtainlng a report
of the examination so ordered or by taking the
deposition of the examiner, the party examined
waives any privilege he may have in that action
or .any other involving the same controversy
regarding the testimony of every other person
who has examined or may thereafter examine
him in respect of the same mental or physical
condition.

(3) This subsection applies to examinations
made by. agreement of the parties, unless the
agreement expressly provides otherwise. This
subsection does not preclude discovery of a
report of an examining physician or the taking of
a deposition of the physician in accordance with
the provisions of any other rule.

(Amended effective July I, 1972; September 17,
1993.]

• Copyright (c) West Group 1998 No claim to original U.S. Gave works
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California Code of Civil Procedure section 2032

2032. (a) Any party may obtain discovery, subject to the restrictions set forth in Section 2019, by
neans of a physical or mental examination of (I) a party to the action, (2) an agent of any party,

or (3) a natural person in the custody or under the legal control of a party, in any action in which
the mental or physical condition (including the blood group) ofthat party or other person is in
controversy in the action. (b) A physical examination conducted under this section shall be
performed only by a licensed physician or other appropriate licensed health care practitioner. A
mental examination conducted under this section shall be performed only by a licensed
physician, or by a licensed clinical psychologist who holds a doctoral degree in psychology and
has had at least five years of postgraduate experience in the diagnosis of emotional and mental
disorders. Nothing in this section affects tests under the Uniform Act on Blood Tests to
Determine Paternity (Chapter 2 (commencing with Section 7550) of Part 2 of Divis ion 12 of the
Family Code). (c) (I) As used in this subdivision, plaintiff includes a cross-complainant, and
defendant includes a cross-defendant. (2) In any case in which a plaintiff is seeking recovery for
personal injuries, any defendant may demand one physical examination ofthe plaintiff, provided
the examination does not include any diagnostic test or procedure that is painful, protracted, or
intrusive, and is conducted at a location within 75 miles of the residence ofthe examinee. A
defendant may make this demand without leave of court after that defendant has been served or
has appeared in the action, whichever occurs first. This demand shall specify the time, place,
manner, conditions, scope, and nature of the examination, as well as the identity and the
specialty, ifany, of the physician who will perform the examination. (3) A physical examination
demanded under this subdivision shall be scheduled for a date that is at least 30 days after
service of the demand for it unless on motion of the party demanding the examination the court
has shortened this time. (4) The defendant shall serve a copy of the demand for this physical
xamination on the plaintiff and on all other parties who have appeared in the action. (5) The

plaintiff to whom this demand for a physical examination has been directed shall respond to the
demand by a written statement that the examinee will comply with the demand as stated, will
comply with the demand as specifically modified by the plaintiff, or will refuse, for reasons
specified in the response, to submit to the demanded physical examination. Within 20 days after
service of the demand the plaintiff to whom the demand is directed shall serve the original of the
response to it on the defendant making the demand, and a copy ofthe response on all other
parties who have appeared in the action, unless on motion of the defendant making the demand
the court has shortened the time for response, or unless on motion of the plaintiff to whom the
demand has been directed, the court has extended the time for response. (6) If a plaintiff to
whom this demand for a physical examination has been directed fails to serve a timely response
to it, that plaintiff waives any objection to the demand. However, the court, on motion, may
relieve that plaintifffrom this waiver on its determination that (A) the plaintiff has subsequently
served a response that is in substantial compliance with paragraph (5), and (B) the plaintiff's
failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect.
The defendant may move for an order compelling response and compliance with a demand for a
physical examination. The court shall impose a monetary sanction under Section 2023 against
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel response
and compliance with a demand for a physical examination, unless it finds that the one subject to
the sanction acted with substantial justification or that other circumstances make the imposition
of the sanction unjust. If a plaintiff then fails to obey the order compelling response and
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compliance, the court may make those orders that are just, including the imposition of an issue
sanction, an evidence sanction, or a terminating sanction under Section 2023. In lieu of or in
addition to that sanction the court may impose a monetary sanction under Section 2023. (7) If a
defendant who has demanded a physical examination under this subdivision, on receipt of the

. . plaintiffs response to that demand, deems that any modification of the demand, or any refusal to
. 'submit to the physical examination is unwarranted, that defendant may move for an order

. compelling compliance with the demand. This motion shall be accompanied by a declaration
stating facts showing a reasonable and good faith attempt at an informal resolution of each issue
presented by the motion. The court shall impose a monetary sanction under Section 2023 against
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel
compliance with a demand for a physical examination, unless it finds that the one subject to the
sanction acted with substantial justification or that other circumstances make the imposition of
the sanction unjust. (8) The demand for a physical examination and the response to it shall not be
filed with the court. The defendant shall retain both the original of the demand, with the original
proof of service affixed to it, and the original response until six months after final disposition of
the action. At that time, the original may be destroyed, unless the court, on motion of any party
and for good cause shown, orders that the originals be preserved for a longer period. (d) If any
party desires to obtaln discovery by a physical examination other than that described in
subdivision (c), or by a mental examination, the party shall obtain leave of court. The motion for
the examination shall specify the time, place, manner, conditions, scope, and nature of the
examination, as well as the identity and the specialty, if any, of the person or persons who will
perform the examination. The motion shall be accompanied by a declaration stating facts
showing a reasonable and good faith attempt to arrange for the examination by an agreement
under subdivision (e). Notice of the motion shall be served on the person to be examined and on
all parties who have appeared in the action. The court shall grant a motion for a physical or
mental examination only for good cause shown. Ifa party stipulates that (I) no claim is being
made for mental and emotional distress over and above that usually associated with the physical
injuries claimed, and (2) no expert testimony regarding this usual mental and emotional distress
will be presented at trial in support of the claim for damages, a mental examination of a person
for whose personal injuries a recovery is being sought shall not be ordered except on a showing
of exceptional circumstances. The order granting a physical or mental examination shall specify
the person or persons who may perform the examination, and the time, place, manner, diagnostic
tests and procedures, conditions, scope, and nature of the examination. If the place of the
examination is more than 75 miles from the residence of the person to be examined, the order to
submit to it shall be (I) made only on the court's determination that there is good cause for the
travel involved, and (2) conditioned on the advancement by the moving party of the reasonable
expenses and costs to the examinee for travel to the place of examination. (e) In lieu of the
procedures and restrictions specified in subdivisions (c) and (d), any physical or mental
examination may be arranged by, and carried out under, a written agreement of the parties. (f) If
a party required by subdivision (c), (d), or (e) to submit to a physical or mental examination fails
to do so, the court, on motion of the party entitled to the examination, may make those orders
that are just, including the imposition ofan issue sanction, an evidence sanction, or a terminating
sanction under Section 2023. In lieu of or in addition to that sanction, the court may, on motion
of the party, impose a monetary sanction under Section 2023. Ifa party required by subdivision
(c), (d), or (e) to produce another for a physical or mental examination fails to do so, the court,
on motion of the party entitled to the examination, may make those orders that are just, including
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the imposition of an issue sanction, an evidence sanction, or a terminating sanction under Section
2023, unless the party failing to comply demonstrates an inability to produce that person for
examination. In lieu of.or in addition to that sanction, the court may impose a monetary sanction
under Section 2023. (g) (1) The attorney for the examinee or for a party producing the
examinee, or 'that attorney's representative, shall be permitted to attend and observe any
physical examination conducted for discovery purposes, and to record stenographically or
by audiotape any words spoken to or by the examinee during any phase of the examination.
This observer may monitor the examination, but shall not participate in or disrupt it. If an
attorney's representative is to serve as the observer, the representative shall be authorized
to so act by a writing subscribed by the attorney which identifies the representative. If in
the judgment of the observer the examiner becomes abusive to the examinee or undertakes
to engage in.unauthorized diagnostic tests and procedures, the observer may suspend it to
enable the party being examined or producing the examinee to make a motion for a
protective order. If the observer begins to participate in or disrupt the examination, the
person conducting the physical examination may suspend the examination to enable the
party at whose instance it is being conducted to move for a protective order. The court
shall impose a monetary sanction under Section 2023 against any party, person, or attorney
who unsuccessfully makes or opposes a motion for a protective order, unless it finds that
the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust. If the examinee submits or
authorizes access to X-rays of any area of his or her body for inspection by the examining
physician, no additional X-rays of that area may be taken by the examining physician
except with consent of the examinee or on order of the court for good cause shown. (2) The
examiner and examinee shall have the right to record a mental examination on audio tape.
However, nothing in this article shall be construed to alter, amend, or affect existing case
law with respect to the presence of the attorney for the examinee or other persons during
the examination by agreement or court order. (h) If a party submits to, or produces another
for, a physical or mental examination in compliance with a demand under subdivision (c), an
order of court under subdivision (d), or an agreement under subdivision (e), that party has the
option of making a written demand that the party at whose instance the examination was made
deliver to the demanding party (I) a copy of a detailed written report setting out the history,
examinations, findings, including the results of all tests made, diagnoses, prognoses, and
conclusions ofthe examiner, and (2) a copy of reports ofall earlier examinations of the same
condition of the examinee made by that or any other examiner. If this option is exercised, a copy
of these reports shall be delivered within 30 days after service of the demand, or within 15 days
oftrial, whichever is earlier. The protection for work product under Section 2018 is waived, both
for the examiner's writings and reports and to the taking of the examiner's testimony. If the party
at whose instance the examination was made fails to make a timely delivery of the reports
demanded, the demanding party may move for an order compelling their delivery. This motion
shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt
at an informal resolution of any issue presented by the motion. The court shall impose a
monetary sanction under Section 2023 against any party, person, or attorney who unsuccessfully
makes or opposes a motion to compel delivery of medical reports, unless it finds that the one
subject to the sanction acted with substantial justification or that other circumstances make the
imposition of the sanction unjust. If a party then fails to obey an order compelling delivery of
demanded medical reports, the court may make those orders that are just, including the
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imposition of an issue sanction, an evidence sanction, or a terminating sanction under Section
2023. In lieu ofor in addition to those sanctions, the court may impose a monetary sanction
under Section 2023. The court shall exclude at trial the testimony of any examiner whose report
has not been provided by a party. (i) By demanding and obtaining a report of a physical or
mental examination under subdivision (h), or by taking the deposition of the examiner, other than
under subdivision (i) of Section 2034, the Party who submitted to, or produced another for, a
physical or mental examination waives in the pending action, and in any other action involving
the same controversy, any privilege, as well as any protection for work product under Section
2018, that the party or other examinee may have regarding reports and writings as well as the
testimony ofevery other physician, psychologist, or licensed health care practitioner who has
examined or may thereafter examine the party or other examinee in respect of the same physical
or mental condition. G) A party receiving a demand for a report under subdivision (h) is entitled
at the time of compliance to receive in exchange a copy of any existing written report of any
examination of the same condition by any other physician, psychologist, or licensed health care
practitioner. In addition, that party is entitled to receive promptly any later report of any previous
or subsequent examination ofthe same condition, by any physician, psychologist, or licensed
health care practitioner. If a party who has demanded and received delivery of medical reports
under subdivision (h) fails to deliver existing or later reports of previous or subsequent
examinations, a party who has complied with subdivision (h) may move for an order compelling
delivery of medical reports. This motion shall be accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an informal resolution ofeach issue presented by
the motion. The court shall impose a monetary sanction under Section 2023 against any party,
person, or attorney who unsuccessfully makes or opposes a motion to compel delivery of
medical reports, unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction unjust. If a party
then fails to obey an order compelling delivery ofmedical reports, the court may make those
orders that are just, including the imposition of an issue sanction, an evidence sanction, or a
terminating sanction under Section 2023. In lieu of or in addition to the sanction, the court may
impose a monetary sanction under Section 2023. The court shall exclude at trial the testimony of
any health care practitioner whose report has not been provided by a party ordered to do so by
the court. (k) Nothing in this section shall require the disclosure of the identity of an expert
consulted by an attorney in order to make the certification required in an action for professional
negligence under Sections 411.30 and 411.35 .
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JOHN N. SKlMAS P,C.
Superior CourtJudge, Ret.

201 N.E. Park Plaza Drive, Suite 210
Vancouver, WA 98684-5808
- - - (3-60) 944~7205

October 27,1999

Thomas D'Amore
Attorney at Law
506 SW Sixth Avenue, Suite 700
Portland, Oregon 97204-1527

Re: OTLA DME Task Force

Dear Mr. D'Amore:

RECEIVED
(WT Z 9 1999

0'AMORE &ASSOC1A1ES, RC.

•

•

Enclosed is a declaration which I hope will be of assistance to you and your task
force in discussing the desirability of amending ORCP 44. If I may be of further
assistance, please do not hesitate to give me a call.

\«>stu: ---=0

~Skimas

._~
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DECLARATION OF JOHN N. SKIMAS

I, John N. Skimas, declare as follows:

From 1971 through 1992 I served as a Superior Court Judge in Vancouver, Clark
County, Washington. During my tenure I had been requested on several occasions to
authorize attendance at a CR 35 medical examination by a representative ofclaimants.
Without express authority under the rule such a request was granted only on a showing of
special circumstances. Occasionally a family member was permitted to attend instead of
a representative mainly for moral support. The practice of granting these requests lacked
uniformity and varied among judges. Hearings on these matters took valuable court time
and increased the costs to the parties.

CR 35(a) was amended in 1993 to allow for the presence ofa claimant's
representative at a requested medical examination and for recording. Since 1992 I have
participated in over 600 mediation/arbitration proceedings in Oregon and Washington
cases where defense medical examinations were frequently involved. Some ofthe
Washington cases had representatives present during medical examinations and I cannot
recall any issue ever having been raised regarding attendance by a claimant's
representative. I have also discussed the matter with two of my former colleagues and
they have not experienced any claims ofabuse or problems with the operation of the
current rule other than a rare complaint by a doctor who does not understand or
appreciate the purpose of the rule.

I certify under the penalty ofperjury under the law of the State ofWashington
that the foregoing is true and correct.

•

Dated this 27th day of October, 1999.
r Jg
....~. '
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DECLARATION OF JOHN ALEXANDER REGARDING OBSERVERS AT
CIVIL RULE 35 MEDICAL EXAMINATIONS

& John Alexander, declares as follows:

1 My name is John Alexander. I am an attorney licensed in the state of

Washington. I am also 'licensed in the state of California and have been practicing in

Washington state since 1978. The statements made by me are based upon my personal

knowledge and I am competent to testify to the·same in a court of law.

2. .For the past 14 years I have practiced personal injury law exclusively. The

vast majority of my experience has been as a plaintiff's personal injury lawyer; however, I

have also been retained by insurance companies to represent defendants.

3. For the past six years, it has been my practice to send an observer to

attend the physical examinations of my clients pursuant to the provisions of Civil Rule

35. For the past six months, it has become my practice to make certain that the full

• .Jroceedings of the medical examination in the presence of my client be tape recorded by

the observer.

4. At no time have I ever received a complaint from defense counsel, from

the physician retained by defense counselor the insurance company to the effect the

observer interfered, impeded, or in any way, directly or indirectly, restricted the activities

of the physician during the CR 35 exam.

5. The only time I have been informed of displeasure or concern on the part

of the examining physician has been when the examining physician did not know of or

was tnisinformed regarding the right of the examinee to have an observer at the CR 35

exatnination and/or to have the observer audiotape it.

•
*~.~
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6. To the contrary, it has been my observance that the most effective defense

CR 35 medical examiners are those who choose not to make an issue of the fact of the

.. observer or the audiotaping.

7. It has been my experience that when the CR 35 examination is observed

and audiotaped, that the defense medical examinations are more thorough, more

courteous, and less stressful and!or traumatic for the examinees, my clients.

8. Further, never have I heard in conversation or in any professional

publication in the state of Washington complaints or surmise to the effect that observers

at CR 35 examinations impede, interfere, or otherwise restrict physicians conducting the

CR 35 exam.

I DEClARE UNDER PENALTY OF PER.ruRy UNDER THE LAWS OF THE STATE OF

•
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.- .

DATED this11> day of May, 1999, at Seattle, Washington.

• ·2·
.:~



DECLARATION OF J. STEPHEN FUNK

J. Stephen Funk, being first duly sworn on oath deposes and says:

• On at least two occasions I have attended my client's !ME and the doctor indicated there

was no problem. On numerous occasions my client has openly displayed a tape recorder and no

doctor has ever said it interfered with the exam. A competent physician will simply ignore it.

I have been in law practice 36 years. In Washington th~ patient may at an independent

medical exam have anyone he chooses accompany him and audiotape the exam.

The tape gives the patient confidence and precludes any possible argument about how the

patient cooperated, whether he was abused or how long the exam took.

I certify under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

e'

•

DATED this L day of June, 1999 at Bellevue, Washington.

.~/i~

.:.~
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The Honorable Janice R. Wilson
Circuit Court of the State of Oregon
Fourth Judicial District
Multnomah County Courthouse
1021 S,W. Fourth Avenue
Portland, Oregon 97204-1123
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Re: Input on Motion Panel Advisory Rulings related to ORCP 44 Examinations

PAST PIIESIDENTS

MicbDelllrial'l
SUUIl.l'le Ilrad1eyOlllllli
fbom;as D'Amore
KalhlCCll Dalley
LoriDtveu)·
JamesC'. EB*n
w. Eugene lWlman
Stepben C.Helldrids
ludllb0. HIllhoD
Kdlb A. Keuerling
E1iz.abel1lMcKannt
Da\id SUllcnnail
DanaL SuJlivan
lanaTORIl

.~~
HoD.. Roben E.Jones
Don.:lld R.V.i\$on

Owl« """""DooaJdAtdUson
Qam'LKahn
NlCkCbah-oe
BernanI Jolles
DanieIO'1.ealy--Hon. R.Wdlliam Rigp

!.>m'"'"
J~8.Ciri.swold
~'[n)'Cl'

Katlll)lI H.CIarllc
Linda C.l.o\'t

A7IAGm'tllllln
JctmyP.Fooct
WaI1iam A.Ga)1l1ll1

A17A INltlmn
lin4aK.E)'l:l'llWl
Ka1hryn H.CIarlr:.e

ClwksD.BIllt
R'Ob:n Rinio
M.D.VanV~

Midlael Shinn
V."ilJi.:un HonsoII'Ctl
\\-l1!iamA.Batton
Rkhan:l Lee BanDll
\\·dtiam A.G.\)'kr,d
J.Da\idKr)'CCf
DalidJClISCll
Atlhlll C.JOOnson
Jud~' D.Sllydct
JelJll:)'P.Folu
JatlTbonwB~

D.Lawrence \\Obbro:k
Michael t, Vrlliiams
HOll.A. Mict\a(lAdIcr
C\lriSlOpher D.Moolt
DooC...

Dear Judge Wilson:

Thank you for inviting comment from OTLA and its members regarding the
Multnomah County Motions Panel advisory rulings on defense medical
examinations. These rulings have long been a concern for civil plaintiffs and their
attorneys, and we welcome the opportunity to provide information which might lead
to a withdrawal of these rulings andlor new rulings which interpret ORCP 44 as
providing procedural safeguards for our clients.

The Need for Procedural Safeguards

It is hoped that the court will acknowledge the reality ofdefense medical
examinations (DMEs), which are an integral part of the adversary process. As such,
the procedural safeguards available to litigants during DMEs should be the same as
those available during other parts of the adversary process. This may not have
always been the case, but DME practice has evolved over the years. It has now

, become common practice for a plaintiffto be sent to an examiner whose primary job
is medical consulting for insurance and litigation purposes. Even where the
examiner is also a treating practitioner, the examiner is not acourt-approved
"neutral" but, rather, has been selected and paid for by the defendant. In all cases,
the reports are prepared in consultation with the defendant's attorney and without
input from the plaintiff's attorney. In other words, the examiner is not an
"independent" but, rather, an agent ofthe defendant.

During other integral parts ofthe adversary process, such as deposition or trial, all
parties have the right to two basic procedural safeguards: 1) the right to be
represented by counsel, and 2) the right to have an objective record of the

1020 <IV Taylor Suite 400

•
.d OR 97205

·22,·5587' Fax503·223-4101
wwn:orla.online,org
olla@olla-online,org
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6 Page 2

proceedings. The current advisory rulings in Multnomah County deny to plaintiffs the right to
counsel at the DME stage, and they deny to both parties the right to have an objective record of
the proceedings. These advisory rulings are not mandated under ORCP 44; rather, they are a
matter of court interpretation, since ORCP 44 is silent on these issues.

Objective Record ofthe Proceedings

Both sides should be allowed to record the examination. Audiotape recording was done many
times during the breast implant litigation, based on a standing order entered by Judge Stephen
Walker and followed by Judges Frank Bearden and Nely Johnson. TIlls order was entered after
disputes arose over what was said and done during defense psychiatric and neuro-psychiatric
examinations. After the order allowing recording was in place, there was never another dispute
of this type, because the audiotape served as the record of the proceedings.

Presence ofCounsel

•

•

Plaintiffs counsel (or a designated representative) should be allowed to attend the DME as an
observer. As with a deposition, counsel should not be allowed to interfere with or obstruct the
examination, but should be allowed to note objections (ifanyjon the record for preservation
purposes. The recording should serve as the record of the proceedings, and counsel should not
be allowed or compell. d to testify as to what was said or done during the examination.

Vocational Rehabilitation Exams

TIlls ruling does not need to be revisited. The important issue for plaintiffs is that there be only
one examination, and ORCP 44A specifies that the examiner be a physician (for a physical or
mental examination) or a psychologist (for a mental examination).

Enclosures

The following documents are enclosed: .

1.Another View: ORCP 44,fairness and the search for truth; article by Don
Corson published in Oregon State Bar Bulletin, 4/99.

_ .... _._..- -'-----.... --_ .. ~"--' _. -

2. Letter opinion, Winkler»•.Morgan; Clackamas County No. 90-8-394; ruling by
Hon. Robert J. Morgan (allowing attorney to attend DME).

3. Order, Modrich v. Josephine MemorialHospital, Josephine County No. 93-CV-0032;
ruling by Hon, Gerald Neufeld (allowhig representative to attend DME).
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4. Order, Strain v. Familian Northwest, Inc., Jackson County No. 98-1169; ruling
by Ron. Ross Davis (allowing recording ofDME).

5. Order, Sarantis v, Farmers Insurance Company, Lane County No. 16-97-08322; ruling
by Ron. Jack Mattison (allowing recording ofDME).

6. Advertisement, Columbia Medical Consultants, Inc.

Again, thank you for your attention to this matter, and feel free to contact me ifyou or the other
members ofthe Motions Panel have questions or need additional information.

Very truly yours,

GAYLORD & EYERMAN, P.C.

~~y~
LKE:dh
Enclosures
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Oregon Trial Lawyers Association
Letter to Judge Janice R. Wilson

January 19,2000

Enclosure 1:

Another View: ORCP 44,fairness and thesearcb for truth;
article by Don Corson published in Oregon State Bar Bulletin, 4/99.

'.::'_._-'-'_.-=~:.:::-~--:.:.:._'-~:.:

. -- -_.,. ,--._..._.•_.,- _._-

•'.. ':"
-'

._-.:.

...". .; ........: _.'.- '.:.... ,~.,.

.."_. -...,. ---.._- -_... . '

'---_..,. :'. -:::::'-"-
'.-,.. -'-~'. .-.. "

'. ', .

<

. ,

.~>

".:",.,"

.

":,,'

- ..,'.

i

. "-.



~~ ~:.$

•

.....

other
View
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ORCP 44, fairness and the search for truth

. By Don Corson

Poposed Oregon Rule of Civil
Procedure 44F:would allow a pri·
vate examination of a repre-

~
defendant in a civil action byanin

.;ator hired by plaintiffs counsel.
e proposal has stiff opposition: What

about the right to effective assistance of
counsel?, asks one critic? 'This would do
violence to our procedural traditions and
would deny due process, says another.
How canyou expectthe truth to come out
of that exam? snorts a third.The proposal
doesn't pass the smell test, complains a
fourth. (See relatedarticle,page 15.)

Proposed ORCP 44F is a fiction. But son's most private and personal matters.
the factis thatexistingQRCI'¥&p p~<:.. However, as originally conceived and ap-
ticeraisesevenmore troubling questions plied, an occasional court-ordered medi-
about fairness and the search for truth. calexam made sense. Before moderndis-
On paper, ORCP 44A providesthat when cOvery rules, some lawyers did not dis-
a party'smental or physical condition isin close medical records or selectively fur-
controversy, for good cause shown, a nishedonly some of the relevantrecords.
courbt.h

t
atos dis:redi?cl0~,~ ~:~;~~e ~arty Into... The defendant then had legitimate need

su mi anJU ...., specmea exam. I b the infuries i tr'" .... _. .. . ." to earna out e rnJUnes rncon oversy.
Practice, IDJured persons.are routinely ch

to . .. lth t '-h" ... '--f -_. -d .····Where there was good causefor su ansent examsWI oua s owing.o goo •• rd
cause without judicial supervision with- exam, the court had discretion to 0 er
outar:independent recordohhe pr~ceed- one.Typicall~, a localdoctot;~~~sen
ings and without basic procedural safe- whowas~ubJect to the courts Iimi~~ons

C
--'5 to ensurefairnessand iicCtiiiiey. on the "time, place, manner, conditions

- ., . '. and scope" of the exam, as is now reo
OLUTION OFEXAMPRACTICE' ... - quiredby ORCP 44A. A local doctor was

Accmpulscrymedicalexamis an ill- subject to the normal professional con-
vasive procedure, intruding illto a per- straintsofa community ofpracticing phy-

sicians. Adoctor whose living carne
treatingpatients, and who only oeca
ally wasaskedto doan examfor litig;!
wasnot likely to becomea systemati
biasedadvocate.

The problem is, the practice
evolved to the pointthat ORCP 44 ex
are now routine. These exams are (
monly, but illcorrectly, called "lndep
ent medical exams."! A lucrativeexan
dustry has sprung up, Including'
out-of-town businessesthat bill insurance
companies and defense counsel in the six
and sometimes seven figures annually
andwhich routinelygrind out reports say
ing that the plaintiff has a pre-existing
condition, is malingering; has unrelated
psychological problemsor has no signifi
cantresidual injuries. Manyofthese busi
nesses employ practitioners who primar
ily (or sometimes exclusively) practice
"litigation medicine" - not traditional
medicine involving treatment'ofa patient,
but the writing ofreports and givingtesti
monyforlitigation.2

THE ORCP 44 EXAM

What goes on in these ORCP44 ex
ams? In practice. defense examiners can
conductan unsupervised second deposi
tion,askillg questions about the accident,
the person's background and other mat
ters. Sucha fishing expedition typically is



•
lone without the safeguards of the per
ion'scounselbeingpresent,an independ
ent record or judicial oversight There is
10 effective check on whethertests were
ioneappropriately or whethertest results
arexaminees'answersarerecordedaccu
rately or completely. A report to defense
counsel Is prepared, sometimes with an
unknown numberof drafts.· ,

What should go on in an ORCP 44
exam?Thepersonshouldnotbe subjected
to painful or invasive tests, cumulative or
unnecessary procedures, health' risks or
embarrassmentor humiliation, and theex
amined personshouldbe entitled to refuse
certain procedures.s The scope of the
exam shouldbe limitedto injuries claimed
tohavebeen causedby the tortfeason!

Only a "physician" (or, for a mental
exam, a "psychologist") may conductan
ORCP '4 exam. The court determines
• .onductthe exam; the order is to
s1l!!l!fy "the personorpersons bywhom it
is to be made:5The examinershouldbe
qualified to conduct an examination for
the particularcondition in controversy. A
party shouldnothave a unilateral right to
select the examiner. The Oregon Suo
preme Court once said that "lilf plaintiff '
has any objection to being examined by
the doctor suggested by the defendant,
the court should designate some physi.
cian of competent" skill, indifferent be
tween the parties;"S Other courts agree
that a party cannotunilaterally determine
the choiceofexaminers; $.e choiceIsulti-
mately for the court7 . ,

An ORCP 44 exam is appropriate
when"the mental or physieal condition or
the blood relationship" of.certainpersons
is "in controversy,~ . "for, good cause
shown: Of all-t1ie .rules. of discovery,
ORCP 44 Is imlque. Depositions, docu
ment requests and requests for admis
sions may be premised on slmple rele
vanceand the reasonablecalculation that

•
's may· lead to admissible evi·

..... ,'lone of the other discovery tools
requJres judicial action to be initiated.
Only ORCP 44 adds additional require
ments of "in controversy," a showing of

INDEPENDENT MEDICAL EXAM
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T

T

"good cause"and a court order.
The first element ("mental or physi

calcondition") rarely presents a problem.
The second element ("in controversy")
canbe problematic. For example, whenis
a mental condition in controversy? As an
initial matter, generally a party affirma
tively puts a condition in controversy in
that party's pleadings; the other party
should not be allowed to "bootstrap" a
controversy with responsive pleadings.
For example, alleging a claim for outra
geous conduct involving infliction of se
vere emotional distress or causing a psy.
chiatric condition may put the plaintiffs
mental condition in controversy.Agarden
variety allegation ofemotional distress,of
the normal type that accompanies pain
and suffering from an injury, should not
justify a mental exam.8 Whenis a physical
condition in controversy? There may not
be a bright line, but past injuries or pain
and suffering should not justify an exam,
becausethey are no longer in issue.9

The thirdelementrequiredtojustifya
court-ordered exam, a showing of "good
cause," is frequently ignored or not
thoughtfully considered. "Good cause," a
concept welkleveloped in other areas of
Oregon law, is not addressedbyanyORCP
44 appellate case. Elsewhere, a showing ,
normally requires that the moving party
submit admissible, relevant evidence.
Good causeis not shownsinlply bythe fact
thata partyis injuredor has a healthprob
lem.10 Further, if the movant is able to ob
tain the desired ioformation without an
exam, there may not be good cause.lI If
the available medical records are ade
quate, an exam would develop cumulative
evidence, and may therefore not be
needed.12 Even if good cause is shown,
ORCP 44 is permissive, not mandatory;
the court "may" order an exam. Whether
to order an exam is for the court's sound
discretion.IS

NEED FOR PROCEDURAL SAFEGUARDS

Oregon's rule does not specify many
ofthe nuts and bolts of procedure.There
is little Oregon appellate guidance, and

mostcasescitingORCP44do notaddress
examprocedures," Other states have ad
dressed procedures for court-ordered
medical examinations, either by rule or
by caselaw. The needforproceduralsafe
guards shouldbe clear. Otherwise,asJus
tice Douglas put it, if a party is sinlply
turned over to "doctors and psychoana
Iysts to discover the cause of the mishap,
the door [would] be open for grave mis
carriagesofjustice."15

What should be the record of the
exam? UnderORCP 39,ordinary deposi
tiontestimony is tobe recorded. Fairness
suggests that a person examined under
ORCP 44shouldalsohave the right to re
cord the exam. Otherwise, there is no re
cord ofthe proceeding - only a letter that
is exclusively controlled by the examiner,
Some states provide for audio,ISvideo17

or stenographic18 recordingofexams. Or
egon trial court rulings appear to vary;
there is no real appellate guidance.19 The
examinee's right to record the exam
shouldbe affirmed either by Oregon ap
pellate decision or by express rule.

Who may be present at the exam?
There is no physician-patient relationship
in an ORCP 44exam. Anexam by a physl
cianhired by the adverseinsurance com
panyorcounselis anadversarlalproceed
ing thatcanbe intimidatihg to the injured
person. This is especially so where the
person is young,disabled, has been trau
matized, has had negative experiences
with medical personnel, has suffered
brain injury, or has language problems,
amongother reasons. '

Having a representative present may
be comforting to the person examined
and provide some balance to this inher
entlyunequal situation. Many states pro
vide that the person examined has the
right to have a representative present20

The argumentthat the presence ofa third
party somehow interferes with a medical
exam.is contradicted by common sense
and actual practice; for example, some
exam businesses expressly note that
third parties may be present21 Under
pre-ORCP Oregonlaw, the trlaIcourt had
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The rlgitttocross-eXaininewitnesses
is fundamental to our adversarysystemof
justice. Cross-examination is considered

discretion to determine who may be pres
ent at a court-ordered medical exam, in
cluding the injured person's attorney.22
Byrule or decision, the examined person
should have the right to have a represen
tativeofhis or her choice present, subject
to judicial control over the representa
tive'sconduct.

What questions should an ORCP
44 examiner he allowed to ask? Cer
tainly, a "physical examination" suggests
that the personmay need to answer ques
tionssuch as, "Doesthis hurt?"and, "How
far can you move this arm?" Just as cer
talnly, an examiner should have no busi
ness asking the person the color of the
other carP Medicine distinguishes be
tween a "history" and "physical examina
tion" ORCP 44 provides for mental and
physicalexams, but does not mention the
takingofhistorles. Someattorneysinstruct

... .ents not to givehistoriesor fill out
w.,~ on the grounds that this would go

beyondthe provisions ofthe rule. Further
more, under Oregon discovery practice.
extensive medical records containing the
relevantmedical history are usually made
available in injury cases.which undercuts
any argument that the examiner needs to
take an oralhistory. It would he helpful to
have some guidance. by decision or by
rule, limiting the examiner's questions to
those necessary for the "examination" of
thiiiDjUrles,in controversy.

Where should the exam take
place? Pre-ORCP Oregon case law sug
gested tliiifiinorder canprovidethat "the
examination be so conducted as to cause
the litigant examlned as little inconve-

._._!1!~..£e as possible .....24 In general, as
sumiJlgtluii then~'-are-physicians in the
releV!!1l,t specialtyin the courrty where the
actionis pendiIigor the community where
the plaintiff resides, it makes sense to
hold the exam there. The rule. or appel
.late clec1sion.,.s.hould so provide.

•
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the trial's great engine to search for the
truth. Effective cross-examination re
quires that the attorney haveaccessto rel
evantfacts. Thatis onereason whythe ex
amined person's representative should be
able to observe an exam. That is also the
reason there should be full document dis
coveryoftheexaminer's notes, correspon
dence, drafts anddictations.

This doesnotmeanthat there should
be pretrialdepositions ofORCP 44exam
iners on the merits of their reports. Al·
though Oregon's attorney-client privilege
prohibits discovery of an adverse party's
experts, inlegal theoryanORCP 44exam
iner should be considered a court
appointed expert, not a party's expert25

There is no general legal bar to relevant
discovery directed to a personwho is not
a party's expert Nonetheless, Oregon
trial courtjudges havewisely avoided dis-

•
... depositions about ORCP 44 ex
s. Pretrial discovery of expert wit

nesses would add an additional level of
cost in a system already so burdened by
expense that somemodestbut legitimate
disputesare priced outofour courts.

Oregon trial courts are spliton the is
sue ofdocument discovery relevant to the
examiner's bias.26Document discovery, as
compared to depositions, is generally less
expensive. Thereappear tobe a handful of

. _businessesthataccount fora largevolume
.. of the ORCP 44 exams, and allowing dis
covery of such things as business tax re-

... t1lr!1s andfinancial recordswould permita
more meaIiinifu! inquiry into the issuesof
bias and credibility. Sharing of documents
would obviate theneed to ask forthe same

....1l9cu~~ts repeatedly, thereby promoting
. efficiency.:!? Without document discovery,
. 'aw\tne~s:s te~funony is unfettered by the

factsrevealed in the documents. The value
ofcross-examination depends onthe ability
to impeach, andthe ability to impeach de
pends in part upon having access to rele-

...~en~SUch discovery should be

CONCLUSION

Justice Douglas warned that adver-



.. "tors- whathe termed "prejudiced
medical eyes"- "wt'll naturallybe inclined
to go on a fishing expedition in search of
anything which will tend to prove" their
party's case.28 Once parties "are turned
over to medical or psychiatric clinics for
an analysis of their physical well-being
and the condition of their psyche, the ef·
fective trialwill be held then and there and
not before the jury••.. The doctor or the
psychiatristhas a holidayin theprivacy of
his office •.•The [party] is at the doctor's
(or psychiatrist's) mercy; and his report
may either overawe or confuse the jury
and preventa fairtrial."29

Why should we care about ORCP 44,
fairness and the search for truth? Beyond
the fact thatORCP 44 is a two-edged sword
(it can be turned on either plaintiffs or de
fendants), unfair pretrial procedures fuel
public cynicism about our courts. Recent
Oregon public opinion pollsfind that public
trust in ourcourtsystemis low, andfalling.
A perceived major problem is that the rich

..
werfulllave an unfair advantage,

_ .<>0 many people cannotevenafforda
lawyer. The public needs to have confi-
dence that the legal playing field is level.

Ifwecare aboutthe world'sbest demo
ocratic systemfor the peaceful resolution
ofcivil disputes, we should care about the
need forprocedural safeguards incompul
sory medical examinations. _
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CLACKAMAS COUNTY COURTHOUSE
OREGON CITY, OREGON 97045·1821

June 24, 1991
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Mr. Nick Chaivoe
Attorney at Law
720 S.W. Washington street
Portland, OR 97205

Mr. William stockton
Schwenn, Bradley, Batchelor,
Brisbee and Stockton
139 N.E. Lincoln
Hillsboro, OR 97123-0567

RE: Winkler v , Morgan
Case No. 90-8-394

-".antlemen:

The legal question before me is whether or not under the
circumstances of this case, plaintiff, James Winkler, has a right
to have his attorney present for the independent medical
examination where the doctor has been selected by the defense.

My research has indicated that· there are many arguments
advanced on both sides of this issue. Most of those argum~nts
were raised by you gentlemen as well.

In Pemberton v. Bennett 381 P2d 705, 234 Or. 285 (1963)
which would appear to be the most recent oregon Decision that in
a general way dealt with the issue, the Oregon supreme Court held
that the Trial Court's Decision not allowing plaintiff's attorney
to be at the medical examination was not an abuse of judicial
discretion. It would appear 'the Ruling left total discretion
with the Court as to whether plaintiff's attorney is to be
permitted at the examination or not. Certainly the Court's
Decision in Pemberton reflects its concern over medical
examinations being converted into adversarial proce~dings.
However, it is clear from the Decision that the Court was aware

1

•
EXHIBiT 13 PAGE-.l



that medical objectivity at these examinations unfortunately is
not always present. The" Court in Pemberton failed to set out
specific guidelines on when counsel is allowed to be present at
independent medical examinations. The Court did state that there

•

\ 'a certain occasions dealing with the examinee, the examiner,
'_.•e nature of the proposed examination or the nature of the
medical problem which might allow and persuade the court to
permit plaintiff's counsel to be present at the examination.
Pemberton, at page 288.

Some recent cases tend to indicate that plaintiff's
attorneys presence at these examinations should be permitted. In
Lanafeldt-Haaland v. Saune EnterPrises, Inc. 768 P.2d 1144
(Alaska 1989), the Alaska Supreme Court held a party in a civil
action had the right to have his attorney present during an
examination by a physician hired by his opponent. See also Sharff
v. SUtlerior Court, 44 Cal. 2d 508, 282 P.2d 896 (1955). The
California Court ruled that the plaintiff in a personal injury
action was entitled to have the assistance of an attorney during
an examination by defendant's doctor. The states of Florida, New
York and Washington permit an attorney to attend independent
medical examinations. See Bartell v. McCarrick, 498' S.2d 1378
(Fla. App. 1986); Reardon v. Port Authority, 132 Misc.2d 212, 503
NYS.2d 233 (1986); Tietjen v. Detlartment of Labor and Industries,
313 Wash. App. 86 534 P.2d 151 (1975). '

In Lanafeldt-Haaland the Alaskan Court stated that "parties
are in general entitled to the protection and advice of counsel
when they enter the litigation arena", at page 1146. The Court

•
Lanafeldt was concerned'about protecting the right to counsel

.... 1 civil cases arising from the due process clause. .

In Sharff the Court stated "whenever a doctor selected by
the defendant conducts a physical examination of the plaintiff,
there is a possibility that improper questions may be asked and a
lay person should not be expected to evaLuatie the propriety of
every question at his peril." See Sharff at page 897. The Court
made' a point of the fact that a physician patient relC\tionship'
does not exist when the plaintiff is examined by the defenda~t's

doctor.

If would appear that the Federal law favors defendant I s
position and point of view on this issue. Note McDaniel v.
Toledo, Peoria and Western Railroad CompanY, 97 F.R.D. 525
(1983). This 1983 Federal case indicated that it was
particularly persuaded by two federal cases, a 1969 case out of
the State of, Delaware and a 1960 case out of the State of
Maryland (Warrick v. Brode, 46 F.R.D. 427 (Del. 1969), pziwanoski
v. Ocean Carriers COrP. , 26 F.R.D. 595 (MD. 1960). McDaniel
indicates that there are two compelling reasons for their
decision "First, the Court noted that a medical examination
should be divested as far as possible of any adversary character"

2

•
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-- "Second, the Court noted the potential of creating problems
under the cannons of professional ethics" --"When an attorney
observes the examination of his client he creates the possibility
that he may have to impeach the examining physician through his
""'wn testimony" hence the lawyer may end up testifying in his

• lient's case. .

Certainly there are sound and rational arguments on both
sides of this issue. The Court is persuaded that it may well be
a denial of due process to bar the plaintiff's attorney from
these examinations, especially when appropriate safeguards can
and wiil be taken to protect the tranquility of the examination
process and defendant's legitimate concerns. As has been stated
in the cases there is no physician patient relationship or
privilege between the proposed doctor .and plaintiff.
Plaintiff's counsel here has articulated what he perceives as
elements of unfairness in not permitting him to be at the
examination because as he states, the examining doctors at most
I.M.E.s in his experience are advocates for the defendant and ask
inappropriate questions of the plaintiff. Plaintiff thereby has
made some .showing that there is a reasonable basis for the
presence of plaintiff's attorney at the examination. In making
this decision, the Court is not unmindful of the potential for .
mischief and discord and the potential advantage plaintiff may ._- ~"

gain at the time of trial. This however. must be weighed against
the plaintiff's right to counsel and the potential for damage to
the plaintiff's case if presence of counsel is denied during the
I.M.E. examination .

•

•
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attorney must be specific in relating such information and
plaintiff I s attorney will not be permitted. to cross examine
defendant I s doctor concerning 0 said information unless such a
disclosure is made. Obviously if something unexpected comes up
in the doctor I s testimony I there may be' reason to make an
""xception to this rule. The Trial Judge can handle those

• lestions.

Mr. Chaivoe may prepare the appropriate Order.

o.

RJMjcd

•
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1 CERTIFICATE OF TRUE COpy

Peiter GIaze'r---'- - --#792.21
Of/Attorneys for Plaintiff

..->:
5

2 I hereby certify that the foregoing copy of: POLICY HOLDER'S
MEMORANDUM OF LAW IN OPPOSITION TO MOTION FOR ORDER COMPELLING

• ,YCHIATRIC EXAMINATION is a complete and exact copy of the
~ ~riginal. .

DATED this Z;{ day of February, 1997.

6

7

8

CERTIFICATE OF HAILING

Larry Sokol, Arbitrator
735 SW 1st Avenue
Portland, .' Oregon 97204

Jim Gidley, Arbitrator
121 SW Morrison, Suite 460
Portland, Oregon 97204

I hereby certify that I served the foregoing: POLICY HOLDER'S
MEMORANDUM OF LAW IN OPPOSITION TO MOTION FOR ORDER COMPELLING
PSYCHIATRIC EXAMINATION on the following attorney of record on this

day of February, 1997, by mailing to said attorney a true
copy thereof, certified by me as such, with postage paid, addressed
to said attorney at his/her last. known address as follows, and
deposited in the post office at Lake Oswego, Oregon, on said day:

Walter Sweek, Attorney for Insurer
Cosgrave, Vergeer & Kester
121 SW Morrison Street, Suite 1300

.Portland, Oregon 97204

Frank Susak, Arbitrator
1450 American Bank Building
621 SW Morrison
Portland, Oregon 97205-3898

Peter Glazer #7l:l221
Of Attorneys for Plaintiff

day of February, 1997.

A:\BERE95.079\BACKE2.PO

DATED this
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• GLAZER & ASSOCIATES, P.C., AIlcmeys at Law
4500 KnJse Way,Sulta390, Lake Qswago, Orogon 97035 (503) 635-8001



•

•

•

Oregon Trial Lawyers Association
Letter to Judge Janice R. Wilson

January 19,2000

Enclosure 3:

Order, Modrich v. Josephine Memorial Hospital, Josephine County No. 93-CV-0032;
ruling by Hon, Gerald Neufeld (allowing representative to attend DME)•
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10 II IN THE CiRCUIT COURT OF THE STATE OF OREGON FO;R JOSEPHINE COUNTY

11

12

13

14

~6

MJ>.RLA J. HODRICH and EUGENE L.
MODRICH,

• Plaintiffs,

v.

NO. 93-CV-0032

ORDER ON MOTION TO REQ'CiIRE
PIJl.INTJ:FF TO APPEAR FOR
EDJ,tINATJ:ON ~

17

18

19

20

21

22

Defendants.,

:

This matter came before the court, the Honorable Gerald C.

NeUfeld presiding, for oral argument on April ~8( ~994( on the motion

of Defendant Josephine Memorial Hosp~tal Inc. to require Plaintiff to

2311 appear for a medical. examination. Defenoant Hospital was represented

2411 by counsel W. V. Deatherage, who appeared via telephone; Plaintiff

2511 Marla Modrich was represented by counsel Don Corson. :. The court,

2611 having read the mpterials SUbmitted by the parties, and having heard

6..
I

.EXHIBlp'"
PAGE_--J..._

ORDER ON'MOTION TO REQUIRE PLAINTIFF TO APPEAR FOR EXAMINATION

"'-too.dJno~.~CORSON.r.c:.
(C ,oso 0110CM D\Il"W'Itl$-

11S 0" Sctc.ll........ .... .



111 the. arguments of counsel, is fully advised.

211 IT IS IiEREB'x' ORDERED that Defendant Hospital's motion is

411 granted in part, and that Plaintiff Marla Modrich is to submit to a

411 medical examination at the office of Dr. Elias Dickerman, 124 N.W.

511 Midland Avenue, Grants Pass, Oregon, on May· 19, 1994, at 8:45 a.m.;

611 however, the motion is denied to the extent it sought to prevent Ms.

711 Modrich' s daughter from being pres~nt at the examination, and her.
811 daughter is to be allowed to be present during the entire examination

911 but is Ijot to interfere wi th the examination.

~'J...;E:.:U:.:..FEL.::_::.:O=- _
Gerald C. Neufeld
Judge of the circuit Court

10
11 DATED : l~;LC\ A t1 -.
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CASENO: 95-6169·TC

CASE TITLE: Potter v, Mead

PRESIDING JUDGE: THOMAS M. COFFIN

DEPUTY CLERK: Leslie Malley

COURT REPORTER: Kristi Anderson

..

DATE: April 29, 1996

•
Record of telephone hearing on plaintiffs motion (#43) for order allowing medica!
exam under certain conditions: Ordered p,laintiff's motion #43 granted. Monique
Potter and Denise ButlerSharp may be present. Attorney Wiswall's oral motionto be
present denied. Ordered Attorney Wiswall to submit to plaimiffby Wednesday a list
ofproposed questions that Dr. Painterwill ask Monique Potter. Any further questions
that may be raised by Dr. Painter may be asked in thepresence of Denise ButlerSharp.

•

PLAINTIFF'S COUNSEL
Arthur Johnson

cc: Chambers
Arthur Johnson
Larry Brisbee
John Han
William Deatherage

DEFENDANT'S COUNSEL
Michael Wiswall
Larry Brisbee
William Deatherage

..-



LAW OFFICE OF PHIL GOL.DSMITH
Phil Goldsmith
<" "e 1200&-._ SW Columbia Street
Portland, OR 97201
Telephone: (503) 224·2301
FAX: (503) 222·7288

DATE: June 1,1999

TO: OTLA office

FAX NO.: 223-4101

FROM: Phil Goldsmith

RE: Gochenour v, Ortis

( ) Original mailed

FAX TRANSMITIAL LETTeR
Page"1 of" 4 Pages

(X ) Enclosuresfollow

COMMENTS:
Here is the opinion in Gochenour v. Orris. Due to limited time, we did not

file a.brief in this case; we just made an oral argument.

•

IF YOU NEED PAGES RE·TRANSMITIED, PLeASE CALL(503) 224-2301

Thisfacsimile is intended only for the useofthe addressee andmaycontain information that Isprivileged,
confidential andexempt fromdisclosure underapplicable law, If you arcnot theIntended recipient, or theemployee
or agentresponsible for delivering It to the intended reclpient, you arehereby noUfied lhet eny use, dissemination,
distribution or copying of this communication Isetrictly prohibited. If youhave receiVed this communication Inerror.
pleasenotify us Immediately by telephone. and retumtheoriginal 10 us atthe above addressby the UnUed Staes
Mail. Thank you. . .

•
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• IN THE CIRCUIT COURT OF THE STATE OF OREGON

FORTHF. COUNTY OF MULTNOMAH

v.

Defendant.

JOHN GOCHENOUR
No. 9712-10019

ORDER AND OPlNION DENYING
wn'NESS DR. WHlTF.'S REQUES"l'
FOR PROTECTIVE ORDER

Plaintiff•

MlKEORRlS.

)
)
)
)
)
)
)
)
)
)

-.... ).

.'

At the request of ihedefense. Dr. John White performed the medical examination oflbe

p!aintiffpursuant to ORCP 4'1. The defense called Dr. White asa witness at trial, and at cross

examination. hewas asked the amount ofhis income derived from "independent medical

examinations." While thedefense did not object tothe question, Dr. White did express hisdesire

not toanswer, butdid answer after being instructed todo so bythecourt..Thequestion andthe

court's direction required thatDr. White give only the amoum ofincome derived from

performing independent medical examinations, including activities such as depositions and trial

testimony related to those depositions. Dr. White was not asked, and hedidnot testify to,

income (rom other sources.

Aftertrial. Dr. White moved to have his testimony all tb.is lnfonnation scaled, and the.

information was placed under a temporaxy confidentiality order pending this decision.
"--. '-. -- . . .."

In Oregon, there is presently some controversy over the extent to which II physician

p~rforming an independent medical evaluation under ORCP44 Issubject to depositionand to the__ H •• _

. _..- - .~...

•
1
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production of records,withdifferent trial courts treating themetterdifferently. Sec JoelDevore,

• "The NewDiscovery Battlc," OSB Bulletin 15-18 (Apo11999). Thearguments in that

controversy arc !lOt apposite here; thequestion before this court is simply whether once the

testimony described has been elicited I1t trial it should bethe subject of a protective orderof

confidentiality.'

•

•

First, thereis the practical difficulty ofmaking secret testimony whichha.s been given in

open court. Therewasno one present in thecourt room during this testimony aside from jurors,

court personnel, the litigants, and their counsel, allof whom could bemade subjectto court

direction not to disclose thisportion of testimony. Similarly, thecourt's audio record oithe

proceedings couldbe sealed. Thepractical difiicultl~ ofsuchmeasures aside, the Orllllo.a .

ccnstiunlcn's Article I §10provision for theopen administration ofjusticeprohibits li

confidentiality order. Whilethere are some interests which outweigh the Article I § 10 open

administration oIjustiec provision, this does notcome close to such1\1'I interest. See State ex rei

QrC2Qoian '£.00. C9 V. Deiz, 289 Or 277,284 (1980) (noting that jurydeliberations I\I'Id court

conferences may be held in private); UIlhm Pacific Railroad Co, y. Del1i\rtsn¢nt of Revenpe. 10

OTR 235,240 (1986) (noting that the public may be excluded when trial proceedings involve

trade secrets, whennecessary to maintain order in thccourtroom or to eliminate bias or

'The qu~tion of1headmissibility o(the U'ialtestimony is technically not at issueheii:_",·":.~",.. _
Defense counsel didnotobject to the question which elicited thetestimony, and it is Dr. White's
mciion on his own behalfwhich brings thismatter before thecourt. Evenif therehad been an
objection bydefense counsel, the evidence would have been received. Where an expcrlmcd1Cai
witness' entireprofessional incomc is derived tramperforming independent medical
examinations andrelated services. the toW income derived from those services and the tOW
amowrt oftime spentperforming !hose services is relevant impeaching evidence and is not- --- -_..
protected on a thcory of witness privacy...--- .

2



•

•

•

prejudice); ."iii" also State !'.x g! KQIN.TV, Inc,v, Olsen. 300 Or 392 (1985) (trial judge had

discretion to denystation's request to copy videotaped testimony).

Witness Dr. White's Motion forContinued Protective Order is denied.

ITIS SO ORDERED.

DATE SIGNED: May 28, 1999

~,
Robert W. Redding, CircuitJudge7

j

.
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Oregon Trial Lawyers Association
Letter to Judge Janice R. Wilson

January 19,2000
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Enclosure 4:

Order, Strain v. Familian Northwest, Inc., Jackson County No. 98-1169;
ruling by Bon. Ross Davis (allowing recording ofDME)•
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Post·it" Fax Note 7671 Date flo' ..pages
To '1OM ~ 'Pt-M.o~(. Fro""M\\<.~ 7J~ \ p"o\.\
CoJOePl Co.
Phone n Phono"
Fun Fax.

INTHECIRCUIT COlJRTOF TEl STATE OFOREGON

FORTHECOUNTY OF JACKSON

~VIN STRAIN and AmJE lIE
ST.RA1N,

Plaintiffs,

vs.

FAMILIAN NORTHWEST. INC.;
R.ON JONES: and BOB GOODWIN;

DefendantS.

CaseNo. 98-1169-Ll

ORDER

•

•

This matter came before the court on thl motion of defendants to preclude or
condition the tape recording ofmc:dic:al exams of PI :intiff'.Marvin Stram pTC'\-iously ordered
~y the court. Plaintiffs appeared by andthrough th ~ir attorney, Michael Brian. Defendant,
Famillan Northwest, Inc., appeared in person tl ,rough its attorney, Michael Hallig1U'l.
Defendant Goodwin appeared by telephone throu;;h his attorney, Eric Y1U'Idcll. The court
considered the argument of ccunsel andis full)' ad;iscd in the matter. Now. therefore, it is
hereby

ORDERED as follows:

-1. Any'party may tape recordth~ m~ .al exams;

2. Promptly upon conclusion of each medical exam, any party who has tape
recorded the session will deliver a true and compl:te copyof the tape to other counsel;

, . -,.... ' ... ' .. '.... ;-:: ...,:.: .: ~

3. The court will not presently limit tle purposes for which. the tape recording
may beused. Noparty waives furtherobjections .:> its use, and"the court will considerand
ruleupon each objection as it arises.

t - ORDER.
5I2"""1l~ ..\c:;ofFlClllWl'\llIN\C!.IENl\COI07Io.001\T. ?E.0ItD
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4. There being no objection from Defer. ilants, Annette Strain may attend the.
medical examof'Msrvln Strain.

~.J
Dated this..:z... da}' ofMtl.'y, 1999;r'")/") ... "' ~

If , '<V'~ ·;.!J~~ac:::.. _
ifDavis. CirCl ;it1udge

•

•

SUBWmD BY; ..

EricYandell, OSI:l #79457
Heltzel, Upjohn, Williams,

Yandell & Roth,P.C.
P.O. Box 1048
Salem, OR 97308
Telephone: (503) 585-4422

OfAttorneys for p;m;dif ~"""'&I'>v-)\
00~I.U\N

_.. -'. -- - - ...._.._-

_.__ "." "", .. _M.. ..",_., _. -

:2 • OWER
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m: Iistmaster@otla-online.org on behalfof JFried1234@aol.com
It: Friday, May 14, 19994:49 PM

list@otla-online.org
lject: Dr. ScottJones and his (Brisbee and Stockton's Motion to Quash)

~edist Scott Jones did a DNE on my client.
;ubsequently served a Notice of Deposition and a Subpoena Duces Tecum on Dr
,es directing him to bring the following: 1. documents of billing records
,arcing IMEs performed by Dr Jones in the past 5 years; 2. documents which
Elect the amount of and dates of IMEs performed in the last 5 years; 3.
:uments which show the • of his practice devoted to doing INEs in the last
years; 4. any contractual or other documents between Jones and the entities
r which he does IHEs in the ~ast 5 years; 5. copies of the IHEs performed
Jones in the last 5 years (with patient names' redacted); and 6.any

:uments, notes or other material related to the IME performed on plaintiff.
Barbara Johnston (of Brisbee and Stockton) filed a motion to quash 2

ys after service had been effectuated. She sought to quash the notice of
po and the subpoena in its entirety. She further sought Dr Jones fees (for
s own time in preparing a 7 page self-serving affidavit) as well as his
torney fees and costs.

Robert Selander, Clackamas County Circuit Court Judge heard the motion
Monday. He ordered the dr to provide the notes per ORCP44c. He granted

e motion to quash in all other respects. He then took the fee request
der advisement. Defense argued ORCP55 'and ORCP36b were authority for such
es. I argued that the rulessimply·allowed.a.court to assess a reasonable
e to produce documents, but it did not allow a court to assess a fee for
,t producing documents. Judge Selander decided yesterday to deny the fee
tition.

I need anything anybody has on Dr Scott Jones. Any help is appreciated ••' -
~ .ill have a copy of the Notice of Depo, the Subpoena, the Motion to

, and Plaintiff's Response to the Motion in the OTLA office corne Monday.

Thanks. Jon Friedman 242-1440

• 1



Peter Glazer

irk L. Emmons'

'atric\- ~. Berg"
Ai isel

~lsh
(1915-1994)

GLAZER & ASSOCIATES, P.C.
Attorneys at Law

Krusewav Plaza
4500 Kruse Wa\'. Suite 390

Lake Oswego, Oregon 9;035-2563

Telephone (503) 635-8801

May 12, 1999

Esther V. ~[. Nelson
legal assistant

Ted Rogers
legal assistant
(1946-1998)

Fax (503) 635-1108
"also ltcensed inOllifomia

"<also licensed in NewYork andvermcm

Editor, The Bulletin
Oregon State Bar
5200 SW Meadows Road
Lake Oswego, OR 97035

Re: "Independent: Medical Examination" Articles
April 1999 OSB Bulletin

Dear Editor:

RECEIVED
Mey j 5 1999

D'AMORE Be ASSOCIATES, P.C.

•

•.'

Don Corson's April 1999 article regarding defense medical
examinations makes some very good points. I have long been
convinced that· these·so-,called "independent" examinations are the
most abusive procedure an innocent victim has to go through in our
court system .... Maybe-thincj's'''were 'different 30 or 40 years ago but
these days, for example, one so-called IME outfit advertises to
adjusters that "Frankly, we don't believe there should be anything
. Independent:' about an Independent. Medical Examination". These IME
doctors go on to promise insurance adj usters that after every

:view or evaluation, a.phone call is made to the adjuster from the
~xamining physician before a report is generated.

Who among us would want a family member of ours to be examined
by that kind of "independent" doctor, and subjected to questioning
(some relevant and some irrelevant) without the opportunity to have
counsel (or even a lay person) present and without the right to
make an audio tape recording? None of my friends in the defense
bar or on the bench would want their spouse, parent, or adult child
to undergo such an adversary examination all alone with no record.

In virtually all other states, an injured person may be
accompanied by someone and/or may make a tape recording. If you
are injured in an accident;·.··aCi::oss. the columbia River, and later
examined by an IME doctor in Portland (which occurs with
regularity), you may have a representative present and tape record
the exam. . - .

Sincerely,

.. "'GLAZER & ASSOCIATES, P. C.

Peter Glazer

9G: df C:\PG Person&1\Ol'e-;':;:l State a.:1' Lt.::' n.WjXt"
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OregonTrial Lawyers Association
Letterto Judge Janice R. Wilson

January 19, 2000
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Enclosure 5:

-- Order, Sarantis 1'. Farmers Insurance Company, Lane County No. 16-97-08322;
ruling by Hon, Jack Mattison (allowing recordingofDME).
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JUN 221998
~itC.iVOiltriel ~."ns
for Lane County. Ore&.n
UY /5/ R. LO\\qn;p

• IN THE CIRCUIT COURT OFTHE STATE OF OREGON FOR LANE COUNTY

SANDRA J, SARANTIS,

\".1,

Plaintiff(s),

vs,

FARMERS INSURANCE. COMPANY OF
OREGON, an Oregon corporation,

Defendantfs).

Case No. 16-97-08322

ORDER

THIS CAMEbeforethe Courton June 22, 1998, on Defendant's Motionto
Compel Plaintiff's Physical Examination (17), whichmotion was considered by the
Court on the record submitted by theparties and on thebasis of oral-argument by counsel
for the:parui£ ----._---

Withregardto the motion, IT IS HEREBY ORDERED as follows:
.. - . .... . - ' .

• .: 1. Defendant's Motion to Compelan examination by Dr. StephenFuller on
July 15, 1998, in Lake Oswego, Oregon, is denied.

2. Plaintiffshall subnut to an ORCP 44 examination by a physicianof
Defendant's choice, upon reasonable notice, in Lane County, on or before
September 4, J998, excluding the timeperiod during which she will be out
of state.

3. Plaintiffmaytape recordthe conversation that occurs during the course of
the examination ifshe so desires.

' .. -. -
4. No attorney fees are awarded.

•

•• y"

DAT~D this 22nd day ofJunc, 1998.

.•._-_ .._--_.__ .. " .. -.- - .__ ._ .. -

Reporter; EileenMcComack

/s/ I ' ·" " •.., ·'''r. r..... A.t... ~t.. i·vj,~4·.~ i ,':: .:

JACK MATTISON
CIRCUIT JUDGE

.
~ ..



r

•

WI ~.#

~-LL E ~
A~O'ClOCK...,t.:::M
• FEB 51993

~,~ un _
I .... _

o nF.'V
IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR LANE COUNTyj'

PATTI.L. THERIAULT,

Plaintif:f(sl,

vs.

SHOPKO STORES, INC., a foreign
corporation; and DIVERSIFIED
PRODUCTS CORPORATION, a
foreign corporation,

'Defendant(s) .

)
)

I
)
)
)

I
)
)
)
)
)

case No. 16-92-02481

o R D E R

.'..,..

DATED this 5th day of February, 1993.

THIS CAME before the Court on Defendant Diversified Products
corPoration's Motion for orde:::' Compelling Independent Medical

":Examinatioll""(24); which motion was considered by the Cou:J:t on the
record submitted by the parties.

IT IS HEREBY ORDERED that Defendant's motion that Plaintiff be
compelled to submit to an independent medical examination by .
Dr Stephen Fuller, M.D., in Lake Oswego, Oregon, is denied.'.'

1bg~
JACK M.lI.TTISON
PRESIDING JUDGE

~._--- ---~._ .. -~... '" .__..-- -
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'J n;p-
IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR LANE COUNT~

PATTI .L. THERIAULT,

Plaintiff(s),

vs.

SHOPKO STORES, INC., a foreign
corporation: and DIVERSIFIED
PRODUCTS CORPORATION, a
foreign corporation,

Defendant(s).

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 16-92-02481

OR D E R

.'...
THIS CAME before tho Court on Defendant Diversified Products

._ ,corporation I s Motion for Order Compelling Independent Medical
Examination (24), which motion was considered by the Court on the

'-'- record·5ubmitted by the parties.

IT IS HEREBY ORDERED that Defendant's motion that Plaintiff be ..
compelled to submit to an independent medical examination by

-Dr. Stephen-Fuller, M.D., in Lake Oswego, Oregon, is denied.

• DATED this 5th day of February, 1993 •

1bI~~
JACK MATTISON
PRESIDING JUDGE

..._, - •... ,:.' :-;:

-._- ---'--". _.-.

I. ~"



•

•

_..:_~':. . :-:.-- ' .."-

,

Oregon Trial Lawyers Association
Letter to Judge Janice R. Wilson

January 19, 2000

Enclosure 6:

Advertisement, Columbia Medical Consultants, Inc.
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1-800-471-5334
503-231-5334 • Fax:503-231-1753

. Convention Plaza' 123 NE3rd Avenue' Suife 215
Portland. Oregon 97232

COLUMBIA MEDICAL CONSULTANTS, INC.

- r: _ ..... <::11( Medical Exarninations (cont.)

Columbia Medical Consultants, Inc. has taken 0 whole
new approoch to the way Independent Medlcol Exams -
currently being co e . w ' . ve there
should be anythi "independent" bout on Independent
Medical Examination.~ _

We recognize the need for objective opinions and
consultations concerning both compensability andtrealment
decision, but firmly believe that an Increosed level of
communication between all parties involved will leod to a
higher quality of medical core, which is the primary goal of
'Columbia Medical Consultants. Inc.

Atler every review or evaluation, a phone call is mode to
the adjuster from the examining physician before a report is
generated to discuss specific questions or other issues raised
(''''ing the evaluation process.
1 JusfSome of the professional services you would expect
at CMC,lnc.:

'6 day turn oround on 011 reportsand exams
• highest quality physicians
• multi·locationsstatewide
• report addendum's at no charge

Our guarantee to you is a dictated report in 6 working days
or you pay only 1/2 of the examination fee.

._-,._.. ~
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January 19, 2000

Honorable Janice R Wilson
Circuit Court of the State of Oregon
Multnomah County Courthouse
1021 S.W. Fourth Avenue
Portland, OR 97204

RE: ; Input from OTLA related to ORCP 44 Examinations

Dear Judge Wilson:

Per your request, enclosed please find Exhibits A-E, which are the attachments to
the Declaration lrl'Bradford J. Fulton.

/~

omas D'Amore

TDD/acj

l8IEnc1osures

cc: Linda,Eyerman

" ~- ..~•."....:-.1
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BRADFORD J. FULTON

Background Prome

Bradford 1. Fulton
Fulton& Tuttle
705 Second Avenue
10thFloor, Hoge Building
Seattle, Washington 98104
(206) 682-8813/(206) 624-0273 (fax)
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EDUCATION .~~~-·=·7~~-~C----"···

• Washington StateUniversity (1985): B.A.- Criminal Justice; cum laude
• University of Washington SchoolofLaw(1988); JurisDoctor

LAW PRACTICE
• 3/93 - Present: Fulton & Tuttle (partner)

Private practice oflaw representing injured people, specializing in high-risk
litigation, to include automobilepersonal injury, medical negligence, premises ..
liability anddrug and generalproduct liability claims.

• 2/90-2/93: Sullivan, Golden, Fulton (partner andassociate)
_.~..- .... ,,-_.. _. __ ._..

.: Private practice oflaw representing injured people, wtth.~R1).~!!_qn 4.!1w'7m.k.
contingency fee litigation.

.•..
•.•.t .

~~~
;i~:::!

"':l~
• -r.,![

':....:1.
."~~.

;:;::

• 6/88 - 2/90: Helsell, Fetterman, Martin, Todd & Hokanson (associate) . -

Private practice emphasizinginsurance defense andgeneralcivil practice.

• 6/87- 3/88: Rule 9 Legal Intern, Seattle City Attorne.y's Office

Prosecutor, SeattleMunicipal Court, prosecuted various misdemeanors,

BAR ASSOCIATION MEMBERSHIPS

•

•
•
•
•

Washington StateBar Association (#18036)
Washington State Trial Lawyers Association (WSTLA)
Association ofTrial LawyersofAmerica (ATLA)
TrialLawyers for Public Justice(TLPJ)

.o~

.;~ ~~

; i,
.~



ADMISSION TO PRACTICE

• Mr. Fultonis admitted to practicebeforethe following courts:

• Washington State SupremeCourt(1988)
• UnitedStatesDistrict Court,WestemDistrict (1989)
• UnitedStatesFederal District Court, EastemDistrict (1990)
• UnitedStatesCourt ofAppeals(Ninth Circuit)(1990)
• UnitedStatesSupreme Court (1995)

ACTIVITIES. OFFICES AND AWARPS

..._---_._----------_. -_..

... -' - -;;.:.;":::.-;-- .- ..,..

•

• Martindale-Hubbell- AV rating(highest rating) frompeers (June, 1998)
• Washington State Trial Lawyers Association - BoardofGovemors(1995-Present)
• Phi BetaKappaHonor Society (1985)
• Phi KappaPhi Honor Society(1985)
• Outstanding Crimi~aJ JusticeStudent (Wash. StateUniv.; 1985)
• SigmaChi Fraternity (1982-1985; LifeLoyal Sig)
• ATLAMoot Court Competition Finalist(1988)
• TrialLawyers for Public Justice(TLPJ), Washington State Committee (Founder,

Executive Committee)(l995) I _

• TrialLawyers for Public Justice(TLPJ), Washington State Committee (Case
Selection Committee Chair, 1995-1998)

• ·-WSTLA Eagle Contributor(1992-present)
• WSTLA Heath Care AccessTaskForce(1993)
• WSTLA Holly Ball Silent Auction Chair(1993)
• WSTLA 1995Annual Convention Chair(Whistler, B.C.; 1995)
• WSTLA - DevelopmentCommittee (1995)
• WSTLA - CLE Committee (1996-1998)
• WSTLA-2""V.P. CLE(1996)
• WSTLA- Vice President - CLE(1997)
• WSTLA - 2"" V.P. - Membership (1998)
• WSTLA Membership Committee (1998)
• WSTLA UniversityofWashington ExpertWitness Policy Task Force (1998-1999)
• Qualified King County SuperiorCourt, Guardian ad Litem Registry (1997-Present)
• Servedas Guardianad Litem/Settlement Guardian ad Litem for numerous injured

minorchildrenin both Washington Stateand FederalCourt.

SEMINARS AND PUBLICATIONS

•
• Co-Editor; Two Volume WSTLA Automobile Litigation Deskbook, scheduled for

publication in 1999.

2
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• Author;WSTLA Automobile Accident Litigation Deskbook, Volume 1, Chapter 10,
"Contacting the Insurance Carriers: The Basics" (1999)

• Author,WSTLA Automobile Accident LitigationDeskbook;, Volume II, Chapter
14(a),"General Duty to Use Reasonable Care" (1999)

• Author, WSTLA Automobile Accident Litigation Deskbook, Volume II, Chapter
14(b),"Rear-endAccidents" (1999)

• Co-AuthorlEditor: "Plaintiffs Perspective"sectionofPersonalInjury chapter in
KCBA's Washin~Qn LawversPracticeManual.(1996-1997)

• "PreemptionofState Tort Law Claims by Federal Law"
October2, 1992;WSTLATort Law Update
Seattle Convention& Trade Center (Seattle)

• "HandlingInsurance Claims Arising fromAutomobile Collisions: What to do
First"
October6, 1994;WSTLA Insurance Law Basics

• 1995Annual Meeting'& Convention- ConventionChair
August 3-6, 1995
Whistler Resort,Whistler Village, Canada,

• Medicine for Lawyers SeminarChair
October4, 1997
WashingtonState Convention Center(Seattle)

• "Law OfficeManagement: Maximizingthe Use ofYour Time"
December20, 1996; WSTLA Making the Most of\Yhat You Got
Sea-TacRed Lion Hotel (Sea-Tac)

., "MandatoryArbitration: Is it Ethical to 'Hold Back'"
February 28, 1997, WSTLA Cost EffectiyeLitigation
Sea-Tac Red Lion Hotel (Sea-Tac)

• "Putting Your Best Foot Forward: Strategies for Managing and Litigating the
ExclusivelyChiropracticCase"
March 12, 1998;WSTLA Lost in the MIST ofUST - Part II
WashingtonState Convention& Trade Center (Seattle)

• "Subrogation:' After MahlerlFisher"
}jovember19,1998, WSTLA
Telephonic CLE Seminar presenter

• "How to Hammer Allstate" SeminarChair and Speaker
February 18, 1999
LandmarkHotel, Tacoma

SIGNIFICANT CASES

1. Daneker y. Burroughs Wellcome (U.S. Dist. Ct. - Tacoma)
One ofplaintifl's counsel in wrongfuldeath action arisingout ofSudafed capsule
cyanide tamperings (1992). Confidential settlement.

3
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2. Addison y. Mathis. et aI. (YakimaCounty)
Wrongful death action arising out ofautomobile/semi-tractor accident $400,000(+)
settlement(1992-1993). .

3. Mohler y. Cornerand Schneider (King County)
Personal injury action arising out ofnearly head-oncollision. Closed head
injuries/seizures. $285,000 settlement (1993).

4. Nelson y.Mini-Truck Away. et aI. (Lewis County)
Personalinjury action arising out offreeway auto/semi-truck accident $295,000
settlement(1994).

5. . B3tt1es v. Eng (King County)
Personalinjury action arising out of3 1/2 year old child's fail from defective second
story window. Brain injuries. Confidential settlement (1994).

6. Swindley. Skagit County (Skagit County)
Medical malpractice action arising from county nurse practitioner's failure to
diagnosehip dysplasia in timely manner. Confidential settlement (1992).

7. Tuttle y. Subam ofArnericalHollar (Mason County)
Products liability and auto accident claim arisingfrom "seat belt" injuries suffered by
13 year old in one-car accident. Confidential settlement (1995).

8. Anderson y. Taylor (King County) $125,000. pre-trial settlement. Motor vehicle
accident; disputedliability; disc bulge in professional violinist. .

9. Lori andRobert Smith y. State Faun Mutual (pierceCounty)
Uninsuredmotorist (UIM) arbitrationaward of$112,127.35. Rear-end collision;

. minimalpropertydamage; issue regarding segregation ofdamagesbetween two
impacts. March 9, 1995. . --------

10. Miller y. Oak Harbor School District (2/2/94)
$125,000settlementwith school district arisingout ofinjuries sufferedby a student
while being transported to special educationclasses.

11. Coyne y. Huzhes (King County;9/95)
• $130,000settlement; elderly client injured in near head-oncollision.
12. Stallmany. Hoagland (Spokane County; 5/95)

$150,000settlement (policy third-party and UIM limits) arising from a pedestrian
auto accident occurring in Spokane County in mid-January of 1995. Fractured leg.

13. Riley y. Beck (King County; 9/95)
$78,387.87 settlement in low speed rear-end collisioncase. Shouldersurgery.

14. Artleyv. Zimmerman/USM (King County)
Disc surgerycase resulting in payment ofall available PIP, third-party and UIM
proceeds ($120,000). January and May of 1995. King County CauseNo: 95-2
31593-3.

15. DiGraziay. Dodge!Safeco (King County)
Disc surgerycase arising out of4/14/95 auto accident. $200,000 combined third
party andUIM settlement. June of 1996.

16. Banks y. BaUer (King County)
·$135,000 pre-trial settlement. Motor vehicle accident; ruptured thoracic disc;
surgery. Decemberofl996•

4 -



17•. Toth y, StateFaun Mutual (VIM - KingCounty)
$130,000(+) arbitration awardagainstStateFarmin an automobile accidentcase,
January, 1998.:& _18. Hurlburt· y, Allstate (VIM - King County)

.,-_ ,... ' $120,000(+) totalvalue settlement($100,000 policy limits, plus PIP waiver) in
.. uninsured motorist case. Client suffered innerear injuries (perilymph fistula, vertigo

andvestibular problems) following ''T-bone"accident. March, 1998.
19. Gmjhan y,GilIihan (Clallam County)

------- $150,000 settlement for two adult daughters in wrongful deathoffather causedby
negligence oftheirmother (July, 1998)•

..__ ..._., -...-
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.,. ""------_ ...__ .... --
- . . . C Emergency Rule.a lption: June4, 1997 . __ ..__ . i:! EXpedited ~peal

. ....
urpose: To establish minimum standards for the termination, limitation, or del:lial ofpersonal injury ..
:ction (pIP) claims review in automobile liability Insurance policies; and to establish the minimum. stanch. .
IP arbitration clauses. :. l:.. ~;':. .

- Insurance Commissioner Matter No. R 96-6

itation of existing rules affe<:ted by this order:
Repealed: None

Amended: None
Suspended: None

-r: "'--:;:;-;':"'-;;'.'-;.--'
\....
'''-'It.

,~. -.-_.
\,
~
':7'

..t'.
s-

{.

tatutory authority for adoption:

)ther authority: RCW 48.02.060, 48.22.105, 48.30.010 _..
-'-f

• J .,~drf-MANENT RULEONLY' . -". .... . .,f(:7!
7"Ni .

.dopted undcrnotice filed as WSR_97-11-010 on May 9,1997 (date)".

iescribe any changes other than editing from proposed to adopte4 version: ··C.• t"' .. 'd ";"'"b It;. .. . .------ ... -. ._.'- on lnu~...:un· ac •••
. ._~ ---._.-._.. -.

:RCENCY RULE ONLY .' . " " ::,;. .•.

Jnder RCW 34.05.350 the agency for good Cause finds: . '
~a) That imnicdiate adoption, amendment, or repeal ofa rule is necessary for the preservation ofpublic

health, ~afety, or general ....elfare, and that observing the time requirements··of ricitic:i:and"oppqrtunity to
.. rnment upon adoption of a permanent rule would be contrary to the pUblic;: interest.
~) Chat state or federal law or federal rule or a federal deadline for state receipt of federal funds requires

immediate adoption ofa rule.

Reasons for this finding:

'EDITED REPEAL ONLY
'nder Preprcposal Statement of Inquiry filed as WSR on (date).

, Any other findings required by other. provisions of law as precondition to adoption of effectiveness of rules?
. c Yes X No . IfYes. explain: .

Code Reviser use only

..~

COOE REVISER'S OFFiCE
STATE OF W':'SliINGTON

FII.EO .,.-

_O.'3lZ~__t::::",A.~

I , '/~-OO~

5007
- .

. .

DAlE
614/97

erec:tive date of rule:
ermanent Rules Emergency Rules
r Expedited Repeal
· days after filing C Immediately
:her (spec:ify)_· C Later(specify),--:~-=-

ess than 31 days after filing, specific: finding in 5.3
·RCW 34.05.380(3) isrequired)

i (lYP£ OFPlUNT)

g J. ~lly , A

J/lr.(~
·fO Y Insuran C ~ ..e eputy ce otnmissroner



~ribe aoy chllDll:CS other thaa editioll: from proposed to adopted versioo:

~ requirements that an insurerprovide for a reconsideration or appeal ofa limitation ofPIP benefits wasno~
P'..,d.

'. ':1SUI'Cr reviews the treatment ofmultiple health care professionals, the review shall be competed by a
_o~ with the samelicense as the principal prescribing or diagnosing provider. ,'-- - -- - -,:'--- .-

,-
en providing a written limitation ofbenefits the insurer shall provide' the insured with copies ofpertinent
:urnents, ifrequested by the insured.

Note: Ifany category is left blank, it will be calculated as zero. No descriptive text. _

Count bywhole WAC sections only, from the WAC Dumberthrough the history note.
. A section may be counted in more thaD one category"

.v.':~':" -; "·,-:.~~I··:·.'···-·

number ofs!>ctions adopted in order to comply with: -
'.~

lFederalstatute:

Federal rules Orstandards:

~cently enacted· stat!' statutes:

aent cale~~ar year)

New_O_''_ Am!>nded'_'0_ ',' Rq=ied_O_,_ "

New_O_ 'Am!'nd!>d_O_ R!'P!'aIed_O_

New _ 0_ Am!OOded_"0_ Rq=ied_O_

---- ",_.•..-.'._...- ,-,--_..... •

number, of seeticns adopted at the request of.-mong governmenta.1 entity:

New_0_ Amend!>d_O_ ~!'aIed_O_

number of sections adopted on the'age!'cy's own initiative:

New_1_ Amended_O_ Rep!'aled_O_

oUmber of sections adopted io order to clarify, streamline, or refono ageocy procedures:

....:!'
"

Ncw_O_ Ameod!>d_O_ Rq=ied_O_

""mber ofsections adopted usiog:

• Negotiated rule maldog: New_O_ Amended_O_ Repealed_O_
,

Pilot rule making: Ncw_O_ Amend!'d_0_ Rq=Ied_O_
.-

....~



.. NEW SECTION

WAC 284-30-395 St.andards for prompt., fair and equit.able
.. :lements applicable t.o aut.omobile personal injury protection
~surance. The commissioner finds that some insurers limit,

terminate, or deny coverage for pe=sonal injury protection'
insurance withou~"adequatie disclosu:re. to. insureds .of. their bases
for such actions. To eliminate unfair acts or practices in accord
with RCW 48.30.010, the following are hereby defined as unfair
methods of competition and unfair or deceptive acts or practic;es in
the business of insurance specifically applicable to automobile'
personal injury protection insurance. The following standards
apply to an insurer's·consultation with health care professionals
when reviewing the reasonableness or necessity of treatment of the
insured claiming benefits under his or her automobile personal
injury protection benefit.s in an automobile insurance policy, as
those terms are defined in RCW 48.22.005 (1), (7), and (8)~ and as
prescribed at RCW 48.22.085 through 48.22.100. This section
applies only where the insurer relies on the medical opinion of
health care professionals to deny, limit, or terminate medical and
hospital benefit claims. . When· used in this section, the term
"medical or health·care professional" does not include an insurer's

. claim representatives, adjusters, or managers··o:r any health care
professional in the direct employ of· the insurer. .

(1) Within a reasonable time after receipt of actual notice of
an insured's intent to file a personal· injury protection medical
and hospital benefits claim, and in every case prior to denying,
7'~iting, or terminating an insured's medical. and hospital

• .lefits, an insurer shall provide an insured with a written
explanation of the coverage provided by the policy, including a
notice that the insurer may deny, limit, or terminate benefits if
the insurer determines that the medical and hospital services:

(a) Are not reasonable;
(b) Are not necessary;
(c) Are not related to the accident; or
(d) Are not incurred within three years of the automobile

accident.
These are the only grounds for denial, limitation, or

termination of medical and hospital services permitted pursuant to
RCW 48.22.005(7), 48.22.095, or 48.22.100.

(2) Within a reasonable time after an insurer concludes that
it intends to deny, limit, or terminate an insured's medical and'
hospital benefits, the insurer shall provide. an insured with a
written explanation that describes the reasons for its action and
copies of pertinent documents, if any, upon reques.t. of the insured.
The insurer shall include the true and actual reason for its acti.on'
as provided to the insurer by the medical or health care
professional with whom the insurer consulted in clear and simple
language, so that the insured.will not need to resort to additional
research to understand the reason for the action. A simple
statement, for example, that the services are "not reasonable or
necessary" is insufficient. .

8. ( J. 1 OTS-J.065.6
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q:msult regarding its decision to deny, limit, or terminate an
insured's medical and hospital benefits shall be currently
licensed, certified, or registered to practice in the same health
field or specialty as the health care professional that treated the
insured.

(b) If the insured is being treated by more than one health
~=re professional, the revi~w shall be completed by a professional411 .:ensed, certified, or registered to practice in the same health
!leld or specialty as the principal prescribing or diagnosing
provider, unless otherwise agreed to by the insured and the
insurer .. _This..do.es ...not • .p.r.ohibit_the.. ..insurer from providing
additional reviews of other categories of professionals.

(4) To assist in any examination by the commissioner or the
commissioner's delegatee, the insurer shall maintain in the
insured's. claim file sufficient information to verify the
credentials of the health care professional with whom it consulted.

(5) An insurer shall not refuse to pay expenses related to a
covered property damage loss arising out of an automobile accident
solely because an insured failed to attend, or chose not to
participate in, an independent medical examination requested under
the insured's personal injury protection coverage.

(6)" If an automobile liability irisurance policy includes an
arbitration provision, :i,t shall confor;m to the following standards:·.

(a) The arbitration shall commence within a reasonable period
of' time after it is requested by an insured. .

. (b) . The arbitration shall take place in the county. ;i.n which
the insured resides or the county where the insured resided at the
time of the accident, unJ:ess the parties agree to another location -,

(c) Relaxed rules of evidence shall apply, unless other rules,
of evidence are agreed to by the parties.

(d) The arbitration shall be conducted pursuant to arbitration

•
. 'es similar to those of the American Arbitration Association, the
._..J.ter for Public Resources, the Judicial Arbitration and Mediation

Service, Washington Arbitration and Mediation Service, chapter 7.04
RCW, or any other rules of arbitration agreed to by the parties •

• ,p'"Jf'..
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Bradford J. Fulton

October14. 1998

Attorneys at Law
Jeffrey B.Tuttle

....... Claims Supervisor
Fanners Insurance Company
P.O. Box 55609
.Seattle, WA 98155

.•~ [! fj f'
""• t: < S", ,,'1 I':", ut·=(,,~ C·11'l\!"'I"!1. j,l"lIYi:~

iii \" n !!
~ 'l,V' II

Re: Our Client: ::::::
Your Insured:
Date ofLoss: August 31. 1997
Yopr ClaimNo: 13 125348

.-
DearMr. Hanes:

•
This will acknowledge receipt ofyour letterdatedOctober1. 1998 (received

October5. 1998) whereinFanners demands a PIP termination exambefore it will pay
anymore medicalexpensesrelating to Mr. t. WhileI find it interestingthat
Fanners has nowdecidedto demand a PIP termination examination only (and
inm:J,ediately) afterMr.~ecided to retain legalcounsel, I will address the matters
raisedin your letter. ....__. - ..------

First, pleasebe advised that we will makeMr.~ availablefor the requested
. PIP termination examination. I will contactMr. -and obtain convenient dates and

times for the examination. Hopefully. I will be able to contactMr. Rooks by early next
week and get dates to you.

However. to avoid any misunderstanding at the timeofyour proposedPIP
termination examination, I am writing to let you knowwell in advance the following:

I reserve the right to attend the examination withMr.« U; or have
someone from my office do so;
I will record the examinationvia dictaphone, as allowedpursuant to CR
35(a);
Mr.~ll submit to all requested examinations (withinreason). but
will not, as this is not an examination forpurposes ofreceiving medical
treatment, fill out any pain diagrams. medical history forms. or other such
forms. or secure or bring with him anyx-raysor records;
I would expect you to provide thePIPtermination doctor(s)with whatever
records. medical, billing or otherwise. you feel he/she may require in
advance ofthe examinatioa, something whichwill avoid the need for a

1.

3.

2.

4.

Il. -
705 Second Avenue· 10th Floor· Hoge Building· Seattle. Washington 98104

Telephone: (206) 682-8815· Facsimile: (206) 624-027S
E-mail: fu!tut@msn.com • Pall:er: (206) 918·7050 -
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,".',

-Finally, I would request that you send a copy ofthis letter to your PIP termination
evaluator(s) well in advance ofthe examination so that none ofthese conditions come as
a surprise to himlher at the time ofthe PIP termination examiJiadoiLyou dohlg thisWin;;----
avoid a potentially uncomfortable situation for all involved.

6.

.'"

.lengthy interview at the time ofthe examination. You have previously
. _. been provided with the required PIP medical authorization allowing you to

.·oroer all relevant records and bills to provide to the PIP tennination
physician(s). Too often, examining physicians are provided with
unorganized records and infonnation which they attempt to review during

. ·_~----"":'-the-coiJrseofthe PIP termination exam, something which unreasonably
lengthens the time required for the examination and unnecessarily

. , ..--,,-~- ,~~ inconveniences your insured. As such, I trust ·that whatever records and
bills are provided to the physician(s) will be provided in an organized and
useable fashion to avoid such an occurrence in this instance;

5.· I will need written confirmation from you prior to the date of this
examination that all ofMr."'outstanding medical specials have been
processed through the date of the PIP termination examination, Le.,
your arbitrary October 1, 1998 date is unacceptable; and
I would ask that I immediately be provided with a copy ofthe examining
physician's curriculum vitae so that I may ensure that this examination
meets with the new PIP medical exam requirements contained in the
Washington Administrative Code.

• ---;--

•
Sincerely,

~~
Bradford J. Fulton

.BJF:lq

cc: .-..<w/enc)

•
~" .. ...
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MEDiCAL
EVALUATIONS

. TO: PEMCO Mutual Insurance Company
P.O. Box 97009
Lynnwood, WA 98046-9709

ATTENTION:........ .
LynnwoodC~ Department
1-800-552-7440, Extension 7738

_.. _.:.....;... ~~-"-=..=..~.....,~,~._._._.-.

._-, "-:':::.~--:::'--.-._. '--:'-.

RE:~......
C/O Bradford J. Fulton, Attomey at Law
705 Second Avenue
10lh Floor, Hoge Building
Seattle, WA 98104

DATE OF EVALUATION: May 4, 1999

LOCATION OF EVALUATION: Mountlake Terrace Clinic

Claim #: CA 0670198
DOl. : 12-01-97 ....
DOl . : 02-02-98
DOB : 12-12-43

• "\XA.MINER(s): Margaret L. ~oen, M.D., Neurologist .,..

The following is NHRIHaelan's report ofIndependent Medical Evaluationregardin~
~. The claimant was informed that this evaluation was at the request ofPEMCO Mutual .'

Insurance Company and that a written report would be sent to that agency. Furthermore, the
claimant was informed that the purpose ofthe evaluation was 'to address specific injuries and/or
conditions as outlined by the requesting agency and was not meant to constitute a general
medical examination or substitute for hislher personal health care provider(s).

The opinions expressed in this report are those ofthe examiner(s) and do not reflect the opinions
ofNHRlHaelan.

We appreciate the opportunity to beofservice to you and hope this information will be beneficial
in determining the disposition ofthis claim. Thank you for this referral; and ifyou have any
questions regarding this information, please contact our Quality Assurance Department.

• HAELAN

;:JaMil:.;f'l 'h7•.SlJot'i r-A • \Won.'NA 90l54- PhorG' (253) 318·7040 • FA~ {2~j)92;.JnJ • :-;~ F"H (atm asa·7040
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CHIEF COl\fPLAINT(s): Pain at the base of the skull; lowback pain; head shaking; neck
paUL .

•

•

HISTORY OF CURRENT INJURY: The claimant is a 55-year-old male who was involved in
the first motorvehicle accidenton December 1, 1997. He had stoppedat a light and had turned.
He was thenproceedingthrough the light when his vehiclewas hit on the passengerrear quarter
panel byanother driver coming out ofa gas station. The claimant was drivinga Ford Taurus and
was restrained at the time. He did not strike his head. He did note somenumb sensation in the
neck areaafter the automobile accident. He recalls his neckstiffening up while he waswaiting in
his car for tilepolice to showup. He describes it more as a pressure and pain sensation than a
stiffening. .

He did not see a health practitioner that day. He believeshe went to see JerryWickman,D.C.,
le following day. He had been following with Dr. Wickman prior to this automobile accident.

fIe believes it had been several months since he had last seenhis chiropractor. His chiropractor"
begana courseof adjustments once he saw him, and then referred himon to physical therapy at
Healthsouth PhysicalTherapy.

The claimant was seen in physical therapyon December4, 1997. At that time, he was
complaining ofsome neck and upperthoracic pain, They diagnosed segmental myofascial
dysfunction. He does feel he received benefit from his courseofphysicaltherapyas well as from
his chiropractic treatment. He did undergophysical therapy approximately one to two times a
week.

He was seenby GregoryM. Engel,M.D., orthopedic surgeon, at BellevueBone and Joint on
December18, 1997. Dr. Engel notedhis history ofhavingbeenbroadsided by another car and
did note an aggravation ofelbowproblems. He also noted that the claimanthad a neck strain,
and the claimantrecallshe was havingsome lumbar discomfort as welL Dr. Engel also noted
some lumbar strain with this. Dr. Engel did not note any specific findings on examination at that
time•

. ..~
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RULE 36. REQUESTS FOR ADMISSION
(a) Request for Admission. A party may serve .

upon any other party a written request for the admis
sion,.for purposes of the pending action only, of.the
truth of any matters within the scope of rule 26(b) set
forth in the request that relate to ststements or

. opinions of fact or of the application of law to fact,
including the genuineness of any documents described
in the request. Copies of documents ahan be served
with the request unless they have been or are other
wise furnished or made availshle for inspection and
copying. The request may, without leave of court, be
served upon the plaintiff after the summons and a
copy of the complaint are served upon the defendant,
or the complaint is filed, whichever shall'first occur,
and upon any other party with or after service of the
summons and complaint upon that party. Requests

304 '

RULE 35. PHYSICAL AND MENTAL
EXAMINATION OF PERSONS

(a) Order for Examination. When the mental or
physical condition ('meluding the blood group) of a
party, or of a person in the custody ori1hder the legal
control of a party, is in controversy, the court in which
the action is pending may order the party to submit to
a physical examination by a physician, or mental
examination by a physician or psychologist or to pro
duce Cor examination the person in the partys custody
or legal controL The order may be made only on
motion for good canse shown and npon notice to the
person to be examined and to all parties and ahan
specify the time. place, manner, conditions, and scope
of the eTami,.,tion and the person or persons by
whom it is to be made. The~bein~ed
'.!!'Iy have a representstive iires t it the : 'on,
whO may observe the examination but 'not in!;erfere
with or Obstru~ examination. uIiIess otherwise
.i?raeredby the;:C the party or the Part'V's rem
sel1tiitiVe may an audiotspe recordinlf of the
!E'='Jl"tion, WIiiCIi sbail be made in an unObtrusive
manner.-

" I . ty. The request shail set forth the items to be (b) Report of Examining Physician or Psycho\o.
inspected either by individualitem or by category, and gist.
~escn~ eachitem and category witJ: reasonable par- (1) If requested by the party against whom an
~cuIarity. The request shail.specify. a rea;'0nable order is made under rule 35(a) or the person exam-
time. p~ and manner of making the mspeclion and ined, the party causing the examinatiol\ to be made
performmg the related acts. . ahan deliver to the requesting party a copy of a

The party upon whom the. request is served shall detailed written report of the examining physician or
..."'Ve -a- written response within 30 days after the psychologist setting out the examiner's findings, in-

service of the request,. except that a defendant may cluding results of ail tests made, diagnosis and conclu-
serve. a response within.~O days after service of the sions, together with likereports of ail earlier examina-

. summons and complaint upon that defendant. The tlons of the same condition, regardless of whether the .
parties may stipulate or the court may ailow a shorter examining physician or psychologist will be caned to
or longer time. The response ehall state, with respect testify at trial. After delivery the party causing the
to each item or category, that inspection and related examination ahan be entitled upon request to receive
·activities -will··be·-pennitted··asreques!ed, .unless the from the party against whom the order is made a like
request is ohjected to, in which event the reasons for report of any examination, previoualy or thereafter
objections.ahan be stated. If objection is made to made. of the same condition, unless, in the case of a
part of an item."r·calegory,the.part shan be specified report of examini>tion of a person ·not a party, the
.and inspectionpermitted ·of the remaining parts. The party shows that the party is unable to obtain it. The
party submitting the request may move.for an order court on motion may make an order against a party
under rule 37(a) with respect to any objection to or requiring delivery of a report' on such terms as are
other failure to respond to the request or any part just, and if a physician or psychologist fails or refuses
thereof, or any failure to permit inspection as request- to make a report the court may exclude the examin-
ed. er's testimony if offered at the trial.

A party who produces documents f~r inspection (2) By requesting and obtaining a report of the
shall produc.: them as they ar: kept m the usual examination so ordered or by taking the deposition of
course ofb~ess or sbail~~ and label. them to the examiner, the party examined waives any privilege
correspond WIth the categones in the request. he may have in that action or any other involving the

(c) Persons Not Parties.; ··This rule- does not pre-. , . same controversy l't\gart\ing the testimony ·of every
clude an independent action against a person not a· other person who has examined or may th~ .
party .for production of documents -and things and examine himin respect of the same mental or phymcal
permission to enter upon land. condition.
[Amended effective July 1, 1972; September 1. 1985; Sep- (3) ThIs subsection applies to examinations made by
tember 1,1~~ Septembfor 1,l9!Yl.l . agreement of the parties, unless the agreement ex

pressly provides otherwise. This subsection does not
preclude discovery of a report of an examining pbysi
cian or the taking of a deposition of the physician in
accordance with the provisions of any other rule.
tAmended effective July 1, 1972; September 17,1993.]
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COSGRAVE, VERGEER & KESTER LLP

Attorneys at Law

Banl~ ofAmeJica Financial Center

Suite1300 • 121 SWMorrisoll • Portlalld,Oregou 97204-3193
Tel: (503) 323-9000 • Fax:(503)323-9019

Eugene H. Buckle

February 2, 2000

VIA HAND DELIVERY

The Honorable Janice R. Wilson
Circuit Court Judge
Multnomah County Courthouse
1021 SW 4th Avenue
Portland, Oregon 97204

mlff!{!uS
Reva IN CHAMBERS

'.: c, / 2~u,~n........... - U U

JUDGE JANfCf: VI!LSON

RE: Motion Panel Advisory Rulings Related to ORCP 44 Examinations

Dear Judge Wilson:

I am writing in support of the current Motion Panel Advisory Rulings on this issue. I
'light note that in your December 16, 1999 letter to Linda Eyerman and Chrys Martin, you
~ferenced a "Practice Tip" article in the Fall OADC publication. I authored that article.

The concern I have and I believe that other trial lawyers have is protecting the
process. By that I mean, in civil personal injury cases where the defense is entitled to a
defense medical examination, it has always been difficult to obtain competent doctors in
various specialties who are willing to subject themselves to the rigors of cross-examination
filled with innuendo about how "biased" they must be for being willing to participate in the
process on a repeated basis. I have had doctors tell me that they feel an ethical obligation
under their Hippocratic oath to provide a second medical opinion (it is no longer in vogue
to call it an "independent" medical opinion) regarding the injuries of someone who is
seeking compensation in our legal system.

The actual physical examination of an individual by a doctor is and should remain
private. It is a medical exam, not a legal (e.g., deposition) examination. Invasion of this
traditional privacy between an examining doctor and an individual would invade the
province of the medical exam, and would further erode, I believe, the willingness of doctors
to participate in the judicial system in these cases.

Another issue is one of equity. If a defense medical exam is allowed to be recorded
or a representative of the plaintiff is allowed to be present, then shouldn't the defense be

313950-1
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allowed to record or have someone present at an examination of plaintiff performed by a
treating doctor just prior to trial mainly for the purpose of preparing the treating doctor for
his/her trial testimony? In fact, I just had a case before Judge Ceniceros in which plaintiff's
attorney had an "IME" of his client by an orthopedic doctor who was the testifying doctor at
trial. Surely, in that situation, I would have been entitled to record that exam or be present
myself if the current motion panel advisory ruling on ORCP 44 exams is altered.

It just seems to me that plaintiffs' attorneys have sufficient data from other sources
to cross-examine a defense doctor (number of times he/she testifies, the amount of money
he/she makes doing IMEs, the number of times he/she has testified for the defense lawyer,
etc.), that there is no burning need to invade the physician/plaintiff defense medical
examination on the front end. What "wrong" is now being committed in those exams which
violates what fundamental right of the plaintiff such that there is a need to change the -.
current system? Any proposed change to the current ruling would be of even more
concern in a defense psychological exam (e.g., having someone else present, having it
recorded, etc.).

Thank you for your consideration of this matter. I apologize for getting this to you at
this late date.

Very truly yours,

COSGRAVE, VERGEER & KESTER LLP

~.
Eugene H. Buckle

EHB:lch

313950-1
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COSGRAVE, VERGEER & KESTER LtP

Attorneys at Law

Bank ofAmerica Financial Center
Suite 1300 • 121 SWMorrison. Portland, Oregon 97204-3193

Tel: (503)323-9000 • Fax:(503)323-9019

WalterH. Sweek
wsweek@cvk-Iaw.com

February 7, 2000

VIA HAND-DELIVERY

Honorable Janice R. Wilson
MULTNOMAH COUNTY COURTHOUSE
1021 SW Fourth Avenue
Portland, OR 97204

Dear Judge Wilson:

mlj?~Cfl5

RCVD IN CHAMBERS

FEc [; ? 2000

JUDGt: d.tdJir]E wrtt.8~:'U~

I apologize for the tardiness but, hopefully, it can be considered by you and your
February 7 meeting with the motion panel. I have read with interest the various
positions that have been floating around and have talked to jUdges about their
concerns over the current defense medical procedures.

I suggest we step back for a moment and place this controversy in context. I
believe there have been attempts to politicize the defense medical situation by
attorneys and, yes, even perhaps a jUdge or two who have their own agenda or who fail
to take a balanced view of the situation.

Every triallawyer,·plaintiff or defense, knows that there are certain doctors in
this area who examine and treat plaintiffs who are advocates for their clients, whose
treatment and whose opinions can be anticipated in virtually every case and to whom
plaintiffs (patients) can be referred for an anticipated outcome. The plaintiff attorney
would have the court believe that virtually every doctor who examines and give a
second opinion or a defense opinion is a mouthpiece for the defense bar who cannot
be trusted to conduct an honest and medically sound examination of the patient
plaintiff. Granted, on the defense side, as on the plaintiff side, there are doctors who
examine regularly for the defense whose opinions are predictable. These doctors are
not generally well received by the jury, and likewise, are not doctors that would be

314434·1
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selected by competent defense lawyers in difficult cases when the lawyer seeks most of
all to have a competent second opinion, and secondly, an opinion by a doctor who is
able to get on the witness stand and convey it. .

I am confident that in your experience you have seen numerous examples of the
scenarios that I have mentioned above. I would hate to see the trial process fall victim
to the agenda of one or another group of attorneys who seek to obtain rulings from the
court which validate the self-interests of those attorneys and their client groups at the
expense of a fair presentation of the evidence.

Very truly yours,

WHS/jmh
rrJJ;~

Walter H. Sweek

314434-1



JANICE R. WILSON
JUDGE

March 29, 2000

Gary A. Ran" 1

Attorney Law
Suite 50
10 SW Fifth Avenue
Portland. OR 97204

/'

CIRCUIT COURT OF THE STATE OF OREGON
FOURTH JUDICIA l DISTRICT

MULTNOMAH COUNTY COURTHOUSE
1021 S.W. FOURTH AVENUE
PORTLAND, OR 97204-1123

PHONE (503) 248·3069
FAX (503) 248-3425

OFFICE FAX: (503) 276-0968
E-MAIL: jenrce.r.wuscnecjc.stare.cr.us

Rc: Motion Panel - ORCP 44 Examinations

Dear Mr. Rankin:

Thank you for your letter of March 20, 2000, describing your concerns about changes in the way
medical examinations are conducted under ORCP 44. I appreciate your taking the time to describe your
experiences and your views.

As you may have heard, the Multnomah County Motion Panel has withdrawn its previous consensus
statements about who may be present at such an exam and whether they may be recorded electronically. The
Oregon Council on Court Procedures is looking into this issue. The Motion Panel has forwarded to the
Council all of the letters we received on the subject. I am forwarding yours, as well.

S~,

\j 0rn i v..L. w.,L .
//-" --_......_-----,.'>

(' Iue Michael Marc~ .'c~ Juc ge _________
~-.--., --. ----" .. _~

Janice R. Wilson



Gary A. Rankin
Attorney at Law

ADMlTI'ED IN OREGONAND WASHINGTON

Staff Counsel, Allstate Insurance Company
1001 SW Fifth Avenue, Suite 1450

Portland, Oregon 97204
(503) 223-9110xl0l

March 20, 2000

Hon. Janice R. Wilson
Multnomah County Courthouse
1021 SW 4th Ave
Portland, OR 97204

RE: Motion Panel - Defense Examinations

Dear Judge Wilson:

nC:~D bi CliA:-'<~Bir::HE'

I ~ 1. ";
P-'I!' -

..itiL\tb j.!~.";: :':'-:' :;,'~ljl,.~;:-:;?!

FAX (503) 223-9116

1 understand that there is some effort being made by plaintiffs bar to "fix" the current way
defense medical examinations are conducted. I have recently received a flurry ofobjections from
the plaintiffs bar in response to my attempts to schedule defense medical examinations on
personal injury lawsuits. A typical example of this is set forth in the letter, attached; the results
of this attempt to "chill" the medical examination is also shown in one of the more recent defense
medical examinations which was conducted at my request.

I would suggest to the Motion Panel that, in fact, the traditional procedure in Oregon for defense
medical examinations is not broken and nothing needs to be "fixed" in spite of the push by the
plaintiffs bar to paint defense medical examinations as a chamber ofhorrors.

I have had the opportunity of reviewing Mr. Walter Sweek's letter to you and I agree that there
are health care providers on both sides of a lawsuit who are zealous advocates for their client's
positions. On the defense side, such an advocate is open to extensive cross examination as to
that doctor's potential bias and prejudice. With the advent of new technology I have found that
the plaintiffs bar has immediate internet access and can draw upon the resources of all plaintiffs
attorney who have come into contact with any specific defense doctor.

In addition, the plaintiff can also testify and bring to the jury's attention any real or imagined
abuse which may have occurred during the defense medical examination. In spite of anecdotal
horror stories, from my personal observation and practice, defense examinations do, in their
current form, generate settlements and resolution ofdisputes.

I would be happy to provide to the Panel a list of lawsuits which I have handled, in which the
defense examination prompted, and was solely responsible for, payment of policy limits and/or
settlements in line with plaintiffs evaluations.



Again, in spite of the recent vigorous attack by the plaintiff's bar to stifle any chance that the
defense has in reviewing personal injury claims by any medical authority outside of those doctors
chosen by the plaintiff, the fact remains that defense examinations do foster settlements of
personal injury claims. The process may not be perfect, but I would suggest that the Motion
Panel go slowly and get input from the entire bar before fundamental changes in defense medical
examin~~e place within the Multnomah County Motion Panel.

VeryT~pur
'/

.'
--~,,..,.,..,

GAR
Attorney at Law
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Gary Rankin
February 21. ;:000
Page 2
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1.. Mr.~will not fill out "intake forms" or other documents for
the DME. If the examining physician wants any written mater:laIs
to be completed, they must be sent to me in advance.

2. There will be no x-rays or other invasive diagnostic procedures on
the day of the examination. If the e:xar.nining doctor wants such
~ need to know the reason and will want to discuss with
~ treating physician whether existing testing will
suffice.

3. There will be no administration of any psychological testing
instruments without my prior approval.

4. There will be no physical capacity evaluation performed at the
DME.
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Gary Rankic
Febn:.ary ::," :COO
Page 3

::J.

~6.

---.... 7.

~.

7~e:e v:-(:1 be no questions regardn..ng the attorney, client
relationship I have with Mr.--. or anything :."la;: he arid I have
discussed, or any discussion about the facts of the accident. If the
physician needs a statement about the mechanism of injury in
order to evaluate~s injuries, I will provide one, or you
may take....... deposition and provide that to the doctor.

'-"will be permitted to wear his street clothes until it is
necessary for him to remove his shirt for examination of his
shoulder.

___will be permitted to have his wife present at the exam,
so long as she does not interfere with the examination.

No "oral history" will be taken at the examination. If the examin"?g
physician needs a history, you may, of course, take
deposition and provide that or any other discovery documents to
the doctor.

9. There will be no unnecessary physical pain during the examination,
and no insinuations or derogatory commentsr~C~es, state of mind, recovery, etc.

Please review this and let me know where you stand regarding consent
to these provisions•

•
"'

,
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February 24, 2000

DISCUSSION:

• t

l..

4i
•

Mr. ...would not allow me to perform a neck examination or complete
neurological examination. His left shoulder examination suggested some increased
laxity on the left compared to the right.
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Page 7

At the beginning of this examination Mr.~spokewith his attorney. When he
returned. he refused to give me any history whatsoever regarding the details of the
accident ex~scribing the ~makes.". of vehicles involved in the accident.
BecauseMr~ apparently on the advice of his attorney. refused to give me
any in-depth history and. in fact. any history regarding what actually happened to
him at the time of the accident (for example. he refused to state whether he struck
any portion of his body on the interior of his ve . e 1have only the chart records
for review. Purely based on these records. id not initially complain of
any pain in his left shoulder when reviewed at e e. Urgent Care Facility
or when he initially treated with Dr. fiE 2 He also was observed initially to
have a full range of motion in his left shoul er, and on April 9, 1999. his shoulder
examination was described as normal. Other than mild left interscapular
tenderness. the records do not suggest any initial injury to the left shoulder. I did
not have Dr..-.records for review. Perhaps these would be helpful.

No further comments can be made at this time.

Respectfully submitted.

o
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COSGRAVE, VERGEER & KESTER LL>

Attonleys at Law

Banlt oj America Financial Center
5uite 1300.121 5WMorri,oll • Portla"d, Oregon 97204-3193

TeI:(503)323-9000. fax:(503)323-9019

I • F ~,_

FleVI) IN CHAiIi!3l:flS

i":", " ry ')~l"i~l
' ~-' " c LUU~

vIU[)OE JArnCf: ~VJLSON

Another issue is one of equity. If a defense medical exam is allowed to be recorded
or a representative of the plaintiff is allowed to be present, then shouldn't the defense be

The actual physical examination of an individual by a doctor is and should remain
private. It is a medical exam, not a legal (e.g., deposition) examination. Invasion of this
traditional privacy between an examining doctor and an individual would invade the
province of the medical exam, and would further erode, I believe, the willingness of doctors
to participate in the judicial system in these cases.

31395().1

February 2, 2000
I

I
I

lAND DELIVERY
I
Ilorable Janice R. Wilson
'ourt Judge
~ah County Courthouse
Iw 4th Avenue
hd, Oregon 97204

I
I RE: Motion Panel Advisory Rulings Related to ORCP 44 Examinations

I Judge Wilson:
I
I I am writing in support of the current Motion Panel Advisory Rulings on this issue. I
ht note that in your December 16, 1999 letter to Linda Eyerman and Chrys Martin, you
~renced a "Practice Tip" article in the Fall OADC publication. I authored that article.
I

I The concern I have and I believe that other trial lawyers have is protecting the
locess. By that I mean, in civil personal injury cases where the defense is entitled to a
13fense medical examination, it has always been difficult to obtain competent doctors in
arious specialties who are willing to subject themselves to the rigors of cross-examination
IIled with innuendo about how "biased" they must be for being willing to participate in the
process on a repeated basis. I have had doctors tell me that they feel an ethical obligation
lunder their Hippocratic oath to provide a second medical opinion (it is no longer in vogue
I to call it an "independent" medical opinion) regarding the injuries of someone who is
seeking compensation in our legal system.

I
I

I

I
I

I
I

I
I

I

I
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Page 2

allowed to record or have someone present at an examination of plaintiff performed by a
treating doctor just prior to trial mainly for the purpose of preparing the treating doctor for
his/her trial testimony? In fact, I just had a case before Judge Ceniceros in which plaintiffs
attorney had an "IME" of his client by an orthopedic doctor who was the testifying doctor at
trial. Surely, in that situation, I would have been entitled to record that exam or be present
myself if the current motion panel advisory ruling on ORCP 44 exams is altered.

It just seems to me that plaintiffs' attorneys have sufficient data from other sources
to cross-examine a defense doctor (number of times he/she testifies, the amount of money
he/she makes doing IMEs, the number of times he/she has testified for the defense lawyer,
etc.), that there is no burning need to invade the physician/plaintiff defense medical
examination on the front end. What "wrong" is now being committed in those exams which
violates what fundamental right of the plaintiff such that there is a need to change the -.
current system? Any proposed change to the current ruling would be of even more
concern in a defense psychological exam (e.g., having someone else present, having it
recorded, etc.).

Thank you for your consideration of this matter. I apologize for getting this to you at
this late date.

Very truly yours,

COSGRAVE, VERGEER & KESTER LLP

~
Eugene H. Buckle

EHB:lch

313950-1
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COSGRAVE, VERGEER & KESTER LLP

Attorneys at Law
Bank ofAmerica Financial Center

Suite 1300 • 121 SWMorrison. Portland. Oregon 97204-3193
Tel: (503) 323-9000 • Fax:(503)323-9019

WalterH. Sweek
wsweek@cvk-Iaw.com

February 7, 2000

VIA HAND-DELIVERY

Honorable Janice R. Wilson
MULTNOMAH COUNTY COURTHOUSE
1021 SW Fourth Avenue
Portland, OR 97204

Dear JUdge Wilson:

mfr;2.{!£I. 5

RCVD IN CHAif.ElERS

F-·' r, " 2a~atc' i.; I' U

JUDGf: ,JlJ.JV;E ift"tLS~~(N

I apologize for the tardiness but, hopefully, it can be considered by you and your
February 7 meeting with the motion panel. I have read with interest the various
positions that have been floating around and have talked to judges about their
concerns over the current defense medical procedures.

I suggest we step back for a moment and place this controversy in context. I
believe there have been attempts to politicize the defense medical situation by
attorneys and, yes, even perhaps a jUdge or two who have their own agenda or who fail
to take a balanced view of the situation.

Every trial lawyer, plaintiff or defense, knows that there are certain doctors in
this area who examine and treat plaintiffs who are advocates for their clients, whose
treatment and whose opinions can be anticipated in virtually every case and to whom
plaintiffs (patients) can be referred for an anticipated outcome. The plaintiff attorney
would have the court believe that virtually every doctor who examines and give a
second opinion or a defense opinion is a mouthpiece for the defense bar who cannot
be trusted to conduct an honest and medically sound examination of the patient
plaintiff. Granted, on the defense side, as on the plaintiff side, there are doctors who
examine regularly for the defense whose opinions are predictable. These doctors are
not generally well received by the jury, and likewise, are not doctors that would be

314434-1
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Page 2

selected by competent defense lawyers in difficult cases when the lawyer seeks most of
all to have a competent second opinion, and secondly, an opinion by a doctor who is
able to get on the witness stand and convey it. .

I am confident that in your experience you have seen numerous examples of the
scenarios that I have mentioned above. I would hate to see the trial process fall victim
to the agenda of one or another group of attorneys who seek to obtain rUlings from the
court which validate the self-interests of those attorneys and their client groups at the
expense of a fair presentation of the evidence.

Very truly yours,

WHS/jmh

Jfi.1f~Wa'e, H. Sweek

314434-1
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January 19,2000

Honorable Janice R. Wilson
Circuit Court of the State of Oregon
Multnomah CountyCourthouse
1021 S.W. Fourth Avenue
Portland, OR 97204

RE: ; Input from OTLA relatedto ORCP 44 Examinations

Dear Judge Wilson:

Per your request, enclosed please find Exhibits A-E, which are the attachments to
the Declaration of Bredford J. Fulton.

.~.
omasD'Amore

TDD/acj

t8JEnclosures

cc: LindaEyerman

PA-P€: L-

, ~., ~ ...:,;.J
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BRADFORD J. FULTON
Background Prom.e

..~~~
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:"~~l~r
;.;:'

Bradford J. Fulton
Fulton & Tuttle
705 Second Avenue
10th Floor, Hoge Building
Seattle, Washington. 98104
(206) 682-8813/(206) 624-0273 (fax)

,....

._._,--_..•._- -._---'-----,-._.-",-.---

--,
~l'~

.r,

EDUCATION-~-~-C~-~s-r--: -,

• Washington State Uuiversity (1985): B.A. - Criminal Justice; cum laude
• Uuiversity ofWashington School ofLaw (1988); Juris Doctor

LAW PRACTICE
• 3/93 - Present: Fulton & Tuttle (partner)

Private practice oflaw representing injured people, specializing in high-risk
litigation, to include automobile personal injury, medical negligence, premises ..
liability and drug and general product liability claims.

• 2/90-2/93: Sullivan, Golden, Fulton (partner and associate) -

- - Private practice oflaw representing injured people, with.E;gIp.4~!!5~!l4.!gh~!i§k_
contingency fee litigation.

• 6/88 - 2/90: Helsel!, Fetterman, Martin, Todd & Hokanson (associate) --

Private practice emphasizing insurance defense and general civil practice.

• 6/87 - 3/88: Rule 9 Legal Intern, Seattle City Attorney's Office

Prosecutor, Seattle Municipal Court, prosecuted various misdemeanors.

BAR ASSOCIATION MEMBERSHIPS

• Washington State Bar Association (#18036)
• Washington State Trial Lawyers Association (WSTLA)
• Association ofTrial Lawyers ofAmerica (ATLA)
• Trial Lawyers for Public Justice (TLPJ)
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ADMISSION TO PRACTICE

Mr. Fulton is admitted to practice before the following courts:

• Washington State Supreme Court (1988)
• United States District Court, Western District (1989)
• United States Federal District Court, Eastern District (1990)
• United States Court ofAppeals (Ninth Circuit) (1990)
• United States Supreme Court (1995)

ACTMTIES. OFFICES AND AWARDS

• Martindale-Hubbell- AV rating (highest rating) from peers (June, 1998)
• Washington State Trial Lawyers Association - Board of Governors (1995-Present)
• Phi Beta Kappa Honor Society (1985)
• Phi Kappa Phi HOI).or Society (1985)
• Outstanding Criminal Justice Student (Wash. State Univ.; 1985)
• Sigma Chi Fraternity (1982-1985; Life Loyal Sig)
• AILA Moot Court Competition Finalist (1988)
• Trial Lawyers for Public Justice (ILPJ), Washington State Committee (Founder,

Executive Committee)(1995) I .

• Trial Lawyers for Public Justice (TLPJ), Washington State Committee (Case
Selection Committee Chair, 1995-1998)

• . WSILA Eagle Contributor (1992-present)
• WSILA Heath Care Access TaskForce (1993)
• WSILA Holly Ball Silent Auction Chair (1993)
• WSILA 1995 Annual Convention Chair (Whistler, B.C.; 1995)
• WSILA - Development Committee (1995)
• WSILA - CLE Committee (1996-1998)
• WSILA - 2M V.P. CLE (1996)
• WSILA - Vice President - CLE (1997)
• WSILA-2M V.P. - Membership (1998)
• WSILA Membership Committee (1998)
• WSILA University ofWashington Expert Witness Policy Task Force (1998-1999)
• Qualified King County Superior Court, Guardian ad Litem Registry (1997-Present)
• Served as Guardian ad Litem/Settlement Guardian ad Litem for numerous injured

minor children in both Washington State and Federal Court.

SEMINARS AND PUBLICATIONS

• Co-Editor; Two Volume WItA Automobile Litigatioo Deskbook, scheduled for
publication in 1999.
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•

•
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•

•

•

•

•

•

•

•

•

Author; WSTLA Automobile Accident Litigation Deskbook, Volume1, Chapter 10,
"Contactingthe Insurance Carriers: The Basics" (1999)
Author, WSTLA AutomobileAccident Litigation DeskbQQk, Volume II, Chapter
14(a),"GeneralDuty to Use Reasonable Care" (1999)
Author,WSTLAAutomQbile Accident LitigatiQn Deskbodk, VolumeII, Chapter
14(b),"Rear-endAccidents" (1999)
Co-Author/Editor: ''Plaintiff's Perspective" sectionof'PersonalInjury chapter in
KCBA's Washington Lawyers Practice Manual.(1996-1997)
"Preemption ofState Tort Law Claims by FederalLaw"
October2, 1992;WSTLA Tort LawUpdate
SeattleConvention & Trade Center(Seattle)
"HandlingInsurance ClaimsArisingfrom Automobile Collisions: What to do
First"
October6,1994; WSTLA Insurance LawBasics
1995AnnualMeeting & Convention - ConventionChair
August3-6, 1995
WhistlerResort,Whistler Village, Canada
Medjcine for Lawyers SeminarChair
October4, 1997
Washington State ConventionCenter(Seattle)
"Law OfficeManagement: Maximizing the Use of YourTime"
December20, 1996; WSTLAMaking the MQst QfWhat You ('TOt
Sea-Tac Red Lion Hotel (Sea-Tac)
"Mandatory Arbitration: Is it Ethical to 'Hold Back'"
February28, 1997,WSTLA CQst Effectiye LitigatiQn
Sea-Tac Red Lion Hotel (Sea-Tac)
"PuttingYour Best Foot Forward: Strategies for Managing and Litigating the
Exclusively Chiropractic Case"
March 12, 1998;WSTLA Lost in theNITST QrLIST- Part II
Washington State Convention& TradeCenter(Seattle)
"Subrogation: After Mahler/Fisher"
November 19, 1998, WSTLA
Telephonic CLE Seminar presenter
"How to Hammer Allstate" Seminar Chair and Speaker
February 18,1999
LandmarkHotel,Tacoma

SIGNIFICANT CASES

1. Daneker y, BurroughsWeJlcome (U.S. Dist, C1. - Tacoma)
One ofplaintiff'scounsel in wrongful death actionarising out ofSudafedcapsule
Cyanide tamperings (1992). Confidential settlement.

3
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2. Addison y. Mathis. et aJ. (Yakima County)
Wrongful death action arising out ofautomobile/semi-tractor accident. $400,000(+)
settlement (1992-1993). .

3. Mohlery. Comer and Schneider (King County)
Personal injury action arising out ofnearly head-oncollision. Closed head
injuries/seizures. $285,000 settlement (1993).

4. Nelson y. Mini-Irnck Away. et al. (Lewis County)
Personalinjury action arising out of freewayauto/semi-truck accident. $295,000
settlement (1994).

5. Battles v. Eng (King County)
Personal injury action arising out of3 1/2 year old child's fall from defective second
story window. Brain injuries. Confidential settlement (1994).

6. Swindley. Skagit County (Skagit County)
Medicalmalpractice action arising from county nursepractitioner's failure to
diagnosehip dysplasia in timely manner. Confidential settlement (1992).

7. Tuttle y, SubaruofAmericaIHollar (Mason County)
Products liability and auto accident claim arising from"seat belt" injuries suffered by
13 year old in one-car accident. Confidentialsettlement (1995).

8. Anderson y, Taylor (King County)$125,000 pre-trialsettlement. Motor vehicle
accident; disputed liability; disc bulge in professional violinist.

9. Lori and Robert Smith y. State Farm Mutual (pierce County)
Uninsuredmotorist (UlM) arbitrationaward of$1l2,127.35. Rear-end collision;

. minimal property damage; issue regarding segregation ofdamagesbetween two
impacts. March 9,1995. .

10. MilJery. Oak fLaThor SchoolDistrict (212194)
$125,000 settlement with school district arisingout of injuries sufferedby a student
while being transported to special education classes.

11. Coyney. Hughes (King County; 9/95)
• $130,000 settlement; elderly client injured in near head-oncollision.
12. Stallmany. Hoagland (Spokane County; 5/95)

$150,000 settlement (policy third-party and U1M limits) arising from a pedestrian
auto accidentoccurring in Spokane County in mid-January of 1995. Fractured leg.

13. Riley y. Beck (King County; 9/95)
$78,387.87settlement in low speed rear-end collisioncase. Shoulder surgery.

14. Artleyy. ZimmerrnanlUSM (King County)
Disc surgerycase resulting in payment ofall available PIP, third-party and DIM
proceeds ($120,000). January and May of 1995. King County CauseNo: 95-2
31593-3.

15. DiGrazia y. Dodge/Safeco (King County)
Disc surgerycase arising out of4/14/95 auto accident $200,000 combined third
party and DIM settlement. June of 1996.

16. Banks y. Bauer (King County)
·$135,000 pre-trial settlement. Motor vehicle accident; ruptured thoracic disc;
surgery. Decemberof 1996.

4 -



17.· roth y, StateFaun Mutua! (UIM - King County)
$130,000(+) arbitration awardagainstStateFarmin an automobile accident case.
January, 1998.

.~ 18. Hurlburt y. Allstate (UIM - King County)
$120,000(+) total value settlement($100,000 policy limits,plus PIP waiver) in
uninsured motorist case. Client suffered inner ear injuries (perilymph fistula, vertigo
andvestibular problems) following "I-bone" accident. March, 1998.

19. Gmjhan y. Gillihan (ClallamCounty)
". - ..... __._.$150,00Qsettlement for two adult daughters in wrongful deathof father causedby

negligence of theirmother (July, 1998).
~
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Insurance Commissioner's Office XPenn2nent Rule

- , , a Emergenq Rule
a! •adoption: June 4, 1997 ' c: Expedited Repeal

". -. . ." .

'urpose: To establish minimum standards for the termination, limitation, or dehi.a1 ofpersonal inj~'"
ection (pIP) claims review in automobile liability insurance policies; and to establish the minimumstlind<, .
PIP arbitration clauses. ',' '<t._ ~;::, '

- Insurance Commissioner Matter No. R 96-6

:itation of existing rules affected b)' this order:

Repealedz None
Amended: None

Suspended: None

";_._-;:;., ....- '-' "-'-,. "-'-,.
\
"01\.

''it:.
''Ill.

6. "' . __.

"" . ~~I',..
:-.

Statutory authority for adoption:

Other authority: RCW 48.oi.060, 48.22.105,48.30.010
, ..(

..oJ.1:;dcr:tMANENT RULE ONLY .... '-, . f,:;1l. ,!~..
Adopted under notice filed as WSR __97-11-Q10 on May 9,1997 (date):

Describe any changes other than editing from proposed to adoptee! version: '·c " t'·. .. 'd ,.. , "b Ie' ' , .' _..... -. , on 1 nue 'on, ac. .. - -- ._.. -'.- _. .- -- _._- '_...." .. _...
rERGENCY RULE ONLY .. , ., .. "",

Under RCW 34.05.3 50 the agency for good Cause finds: ,
~a) That imniediate adoption, amendment, or repeal ofa rule is necessary for the preservation of public

health. ~afety. or general welfare, and that observing the time rcquireinenlSof ncticeacdopporrunity to
comment upon adoption ofa permanent rule would be contnllj' to the public interest.

u (b) That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires
immediate adoption ofa rule.

Reasons for this rmding:

::I'ED ITED REPEAL ONLY
Under Preproposal Statement of Inquiry filed as WSR on (date).

.3) An)' other findings required by other provisions of law as precondition to adoption of effectiveness of rules?
. 0 Yes X No , IfYes, explain: .

Effective date of rule:
Permanent Rules Emergenq Rules
or Expedited Repeal

3 I days after filing 0 Immediately
Other (specify)_" 0 Latet{speeify), _
f less than 31 days after filing, specific fmding in 5.3
lcr RCW 34.05.380(3) is required)

Code Reviser usc only
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~ RULE ONLY continued..

::ribe any chan~cs other than editin~ Crom proposed to adopted version:

'requirements that an insurer provide for a reconsideration or appeal ofa limitation ofPIP benefits was no;
IT't,,,d.

II(' 'Ul insurer reviews the treatment of multiple health care professionals, the review shall be competed by, a
lfe....Lor:a! with the samelicense as the principal prescribing or diagnosing provider. ----- - ' - --.

,-
hen providing a written limitation ofbenefits the insurer shall provide- the insured with copies of pertinent
cuments, ifrequested by the insured.

.'--~,:_;::..;....;.~...:....__ ... -..

Note: lCany category is leCt blank. it will be calculated as zero. No descriptive text._

Count by whole WAC sections only, from the WAC nwnberthrough the history note,
- A section may be counted in more than one category.

e number of sections adopted in order to comply with:

Federal statute: New_O_'_ Amended~O_ ','Rcpea.led_O~ ..- .. - .... _...
-'-'-'~"-._-,.

..... ! .

Federal rules or standards:

ttecently enacted" state statutes:

*(\..~lTent calendar year)

New _ 0_ 'Amcnded_O_ Repealed _0_

New 0_ Amended_'0_ Rcpcaled_O_

re number oC sections adopted at the request oC.among governmenta.lentity:

New _0_ Amcnded_O_ Repcaled_O_

ie number orsections adopted on the'age!'cy's own initiative:

New_1_ Amended_O_ Repealed_O_

ie number oC sections adopted in order to clariCy,streamline, or reCorm agency procedures:



NEW SECTION

WAC 284-30-395 St:a.ndards for prompt:, fair and equit:able
et:tlement:s applicable t:o aut:omobile personal injury prot:ection

_nsura.nce. The commissioner finds that some insurers limit,
terminate, or deny coverage for pe=sonal injury protection'
insurance without· ' adequate, disclosure, to, insureds .of. their bases
for such actions. To eliminate unfair acts or practices in accord
with RCW 48.30.010, the following are hereby defined as unfair
methods of competition and unfair or deceptive acts or practi~es in
the business of insurance specifically applicable to automobile'
personal injury protection insurance. The follOWing standards
apply to an insurer's, consultation with health care professionals
when reviewing the reasonableness or necessity of treatment of the
insured claiming benefits under his or her automobile personal
injury protection benefits in an automobile insurance policy, as
those terms are defined in RCW 48.22.005 (1), (7), and (8)~ and as
prescribed at RCW 48.22.085 through 48.22.100. This section
applies only where the insurer relies on the medical opinion of
health care professionals to deny, limit, or terminate medical and
hospital benefit claims. ,When used in this section, the term
"medical or health 'care professional" does not include an insurer's

. claim representatives, adjusters,' or managers 'or any health care
professional in the direct employ of, the insurer.

(1) Within a reasonable time after receipt of actual notice of
an insured's intent to file a personal· injury protection medical
and hospital benefits claim, and in every case prior to denying,
limiting, or terminating an insured's medical ,and hospital
benefits, an insurer shall provide an insured with a written
explanation of the coverage provided by the policy, including a
notice that the insurer may deny, limit, or terminate benefits if
the insurer determines that the medical and hospital services:

(a) Are not reasonable;
(b) Are not necessary;
(c) Are not related to the accident; or
(d) Are not incurred within three years of the automobile

accident.
These are the only grounds for denial, limitation, or

termination of medical and hospital services permitted pursuant to
RCW 48.22.005(7), 48.22.095, or 48.22.100.

(2) Within a reasonable time after an insurer concludes that
it intends to deny, limit, or terminate an insured's medical and
hospital benefits, the insurer shall provide. an insured with a
written explanation that describes the reasons for its action and
copies of pertinent documents, if any, upon request. of the insured.
The insurer shall include the true and actual reason for its action
as provided to the insurer by the medical or health care
professional with whom the insurer consulted in clear and simple
language, so that the insured will not need to resort to additional
research to understand the reason for the action. A simple
statement, for example, that the services are "not reasonable or
necessary" is insufficient. '

- [ 1 ] OTS-1065.6
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, ", (3 l (a) Health care protess:l.ona.Ls wJ.t;.n WHom I-UC ....."' ....... "'... w .........

. c~m·sult regarding its decision to deny, limit, or terminate an
insured's medical and hospital benefits shall be currently
licensed, certified, or registered to practice in the same health
field or specialty as the health care professional that treated the
insured.

(bl If the insured is being treated by more than one health
care professional, the revi~w shall be completed by a professional
~icensed, certified, or registered to practice in the same health
field or speciaJ:ty as the principal prescribing or diagnosing
p;z:-ovider, unless otherwise agreed to by the insured and the
insurer .. _This.. .dces ...not •.pr.ohibit_the. ..insurer from providing
additional reviews of other categories of professionals.

(4) To assist in any examination by the commissioner or the
commissioner's delegatee, the insurer shall maintain in the
insured's, claim file sufficient information to verify the
credentials of the health care professional with whom it consulted.

(5) An insurer shall not refuse to pay expenses related to a
covered property damage loss arising out of an automobile accident
solely because an insured failed to attend, or chose not to
participate in, an independent medical examination requested under
the insured's personal injury protection coverage.

(6) If an automobile liability insurance policy includes an
arbitration provision, it shall confor,m to the following standards:· .

(al The arbitration shall commence within a reasonable period
of, time after it is requested by an insured. .

. (bl. The arbitration shall take place in the county, ~nwhich

the insured resides or the county where the insured resided at the
time of the accident, unl:ess the parties agree to another location -.

(cl Relaxed rules of evidence shall apply, unless other rules,
of evidence are agreed to by the parties.

(dl The arbitration shall be conducted pursuant to arbitration
rules similar to those of the American Arbitration Association, the
tenter for Public Resources, the Judicial Arbitration and Mediation
Service, Washington Arbitration and Mediation Service, chapter 7.04
RCW, or any other rules of arbitration agreed to by the parties .

...":t".'

- [ 2 ] OTS-1065.6_
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Bradford J. Fulton

October 14, 1998

•••••"Claims Supervisor
Farmers Insurance Company
P.O. Box 55609
Seattle, W.A 98155

¥.
Attorneys at Law

TUTiLJ:::

"- r (1 \'f''·'1 ..;, f:. ~~

, !'''I ~:... ,;..•._.-
......~ ~#

Jeffrey B.Tuttle

~
. 11':\ "'" ':\ 1/

j iJ~ It,i H~ vtl
,~.,.," u
""~ ~ II

Re: Our Client: ::::::
Your Insured:
Date ofLoss: August 31,1997
Yow Claim No: 13 125348

~ ..
Dear Mr. Hanes:

This will acknowledge receipt ofyour letter dated October 1, 1998 (received
October 5, 1998) wherein Farmers demands a PIP termination exam before it will pay
any more medical expenses relating to Mr. . While I find it interesting that
Farmers has now decided to demand a PIP termination examination only (and
immediately ) after Mr.~ecided to retain legal counsel, I will address the matters
raised in your letter. . .. "-' - .-------

First, please be advised that we will make Mr."available for the requested
. PIP termination examination. I will contact Mr. • and obtain convenient dates and

times for the examination. Hopefully, I will be able to contact Mr. Rooks by early next
week and get dates to you.

However, to avoid any misunderstanding at the time ofyour proposed PIP
termination examination, I am writing to let you know well in advance the following:

1. I reserve the right to attend the examination with Mr.• • ; or have
someone from my office do so;

2. I will record the examination via dictaphone, as allowed pursuant to CR
35(a);

3. Mr.~ll submit to all requested examinations (within reason), but
will not, as this is not an examination for purposes ofreceiving medical
treatment, fill out any pain diagrams, medical history forms, or other such
forms, or secure or bring with himany x-rays or records;

4. I would expect you to provide the PIP termination doctor(s) with whatever
records, medical, billing or otherwise, you feel he/she may require in
advance ofthe examination, something which will avoid the need for a

705 Second Avenue· lOth Floor • Hoge Building· Seattle, Washington 98104
Telephone: (206) 682·8813 • Facsimile: (206) 624-0273

t-mail: fultut@msn.com • Palter: (206) 918-7030
"'~'

.-~
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Page-2
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6.

...

lengthy interview at the time ofthe examination. You have previously
, ,been provided with the requiredPIP medicalauthorization allowingyou to

order all relevant records and bills to provideto the PIP termination
physician(s). Too often, examiningphysicians are provided with
unorganized records and information whichthey attempt to review during

-'---'-----the-course-ofthe PIPterrnination exam, somethingwhich unreasonably
lengthens the time required for the examination and unnecessarily

- - '., inconveniences your insured. As such, I trust that whatever records and
bills are provided to the physician(s) will be provided in an organizedand
useable fashion to avoidsuch an occurrence in this instance;

5. ',I will need written confirmation fromyouprior to the date ofthis
examinationthat all ofMr.~outstanding medical specials have been
processed through the date of the PIP termination examination, i.e.,
your arbjtrary October 1, 1998 date is unacceptable; and
I would ask that I immediately be provided with a copy ofthe examining
physician's curriculum vitae so that I may ensure that this examination
meets with the new PIP medical examrequirements contained in the
WashingtonAdministrative Code.

•

-Finally,I would request that you send a copyofthis letter to your PIP termination
evaluator(s) well in advanceofthe examination so thatnone of~~~'::..£~~<.!itions com~~,...- .
a surprise to himlher at the time ofthe PIP termination examination. You doing this will
avoid a potentiallyuncomfortablesituationfor all involved.

Sincerely,

~
BradfordJ. Fulton

.BJF:lq

cc: .-<w/enc)

'.~....---.,
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-TO: PEMCO Mutual Insurance Company
P.O. Box 97009
Lynnwood, WA 98046-9709

HAl:.LA1~
MEDICAL
EVALUATIONS

..~,.__._•."--'-'--~.~~~~~ ~c':"..;.-:-

ATTENTION:~ .
Lynnwood Claims Department
1-800-552-7440, Extension 7738

RE:"!III!IIII!!IIIIII!I!!'
C/O Bradford J. Fulton, Attorney at Law
705 Second Avenue
10th Floor, Hoge Building
Seattle, WA 98104

DATE OF EVALUATION: May 4, 1999

LOCATION OF EVALUATION: Mountlake Terrace Clinic

E.XAl\1INER(s): Margaret L. Moen, M.D., Neurologist

-.-" "-.::",';::-:~::..'----.._' -:....

Oaim #: CA 0670198
DOl. : 12-01-97 ...
DOl . : 02-02-98
DOB : 12-12-43

The following is NHRIHaelan's report ofIndependent Medical Evaluationregardin~
~. The claimant was informed that this evaluation was at the request ofPEMCO Mutual

Insurance Company and that a written report would be sent to that agency. Furthermore, the
claimant was informed that the purpose ofthe evaluation wasto address specific injuries and/or
conditions as outlined by the requesting agency and was not meant to constitute a general
medical examination or substitute for hislher personal health care provider(s).

The opinions expressed in this report are those ofthe exarniner(s) and do not reflect the opinions
ofNHRJHaeian.

We appreciate the opportunity to be ofservice to you and hope this information will be beneficial
in determining the disposition ofthis claim. Thank you for this referral; and ifyou have any
questions regarding this information, please contact our Quality Assurance Department.

. .~

HAELAN

::Ja ~#1il~';1'\ 'J.I"'1••St..~t.; ,'::4 • \lllton."NA 95354" PhCl"e'(253) a18·7Q40 .. FA'/. ~2S3) C;-l;·J;~1 ..:';'1F'* (~asa·7t)AO
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May4,1999
Page 2

RECORD REVIEW: The available records have been reviewed in detail and all pertinent data
incorporated into this report. .

The claimant is being seen in the presence ofms attorney. He has bee.n requestedto be seen by ":,""
PEMCO Mutual Insurance Company. He is seen in regards to automobile accidents of I
Decemberl, 1997;and January2, 1998. . .....

CHIEF COMPLAINT(s): Pain at the base ofthe skull; lowback pain; head shaking;neck
pain. .

HISTORY OF CURRENT INJURY: The claimant is a 55-year-old male who was involved in
the first motorvehicle accident on December 1, 1997. He had stoppedat a light and had turned.
He was thenproceedingthrough the light when his vehicle was hit on the passengerrear quarter
panel by another driver comingout of a gas station. The claimant was drivinga Ford Taurus and
was restrained at the time. He did not strike his head. He did note somenumb sensation in the
neck areaafter the automobile accident. He recalls his neckstiffeningup while he waswaiting in
his car for the police to showup. He describes it more as a pressureand pain sensationthana
stiffening.

He did notsee a health practitionerthat day. He believes he went to see JerryWickman, D.C.,
the following day. He had been following with Dr. Wickman prior to this automobile accident.
He believes it had been several months since he had last seenhis chiropractor. His chiropractor"
began a course ofadjustmentsonce he saw him, and then referredhim on to physical therapy at
Healthsouth PhysicalTherapy.

The claimantwas seen in physicaltherapyon December4, 1997. At that time, he was
complaining ofsome neck and upperthoracic pain. They diagnosed segmental myofascial
dysfunction. He does feel he received benefit from his course ofphysicaltherapy as well as from
his chiropractic treatment. He did undergo physical therapy approximately one to two times a
week.

He was seenby GregoryM Engel,M.D., orthopedic surgeon, at BellevueBone and Joint on
December18, 1997. Dr. Engel notedhis history ofhavingbeen broadsided by anothercar and
did note an aggravation of elbowproblems. He also noted that the claimanthad a neck strain,
and the claimantrecalls he was havingsome lumbar discomfort as well. Dr. Engel also noted
some lumbar strain with this. Dr. Engel did not note any specific findings on examinationat that
time.

~~.

. ~----
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',1 gt~ RULES ~'UK ::;UP.t:tUUK \"UUK'!'

RULE 36. REQUESTS FOR ADMISSION
(a) Request for Admission. A party may serve ,

upon any other party a written request for the admis
sion" for purposes of the pending action only, ofthe
truth of any matters within the scope of rule 26(b) set
forth in the request that relate to statementa or

, opinions of fact or of the application of law to fact,
inclUdingthe genuineness of any documents described
in the request. Copies of documents shall he served
with the request unless they have been or are other
wise furnished or made available for inspection and
copying. The request may, without leave of court, he
served upon the plaintiff after the summons and a
copy of the complaint are served upon the defendant,
or the complaint is filed, whichever shall' first occur,
and upon any other party with or after service of the
summons and complaint upon that party. Requests

304 .

,
, .

ifl.

,ty. The request shall set forth the items to be
inspectedeither by individual item or by category, and
describe each item and category with reasonable par
ticularity. The request shall specify a reasonable
time, place and manner of maldng the inspection and
performing the related acts.

The party upon whom the request is served shall
-serve -a- written response within 30 days after the

_ service of the request" except that a defendant may
serve, a response within, ~O days after service of the

, summons and complaint upon that defendant. The
parties may stipulate or the court may allow a shorter
or longer time. The response shall state, with respect
to each item or category, that inspection and related
activities ·will,he··permitted.asrequested, ,unless the
request is objected to, in which event the reasons for
objections, shall he stated. If objection is made to
part of an item{lrcategory, the part shall he specified
and inspection permitted 'of the remaining parts. The
party submitting the request may move, for an order
under rule 37{a) with respect to any objection to or
other failure to respond to the request or any part
thereof or any fallure to permit inspection as request
ed.

A party who produces documents for inspection
shall produce them as they are kept in the usual
course of business or shall organize and label, them to
correspond with the categories in the request.

(c) Persons Not parti"",ThiS rule-does not pre-. "
clude an independent action against a person not a '
party for production of documents and things and
permission to enter upon land.
[Amended effective July I, 1972; September I, 1985; Sep
tember I, 1981l; September l,lll97.]

RULE 35. PHYSICAL AND MENTAL
EXAMINATION OF PERSONS

(a) Order for Examination. When the ments! or
physical condition (mcluding the blood group) of a
party, or of a person in the custody or' tinder the legs!
control of a party, is in controversy, the court in which
the action is pending may order the party to submit to
a physical examination by a physician, or ments!
examination by a physician or psychologist or to pro
duce for examination the person in the party's custody
or legal controL The order may be made only on
motion for good cause shown and upon notice to the
person to he examined and to all parties and shall
specify the time, place, manner, conditions, and scope
of the examination and the person or persons by
whom it is to he made. The!);arty bein~ed
I.!!!y have a representstive priisiCt iiI the :nn,
who may observe the examination but 'not interfere
with or Ob!ltr?~ examination. uliless otherwise
.9raered bYJhe§C the partv or tbe PartV's repre
sentatiVe may an audiotape recordinp: of the
exanunlltiOn, Wliicli shall he marle in an unObtrusive
manner.-

(b) Report of Examining Physician or Psycholo
gist.

(I) If requested by the party against whom an
order is made under rule 35{a) or the person exam
ined, the party causing the examination to he made
shall deliver to the requesting party 'a copy of a
detailed written report of the examining physician or
psychologist setting out the examiner's findings, in
cluding results of all tests made, diagnosis and conclu
sions, together with like reports of all earlier examina
tions of the same condition, regardless of whether the ,
examining physician or psychologist will be called to
testify at triaL After delivery the party causing the
examination shall he entitled upon request to receive
from the party against whom the order is made a like
report of any examination, previously or thereafter
made, of the same condition, unless, in the case of a
report of examin.ition of a person 'not a party, the
party shows that the party is unable to obtain it. The
court on motion may make an order against a party
requiring delivery of a report on such terms as are
just, and if a physician or psychologist fails or refuses
to make a report the court may exclude the examin
er's testimony if offered at the triaL

(2) By requesting and obtaining a report of the
examination so ordered or by taking the deposition of
the examiner, the party examined waives any privilege
he may have in that action or any other involving the
same 'controversy ~garding the testimony· of every
other person who has examined or may thereafter'
examine him in respect of the same mental Orphysical
condition.

(3) This subsection applies to examinations made by
agreement of the parties, unless the agreement ex
pressly provides otherwise. This subsection does not
preclude discovery of a report of an examining physi
cian or the taldng of a deposition of the physician in
accordance with the provisions of any other rule.

[Amended effective July 1. 1972; September 17, 1993.)
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COUNCIL ON COURT PROCEDURES

221 University of Oregon
hool of Law

Eugene, OR 97403-1221

':~<

Feb. 2, 2000

To: Kathryn Clarke
Skip Durham
Ralph Spooner

Fm: Maury HOlland~

Re: IME Material from Multnomah County

Telephone: (541) 346-3990
FAX: (541) 346-1564 ,

Here is a second batch of IME-related material which Mike
Marcus sent to me for distribution to you.
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In thl! Service of Justice
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1400 SWMootgomtiy 51
Portbnd OR97201
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Stcrtll1TJnrtlUllrtt.Ridwd 5.Yugler

I'~. 1.MichaclAkulIdcr

lll'UfU'dittJt I'lUtPrnidlllJ • Don Corwn

January 19,2000

The Honorable Janice R. Wilson
Circuit Court of the State of Oregon
Fourth Judicial District
Multnomah County Courthouse
1021 S,W. Fourth Avenue
Portland, Oregon 97204-1123

I1CVD IN Ci{.!iA.:~',,::,S
'·....'..·11

J4N 2/• 2nn'[}
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JUDGE JANie:::: ':'!I/ """"
• L-.", h:....-.;:.,.;;-J

GOVENORS
Re: Input on Motion Panel Advisory Rulings related to ORCP 44 Examinations

PAST PRESIDENTS

Micb:liCIBrian
Suzanne Bradley Chand
Thomas O'Amott
KathlCCll Dalley
Loti Devco)'
lamesC Egan
W. Eugene Hallman
Slephen C Hcndrlcks
IudilllG.Hudson
Keith A.t'cltCrlillg
Elizabeth McKanna
Dal;dSugcrmaiJ
DanaL SullI\'3!1
lanaToran

Wcslc\' A.Ftanklin
1. Swink
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Hon. Raben E.JOIleS
Dooold R.V,ilsoll
Cbarle-> Paulson
Donald ..\lchi$on
Gam'L Kahn
N"lCk'Cbah"OC
Bernaro Jolle->
DanieIO'leary

R"""''''''''''Hon.. R.Y,'lllliam Riggs
Lartv Dean
I~ B.Griswold
Ro;..~)'Cl'
Kalhnll H.C1alke
linda·c. Lo-.'C

A1IAGoI'tnlOn
Jeffrey P.FOOle
W'1lli3lll A.Oa)'loo1

AT1.A Dtltgates
Unda K.Eyerman
Kalhryn H.Clarke

CbatIes D.Bun
KObenRingo
MD.Van Va!kenbwgh
Michael Shinn
Y,"illWn Honsollo'cu
WI1ll3mA.BMOa
Richard Lee Banon
\\illiamA.Oaylo:l.l
1.na\idKry~
J);l\idknscn
Anhur C.John>otl
Judy D.Snyder
Ieffre)' P. FOOlC
JanThomas Baisch
D.Lawrence Wobbrock
Michael L.\\"lltiam>
Hon. A.Michael Adler
Chrlstopher D.Moore
DooC_

Dear Judge Wilson:

Thank you for inviting comment from OTLA and its members regarding the
Mu1tnomah County Motions Panel advisory rulings on defense medical
examinations. These rulings have long been a concern for civil plaintiffs and their
attorneys, and we welcome the opportunity to provide information which might lead
to a withdrawal of these rulings andlor new rulings which interpret ORCP 44 as
providing procedural safeguards for our clients.

The Need for Procedural Safeguards

It is hoped that the court will acknowledge the reality of defense medical
examinations (DMEs), which are an integral part of the adversary process. As such,
the procedural safeguards available to litigants during DMEs should be the same as
those available during other parts of the adversary process. This may not have
always been the case, but DME practice has evolved over the years. It has now
become common practice for a plaintiff to be sent to an examiner whose primary job
is medical consulting for insurance and litigation purposes. Even where the
examiner is also a treating practitioner, the examiner is not a court-approved
"neutral" but, rather, has been selected and paid for by the defendant. In all cases,
the reports are prepared in consultation with the defendant's attorney and without
input from the plaintiff's attorney. In other words, the examiner is not an
"independent" but, rather, an agent of the defendant.

During other integral parts of the adversary process, such as deposition or trial, all
parties have the right to two basic procedural safeguards: 1) the right to be
represented by counsel, and 2) the right to have an objective record of the

1020 SW Tavt or Suite 400
"t l a n d OR 97205

_v.1'223-5587' Fax 503-223-4101
www-otia-online.org
otla@otla-on!lile.org
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proceedings. The current advisory rulings in Multnomah County deny to plaintiffs the right to
counsel at the DME stage, and they deny to both parties the right to have an objective record of
the proceedings. These advisory rulings are not mandated under ORCP 44; rather, they are a
matter ofcourt interpretation, since ORCP 44 IS silent on these issues.

Objective Record ofthe Proceedings

Both sides should be allowed to record the examination. Audiotape recording was done many
times during the breast implant litigation, based on a standing order entered by Judge Stephen
Walker and followed by Judges Frank Bearden and Nely Johnson. This order was entered after
disputes arose over what was said and done during defense psychiatric and neuro-psychiatric
examinations. After the order allowing recording was in place, there was never another dispute
of this type, because the audiotape served as the record of the proceedings.

Presence ofCounsel

Plaintiffs counsel (or a designated representative) should be allowed to attend the DME as an
observer. As with a deposition, counsel should not be allowed to interfere with or obstruct the
examination, but should be allowed to note objections (if anyton the record for preservation
purposes. The recording should serve as the record of the proceedings, and counsel should not
be allowed or compell. d to testify as to what was said or done during the examination.

Vocational Rehabilitation Exams

This ruling does not need to be revisited. The important issue for plaintiffs is that there be only
one examination, and ORCP 44A specifies that the examiner be a physician (for a physical or
mental examination) or a psychologist (for a mental examination).

Enclosures

The following documents are enclosed:

1. Another View: ORCP 44,fairness and the searchfor truth; article by Don
Corson published in Or~Jso~ St~!eI3.llf 13~ll~t~n, 4/99.

2. Letter opinion, Winklerv. .Morgan, Clackamas County No. 90-8-394; ruling by
Hon. Robert J. Morganfallowing attorney to attend DME).

3. Order, Modrich v, Josephine Memorial Hospital, Josephine County No. 93-CV-0032;
ruling by Hon. Gerald Neufeld (allowing representative to attend DME).
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4. Order, Strain v, Familian Northwest, Inc., Jackson County No. 98-1169; ruling
by Hon. Ross Davis (allowing recording ofDME).

5. Order, Sarantis v. Farmers Insurance Company, Lane County No. 16-97-08322; ruling
by Hon. Jack Mattison (allowing recording ofDME).

6. Advertisement, Columbia Medical Consultants, Inc.

Again, thank you for your attention to this matter, and feel free to contact me if you or the other
members of the Motions Panel have questions or need additional information.

Very truly yours,

GAYLORD & EYERMAN, P.C.

~~~
LKE:dh
Enclosures



MICHAEL H. MARCUS
JUDGE

Department 34

Prof. Maurice Holland
Executive Director
Council on Court Procedures
University of Oregon
School of Law Room 331
1101 Kincaid Street
Eugene OR 97403

Dear Prof. Holland:

CIRCUIT COURT OF THE STATE OF OREGON
FOURTH JUDICIAL DiSTRICT

MULTNOMAH COUNTY COURTHOUSE
1021 S.W. FOURTH AVENUE
PORTLAND. OR 97204·1123

July 18, 2000

PHONE 1503)248·3250
FAX 1503)248·3425

Fax: (503) 276-0961
MichaeI.H.Marcus@State.Or.US

1enclose copies ofthe latest inputto the MultnomahMotionPanel concerning the DMEIIME debate,
which 1 understand you will copy and distribute to Justice Durham's committee.

1also enclose a copy ofa letter to William Gaylord regarding some minor input on the medical record
rule changes.

Thank you for your assistance in this matter.

Sincerely,

ichael H. Marcus
Judge



MICHAEL H. MARCUS
JUDGE

Department 34

William A. Gaylord
Gaylord & Eyerman, PC
Attorneys at Law
1400 SW Montgomery Street
Portland OR 97201-6093

Dear Mr. Gaylord:

CIRCUIT COURT OF THE STATE OF OREGON
FOURTH JUDICIAL DiSTRICT

MULTNOMAH COUNTY COURTHOUSE
1021 S.W. FOURTH AVENUE
PORTLAND. OR 97204·1123

PHONE 1503)248·3250
FAX 1503)248·3425

Fax: (503) 276-0961
Michael.H.Marcus@State.Or~us

Jnly 18, 2000

Re: Rules 44 & 55

I promised some brief and minor input on the proposed rules.

First, I find this language, repeated several times in the proposed rule (and presumably taken from
elsewhere) unnecessarily awkward and hard to read:

"Any party against whom a civil action is filed for damages for injuries to
the party or to a person in the custody or under the legal control ofa party,
or for damages to for the death of a person whose estate is a party ..."

It seems to me that "the party" forces the reader into a double take every time, and that the reader
must look in vain for some qualifier to make the concept easier to swallow. I think replacing the phrase with
"another party" (and probably replacing "control of a party" with "control of another party") would make
this whole thing a lot eaiser.

Second, I'd drop the obtuse language "a form of subpoena" in H(2)(a) with "subpoena."

Third, I'd reword proposed H(10) to make it clear that "in the absence ofpersonal attendance by the
custodian" does not qualify the limit itself. In other words, a reasonable fee shall not exceed 25¢ per page
whether or not the custodian attends; if the custodian does not attend, any witness fee should be subtracted
from the copying fee. The present form creates the ambiguity that the 25¢ limit itself may apply only when
the custodian does not attend.

Fourth, I'd make it clear in H(l2) whether the "waiver" which this language contemplates for records
whose disclosure is authorized does or does not extend to admissibility at trial -- i.e., whether or not the
waiver contemplated is limited to discovery.

Thanks for your hard work. I hope this input helps.

f/~---__
MichaelH. Marcus
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MEMORANDUM

DATE:

TO

FROM:

RE

July 12,2000

Janice Wilson, Chair
Multnomah County Circuit Court Motion Panel

Robert W. Redding,
Circuit Judge

Defense Medical Examinations - Monitoring

At the CPC II committee meeting July lOwe discussed the number of motions being filed on this
issue and the differing judicial rulings resulting in inconsistency and the unproductive use of
attorney and judicial time. The committee recognized that the attempt at a motion panel
consensus ruling had created an uproar, but felt that there should be an approach to this issue
other than simply differing ad hoc rulings.

Members of this committee felt a solution might be to have the presiding judge appoint three
judges to hear all of these motions, either dividing the motions among themselves or hearing all
of the motions together as a three judge panel. Perhaps you have other ideas on a possible
solution, or think the present situation acceptable. Would you consider taking this issue up with
the motion panel?

RWRldim

D:\wpdoc\Cpc.com\memo to Judge Wilson re motion panel
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JANICE R. WILSON
JUDGE

May 26, 2000

CIRCUIT COURT OF THE STATE OF OREGON
FOURTH .JUDICIAL DiSTRICT

MULTNOMAH COUNTY COURTHOUSE
1021 S.W. FOURTH AVENUE
PORTLAND. OR 97204-1123

PHONE (5031 248-3069
FAX (5031 248-3425

OFFICE fAX: (5031 276-0968
E-MAIL: Ianlce.r.wrlsonscojd.s tate.or.us

Corbett Gordon
Heidi Guettler
Richard R. Me ghello
Russell S. lins
Kenneth iumarta
Cor Gordon & Associates, P.c.
10 SW Fifth Ave., Suite 1600
B rtland, OR 97204

Re: Motion Panel "Rulings" and ORCP 44 Examinations

Dear Counsel:

Thank you for your recent letter concerning the report in the last issue of The Multnomah Lawyer and
activities of the Motion Panel.

Unfortunately, the statement in The Multnomah Lawyer was a bit inartfully worded. The Motion
Panel has abandoned the use of the word "rulings" to describe its consensus statements because it added to
the confusion among members of the bar about what the panel is and what it does. The Motion Panel is
simply that group ofjudges in Multnomah County who have volunteered to hear civil motions. We get
together from time to time (in the last couple of years it has been on a more regular monthly basis) to have
lunch together and discuss what kinds of things are coming up in motion practice.

Some of you may recall that when Charles Crookham was our presiding judge he heard all of the
civil motions himself. This led to a great deal of predictability about how certain types of motions were
likely to be ruled on. In several matters the bar recognized there was a "Crookham rule" that was likely to
govern. When Donald Londer became the presiding judge he shared the responsibility for civil motions
with other judges. This was perceived as creating some uncertainty in the bar about how motions would be
ruled on. In an effort to return some predictability, the motion judges decided to publish to the bar a list of
the "Crookham rules" that still reflected the rulings of motion judges, as well as other statements about how
the judges were ruling on common motions. Where there was no consensus among the judges, no statement
of consensus or "ruling" was published and the outcome of a motion was likely to depend on the judge
assigned the hearing.
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Every iteration of the published "rulings" or consensus statements also contained a caveat that no
judge was bound in any particular case to rule a certain way. Parties were always free to make their motions
and persuade the judge that the case called for a different outcome than had historically been the case.
Nevertheless, we thought the information was useful to the bar in assessing the likelihood of success on a
given motion and in undertaking a cost-benefit analysis. Unfortunately, some members ofthe bar took these
consensus statements to mean more. Some attorneys were requesting sanctions against a party for making a
motion when the motion panel had published a "ruling" against that position.

Some attorneys also seemed to think that the motion panel, acting as a group, could change the
"ruling" for future cases. The Motion Panel shares some responsibility for this misapprehension. In the past
we have allowed or even sought input from the bar when there was some controversy about our consensus
statements or an individual judge's ruling in a particular case. That practice was probably not appropriate.
The judges of the Motion Panel have never intended to adopt rules with the force of law stating how they
will rule on a particular motion in a future case, and it would probably be a violation of the Code of Judicial
Conduct for them to do so.

As a result of all this confusion, the Motion Panel agreed to publish "consensus statements" and
delete the word "rulings." We have also rewritten them in the past tense so it is clear that they are a recital
of history, not a statement offuture intent. (We assume that to the extent the past is often a good predictor
of the future, these statements will still have the same utility to the bar as always.)

In our Motion Panel meetings we sometimes discover that a position we had all taken historically
(and published) is no longer good law because of an appellate decision. We sometimes also discover there
is no longer a consensus among us on certain motion issues. This can happen either because of a change in
the composition of the panel or because one or more judges have simply found that their rulings in actual
cases more often than not do not conform to the statement of consensus. When any of those events occur,
we simply withdraw our consensus statement because it no longer has any predictive value.

The Motion Panel has withdrawn its consensus statement on attendance of third parties and
recording of ORCP 44 examinations because it no longer reflects the consensus of the panel members and
the matter has been taken up by the Council on Court Procedures. This does nOI mean that the converse of
the old statement is the new consensus. All it means is that the outcome of a motion on these issues will
depend on which judge hears it.

I am forwarding your letter to Judge Marcus, who has undertaken responsibility for taking all the
correspondence we have received from the bar on ORCP 44 examinations to the Council on Court
Procedures.

Sincerely

QKilA-2-tJ-
Janice R. Wilson

cc: Hon. Michael H. Marcus w/enc /



CORBETT GORDON & ASSOCIATES, P.C.
Attorneys at Law

1001 SW Fifth Avenue, Suite 1600

Portland, Oregon 97204
Tel: (503) 242-4262

Corbett Gordon Fax: (503) 242-4263
Heidi Guettler
Richard R. Meneghello*
Russell S. Collins
Kenneth Piumarta

*Admitted inOregon and Washington

May 17, 2000

The Honorable Janice R Wilson
Multnomah County Circuit Court
1021 S. W. Fourth Avenue
Portland, OR 97204

Re: Motion Pane/ Rulings

Dear Judge Wilson:

RCVD IN CHAMBERS

MAY 1B 2000

JUDGE JANICE WJl.SON

Angela N. Pinto
M. Keith Hamner

Douglas D. Beebe
Paralegals

We read in the last issue of The Mu/tnomah Lawyer that you will be considering
several of the positions the Motions Panel currently holds. Specifically, we read that
you were considering reversing the rule that prohibits plaintiffs' counsel from being
present during Independent Medical Examinations/Independent Psychological
Examinations (IMEs/IPEs) pursuant to ORCP 44. We write to you as a firm that
frequently works with psychiatrists and psychologists who perform IPEs.

We strongly oppose any rule that would allow attorneys to be present during an
IPE. In the psychiatric/psychological context, many doctors have informed us that the
presence of a third party in an examination will invalidate an examination. By having
an advocate present at an examination or having an examination recorded, we are
advised that the person being examined will often alter his or her answers and thereby
provide inaccurate responses. We are told it inhibits the establishment of a
doctor/patient relationship conducive to honest communication in the examination
process. The strong opinion against audiotaping psychological or psychiatric
examinations in the psychiatric field is evidence that the validity of an examination is
diminished by such an intrusion.

In addition, the presence of a third party or a recording device reduces the
examination itself into an adversarial proceeding. There is a considerable amount of
case law from various jurisdictions that describe the fact that the medical examination
itself is independent and should remain independent. By allowing an attorney to be
present during the examination, it could easily lead to the types of disputes and
posturing that unfortunately occur during depositions. The examining physicians are

www.gordon-Iaw.com
e-mail: gordon@aracnet.com
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held to a standard of conduct that should prevent them from taking advantage of an
individual, and since they are not "representing" either party, there is no need for
counsel to be represented by counsel during the hearing. In addition, opposing
counsel are provided an opportunity to challenge the conclusions of an examining
doctor on cross examination at trial. Allowing audiotape or the presence of an attorney
at the IPE will lead to cross examination on specific questions asked at an IPE and
decrease the focus on the doctor's opinion. This process will serve to further dilute the
litigation process and potentially limit the number mental health professionals willing to
provide IPEs.

At the very minimum, we request that the Court not lay down a blanket rule
regarding IMEs or IPEs. This is because the examination itself can vary widely
depending on if it is a mental examination or a physical examination. Judge Redding
denied plaintiff's request to audio tape an IPE recently, noting the difference between
these two types of examinations while denying the Motion. He noted that the presence
of counsel during an examination might be necessary if one or two words spoken
during the examination could drastically alter the results of the examination. For
example, he stated that in a chiropractic exam, the statement, "the car was not going
very fast," might be a very important statement in the outcome of the entire case. In
such a scenario, it might be necessary for an independent recording mechanism or a
third party to be present. However, Judge Redding noted that in a mental examination,
one or two words will not necessarily sway the examination or control the overall expert
opinions of the examining psychiatrisUpsychologist.

As a compromise to the current situation, we suggest that the Motion Panel
issue a statement informing the Multnomah County legal community either that counsel
and/or recording not be allowed at an IPE or that this issue will not be governed by the
Motions Panel and should be decided on a case-by-case basis by individual judges.
Thank you for your consideration in this regard.

Sincerely,

/~~

Heidi

2 . ~~.~J .. u..r
Richard R. Meneghe'I~v-

~~
Russell S. Collins Kenneth Piumarta

www.gordon-Iaw.com
e-mail: gordon@aracnet.com



COCP: COCP & IME

From: "Benjamin M. Bloom" <bmb@roguelaw.com>
Reply-To: bmb@roguelaw.com
To: IIcocp@law.uoregon.edull <cocp@law.uoregon.edu>
Date: Tue, Aug 1, 2000, 1:46 PM
Subject: COCP: COCP & IME

Dear fellow members:

Mon, Aug 7, 2000 12:53 PM

I will not be able to attend the August 12, 2000 meeting of the
council. I will be at the
September meeting. I am writing this letter to you to share my concerns
about the proposed
changes to ORCP 44. I think I bring some perspective to the issue as a
practicing member of
the civil defense bar and as a former plaintiff in a personal injury
lawsuit.

Because of the physician-patient privilege in Oregon, as a defense
attorney, I am not able to
contact any of a plaintiff's treating physicians until after a plaintiff
has voluntarily waived the
privilege either by testifying at trial or by taking the discovery
deposition of a treating
physician. The only way to independently assess a plaintiff's injuries
is to have a physician
perform an lME.

In seven years of practice, I have heard stories ("urban legends" I
suggest) about out of control
lME doctors taking advantage of plaintiffs. I have never once
encountered the abusive doctor
or have I seen an lME doctor or a defendant sanctioned for abusing the
lME process. I have
never even seen a motion filed by a plaintiff to sanction a defendant or
the lME doctor for
abusing the practice. If the lME road is littered with abuses, why
haven't we on the council
seen any evidence?

Some members of the council and other attorneys suggest how
difficult the lME experience
can be for plaintiffs. I have done it. At age 19, after sustaining a
traumatic brain injury, I
underwent an lME as part of a lawsuit I filed in New Jersey. I suggest
that in my mental and
physical state I was as fragile, if not more, than the model plaintiff
our proposed rule seeks to
protect. I think I made it through the process alright and do not think
it would have made a
difference had my attorney been with me. I never gave it a second
thought. I don't share this
with you to brag. I accept that an lME can be difficult for a person.
The discomfort the
procedure causes for people, however, should not be an invitation to
modify rule that has been
essential to defense bar.

The lME rule has been around for a long time. It is an attempt to
level the olavina filed

Page 1 of 2
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between the parties. Bridges v. Webb, 253 Or 455, 457 (1969): Tomlin v.
Holecek, 150
FRD 628, 632 (D. Minn. 1993). In addition to civil lawsuits, IMEs occur
in workers I

compensation cases and in automobile insurance disputes. Before
altering a rule of civil
procedure because of perceived abuses, we ought to demand proof that the
abuses are in fact
occurring.

See you in September.

Benjamin M. Bloom

Page 2 of 2
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, 1l.alph C.Spooner
JoeW.Mud'
'Xen J.,. Am......"
tlaE\IUobw
J......F.~r

cSpoonerJ, !J]{uchlf: !7Immann" :P.d.
AltDrneys at tAw '

530 Ccul:r St=!, N.J:':.
Sl1ir<l7W

S.L::"" 0n:g0"97301;8140

1'el,,!,hOllO (503) 318-7777
F:ax C503l ~sJ899

August 18; '2000

BY FAX AND,REGt1'LAR, MAIL
'Robert D. Durha.Dt '
Justice of the Oregon Supr~meCqurt
1163 State Street
Salem, OR 97310-0260

Re: ORCP44A

Dear Justice Durham:

. 'Afte; we spok~ this week, I di~ 'some b:d.efresearch regarding the
CUl'rentstate ofthe law of privilege in Oregon lind under what circumstances the
privilege would. be deemed to have been waived. The cases that touch b:p. this
subject pril;narily deal with ,situations involving documents. I did not find any cases
on point related to oral disclosures. The Court of Appeals in Q;.'EL.:r.reatm4mt, Ltd. V, '
touisiana·fi,!;itic Corp.. '13~ Or App 633, 894 P2d 47,0 (1995), discusses the f(lctors
that the trial court should consider in determining whether a privilege is waived:

1.' Whether disclosure was inadvertent;

2. Whether an.v attempt was made to remedy !mY, error promptly;

3. Wh~ther preservatio~ of privilege will occasion unfaimess to Pl'opono~t.

"

",
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.....tte. to Julil:'e D"rham
AuraR 18, 20110
Pare 2

P.3/6

Based upon this research., I a.m' or'the opiIlionthat the alternative draft
that I prepared would be legalwith a slight change il;I., the ~guage. Instead of
stating:

, ,"
"In the e~ent the examinee discloses~ ,iIIIormation proteetEldby the
law ofprivilc~ges,the'disclosuro shallnot constitute a waiver of the
privilege," ,: '" '

the rule should state:

"In'the event the exalJrinee discloses any,information protected by the
law of privileges, the :diSe!oSUN shall be presumed not too constitute a
waiver afthe privileg,e."

, Enclo~ed is a rpvised copy of the ~lternate draft J.prepared. Please
forward this altemaee draft' to Maury Holland and anyono else that needs it for the
Sek!tembe:, meeting. You ea,n indicate in the traIlsJP.ittalletter thAt this is a:
subcommittee ,minoritydr~ or alternate q.r~prepared. by Ralph C. Spooner. I
have eIl,joyedworking~ith you on thiS matter.

Best regards,

~~.~~,
Ralph C. Spooner

ReS/ceb
, Encl.

ce: Kathryn Clarke (by fa."'t and regular mall)

S0e'd dSlle0;00;et~ee ee8:;; ~as Ges Od uv~~ ~ 4~W ~augQd5
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'l5'G03 986 5730

08/22/00 01.01P P.002

OR SUPREME COIJRT 13:1002/005

FINAL AMENDMENTS AS OF JUNE 1, 2000

compelled Medical Examinations

(ORC'!? 44 A)

1 Add highlighted material to existing text of ORC'!? 44A:

2 A. Order for Examination. When the me~tal or physical

3 condition or the blood relationship of a ~arty, or of an agent,

~

4 employee, or person in the custody or under the legal control of

5 ~ party (including the spouse of a party in an action to recover

6 for injury to the spouse), is in controversy,' the court may order

7 the party to submit to a physical or mental examination by a

a physician or a mental examination by a psychologist or to produce

9 for examination the person in such party'~ custody or legal

10 control. The order may be made only on motion for good cause

11 shown and upon notice to the person to be eKamined and to all

12 parties and shall specify the time, place, manner, conditions,

13 and scope of the examination and the person or persons by whom it

1
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1. U,1 to be mAde: U111ess the ~J:'jn com't requires other or

2. different conditions for good cause BUpp,orted by the record. the
" ,

$. following conditions 'shall a,.pply to a compelled medical

4. examination under this rule:

5. A(l) The partieI', the examinee, and their representative

6. shall'comply with any conditions for the examination to ",hieh

'1. they agree in writing. '

8. A(2) The examinee may have ~ non-lawyer re:p:re~entati~e'

9. present during the examination.' All objections to'questions, ,

10. asked aJl1d the procedures fo~lowedduring the examination are

11; reserved for trial or other dispo~itionby the court. In the event

12. the examill1ee discloses any informati~nprotected by the law of

1~. privileges, the disclosure shall be t:\resumed not to constitute a

14., waiver olthe ,privilege.

15. A(3) No person may obstruct the examination. If' aJ;L
, ' ,

-2~
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1. obstruction occurs. the examine~or the examining physician or

2. psychologist Wy suspend the ,~::r:am.ination. The court'may order

, 3. a resumption olthe examination under any conditions that the

4. eoun deems necessary to' prevent obstruction.' The' parties may
, "

5. agree to resume an' incomplete examination ,without an o1'de.J;' by

6. the court.

7. A('i) Any party. the ex~nee,or the examining physician or

8. psychologist may record the examination stenographically or by

9. ,audiotape in an unobtr~sivemanne%'. ,The person requesting the
•

10. recording shan be required to furnish at their expense, an original
! .

11. transcript of the sten,'agraphie notes or 'audiotape to the attorney for

12 the examinee, or ifunrepresented, to the ezamfnee,

13. The transcription ofthe stenographic: notes or audiotape shall be

14. first made available to the attorney for the examinee or the

15. examinee, if unrepresented, for the purpose ofdetermining whether, ,
, '

lE!. any privileged information was disclosed by the examinee. If there
, '

17 is a claim that privi1~gedinformation was disclosed and that it, ,

'.30
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1. should be exeis~dfrom t.!i~ ~a"script,the attorn'ey tor the examinee
. ,

2. or the examinee, if unrepresented, shall provide a privilege log of
"a. the intonnation, claimed to be privileged stating the general nature

, , ' ,

4. of the i:n1'ormatipl2 and the basis for the claimed privilege to'the' "

5. . attorney(s) for the other parly(ies) or itunrepresented. to the other
, ,,'. , '. .

6. party(ies). The attorney for, the, examinee or the examinee, if

7. unrepresented, ~all provide a. copy of'tbe transcript to the,

8. ~tto:rney(s) for the other parly(ies) or if unrepresented, to the ~ther'

9. party(ies). The ieasonable cost ofthe copy shall be paid by,the the i

10. other party(ies)., Any, challenges to the claimed privilege will be

11. resolved by the trial eOlU't following an: en camera review of the

1.2. information claiJ:Ded to be p:dvileged.
, '

·40
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RalphC, Spooner
Joe w.Muc:h
Ken L, Ammann
Danlt Schanz
Jnm.. 1", Lawler

DATE

TO

FROM

RE

PAGES

Opooner, !Jj{ucli d2 7fmmann, ~G.
Attomcy:; at Law

530 Center Street, N.£..
Suite 722

Salem,Oregon 97301.3740

Telephone (503) 378-7777
Fax(503) 588-5899

FAX COVER SHEET

:~ August 22, 2000

: Gilma Henthorne· U of 0 Law School 541·346.1564
cc: Justice Robert D. Durham 986·5730

Kathryn Clarke 503·224·3942

Ralph C. Spooner

ORCP 44 • Version 2 Amendment

5 (inclusive)

T,OBE MAILED No

CONFIDENTIALITY NOTE: The documents accompanying tbis facsimile transmission
contain information beloXlging to Spooner, Much & Ammann, P.C. which is confidential
and/or legally privileged. The infurmation is intended only fot the us. of the individual or
.ntity named above. If you arc not the intended recipient, yo" are hotcby notified that
any disclcsure, copying. or other distribution of chis information is strictly prohibited. If
you have received this facsimile in error, please no~ us by telephone for return of the
original documents to us.

Dear Gilma:

I reviewed Version 1 that represents the subcommittee's current draft and it
is acceptable. Enclosed is Version 2, an alternate draft which I drafted. This
does not represent the subcommittee's work. I had an opportunity to forward
it to Justice Durham and Kathryn Clarke, but we have not had a chance to
discuss it. I drafted it as an alternative to Version 1. The primary difference
is that Version 2 does not permit attorneys to be present during the
examination. I started with line 20, which is found at the bottom of page 1. I
included that same line at the top of page 2 to give you a point of reference.
All new text is bolded and underlined.

Ralph
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PHY51:IC~ JWJ) n1Srt'l'AIo Il:x.l\.HXNATXON Oli'
Pl!JRSC:A'S~ REPORTS OF EX»1XNATXONS

RUliE 4. :

A O~de~ for ~amiA«~1on. When the mental or physical

cona~tlon of the hlood ~el~tionship of a p~rty, or pf an agent,

emplo¥ee, or person in the CUStody or ~nder the legal control of e

p~rty (including che spouse of a party in an action to recover for

in1ury to the spousel, ~s in controversy. the court may order the

party to su):;,mit to a physical or mental exam~nation hy a physician

or a mental examination by II. psychologist or to produce tor

examination the person in such party's ~ustOdY'Qr legal cOntrol.

'!'he order :may l:Je :mad.e only on motion for good eause shown and upon

nOf.ice to r.he perSQD. to be ex:.srnined and ee all parties and shall

specify th~ time, place, m~er, conditions. and scope of the

exami.nation and t:he penon or persons by \oIhom it: is to De made.
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20. examination and the person or persons by whom it is to be made.

21. Unless the trial court requires other or different conditions

22. for good cause supported by the record, the following

23. conditions shall apply to a compelled medical examination

24. under this rule:

25. A(l} Compliance with CQnditions for examination. The

26. parties, the examinee, and their representative shall comply

27. with any conditions for the examination to which they

28. agree in writing.

29. A(2) Conditions for examination, The examinee may have a

30. non-attorney .representative present during the examination.

31. All objections to questions asked and the procedures

32. followed during the examination are reserved for trial

33. or other disposition by the court. In the event the examinee

34. discloses any information protected by the law of privileges,

35. the disclosure shall be presumed not to constitute a

36. waiver of the privilege.

-2·

see'd deZ'se ee/ZZ/8e 8685 685 ses Od uueww~ ~ 4~nw ~auood$



37. A(a) Obstruction of examination. No person may

38. obstruct the examination. If an obstruction occurs. the

39. e"aminee or the examining ph;ysician or psychologist may

40. suspend the examination. The court may order a resumption

41. oithe examination under any conditions that the court deems

42. necessary to prevent obstruction. The parties may agree to

43. resume an incomplete examination without an order by

44. the court.

45. A(4) Recordation of examination. Any party. the examinee.

46. or the examining physician or psychologist may record the

47. examination stenographically or by aU~iotape in an unobtrusive

48. manner. The person requesting the recording shan be required

49. to furnish at thtir expense, an original transcript of the

50. stenographic notes or audiotape to the attQrney for the examinee.

51. or if unrepresented, to the examinee. The transcrintion of the

52. stenographic notes or audiotape shall be first made avail1l121~

53. to the attorney for the examinee or the examinee, if'unrepresented,

54. for the purpose 0' determining whether any privileged information

55. was disclosed by the examinee. If there is a claim that privileged

56. information was disclosed and that it should be redacted from

-3-
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57. the transcript, the attorney for the examinee or the e",aminee,

58. if unrepresented, shall provide a privilege log of the information

59. claimed to be privileged stating the general nature of the

60. information and the basis for the claimed privilege to the

61. attorney(s) for the other partynes) or if unrepresented, to the other

62. party(ies). Any challenges to the claimed privilege will be

63. resolved by the trial court following an en camera review of the

64. information claimed to be privileged. After any claim of privilege

65. is resolved. the attorney for the examinee or the e",aminee, jf

66. unrepresented. shall provide a copy of the transcript. with

67. privileged information redacted as orde[.ed by the trial court,

68. to the aUorney(s) for the other party(ies) or if unrepresented.

69. to the other partynes). The reasonable cost of the copy of the

70. transcript shall be paid by the receiving party(ies).

-4-
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COUNCIL ON COURT PROCEDURES
1221 UNIVERSITY OF OREGON

SCHOOL OF LAW
EUGENE, OREGON 97403-1221

Telephone:
FAX #:

(541) 346-3990
(541) 346-1564

September 25,2000
BY FAX

TO: Justice Durham
FAX 503-986-5730

FROM: Gilma Henthorne (541-346-3990)

Please review the enclosed pages. I found some mistakes,
and perhaps you will have further changes. I don't know
where the (2) came from in the amendment to Rule 46. When
we talked, you were wondering whether we had incorporated
all of your paragraphs in your letter which was
distributed at the meeting. You will note we "lifted"
your work out of Bill Gaylord's work.

Thank you for re-reading these pages.
to Publications quickly.

We must send them

cc: Kathryn Clarke (FAX 5f)3-46fj-28)O)~)

jiJ3- ~ :J- '1.- aJ1/ J--



135
136

138
139
140

PROPOSAL NO.1: PROPOSED
AMENDMENTS '1'0 RULES 44 A/46 B

PHYSJ:CAL AND MENTAL EXAMJ:NATJ:ON .",,-.~
OF PERSONS; REPORTS OF EXAMJ:NA'1'J:ON~

RULE 44 .
c ..

142 A Order for examination. When the mental or physical

143 condition or the blood relationship of a party, or of an agent,
144 employee, or person in the custody or under the legal control of a

\,;,j) 5



145 party (including the spouse of a party in an action to recover for

146 injury to the spouse), is in controversy, the court may order the
147 party to submit to a physical or mental examination by a physician
148 or a mental examination by a psychologist or to produce for

149 examination the person in such party's custody or legal ,control.
150 The order may be made only on motion for good cause shown and upon

151 noti~e to the person to be examined and to all parties and shall
152 specify the time, place, manner, conditions, and scope of the
153 examination and the person or persons by whom it is, to be made.
154 (One of the following alternatives will be added here and are

155 shown as Alternative One, Alternative Two, and Alternative Three):

157 Alternative One

159 Unless the trial court requires otherwise . the followina

160 conditions shall apply to a compelled medical examination

161, under this rule:

- - . '.. aareed cond.:i.t.:i.ons. The parties.

- presentatives shall comply with

for the examinjltion_ to which the'

163 A(l) l.:omp.L~ance w~t:n ,g e

164 the exam:Lnee, ana ene:Lr re
165 ,?\

166

168 A(2) Representat.:i.on: reservat.:i.on of ob1ect.:i.ons:

169 assert.:i.on of pr.:i.v.:i.leges. The examinee may have" counselor

170 another representative present during" the examination.

171 All objections to questions asked and the procedures

172 followed during the examination are' reserved for trial or

173 other disposition by the court. The examinee may assert,

174 either personally or through counsel, a riaht protected by

175 the law of privileges.

177 A(3) Obstruct.:i.on. No ,person may obstruct the

178 examination. :tf any person suspends the examination,

179 the court may order a resumption of the examination

6



.80 under any conditions that the court deems appropriate.

181 The parties may agree to resume an incomplete examination

182 without an order by the court.

184
185
186
187

188
189
190

A(4) Record of examination. Any party. the examinee.

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by audiotape shall retain the original recording without

alteration until final disposition of the action unless

the court orders otherwise.

A(S) Transcription of record. Upon request. and upon

payment of the reasonable charges for transcription and

copying. the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript. or in the case of· an audiotape record. the

person who records the examination shall make and furnish

a copy of the original recording. to any party and the

192
193
194
195
196
if17
198
199 . examinee. (2.)~ -rk... t:!3~

/,.---

osedin.cludes t

amendmen~ to :e Such orders as are listed in

(b), and (c) of this subsection, where a party has ~

failed to comply with an order under ,Rule 44 A requiring the party

to produce another for examination, unless the party failing to tr<«:
comply shows inability to produce such person for examination. o~~
where any person has violated an agreed condition or has

obstructed an examination under Rule 44 At)..;;. #l"""~"'
e ,',,'11~ ~

",J:s:"(j "" ..~:..,.

paragraPh&-a}9'\'

201
202

203
204

205

206

207

208

210 Alternative Two

212
213

Unless the

conditions

trial court requires otherwise. the following

shall apply to a compelled medical examination

7



214 under this rule:

216 A(l) Compliance with agreed conditions. The parties

217 and the examinee· shall comply with any conditions for the

218 examination to which they agree in writing.

220 A(2) Obstruction. No person may obstruct the

221 examination. I.f any person suspends the examination,

222 the court may order a resumption· of the. examination

223 under any conditions that the court deems appropriate.

224 The parties may agree to resume an incomplete examination

225 without an order by the court,

2ZI A(3) Record of examination.· Any party, the examinee,

228 or the examining physician or psychologist may record the

229 examination stenographically or by audiotape in· an

230 unobtrusive manner, A person who records an examination

231 by audiotape shall retain the original recording without

232 alteration until final disposition of the action unless

233 the court orders otherwise,

235

236

237

238

239

240

241
242

244
245

246

247

A(4) Transcription of record. Upon request, and upon

payment of the· reasonable charges for transcription and

copying, the stenographic reporter shall make a:
transcription of the examination and furnish a copy of the

transcript, or in the case of an audiotape record, the

person who records the examination shall make and furnish

Ii. CoDY of the original recording, to any party and the

examinee, i
Alternative Two includes the following proposed C---

amendment 10 B(2)(el of Rule 46: Such orders as are listed in

paragraPh,a:~, (bl, and (c) of this subsection, where a party has

failed to comply with an order under Rule 44 A requiring the party

8
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..A8.
249

250

251

253

255
256
257
258

259

261
262

263
264

266
267

268
269

270
271

273
274
275
276
277
278
279

to produce another for examin~tion, unless the party failing to
comply shows inability to produce such person for examination~

where any person has violated an agreed condition or has .. /

obstructed an examination under Rule 44 A(!)'?li'C~ V

Alternative Three

The examinee's counselor other representative may attend

the examination bY agreement of the parties or' on order of·

the court. Unless the' trial court requires otherwise, the

following conditions shall apply to a compelled medical .

examination under this rule:

All) Compliance with agreed conditions. The parties,

the examinee, and their representatives shall comply' with

any conditions for the examination to which they agree in

writing.

A(2) Obstruction. No person may obstruct the

examination. If any person suspends the examination,

the court may order a resumption of the examination

under any conditions that the court deems appropriate.

The parties may agree to resume an incomplete examination

without an order by the court.

A(3) . Record of examination. Any party, the examinee,

or the examining physician or psychologist may· record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an. examination.

by audiotape shall retain' the original recording without

alteration until final disposition of the action unlel5!s

the court orders otherwise.

281 A(4) Transcript.ion. o£.r.cord.

9
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282
283
284

285
286
'287
288

290

291
292

293

294
295

296

297

payment of the reasonable 9harges for transcription and

copying. the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript. or in the case of an audiotape record. the

person who records the examination shall make and furnish

a copy of the original recording. to any party and the

examinee.

Alternative Three includes the following proposed

amendment to B(2)(e) of Rule 46: Such orders as are listed in~
paragraph~.(.21', (b), and (c) of this subsection, where a party has -=:

failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

comply shows inability to produce such person for examination~

where any person bas violated. an agreed condition or. has L
obstructed an examination under Rule. 44 ~ ...u"rr L..rr~ <.=-

301
302

304

305

306
3fJ7
308

310

FAILURE TO MAXE PISCOVERY; SANCTIONS
RULE 46

;oi;: ,Jk,;./:-,e:- k
B Failure to comply with order.

* * *
B (2) Sanctions by court in which action is pending.

* * *
B(2) (e) Such orders as are listed in paragraphs (a), (b),

~
;.

,.:',- .. -- ,.-. -

"-'''''''''',-,.

,

311 and (c) of this subsection, where a party has failed to comply

312 with an order under Rule 44 A requiring the party to produce

313 another for examination, unless the party failing to comply shows

314 inability to produce such person for examination. or where any

315 person has violated an' agreed condition or has obstructed

10



..( ..* * * ~ *
~- u_~ __ ,_ L' In under Rule316

317

-

[C Reports of examinations; claims for damages for injuries.
In a civil action where a claim is made for damages for injuries
to the party or to a person in the custoqy or under the legal
control of a party, upon the request of the party against .whom
the claim is pending, the claimant shall deliver to the requesting
party a copy of all written reports and existing notations of any
eXaminations relating to injuries for which recovery is sought
unless the claimant shows inability to comply.]

C Health care records.

records" means medical records as defined in ORS

192.525(8), health care records of a health care provider

as defined in ORS 192.525(9) and (10), and health care

records of a community health program established under

ORS 430.610 through 430.695.

C (2) Pretrial discoveo oj health care records from a party,

Any party against whom a civil . action is filed for damages

to another party for iniuries or death may obtain copies

Order for examination.

(text unchanged)

AS used in this rule, "health (Lare--..

(text unchanged)

Report of e2tamining physician or psychologist.

PROPOSAL NO.2: PROPOSED AMENDMENTS
TO RULES 44/55

PHYSJ:CAL AND MENTAL EXAMJ:NATJ:ON OF PERSONS;
REPORTS OF EXAMJ:NATJ:ONS; PRETRJ:AL DJ:SCOVERY

OF HEALTH CARE RECORDS
RULE 44

A

B

320

321
322

8
9

10
11

12

13

14

15

16
17
18
19
m
21
22
Z3

25

26

sa
2B

29

eo
31

32

33

34
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COUNCIL ON COURT PROCEDURES
1221 UNIVERSITY OF OREGON

SCHOOL OF LAW
EUGENE, OREGON 97403-1221

Telephone:
FAX #:

(541) 346-3990
(541) 346-1564

September 25, 2000
BY FAX

TO: Ralph Spooner (FAx5!a~;~~7~;n1/
FROM: Gilma Henthorne (541-346-3990)

RE: PROPOSED AMENDMENTS TO RULES 44 A/46 B

Justice Durham asked me to fax this to you and welcomes
any suggestions. We are almost ready to. go to press so
time is of the essence.

Thank you for your time.



112 subsection B (3) of this rule.

113 * * * * *

* * * * *

CLASS ACTIONS
RULE 32

118
119

121

122 N Attorney fees, costs, disbursements, and litigation

123 expenses.

~ N(l} (a) Attorney fees for representing a class are subject to

~ control of the court.

126

127

* * *

N(1} (e) (v) Appropriate criteria in [OR] DR 2-106 of the

~ Oregon Code of Professional Responsibility.

129 * * * * *

135 PROPOSAL NO.1: PROPOSED
136 AMENDMENTS TO RULES 44 A/46 B

138 PHYSICAL AND MENTAL EXAMINATION
139 OF PERSONS; REPORTS OF EXAMINATIONS
140 RULE 44

142 A Order for examination. When the mental or physical

143 condition or the blood relationship of a party, or of an agent,

144 employee, or person in the custody or under the legal control of a

5



145 party (including the spouse of a party in an action to recover for

146 injury to the spouse), is in controversy, the court may order the

147 party to submit to a physical or mental examination by a physician

148 or a mental examination by a psychologist or to produce for

149 examination the person in such party's custody or legal control.

150 The order may be made only on motion for good cause shown and upon

151 notice to the person to be examined and to all parties and shall

152 specify the time, place, manner, conditions, and scope of the

153 examination and the person or persons by whom it is to be made.

154 (One of the following alternatives will be added here and are

155 shown as Alternative One, Alternative TWO, and Alternative Three):

157 Alternative One

159 Unless the trial court requires otherwise. the following

160 conditions shall apply to a compelled medical examination

161 under this rule:

163 A(11 Compliance with agreed conditions. The parties.

164 the examinee. and their representatives shall comply with

165 any conditions for the examination to which they agree in

166 writing.

168 A(21 Representation: reservation of objections:

169 assertion of privileges. The examinee may have counselor

170 another representative present during the examination.

171 All objections to questions asked and the procedures

172 followed durinq the examination are reserved for trial or

173 other disposition by the court. The examinee may assert.

174 either personally or through counsel, a right protected by

175 the law of privileges.

177 A(31 Obstruction. No person may obstruct the

178 examination. :If any person suspends the examination.

179 the court may order a resumption of the examination

6



180 under any conditions that the court deems appropriate.

181 The parties may agree to resume an incomplete examination

182 without an order by the court.

184 A14} Record of examination. Any party. the examinee.

185 or the examining physician or psychologist may record the

186 examination stenographically or by audiotape in an

187 unobtrusive manner. A person who records an examination

188 by audiotape shall retain the original recording without

189 alteration until final disposition of the action unless

190 the court orders otherwise.

192 AIS} Transcription of record. Upon request. and upon

193 payment of the reasonable charges for transcription and

194 copying. the stenographic reporter shall make a

195 transcription of the examination and furnish a copy of the

196 transcript. or in the case of an audiotape record. the

197 person who records the examination shall make and furnish

198 a copy of the original recording. to any party and the

199 examinee.

201 Alternative One includes the following proposed

202 amendment to B12} Ie} of Rule 46: Such orders as are listed in

203 paragraphs (a), (b), and (c) of this subsection, where a party has

204 failed to comply with an order under Rule 44 A requiring the party

205 to produce another for examination, unless the party failing to

206 comply shows inability to produce such person for examination~

207 where any person has violated an agreed condition or has

208 obstructed an examination under Rule 44 A.

210 Alternative Two

212 Unless the trial court requires otherwise. the following

213 conditions shall apply to a compelled medical examination

7



~14 under this rule:

216 All} Compliance with agreed conditions. The parties

217. and the examinee shall comply with any conditions for the

218 examination to which they agree in writing.

220 A12} Obstruction. No person may obstruct the

221 examination. :If any person suspends the examination.

222 the court may order a resumption of the examination

223 under any conditions that the court deems appropriate.

224 The parties may agree to resume an incomplete examination

225 without an order by the court.

227 A(3) Record of examination. Any party. the examinee.

228 or the examining physician or psychologist may record the

229 examination stenographically or by audiotape in an

230 unobtrusive manner. A person who records an examination

231 by audiotape shall retain the original recording without

232 alteration until final disposition of the action unless

233 the court orders otherwise.

235 A(4) Transcription of record. Upon reguest. and upon

236 payment of the reasonable charges for transcription and

237 copying. the stenographic reporter shall make a

238 transcription of the examination and furnish a copy of the

239 transcript. or in the case of an audiotape record. the

240 person who records the examination shall make and furnish

241 a copy of the original recording. to any party and the

242 examinee.

244 Alternative Two includes the following proposed

245 amendment to B12} Ie) of Rule 46: Such orders as are listed in

246 paragraphs (a), (b), and (c) of this subsection, where a party has

247 failed to comply with an order under Rule 44 A requiring the party

8



~ to produce another for examination, unless the party failing to

249 comply shows inability to produce such person for examination~

250 where any person has violated an agreed condition or has

251 obstructed an examination under Rule 44 A.

253 Alternative Three

255 The examinee's counselor other representative may attend

256 the examination by agreement of the parties or on order of

257 the court. unless the trial court requires otherwise. the

258 following conditions shall apply to a compelled medical

259 examination under this rule:

·261 All) Compliance with agreed conditions. The parties.

262 the examinee. and their representatives shall comply with

263 any conditions for the examination to which they agree in

264 writing.

266 A(2) Obstruction. No person may obstruct the

267 examination. If any person suspends the examination.

268 the court may order a resumption of the examination

269 under any conditions that the court deems appropriate.

270 The parties may agree to resume an incomplete examination

271 without an order by the court.

273 A(3) Record of examination. Any party. the examinee,

274 or the examining physician or psychologist may record the

275 examination stenographically or by audiotape in an

276 unobtrusive manner. A person who records an examination

277 by audiotape shall retain the original recording without

278 alteration until final disposition of the action unless

279 the court orders otherwise.

281 A(4) Transcription of record.

9

Upon request. and upon



...d2 payment of the reasonable charges for transcription and

283 copying. the stenographic reporter shall make a

284 transcription of the examination and furnish a copy of the

285 transcript. or in the case of an audiotape record. the

286 person who records the examination shall make and furnish

237 a copy of the original recording. to any party and the

288 examinee.

200 Alternative Three includes the following proposed

291 amendment to B(2) (e) of Rule 46: Such orders as are listed in

292 paragraphs (a), (b), and (c) of this subsection, where a party has

293 failed to comply with an order under Rule 44 A requiring the party

294 to produce another for examination, unless the party failing to

2% comply shows inability to produce such person for examination~

296 where any person has violated an agreed condition or has

297 obstructed an examination under Rule 44 A.

301
302

FAILURE TO MAKE DISCOVERY; SANCTIONS
RULE 46

* * *

* * *

B(2) (e) Such orders as are listed in paragraphs (a), (b),

B (2) Sanctions by court in which action is pending.

Failure to comply with order.B304

305

306
307
308

310

311 and (c) of this subsection, where a party has failed to comply

312 with an order under Rule 44 A requiring the party to produce

313 another for examination, unless the party failing to comply shows

314 inability to produce such person for examination. or where any

315 person has violated an agreed condition or has obstructed

10



316 an examination under Rule 44 A.

317 * * *

320

321
322

8
9

10
11

12

13

14

A

B

PROPOSAL NO.2: PROPOSED AMENDMENTS
TO RULES 44/55

PHYSICAL AND MENTAL EXAMINATION OF PERSONS;
REPORTS OF EXAMINATIONS; PRETRIAL DISCOVERY

OF HEALTH CARE RECORDS
RULE 44

Order for examination.

(text unchanged)

Report of examining physician or psychologist.

15 (text unchanged)

16 [C Reports of examinations; claims for damages for injuries.
17 In a civil action where a claim is made for damages for injuries
18 to the party or to a person in the custody or under the legal
19 control of a party, upon the request of the party against whom
20 the claim is pending, the claimant shall deliver to the requesting
21 party a copy of all written reports and existing notations of any
22 examinations relating to injuries for which recovery is sought
23 unless the claimant shows inability to comply.]

records" means medical records as defined in ORS

192.525(8), health care records of a health care provider

as defined in ORS 192.525(9) and (10), and health care

records of a community health program established under

ORS 430.610 through 430.695.
v.:..\

C (2) Pretrial discovery oJ health care records from 'a party.

Any party against whom a civil action is filed for damages

to another partY' for injuries or death may obtain copies

CHealth care records.25

26

27

28

29

30
31

32

33

34

~
As used in this rul.!L. "health care

11



BY FEDERAL EXPRESS

COUNCIL ON COURT PROCEDURES
1221 UNIVERSITY OF OREGON

SCHOOL OF LAW
EUGENE, OREGON 97403-1221

Telephone:
FAX #:

(541) 346-3990
(541) 346-1564

September 21, 2000

TO : Mic Alexander
Bill Gaylord

FROM: Gilma Henthorne (telephone: 541-346-3990)

RE: RULES 44/55; PROPOSAL NO. 1 AND PROPOSAL NO. 2

Attached are new Proposal No. 1 and Proposal No.2. Mic,
after we spoke today around 10: 30, I made the changes you
suggested, which were different from the previous
corrections which you gave to Bill and Maury. I am giving
Maury copies, also. You said you would confirm all of
your changes by letter.

Please look at all of this carefully and fax to me pages
showing corrections, etc. If you think everything is all
right, could you indicate with an okay.

Thanks to all of you for taking the time to deal with this
in a rush.

cc: Maury Holland (with encs.)



REVISED 9-21-00
11:00 a.m.

JK PROPOSAL NO.1: PROPOSED
AMENDMENTS TO SECT:ION 44 A

PHYS:ICAL AND MENTAL EXAM:INAT:ION
OF PERSONS; REPORTS OF EXAM:INAT:IONS;

RULE 44

A Order for examination. When the mental or physical

condition or the blood relationship of a party, or of an agent,

employee, or person in the custody or under the legal control of a

party (including the spouse of a party in an action to recover for

injury to the spouse), is in controversy, the court may order the
party to submit to a physical or mental examination by a physician
or a mental examination by a psychologist or to produce for

examination the person in such party's custody or legal control.
The order may be made only on motion for good cause shown and upon

notice to the person to be examined and to all parties and shall

specify the time, place, manner, conditions, and scope of the
examination and the person or persons by whom it is to be made.

(One of. the following alternatives will be added here and are

shown as Alternative One, Alternative Two, and Alternative Three) :

Alternative One

Unless the trial court requires otherwise. the following

conditions shall apply to a compelled medical examination

under this rule:

All) Compliance witn agreed conditions. The parties.

the examinee. and their representatives shall comply· with

any cond:Itions for the examination. to which they agree in

writing.

Aill
assertion

Representation;

of privileges.

res~_rvation of obiections;

The examinee may have counsel

1

or



another representative present during the examination.

All objections to questions asked and the procedures

followed during the examination are reserved for trial or

other disposition by the court. The examinee may assert.

either personally or through counsel. a right protected by

the law of privileges.

A(3) Obstruction. No person may obstruct the

examination. J:f any person suspends the examination.

the court may order a. resumption of the examination

under any conditions that the court deems appropriate.

The parties may aqree to resume an incomplete examination

without an order by the court.

A(41 Record of examination. Any. party. the examinee.

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by aUdiotape shall retain the original recording without

alteration until final. disposition of the action unless

the court orders otherwise.

AIS) Transcription of record. Upon request. and upon

pavment of the reasonable charges for transcription and

copying, the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript. or in the case of an audiotape record. the

person who records the examination shall make and· furnish

a copy of the original recording. to any party and the

examinee.

Alternative One includes the following proposed

amendment to B(2)(e) of Rule 46: Such orders as are listed in

paragraphs (2), (b), and (c) of this subsection, where a party has

2



failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

comply shows inability to produce such person for examination, or

where any person has violated an agreed condition or has

obstructed an examination under Rule 44 A.

Alternative Two

Unless the

conditions

trial court requires otherwise, the following

shal-l apply to a compelled medical examina.tion

under this rule:

A(l) Compliance with agreed conditions. The parties

and the examinee shall comply with any conditions for· the

examination to which they agree in writing.

A(2) Obstruction. No person may obstruct the

examination. If any person suspends the examination,

the court may order a resumption of the examination

under any conditions that the court deems appropriate.

The parties may agree to resume an incomplete examination

without an order by the court,

A(3) Record of examination. Any party, the examinee,

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by audiotape shall retain the original recording without

alteration until final disposition of the action unless

the court orders otherwise.

A(4) Transcription of record. Upon request, and upon

pavment of the reasonable charges for transcription and

copying, the stenographic reporter shall make _a

3



transcription of the examination and furnish a copy of the

transcript. or in the case of ;an audiotape record. the

person who records the examination shall make and furnish

a copy of the original recording. to any party and the

examinee.

-Alternative Two includes the following proposed

amendment to B(2)(e) of Rule 46: Such o~ders as are listed in

paragraphs (2), (b), and (c) of this subsection, where a party has

failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

comply shows inability to produce such person for examination~

where any person has violated an agreed condition or has

obstructed an examination under Rule 44 A.

Alternative Three

The examinee's counselor other representative may attend

the examination by agreement of the parties or· on order of

the court. Unless the trial court requires otnerwise. the

following condit'ions shall apply to a compelled medical

examination under this rule:

A(l) Compliance with agreed conditions. The' parties.

the examinee. and their representatives shall comply with

any conditions for the examination to· which they agree in

writing.

A(2) Obstruction. No person may obstruct the

examination. If any person suspends the examination.

the court may order a resumption of the examination

under any conditions that the court deems appropriate.

The parties may agree to resume an incomplete examination

4



without an order by the court.

Ae3l Record of examination. Any party, the examinee,

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by audiotape shall retain the original recording without

alteration until final disposition of the action unless

the court orders otherwise.

Ae4l Transcription of record. Upon request, and upon

payment of the reasonable charges for transcription and

copying, the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript, or in the case of an audiotape record, the

person who records the examination shall make and furnish

a copy of the original recording, toanv party and the

examinee.

Alternative Three includes the following proposed

amendment to Be2l eel of Rule 46: Such orders as are listed in

. paragraphs (2), (b), and (c) of this subsection, where a party has

failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

comply shows inability to produce such person for examination~

where any person has violated an agreed condition or has

obstructed an examination under Rule 44 A.
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PROPOSAL NO.2:
TO RULES 44/55

PROPOSED AMENDMENTS

8
9

10
11

12

13

14

A

B

PHYS:ICAL AND MENTAL EXAM:INAT:ION OF PERSONS;
REPORTS OF EXAM:INAT:IONS; PRETR:IAL D:ISCOVERY

OF HEALTH CARE RECORDS
RULE 44

Order for examination.

(text unchanged)

Report of examining physician or psychologist.

15 (text unchanged)

16 [C Reports of examinations; claims for damages for
17 injuries. ]

19 (delete title and text)

C Health care records.21

22
-----v As used in thillL rule.L "health care

23 records" means medical· records as defined in ORS

24 192.525(8), health care records of a health care provider

25 as defined in ORS 192.525(9) and (10). and health care

2B records of a community health program established under

27 ORS 430.610 through 430.695.

28 C (2) Pretrial discoveQ? oj health care records from· a party.

29 Any party against whom a civil action is filed for damages

00 to .another party for injuries or death may obtain copies

31 of all health care records relating to the damages for

32 which recovery is sought within the scope of discovery

33 under section B of Rule 36 by either

35 C(2) (a) serving a reguest for production for such

36 records on the damaged party or its legal custodian or

37 guardian pursuant to Rule 43: or

1



39 CC2} Cb} obtaining the voluntary written consent

40 to release of . the records to such party from the damaged

41 party or its legal custodian or guardian before seeking

42 them from the health care provider.

4.4 C C3 } Pretrial discoveQJ of health care records directl,y Jrom
0-" ~ . ... _.

45 health . care provider or facilit,r. Health care records within

46 the scope of discovery under section B of Rule 36 may be

47 obtained by a party against whom a civil action. is filed

48 for damages' to another party for fnjuries or death only by

49 the procedure described in paragraph C2} Cb} above. or by

50 the procedures described in section H of Rule 55. Pretrial

51 subpoena or heal th care records rrom heal th care provider

52 or racili ty.

(delete title and text)

(text unchanged)

[E Access. to hospital records.]

54

56

58

00

D Report; effect of failure to comply.

63
64

66

SUBPOENA
RULE 55

(A through E unchanged)

68 F Subpoena for taking depositions or requiring

00 production of books, papers, documents, or tangible

70 things; place of production and examination.

72

74

F (1) (unchanged)

F(2} (unchanged)

76 F (3) Productio'n without examination or depositio~. A

77 party who issues a subpoena may command the person to whom it Ls

2



78 issued[,other than a hospital,] to produce books, papers,

79 documents, or tang~ble things other than hospital records by

80 mail or otherwise, at a time and place specified in the subpoena,

81 without commanding inspection of the originals or a deposition.

82 In such instances, the person to whom the subpoena is directed

83 complies if the person produces copies of the specified items in

84 the specified manner and certifies that the copies are true copies

85 of all the items responsive to the subpoena or, if all items are
86 not included, why they are not included ..

88 G Disobedience of subpoena; refusal to be sworn or

89 answer as a witness.

91 (unchanged)

93 [H Hospi tal records.

95 H(l) Hospital. As used in this rule, unless the context
96 requires otherwise, "hospital" means a health care facility
97 defined in ORS 442.015 (14) (a) through (d) and licensed under ORS
93 441.015 through 441.097 and communi ty heal th programs established
99 under ORS 430.610 through 430.695.

101 H(2) Mode of compliance. Hospital records may be obtained by
102 subpoenCi only as provided in this section. However, if disclosure
103 of any requested records is restricted or otherwise limited by
104 state or federal law, then the protected records shall not be
105 disclosed in response to the subpoena unless the requirements oti.
106 the pertinent law have been complied with and such compliance is
107 evidenced through an appropriate court order or through execution
108 of an appropriate consent. Absent such consent or court order,
109 production of the requested records not so protected shall be
110 considered production of the records responsive to the subpoena.
111 If an appropriate consent or court order does accompany the
112 subpoena, then production of all records requested shall be
113 considered production of the records responsive to the subpoena.

115 H(2) (a) Except as provided in subsection (4) of this section,
116 when a subpoena is served upon a custodian of hospi tal records in
117 an action in which the hospital is not a party, and the subpoena
118 requires the production of all or part of the records of the
119 hospital relating to the care or treatment of a patient at the
120 hospital, it is sufficient compliance therewith if a custodian
121 delivers by mail or otherwise a true and correct copy of all the
~ records responsive to the subpoena within five days after receipt
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-'3 thereof. Delivery shall be accompanied by the affidavit described
-..A in subsection (3) of this section. The copy may be photographic or
~ microphotographic reproduction.

127 H(2) (b) The copy of the records shall be separately enclosed
128 in a sealed envelope or wrapper on which the ti tIe and number of
129 the action, name of the witness, and date of the subpoena are
130 clearly inscribed. The sealed envelope or wrapper shall be
131 enclosed in an outer envelope or wrapper and eee.Led . The outer
132 envelope or wrapper shall be addressed as follows: (i) if the
133 subpoena directs attendance in court, to the clerk of the court,
134 or to the judge thereof if there is no clerk; (ii) if the subpoena
135 directs attendance at a deposition or other hearing, to the
136, officer administering the oath for the deposition, at the place
137 designated in the subpoena for the taking of the deposition or at
138 the officer's place of business; (iii) in other cases involving a
139 hearing, to the officer or body conducting the hearing at the
140 official place of business; (iv) if no hearing is scheduled, to
141 the attorney or party issuing the subpoena. If the subpoena
142 directs delivery of the records in accordance with subparagraph
143 H(2) (b) (iv) , then a copy of the subpoena shall be served on the
144 person whose records are sought and on all other parties to the
145 litigation,not less than 14 days prior. to service of the subpoena
146 on the hospital.

'48 H(2) (c) After filing and after giving reasonable notice in
_49 writing to all parties who have appeared of the time and place of
150 inspection, the copy of the records may be inspected by any party
151 or the attorney of record of a party in the presence of the
152 custodian of the court fi.1.es, .but otherwise shall rema'in sealed
153 and shall be opened only at the time of trial, deposition, or
154 other hearing, at the direction of the judge, officer, or body
155 conducting the proceeding. The records shall be opened in the
156 presence of all parties who have appeared in person or by counsel
157 at the trial, deposition, or hearing. Records which are not
158 introduced in evidence or required as part of the record shall be
159 returned to the custodian of hospital records who submitted them.
160 H(2) (d) For purposes of this section, the subpoena duces tecum to
161 the custodian of the records may be served by first class mail.
162 Service of subpoena by mail under this section shall not be
163 subject to the requirements of section D(3) of this rule.

165 H(3) Affidavit of custodian of records.
166
167 H(3) (a) The records described in subsection (2) of this
168 section shall be accompanied by the affidavit of a custodian of
169 the hospital records, stating in substance each of the following:
170 (i) that the affiant is a duly authorized custodian of the records
171 and has authority to certify records; (ii) that the copy is a true
172 copy of all the records responsive to the subpoena; (iii) that the
173 records were prepared by the personnel of the hospital, staff,
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174 physicians, or persons acting under the control of either, in the
175 ordinary course of hospital business, at or near the time of the
176 act, condition, or event described or. referred to therein.

178 H(3) (b) If the hospital has none of the records described in
179 the subpoena, or only part thereof, the affiant shall so state in
180 the affidavit, and shall send only those records of which the
181 affiant hCl;s custody.

183 H(3) (c) When more than one person has knowledge of thE! facts
184 required to be stated in the affidavit, more than one affidavit
185 may be made.

187 H(4) Personal attendance of custodian of records may be
188 required.

190 H(4) (a) The personal attendance of a custodian of hospital
191 records and the production of original hospi tal records is
192 required if the subpoena duces tecum contains the following
193 statement:

198

100 The personal attendance of a custodian of hospital records and the
201 production of original records is required by this subpoena. The
202 procedure authorized pursuant to Oregon Rule of Civil Procedure 55
203 H(2) .shall not be deemed sufficient compliance with this subpoena.
204

206 H(4) (b) If more than one subpoena duces tecum is served on a
'2fJ7 custodian of hospital records and personal attendance is required
208 ·under each pursuant to paragraph (a) of this subs",ction, the
209 custodian shall be deemed to be the witness. of the party serving
210 the first such subpoena.

212 H(5) Tender and payment of fees. Nothing in this section
213 requires the tender or payment of more than one witness and
214 mileage fee or other charge unless there has been agreement to the
215 contrary.

217 I Medical records.
218
219 I(]) Service on patient or health care recipient required.
220 Except as provided in subsection (3) of this section, a subpoena
221 duces tecum for medical records served on a custodian or other
222 keeper of medical records is not valid unless proof of service of
223 a copy of the subpoena on the patient or health care recipient, or
224 upon the attorney for the patient or health care recipient, made
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~ in the same manner as proof of service of a summons, is attached
~ to the subpoena served on the custodian or other keeper of medical
227 records.

229 I(2) Manner of service. If a patient or health care recipient
230 is represented by an attorney, a true copy of a subpoena duces
231 tecum for medical records of a patient or health care recipient
232 must be served on the attorney for the patient or health care
233 recipient not less than 14 days before the subpoena is served on a
234 custodian or other keeper of medical records. Upon a showing of
235 good cause, the court may shorten or lengthen the 14-day period.
236 Service on the attorney for a patient or health care recipient
237 under this section may be made in the manner provided by Rule 9 B.
238 If the patient or health care recipient is not represented by an
239 attorney, service of a true copy of the subpoena must be made on
2ro the patient or health care recipient not less than 14 days before
241 the subpoena is served on the custodian or other keeper of medical
242 records. Upon a showing of good cause, the court may. shorten or
243 lengthen the :l.4-day period. Service on a patient or health care
244 recipient under tztxi.e section must be made in the manner specified
245 by Rule 7 D(3) (a) for service on individuals.

247 I(3) Affidavit of attorney. If a true copy of a subpoena
248 duces tecum for medical records of a patient or health care
249 recipient cannot be served on the patient or health care recipient
'>150 in the manner required by subsection (2) of this section, and the
~1 patient or health care recipient is not represented by counsel, a
252 subpoena duces tecum for medical records served on a custodian or
253 other keeper of medical records is valid if the attorney for the
254 person serving the subpoena attacheS to the subpoena the affidavit
255 of the attorney attesting to the following: (a) That. reasonab.le
256 efforts were made to serve the copy of the subpoena on the patient
257 or health care recipient, but that the patient or health care
258 recipient could not be served; (b) That the party subpoenaing the
259 records is unaware of any attorney who is representing .the patient
260 or health care recipient; and (c) That to the best knowledge of
261 the party subpoenaing the records, the patient or health care
262 recipient does not know that the records are being subpoenaed.

264 I(4) Application. The requirements of this section apply only
265 to subpoenas duces. tecum for patient care and health care records
266 kept by a licensed, registered or certified health practitioner as
267 described in DRS 18.550, a heal th care service contractor as
268 defined in DRS 750. 005, a home heal th agency licensed under DRS
269 chapter 443 or a hospice program licensed, certified or accredited
270 under ORS chapter 443.]

274 H Pretrial subpoena of .health care r~cor.ds from
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275 health care provider or facility.

?l7 Hill .. For purposes of this section health

?l8 care records are defined in subsection C(l) of Rule 44.

it is provided with a voluntary written consent to release

of the health care records pursuant to paragraph (c) (2) (b)

of Rule 44. any party against whom a civil action is filed

for damages to anoth~r party for injuries or death may

obtain copies of health care records relating to· the

injury for which recovery is sought within the scope of

discovery under section B of Rule 36 directly from a

health care provider or facility only by serving upon the

party whose health care records i or whose decedent's

health care records. are sought:

280

281

282

283
284

285

286
287

288

289

290

H ( 2) Service of subpoena and authorization. Except when

Z92

293
294

295

H(2) (a)

the health care

fees calculated

business of the

a SUBPOENA for such records directed to

provider. accompanied by statutory witness

as for. a deposit'ion at the' place of

custodian ofJ:;he records. and

2fiJ7 H(2) (b) simultaneously. an AU'1'HORIZA'1'ION '1'0

298 DISCLOSE HEAL'1'H CARE RECORDS in the form provided by ORS

299 192.525 (3). on which the following information has been

300 designated with reasonable particularity: the name of the

301 health care provider or providers or facility or

302 facilities from which records are sought. the categories

303 or types of records sought. and· the time period.

304 treatment. or claim for which records are sought. If the

305 name of a health care provider or facility is unknown to

306 'the party seeking records. they may designate "all" health

307 care providers or facilities. or "all" of them within a
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308 described category. The AUTHORIZATION shall designate the

_J9 attorney for the party whose records are sought. or that

310 party if unrepresented. as the persons to whom the records

311 are released.

objections. within 14 days after receipt of service of such>

a SUBPOENA and AUTHORIZATION TO DISCLOSE HEALTH CARE

RECORDS. a party whose records are sought shall obtain the

signature of a person able to consent to the release of

the. requested records or· authorized by law to obtain the

records. as used in ORS 192.525(2). and a date of

signature. on the AUTHORIZATION and. either

313

314

315
316
317
318

319
320

Hill Return oj service oj sUbpoena and authorization;

323

324

25
326

H(3) (a) return it to the reguesting party for its

use in obtaining records directly from the health

care provider or providers or facility or

facilities.

328 or

a30

331

332

333

334

H (3) (bl serve the SUBPOENA and AUTHORIZATION by

mail on the health. care provider or providers or

facility or facilities indicated. along with the

STATEMENT OF INSTRUCTIONS provided in section 6

below: and

and AUTHORIZATION for health care records directly from a

health care provider or facility hereunder. the party

whose records are sought shall prepare and serve on the

hospital or health care provider. with the AUTHORIZATION

~
State1J:1JIJ:1t of instructions. Alona with a SUBPOENAHill336

337

338

339

340

8



341 the following STATEMENT OF INSTRUCTIONS:

the records. Copies of the designated./iecord's )-are sought

H(4) (a) Enclosed with this STATEMENT OF

INSTRUCTIONS is a statutory SUBPOENA and AUTHORIZATION TO

DISCLOSE MEDICAL RECORDS pursuant to ORS 192.525 (3) which

has been signed by a person able to consent to the release

of the requested recordS l;tr authorized bv~ to obtain

343

344
345
346
347

348
349 by each of the following parties: ~"'~

351

352

354
355

356

H(4) (a) (i) (name and address of person whose

records are sought. or his or her attorney)

H(4) (a) (iil (name and address of each other

party or his or her attorney who seeks access to

the records)

358 H(4) (b) In order to comply with this

359 AUTHORIZATION and these instructions, please make

360 copies of the designated records, place each copy, in a

361 separately sealed package bearing the address and postage

362 to each of the names identified above, and place all of

363 them together in one package or shipment, and mail that

364 package within five (5) days of this date to the person

365 whose record's are sought or his or her representative,

366 whose name and address are listed first above. Only

367 (name • of person or his or her attorney whose

368 records are sought) is authorized to receive the copies of

369 these records directly from you.

371 H (4) (c) The STATEMENT OF INSTRUCTIONS shall be

372 signed by the party whose records are sought, or his or

373 her attorney, and a copy served with a certificate of

374 service pursuant to section C of Rule 9 on each party or

9



l'l75 his or her attorney. seeking discovery of the health care

..;76 records.

obtained by subpoena pretrial only as provided in this

section. However. if disclosure of any requested records

~.s._.Et:.liltricted or. otherwi,s.e 1.iInited by state or federal

law. then the protected records shall not be disclosed in

response to the subpoena unless the requirements of the

pertinent law have been complied with and such compliance

is evidenced through an appropriate court order or through

execution of an appropriate consent. Absent such consent

or court order. production of the requested records not so

protected shall be considered production of the records

responsive to the subpoena. If an appropriate consent _or

court order does accompany the subpoena. then production

of all records requested shall be considered production of

the records responsive. to the subpoena.

378

379
380

381

382

383

384

385

386
387

388

389
390

391
12

Hill Mode of compliance. Health care records may be

394

395

396

397

398

399

400

401
402

403

404

405
406

407

408

H(S) (a) Except as provided in subsection (9) of

this section. when a subpoena is served upon a - custodian

of health care records in an action in which the health

care _provider is not a party. and the subpoena requires

the production of all or part of the records of the health

care provider relatinq to the care or treatment of a

patient of the health care provider. it is sufficient

compliance therewith if a custodian· delivers by mail or

otherwise the number of true and correct - copies of all the

records responsive to the subpoena indicated in the

subpoena or statement of instructions. within five days

after receipt thereof . Delivery shall be accompanied by

the affidavit described in subsection 8 of this section.

The copies may be photographic or microphotographic

reproduction.
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.10 R ( 6) Affidavit of custodian of records.

412 R(6) (a) Each copy of the records described in

413 this section shall be accompanied by the affidavit of the

414 custodian of the health care provider, stating in

!l}5. __substance each of the· following: (i) that the affiant is

416 a duly authorized custodian of the records and hias

417 . authority to certify records: (ii) that the copies are

418 true copies of all the records responsive to the subpoena:

419 (iii) that the records were prepared by the personnel of

420 the health care provider, in the ordinary course of it·s

421 business. at or near the time of the act, condition, or

422 event described or referred to therein.

424 R(6Hb) J:f the health care provider has none of

425 the recOrds described in the subpoena, or only part

'26 thereof, the affiant shall so state in the affidavit, and

4Z7 shall send only those records of which the affiant has

428 custody.

430 H ( 6 ) (c) When more than one person has knowledge

<iS10f the facts required to be stated in the affidavit, more

432 than one affidavit may be made.

434 R (7) Personal attendance ofcustodian of records may be required.

436 H (7) (a) The personal attendance of a custodian

437 of health care records and the production of· original

438 health care provider records· are required if the subpoena

439 duces tecum contains the following statement:

441

11



The personal attendance of a custodian of health care

records and the production of original records are

required by this subpoena. The procedure authorized

pursuant to Oregon Rule of Civil Procedure 55 8(7) and

8 (8) shall not be deemed sufficient compliance with this

subpoena.

----- ------------------------
8(7) (b) If more than one subpoena duces tecum is

served on a custodian of· health care records and personal

attendance is required under each pursuant to paragraph

(a) of this subsection. the custodian shall be deemed to

be the witness of the party serving the first such

subpoena.

443

444
445

446
447

448

449 - ----
450
451

452

453

454
455

457 8 (8) Tender and payment of fees. Nothing in this

458 section requires the tender or payment of more than one

.59 witness and mileage fee or other charge unless there has

400 been agreement to the contrary.

462 8 (9) Obligation o/partY or attorney o/party whose health care

463 records are received from health care provider pursuant to subpoena.

464 Upon receipt of the sealed copies of the health care

465 records addressed to each of the parties seeking access to

466 them. the party whose records are sought. or his or her

467 attorney. shall open only the copy addressed to that party

468 or attorney. and shall have 14 days in which to review

469 them. Not later than 14 days after receipt of. the records

470 from the health care provider or facility. the party whose

471 records are sought shall either serve the unopened coW of

472 the records on the party seeking them. or shall serve each

473 such party with objections to their production pursuant to

474 Rule 43 B.
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objects to the provision of health care records otherwise

discoverable by subpoena pursuant to this section, the

party shall make the objection expressly and shall

describe the nature of the records objected to in a manner

.that, wi,.thout revealing information which is privileged or

protected, will enable other parties to assess the

applicability of the privilege or protection.

476

477
478
479
480

481
482
483

H(9) (a) Privilege or obJection log. When a party

of an objection to all or part of a" SUBPOENA and

AUTHORIZATION pursuant to paragraph (2) (b) above, or

objection to any part of the health care records sent by a

provider in response thereto, the party issuing the

SUBPOENA and AUTHORIZATION may seek an order compelling

discovery pursuant to Rule 46.

485

486

487
488

489

490

"-91

H(9) (b) Order u compelling discovery. Upon receipt

to compel production of any health care records· which have

been received by the party whose records are sought

pursuant to this section, that party shall deliver the

sealed copies of those records to the court for in camera

review within the time permitted for filing its response

to the motion to compel.

493

494

495

496

497

498

499

H(9)(c) In camera review. In the event of a mo~ion

501

502

503
504

505
506
507

H(lO) Limited waiver oj privilege. Nothing contained in

this section, or in the use of the AUTHORIZATION TO

DISCLOSE MEDICAL RECORDS, shall constitute a waiver of any

common law or statutory privilege against disclosure of

any health care records, or any other confidential

communication between any party and a health care provider

or facility, beyond the contents of the records for which

13



<::()8 disclosure is specifically authorized, and to the parties

..,J9 to whom disclosure is specifically authorized under this

510 section,

512

513
514
515
516
517

523

524

526

5Z1
528

529

530

531
532

533

535

536

537

538

539

540

H(ll) Retun1 or destruction of records. Any health care•
records obtained pursuant to this section shall only be

used for purposes· of -the pending litigation, After the
. ._- -.. .....__._, " ._.. - - <._,-- -_.

litigation is resolved. the health care records shall be

either returned to the party whose records they are or

destroyed.

I Subpoena of health care records for trial:

attendance of custodian with original records at -trial.

I(l) Subpoena to trial. Notwithstanding section H of this

rule, a subpoena of health care records to trial may' be

served directly on the health care facility or its health

care records custodian by the party seeking the health

care records without an AUTHORIZATION TO DISCLOSE HEALTH

CARE RECORDS described in paragraph H(2) (b) of this rule

or a STATEMENT OF INSTRUCTIONS described in paragraph

H(2) (b) of this rule.

I (1) (a) Except as indicated in subsection (2) of

this section. it is sufficient compliance with such a

subpoena if a custodian delivers by mail or otherwise a

true and correct copy of all the records responsive to the

subpoena within five days after receipt thereof. sealed' in

an envelope addressed to the clerk' of the' court where the

14



542
543

544
545

546

547

548

549

550

551

action is pending, accompanied by an affidavit described

in subsection HI 8) of this rule. The copy· may b$

photographic or micro photographic. The copy of the

records shall be separately enclosed in a sealed envelope

or wrapper on which the title and number. of the action,

name of the health care provider or facility, and date of

the subpoena are clearly inscribed. The sealed envelope

or wrapper shall be enclosed in an outer envelope or

wrapper and sealed. The outer enyelope shall be addressed

to the clerk of the court or to the iudge if there is no

clerk.

553

554

555
556
h57

B

559

560

:t (1) Ib) The package containing records produced

in response to a subpoena to trial shall remain sealed and

shall be opened only at the time of trial at the direction

of the iudge or with agreement of the parties. The

records shall be opened in the presence of all parties who

have appeared. Records which are not introduced in

evidence or required as part of the record shall be

returned to the custodian who submitted them.

The personal•

required if a subpoena duces tecum contains.

s~atement:

aCUJ;todian of health care records and. the

original health care records at a trial .Qr

Personal attendance of records custodian.:till

the following

attendance of

deposition is

production of

562

563

564
565

566

568

569

570
571

572
573

The personal attendance of a custodian of health

care records and the production of the original

records are required by this subpoena. The

procedures authorized by section C of Rule 44 or

section H of this rule shall not be deemed

sufficient compliance with this subpoena.
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Alternative 1

unless tho t.~ial (lOlJ,rl:. req,uiroll otherwise, t:he following
(lond!t!OIlS lIIhall apply to \I, oompelled. moBieal examination
u!i4&r this rule!

.l\,(11 CQlII;.l1a.ac:e with agreed C!ona.it.iOl1s. '1'he parties,
the .~nee, a~a t1'lQ;!.r repltOllel:ltativo.. shall oomply with
lIUI.YO 0 ems l!o:r the exuinatio;tl to whigh they Ilg'zoeli ~n

writi IT

A (2) B.;resentae1o.l:l; rese.rvgt1on o£ objeettO:tlB;
4ss.reiool! o£ ;z;'vi.leges, 'l'he OX_il:llil8 may na?e (lo\l,n••1 or
suot,lier repre.e;atative p:o.ent during the examination.
Jl.ll ob;e<:tlons to quastioXllil ailked. and. the proCledur,;ul
fOllO_~:I;;l.tl9' the examil1ae:!.ClJl, are reserved fa>: trial oz-
ot:her Xl .it:~Qn by 'the C:OU:I:'t. '1'hO examinee JULy i!t.lIsert:..
eit.he onal1y, Oll" ehrough Clounsel, a l:'ight: prQl:aClt:eCl by
I:he:l. of pr;j,."il.ges. '. . .

A(:3) Obsl:z\lce i 01'1. No per50n maY' obstruct the
eXUlin.atiol:!.. Xf any pClzolllon euspena# t.he eXil.lIli:aat:l.otl,
t:he ooy:rt: may order· I!!o rlllsumption of the exaJllina.t.iors
\lnder any ClQndil:d.one that the COI1:1:1; 4..em5 &Ppropriate.
'1'he pll.:-tiee JIlllY !t.gr.e too reSUme an incomplete Glx_inat:;!.on
without: &n orCle:r: by t.he gCl1.u:t.

A(4) . R.c4J.;-d o:e exuinllt.1o:a. Any pa:ltt':y, the EI:ll:aminee.
or 1:11.. exam:l.ni~g physiCl:l.an or pSYllholollist may :l:'Cilcorlo'l the
exa:mitiat:ion lItencgraph:l.callyo or Q;1' audiot:ape 111 .an
unObtrusive !lI.lI.nuel:. A person who ll'eClord. an eX&lIIinllt.!on

·by audiot.ape IIh&11 rotllJon t;he orlgi:nal rscordi'Zllr without
a:U:.9ration until f:!.Z\al ·~:U.S1polJitioll. of the aotion Un1/llallil
the co..rt orders othepise.

A(!) !l'&IiZ1Il1C1z1ptJ.olS oE zeC:Grd. 'Opon re,quest, and upon
payment of the reasonable Clha:g,u; foll' trllnsgd,ptiou and
oopying, t:h.· st.iulogrll.pl:d,e repOll't9l\' Iiba11 make a
transC:;:J:;!.pt:ion 0: tl:!.e .~aml~ation and furnish a Clopy of the
tranSClript:, 0,," in the Close of all. audiotape record, th.
person who reoord,. the exl!lm:l.nl!ltion "hall make o.ng, furnish
a oqpy of the originaJ. %'lIIcordinl:, to lal:ly party lionel the

·exlilominee. .
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AURa.the a
~leltlll e:l:l.. tr:l.al C:OUrt rlllqll!rell Ol:h.~.!..fiI, t:l:l.e follelwiJ:lg
C::O:li<:U,1;!cns ehal1 apply to a QOll1pelled med1c:a.:L e:ICam!l:lat.:i.oZl
undo:!:' this =le!

.11.(1) ~l (1(1 ,.,.!t.ll agzoe.d cond11:1o:t:lI. '.I'he part!Gl.
/Ulcl t.he ex .., . shlil.:U.. cOlIlPly
wit.h any e ~ O!:l1lJ t.he 8xlllllinat.i0I1 &0 whioh they agll'OG
111 . wddnlO \

A(2) obgtruotiol1. No persoll. may ol::>st=ct the
exam1tLl1..tiol:l. IC any perlllOl:l I'lUllpen~li the e~:i.zllst.l.O!l.,
the elOlu't may order II :r:asUlIIoPtioll. of the G~allli!l.at.ioZl
under any c:ond.ltions t1l.at ell. <::lourt deem III approp=illte ..
'1'h. pe.:r:ti88 may agree to relil\Ulle an !Zlcolllplete exam1natiClZ'io
wit:llOI,U; at! order by the OClurt •

.1'.(3) Recore!! 01 e".",t.llI!lC.f.oJll. Any pa;rty, the eXallIil;l.ee,
or the examinl'Q!1 physic1..", 1:1: ~lill/'e~o:Lcli1ist lfJ.Ay a:eoorc'1 the
8:IClIJllinat:!.on ateuOl1raphica,lly or hlf audiCll:.lll)jllil ill. !'Ul
unohtrusive mazmez,o. A peZ:SCl21 whQ reco.dlll an examination
by audiotape shall rel:a.1lO:l the original :eClol:dlll.g without
alteration until U.nal cU,lIpoll!tion of the action uZ'ioless
t.he QO\ll:t: ord.. :!'s othlllnrisQ.

A(4) ~ranllcri.;pti.oZ1 ot :t:ecord. upon request, and upon
pa:flll"nl.t. of the reasonable ohllrglillll for trlulsc:::i.pt:l.on and
c:opy.:l.ng, l!lhe lJtelll.ogz;aphie ;r:QPo::tO:l: 1111.1111 make a
ta:·anser:ipt:.ion of the ell:llmina.t;\.on Il!'J.d fu:nlisb a copy 0: the
ta:ansoript. or il:l t.he ellillil of al:l au4!ot.ilpe :Geord. t.he
per:son who :rec:ordll t.he examination llhall ma.ke and. !:'lU'l:l:!..h
II. oopy o:e the o:r~g;i.nal reoordiZl.II, to ....y paz;ty and. the
exalllinee.
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. ~If\The exam:!.neCl' l!I "oun 1~0~ ouhcn: representative may attend
t.AG examinatio"" w t III agzo8li1lment of the pa:z:t:l.es Olf ol:'der
of t.l:Ie cou.:rt. tlnl.ss t fll trial eouz;t :r:equlres Qtherwi Il4il,
the 1!0J.low:l.ng Gondltiot:ls .hall apply 1:0 a eOl:!lPel::l.ed .
modieal aXlIJII!nat::!.o&:l wtd..... this l:'tlle.

~
A(1) C~ZJ.IIlZ1t:: ell £gr••d cont!!t:i.ons. ':I'h. part:.ie*}
the ox&lllluee t1l: :1.% :rellre"entati".. s ~~ shall

olllPl.y wit.h anY 0 (/I;,£,O l!I for the oJscQl.:!.nllt!on tl.d:tCh
they agree in w :I.e 1Illl'.

A (2) Obsr:ru.'I;tJ,oEl.. No perlllol:l :may obsta:uct: 1::11..
examinat;ion. :tf lUI3/' paraol:l. suspen4s the .xalllinatict:l,
the ooua:t: !\laY or4G: 4 rlllsUlIIptiQn of tl:l.e oxami;g.at:!on
IUIC1er ~ eozuait:"boll.1II that the eourt deems appropriate.
The :pa;r;ties may ilsree t.o r6SIlJIlil al:! :!.l:l=QlIlPlete 8.l1:lUll.l.:Qat1o:a
wi.tho~t an order :by tbe gOll.orl:.

A(3) .R.eord 01 e84mi.l1l1cs'c:I2. Any :!lllrl:y I the $acam1:aee,
en: the exami:n:l.l:ll;' JilhYlIlig.l.llz:l or psychologist. may %$cord ehs
exam1na.eioll. stenograph1calJ.y or by a.uc!iol;,ape 1l:lo &r.l
\l.l:lQ:btrusive 1lIlUlner. A penl0n whQ rscord.s a:1. e%lull:z'nl1l.eion
by lIl\&diotape shlllJ. l':Cilt:l'd... the or.l.ll'il:lal reo::ording w11:h¢ut
alt.:-atio:l until :fin",l CltIlPos!tioZ1 of the aotioD unless
the court. orders ol:he:rw1!l••

A,(4l ~ra.nsc:r1.pt:ioZ1 oe racord-. Upon re.quest, and UPOZl
paY'llllill:nt of the realu'l:la1l1e cha;;ges for t:raJ:llllol'lpt.io:n lI.nd
copying, tho stenographio reports: lIlall11 make a
trll.nse;co!pt:!.on of 1;hll examil:lll.tion an4 fu:r:ll.ish & copy of lIhe
t:r:<LICUIClript, 01' iu the case of an l1l.~<!iota9. :r:eeo;cod, t:.he
person who rGoo;co<!rlI the exall\:!.natioll. sh&ll llIake an4 fu:t'nish
a copy of the Q;;,;!.g:l.nlll "'..oor4i""9'q t.o liLl:l.lI' Jjla:rty an4 the
Qxamiuee.

JlAILt1R1l 'l.'0 WlX2
l):l:SCOV!llty; BANcnONs

R~LE 46

"* '" <J.. * 'I\" ~v.fea&..
B ll'aiJ.u:G 110 GO!!ll;Ilyo with g:rd.e::.

* '* 'Ill:

B(2) (e) Such orders as are listed in parag.aphs (a), (b),
and (0) of this subseQeion, where a party has failed to eomply
wit.h an QrQer under Rule 44 A requiring the party to prod'.Jce
another for ElJ<!'llltil'l.at:Lon, unless the pll.rty failing t.o comply sho~s
inability to producQ suehpe.son for eXarninatio~, or Where any
paraon h&S violal;, ..,! an lIlil':r:eec! condition Or has .QQst:-uot:ed
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Proposed amendments to section A
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(distributed at the meeting)

(five pages)
Durham and

to section A

3) Ralph Spooner's proposed amendments to section A
(part of Packet I submitted with the agenda)

Know you are really busy. Hope my notes will jog your
memory. I am being pushed to get everything together as
soon as possible to meet the publication date.

\.j



REVISED SEPTEMBER 18, 2000, 12:40 P.M.

PRETRIAL DISCOVERY OF HEALTH CARE RECORDS:
PHYSICAL AND MENTAL EXAMINATION

OF PERSONS; REPORTS OF EXAMINATIONS
RULE 44

A Order for examination. When the mental or physical

condition or the blood relationship of a party, or of an agent,

employee, or person in the custody or under the legal control of a

party (including the spouse of a party in an action to recover for

injury to the spouse), is in controversy, the court may order the

party to submit to a physical or mental examination by a physician

or a mental examination by a psychologist or to produce for

examination the person in such party's custody or legal control.

The order may be made only on motion for good cause shown and upon

notice to the person to be examined and to all parties and shall

specify the time, place, manner, conditions, and scope of the

examination and the person or persons by whom it is to be made.

(One of the following alternatives will be added here and are

shown as Alternative One, Alternative Two, and Alternative Three):

Alternative One

Unless the trial court requires otherwise, the followinq

conditions shall apply to a compelled medical examination

under this rule:

Aill Compliance witb agreed conditions. The parties,

the examinee, and their representatives shall comply with

any condItions for the examination to which they agree in

writing.

Ai2l Representation; reservation of obiections;

assertion of privileges. The examinee may have counselor

another representative present during the examination.

All objections to questions asked and the procedures

A K..l/;ilA4"""rt'.A'., . J-4 ~~~
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followed during the examination are reserved for trial or

other disposition by the court. The examinee may assert.

either personally or through counsel. a right protected by

the law of privileges.

A(3} Obstruction. No person may obstruct the

examination. If any person suspends the examination,

the court may order a resumption of the examination

under any conditions that the court deems appropriate.

The parties may agree to resume an incomplete examination

without an order by the court.

AC41 Record of examination. Any party, the examinee,

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by audiotape shall retain the original recording without

alteration until final disposition of the action unless

the court orders otherwise.

ACS} Transcription of record. Upon request, and upon

payment of the reasonable charges for transcription and

copying, the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript, or in the case of an audiotape record, the

person who records the examination shall make and furnish

a copy of the original recording, to. any party and the

examinee.

Alternative One includes the following proposed

amendment to BC2lCel of Rule 46: Such orders as are listed in

paragraphs (2), (b), and (c) of this subsection, where a party has

failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

2
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comply shows inability to produce such person for examination~

where any person has violated an agreed condition or has

obstructed an examination under Rule 44 A.

Alternative Two

Unless the trial court requires otherwise. the following

conditions shall apply to a compelled medical examination

under this rule:

A(l) Compliance with agreed conditions. The parties

and the examinee shall comply with any conditions for the

examination to which they agree in writing.

Aill Obstruction. No person may obstI:uct the

examination. If an.y-...pe_rson suspends the examination.

the court may order a resumption of the examination

under any conditions that the court deems appropriate.

The parties may agree to resume an incomplete examination

without an order by the court.

Aill Record or examination. Any party. the examinee,

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by audiotape shall retain the original recording without

alteration until final disposition of the action unless

the court orders otherwise.

A(4) Transcription or record. Upon request. and upon

paYment of the reasonable charges for transcription and

copying, the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript, or in the case of an audiotape record. the

3



Rerson who

a CQIl.Y of

examinee.

records the

the m;:isr.inal

examination

recordin.s:..

shall make and furnish

to any party and the

Alternative Two includes the following proposed

amendment to B(2)(e) of Rule 46: Such orders as are listed in

paragraphs (2), (b), and (c) of this subsection, where p party has

failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

comply shows inability to produce such person for examination~

where any person has violated an agreed condition or has

obstructed an examination under Rule 44 A.

Alternative Three

The examinee's counselor other representative may attend

the examination by agreement of the parties or on order of

the court. Unless the trial court requires otherwise. the

following conditions shall apply to a compelled medical

examination under this rule:

A(l) Compliance with agreed conditions. The parties,

the examinee. and their representatives shall comply with

any conditions for the examination to which they agree in

writing.

A(2) Obstruction. No person may obstruct the

examination. If <l.ny person suspends the examination.

the court may order a resumption of the examination

under any conditions that the court deems appropriate.

The parties may agree to resume an incomplete examination

without an order by the court.

4



A(3} Record of examination. Any party, the examinee,

or the examining physician or psychologist may record the

examination stenographically or by audiotape in an

unobtrusive manner. A person who records an examination

by audiotape shall retain the original recording without

alteration until final disposition of the action unless

the court orders otherwise.

A(4} Transcription of record. Upon reguest, and upon

payment of the reasonable charges for transcription and

copying, the stenographic reporter shall make a

transcription of the examination and furnish a copy of the

transcript, or in the case of an audiotape record, the

person who records the examination shall make and furnish

a copy of the original recording, to any party and the

examinee.

Alternative Three includes the following proposed

amendment to B(2}(e} of Rule 46: Such orders as are listed in

paragraphs (2), (b), and (c) of this subsection, where a party has

failed to comply with an order under Rule 44 A requiring the party

to produce another for examination, unless the party failing to

comply shows inability to produce such person for examination~

where any person has violated an agreed condition or has

obstructed an examination under Rule 44 A.

5
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FINAL AMENDMENTS AS OF SEPTEMBER 8, 2000

Compelled Medical Examinations

(ORCP 44 A)

1 Add highlighted material to existing text of ORCP 44A:

2 A. Order for Examination. When the mental or physical

3 condition or the blood relationship of a party, or of an agent,

4 employee, or person in the custody or under the legal control of

5 a party (including the spouse of a party in an action to recover

6 for injury to the spouse), is in controversy, the court may order

7 the party to submit to a physical or mental examination by a

8 physician or a mental examination by a psychologist or to produce

9 for examination the person in such party's custody or legal

10 control. The order may be made only on motion for good cause

11 shown and upon notice to the person to be examined and to all

12 parties and shall specify the time, place, manner, conditions,

13 and scope of the examination and the person or persons by whom it
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made.~nless the trial court requires other or

2 different conditions for good cause supported by the record, the

3 following conditions shall apply to a compelled medical

4 examination under this rule:

5 A(l) Cozzpliance With Agreed Conditions. The parties, the

6 examinee, and their representatives shall comply with any

7 conditions for the examination to which they agree in writing.

8 A(2) R~resentation; Reservation of Objections; Assertion of

9 Privileges. The examinee may have counselor another

10 representative present during the examination. All objections to

11 questions asked and the procedures followed during the

12 examination are reserved for trial or other disposition by the

13 court. The examinee may assert, either personally or through

14 counsel, a right protected by the law of privileges.

15 A(3) Obstruction. No person may obstruct the examination.

2



i If the examinee, counsel, or the examining physician or

~

?l9A,,,r~

2 psychologist suspends the examination based on a good faith cla~

3 that a person has obstructed the examination, the court may order

4 a resumption of the examination under any conditions that the

5 court deems necessary to prevent obstruction. The parties may

6 aqree to resume an incomplete examination without an order by the

7 court.

8 A (4) Record of Examination. Any party, the examinee, or the

9 examining physician or psychologist may record the examination

10 stenoqraphically or by audiotape in an unobtrusive manner. A

11 person who records an examination by audiotape shall retain the

12 original recording without alteration until final disposition of

13 the action unless the court orders otherwise.

14 A(5) Transcription of Record. Upon request, and upon

15 payment of the reasonable charqes for transcription and copying,

3



1 the stenographic reporter shall make a transcription of the cJ?.LZ.
7t~~

2 examination and furnish a copy of the transcript, or in the case

3 of an aUdiotape record, the person who records the examination

4 shall make and furnish a copy of the original recording, to any

5 party and the examinee.

4



1 Add highlighted material to ORCP 46B(2) (e):

2 B(2) (e) Such orders as are listed in paragraphs (a), (b),

3 and (c) of this sUbsection, where a party has failed to comply

4 with ...an order under Rule 44 A requiring the party to produce

5 another for examination, unless the party failing to comply shows

6 inability to produce such person for examination, or where a

8 condition or has obstructed an examination under Rule 44 A.

7 party, the examinee, or a representative has violated an agreed
~

5



VERSION TWO

(submitted by Ralph Spooner)

~.,/,,$-

( '--r~fj~1:
(

4"""'11. -j .;/:2 «» t 7- -1"'.)/ j't<,.""(..-".~,•.,~.~~'{.".. ~.

5
6
7

:PitY neaL AND 1'IZ1¢'.l'Mo EXAHlNA'l'J:ON 01'
l'EJl.SO:NS; :R:P.:l'Oau OJ' SXAM%NA'UONS

Il.ULI: 4+ :

9 A O~Q.Iil:r: for 8."<_l:a.<ltion. When the mental or physical

10 cond~ l:.ion of the blood, relationship of A p~ty. or .ff an agent,

n employee, or person in the cust.ody or under tbe legAl control of a

12 pl1rty (includitlg the spouse of a party in an action e~ recover for

13 inju%y to the spouse), is in controversy., the c'ourt may ol:der the, . , .
14 Piuty eo suanit eo a physiClll or mental exem3;r18.t!ion by a physician

15 or a mental examinat.ion by 11 p,sycholo!il'iat or eo produce for

16 erolldllination ehe person in "uc~ party' i;: ~stodY, 9r legAl conerol.

17 The order may :be lllade only on motion for good eause liIhewn and upon

" notice t~ t:.he' person t.o be examined and eo all partie. and shall

19 specify the t.ime. place, manner. condie1ons. and scope of t.he

2) examinat1on: and t:he per$on or peraons by Whom ie is to be made.
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20. examination and the person or persons by whom it is to be made.

21. Unless the trial court requires other or different conditjons

22. for good cause supported by the record. the following

23. conditions shall apply to a compelled medical examination

24. under this rule:

25. AU) Compliance with conditions for examination. Th~

26. parties. the examinee. and their representative shall comply

27. with any conditions for the examination to which they

28. agree in writing.

29. A(2) Conditions for examination. The examinee may have a

30. non-attorney representative present during the examination.

31. All objections to questions asked and the procedures

32. followed during the examination are reserved for trial

33. Of other disposition by the court. In the event the e:oc:aminee

34. discloses any information protected by the law ofpriyileges.

35. the disclosure shall be presumed not to constitute a

36. waiver of the privilege.

-2-
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37. Ala) Obstruction Qfexamination. :t!o person may

38. obstruct the examination. If an obstruction occurS. the

39. examinee Or the examining physician Qr psychQlogist may

40. suspend the examination. The court may order a resumption

41. ofthe e:Kamination under any conditions that the court deems

42. necessary to prevent obstrurtion. The Parties may agree tQ

43. resume an incomplete examination without an Qrder by

44. the court.

45. A(4) Recordation of examination. Any party. the examinee.

46. or the examining physician or psychologist may record the

47. examination stenographically or by audiotape in an unobtrusive

48. manner. The person reguesting the recording shall be required

~9. to furnish at their expense. an original transcript of the

50. stenographic notes or audiotape to the attorney for the examinee.

51. or if unrepresented. to the examinee. The transcription of the

52. stenographic notes or audiotape shall be first made availl\bl§

53. to the attorney for the examinee or the examinee. if unrepresented.

54. for the purpose of determining whether any privileged information

55. was disclQsed by th~ examinee. If there is a claim that prblileged

56. information was disclosed and that it should be redl\cted from

·3·
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57. the transcript, the attorney for the examinee or the examinee,

58. if unrepresented, shan provide a privilege log of the..information

59. claimed to be privileged stating the general nature of th~

60. information and the basis for the claimed privilege to the

61. attorney's) for the other partynes) or if unrepresented, to the other

62. party(ies). Any challenges to the claimed privilege will b~

63. resolved by the trial court following an en camera review of the

64. information claimed to be priyileged. After any claim of priyileC

65. is resolved, the attorney for the examinee or the examinee, if

66. pnrepresented, shall provide a copy of the transcript, >yith

67. privileged information redacted as ordered by the trial court.

68. to the attorney!s) for the other party(jes) or if unrepresented,

69. to the other parlyUes), Thf! reasonable cost ofthe copy of1h!:l

70.· transcript shall be paig bv the receiving partYCies).

-4-
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~.. COUNCIL ON COURT PROCEDURES

1221 UNIVERSITY OF OREGON
SCHOOL OF LAW

EUGENE, OREGON 97403-1221

Telephone:
FAX #:

(541)
(541)

346-3990
346-1564

August 22, 2000

TO: Ralph Spooner (FAX:503-588-5899)

FROM: Gilma Henthorne

RE: ORCP 44 A

Here is a version of Rules 44 and 46 after the last
Council meeting. Lawrence Howard faxed to us your new
draft, but it is missing page 1. Your assistant said she
would fax that page to us.

Ralph, could you look at the attached today.
free to print or write legibly any notes you want
and please fax it back to us since time is of the

Feel
to make,
essence.

Maury Holland is looking at your draft so I don' t have
it in front of me. Did you bold and highlight new
language so that it is clear what is new?

Your assistant, Connie, was talking about another
draft. Perhaps you should fax again to us the exact pages
you want us to include with our packet of materials.

Thank you so much.

Enc.

......j



5
6
7

9

Note: If this rule is adopted here, it will be included in the
version submitted with Rule 55.

PHYSICAL AND MENTAL EXAMINATION OF
PERSONS; REPORTS OF EXAMINATIONS

RULE 44

A Order for examination. When the mental or physical

10 condition of the blood relationship of a party, or of an agent,

11 employee, or person in the custody or under the legal control of a

~ party (including the spouse of a party in an action to recover for

13 injury to the spouse), is in controversy, the court may order the

14 party to submit to a physical or mental examination by a physician

15 or a mental examination by a psychologist or to produce for

16 examination the person in such party's custody or legal control.

17 The order may be made only on motion for good cause shown and upon

18 notice to the person to be examined and to all parties and shall

19 specify the time, place, manner, conditions, and scope of the

20 examination and the person or persons by whom it is to be made.

21 Unless the trial court requires other or different

22 conditions for qood cause supported by the record. the

23 following conditions shall apply to a compelled medical

24 examination under this rule:

25 M.ll Compliance with conditions for examination. The

26 parties. the examinee. and their representatives shall

27 comply with any conditions for the examination to which

28 they agree in writing.

29 A(2 Conditions for examination. The examinee may

30 have counselor another representative present during the

1

II



,1 examiMtion. All objections to questions asked and the

32 procedure followed during the examination are reserved for

33 trial or other disposition by the court. The examinee may

34 assert, either personally or through counsel, a right

35 protected by the law of privileges.

36 obstruct the examination.

No person may

'37 ~ Recordation of examination, Any party, the

38 examinee, or the examining physician or psychologist may

39 record the examination stenographically or by audiotape in

40 an unobtxusive manner. A person who records an

41 examination by aUdiotape shall retain the original

42 recording without alteration until final disposition of

43 the action unless the court orders otherwise.

transcription or audiotape.

44

45

.M!l Provision of copies of stenographic

Upon request, and upon

46 pavment of the reasonable charges for transcription and

47 copying, the stenographic reporter shall make a

48 transcription of the examination and furnish a copy of the

49 transcript, or in the case of an audiotape record, the

ro person who records the examination shall make and furnish

51 a copy of the original recording. to any party and the

52 examinee.

53

54
55

57

* * * * *

FAILURE TO MAKE DISCOVERY; SANCTIONS
RULE 46

* * * * *

2
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B Failure to comply with order.

59 B ( l) Sanct ions by court in the county where the

00 deponent is located. If a deponent fails to be sworn or to

61 answer a question after being directed to do so by a circuit court

62 judge in the county in which the deponent is located, the failure

63 may be considered a contempt of court.

64 B (2) Sanctions by court in which action is pending.

65 If a party or an officer, director, or managing agent or a person

66 designated under Rule 39 C(6) or 40 A to testify on behalf of a

67 party fails to obey an order to provide or permit discovery,

68 including an order made under section A of this rule or Rule 44,

69 the court in which the action is pending may make such orders in

70 regard to the failure as are just, including among others, the

71 following:

72 B(2) (a) An order that the matters regarding which the order

73 was made or any other designated facts shall be taken to be

74 established for the purposes of the action in accordance with the

75 claim of the party obtaining the order;

76 B(2) (b) An order refusing to allow the disobedient party to

77 support or oppose designated claims or defenses; or prohibiting

78 the disobedient party from introducing designated matters in

79 evidence;

80 B(2) (c) An order striking out pleadings or parts thereof, or

81 staying further proceedings until the order is obeyed, or

82 dismissing the action or any part thereof, or rendering a judgment

83 by default against the disobedient party.

3
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B(2) (d) In lieu of any of the foregoing orders or in

85 addition thereto, an order treating as a contempt of court the

86 failure to obey any order except an order to submit to a physical

87 or mental examination.

88 B(2) (e) Such orders as are listed in paragraphs (a), (b),

89 and (c) of this subsection, where a party has failed to comply

90 with an order under section A of Rule 44 requiring the party to

91 produce another for examination, unless the party failing to

92 comply shows inability to produce such person for examination~

93 where a party, the examinee, or a representative has

94 violated an agreed condition or has obstructed an

95 examination under section A of Rule 44.

96 * * *

4
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FINAL AMENDMENTS AS OF SEPTEMBERS, 2000

Compelled Medical Examinations

(ORCP 44 A)

1 Add highlighted material to existing text of ORCP 44A:

2 A. Order for Examination. When the mental or physical

3 condition or the blood relationship of a party, or of an agent,

4 employee, or person in the custody or under the legal control of

5 a party (including the spouse of a party in an action to recover

6 for injury to the spouse), is in controversy, the court may order

7 the party to submit to a physical or mental examination by a

8 physician or a mental examination by a psychologist or to produce

9 for examination the person in such party's custody or legal

10 control. The order may be made only on motion for good cause

11 shown and upon notice to the person to be examined and to all

12 parties and shall specify the time, place, manner, conditions,

13 and scope of the examination and the person or persons by whom it

1



~ is to be made. Unless the trial court requires other or

2 different conditions for good cause supported by the record, the

3 following conditions shall apply to a compelled medical

4 examination under this rule:

5 A(l) CO.ll!P2iance With Agreed Conditions. The parties, the

6 examinee, and their representatives shall comply with any

7 conditions for the examination to which they agree in writing.

8 A(2) Representation; Reservation o£ Objections; Assertion o£

9 Privi2eges. The examinee may have counselor another

10 representative present during the examination. All objections to

11 questions asked and the procedures followed during the

12 examination are reserved for trial or other disposition by the

13 court. The examinee may assert, either personally or through

14 counsel, a right protected by the law of privileges.

15 A(3) Obstruction. No person may obstruct the examination.

2



1 If the examinee, counsel, or the examining physician or

2 psychologist suspends the examination based on a good faith cla1m

3 that a person has obstructed the examination, the court may order

4 a resumption of the examination under any conditions that the

5 court deems necessary to prevent obstruction. The parties may

6 agree to resume an incomplete examination without an order by the

7 court.

8 A(4) Record o:f Examination. Any party, the examinee, or the

9 examining physioian or psychologist may reoord the examination

10 stenographioally or by audiotape in an unobtrusive manner. A

11 person who reoords an examination by audiotape shall retain the

12 original reoording without alteration until final disposition of

13 the aotion unless the court orders otherwise.

14 A(S) Transcription of Record. Upon request, and upon

15 payment of the reasonable charges for transcription and copying,

3



1 the stenographic reporter shall make a transcription of the

2 examination and furnish a copy of the transcript, or in the case

3 of an audiotape record, the person who records the examination

4 shall make and furnish a copy of the original recording, to any

5 party and the examinee.

4



1 Add highlighted material to ORCP 46B(2) (e) :

2 B(2) Ie) Such orders as are listed in paragraphs (a), (bl,

3 and Ie) of this subsection, where a party has failed to comply

4 with an order under Rule 44 A requiring the party to produce

5 another for examination, unless the party failing to comply shows

6 inability to produce such person for examination, or where a

7 party, the examinee, or a representative has violated an agreed

8 condition or has obstructed an examination under Rule 44 A.

5
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is to be made. Unless ,the trial court requires ]
.:a::aJ::or' the

3 following conditions shall apply to a co~elled medic&!

__=U= under tbio =1., ~, Of < ~< ~

A (1) COlllPliance Wi t:h Agreed Conditions . The parties, the5

4

6 eXaminee, and their representatives shall comply with any

7 conditions for the examination to which they agree in writing.

8 A(2) Representation; Reservation of Objections; AssertioD of

9 J?rivileges. The examinee may have counselor another

o representative present during the examination. All objections to

1 questions asked and the procedures followed during the

2 examination are reserved for trial or other disposition by the

3 court. The examinee may assert, either persona11y or through ~

4 counsel, a right protected by the law of privileges •

.5 A(3) Obstruction. No person may obstruct the examination.

.<.~
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psyqhologist.suspends the examination,cased es B good faith claim

tha~ a person has obstructed the examinattbn, the court may order

~~
a resumption of the examination under ~ conditions that the

oourt deems~aa:y.~ prevent ObStructiO~, '!'he parties may

agree to resume an incomplete examination without an order by the

court.

A(4) Record of Examination. Any party, the examinee, or the

9 examining physician or psychologist may record the examination

o stenographically o:r by audiotape in an unobtrusive manner. A

1 person who :reoords an examination by audiotape shall retain the

.2 original reco:rding without alte:ration until final disposition of

l3 the action unless the cou:rt orders otherwise.

l4 A(S) 7'ranscription of Record. Upon request, and upon

15 payment of the reasonable charges for transoription and copying,

3
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FINAL AMENDMENTS AS OF SEPTEMBER 8, 2000

Compelled Medical Examinations

(ORCP 44 A) 0/ Y
1 Add highlighted m~terial to existing text of ORCP 44A:

2 A. Order for Examination. When the mental or physical

3 condition or the blood relationship of a party, or of an agent,

4 employee, or person in the custody or under the legal control of

5 a party (including the spouse of a party in an action to recover

6 for injury to the spouse), is in controversy, the court may order

7 the party to submit to a physical or mental examination by a

8 physician or a mental examination by a psychologist or to produce

9 for examination the person in such party's custody or legal

10 control. The order may be made only on motion for good cause

. 11 shown and upon notice to the person to be examined and to all

12 parties and shall specify the time, place, manner, conditions,

13 and scope of the examination and the person or persons by whom it

1



_ ... ....... _........~-..... _............ ~ .. -... , ......

1 is to be made. Unless the trial court requires other or ->
2 different conditions for good cause supported by the record, the

3 following conditions shall apply to a compelled medical

4 examination under this rule:

5
o~

A(l) COlllP~iance With Agreed Conditions. 'rhe parties)( the

.fl.-II
6 examinee, and '!:heir representatives shall cOlllply with any

7

~

conditions for the examination to which they agree in writing.

A(2) Representation; Reservation of Objections; Assertion of

9 IPrivi~eges. ':rhe examinee may have counselor another

10 I representative present during the examination. All objections to

11 I questions asked and the procedures followed during the

12 I examination are reserved for trial or other disposition by the

13 f court. ':rhe examinee Illay assert, either personal.ly or through

14 I counsel, a right protected by the law of privileges.

15 A<;i Obstruction. No person may obstruct the examination.

(1)
2



If the examinee, counsel, or the examining physician or

2 psychologist suspends the examination based on a good faith claim

3 that a person has obstructed the examination, the court may order

4 a resumption of the examination under any conditions that the

5 court deems necessary to prevent obstruction. The parties may

6 agree to resume an incomplete examination without an order by the
/

7 court.

8 A~ Record of Examination. Any party, the examinee, or the

9 examining physician or psychologist may record the examination

10 stenographically 0:' by audiotape in an unobtrusive manner. A

11 pe:,son who reco:'ds an examination by audiotape shall retain the

3

13 the action unless the court orders otherwise.

12 original recording without alteration until final disposition of

(l\)
A¥> !l'ranscription of Record. Upon request, and upon

15 payment of the reasonable charges fo:, transcription and copying,

14



the stenographic reporter shall make a transcription of the

2 examination and furnish a copy of the transcript, or in the case

3 of an audiotape record, the person who records the examination

4 shall make and furnish a copy of the original recording, to any

5 party and the eXlUllinee.

4



Add highlighted material to ORCP 46B(2) (e) :

2 B(2) (e) Such orders as are listed in paragraphs (a), (b),

3 and (c) of this subsection, where a party has failed to comply

4 with an order under Rule 44 A requiring the party to produce

5 another for examination, unless the party failing to comply shows

6 inability to produce such person for examination, or where a

7 party, the examinee, or a representative has violated an agreed

8 condition or has obstructed an examination under Rule 44 A.

5
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examinee, and their representatives shall oomply with any

oonditions for the examination to whioh they agree in writing.

A(2) Representation; .Reservation of Objections; Assertion of

9 P:r:iviJ.eges. The examinee may have oounsel or another

o representative present during the examination. All objections to

1 questions asked and the prooedures followed during the

2 examination are reserved for trial or other disposition by the

.3 oourt. The examinee may assert, either personally or through

.4 oounsel, a right proteoted by the law of privileges.

A(3) Obstruction. No person may obstruot~ation.l5
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2

3

If<:the examinee, counsel, or the examining physician or

~ 11.. "'''1 (X~'" ~
psychologist uspends the examination ased on a good faith cla~

A . (

that a person has obstructed the examinatio~ the court may order

agree to resume an incomplete examination without an order

a resumption of the examination under any conditions that the

court deems necessary~ prevent ObStructiO»

Any party, the examine.,

+
The parties may ~

•
~

by the )

~r;
or theA(4) Record of Examination.

court.

5

4

6

7

8

9 examining physician or psychologist may record the examination

n stenographically or by audiotape in an unobtrusive manner. A

,1 person who records an examination by audiotape shall retain the

,2 original recording without alteration until final disposition of

.3 the action unless the court orders otherwise •

.4 A(S) 1'ranscription .0£ Record. Upon request, and upon

.5 payment of the reasonable charges for transcription and copying,

3
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l the stenographic reporter shall make a transcription of the

2 examination and furnish a copy of the transcript, or in the case

3 of an audiotape record, the person who records the examination

4 shall make and furnish a copy of the oriqinal recordinq, to any

5 party and the exa:minee.

4


	rule_44a_committee_1
	rule_44a_committee_2
	rule_44a_committee_3

