COUNCIL ON COURT PROCEDURES
Minutes of Meeting of December 14, 2002
5200 Southwest Meadows Road
Oregon State Bar
Lake Oswego, Oregon

Present:

\

Lisa Amato
Richard 1. Barron
Eugene Budde
Benjamin M. Bloom
Ted Carp
Kathryn H. Clarke
Allan H. Coon
DonA...Dickey
RobertD. DUrham
DanielL. Harris
Rodger J. Isaacson

Nely Johnson
Nicolette D. Johnson
Alexander D. Libmann
Connie Elkins McKelvey
Karsten H. Rasmussen
Shelley D. Russell
Ralph C. Spooner
David F. Sugerman
David Schuman
John 1. Svoboda

NOTE:

Bruce 1. Brothers appeared by speaker telephone.

Excused:

Jeff Merrick

Also present were Maury Holland, Executive Director, and Gilma Henthorne, Executive
Assistant.

Agenda Item 1: Call to order. The Chair, Mr. Spooner, called the meeting to order at
9:33 a.m.
Agenda Item 2: Approval of minutes (attached). On motion of Ms. Clarke, seconded
by Judge Barron,the minut~softhe 9~ 1+02 l1leeting ""ere approved asdistributed with the
agenda of this meeting:
.. . .
.
. ..
.
..
..
.
Agenda Item 3: Votes on final adoption of proposed amendments to Oregon Rules
of Civil Procedure as published in Issue 22 of the Oregon Appellate Court Advance
Sheets (attached) (Mr. Spooner):
Subitem 3a: Rule 21. Action concerning this rule was deferred until later in this
meeting.
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Subitem 3b: Rule 34. Following brief discussion it was decided that further discussion
of the tentatively adopted amendment to this rule was not needed. On motion of Mr. Brothers,
duly seconded, it was unanimously voted to adopt this amendment as shown in the aforesaid
attachment.
Subitem 3c: Rule 43. On motion of Judge Barron, duly seconded, it was unanimously
voted to adopt the tentatively adopted amendments to this rule as shown in the aforesaid
attachment.
Subitem 3d: Rule 47. On motion duly made and seconded, it was unanimously voted
to adopt the tentatively adopted amendment to this rule as shown in the aforesaid attachment.
Subitem 3e: Rule 44. On motion of Ms. Clarke, duly seconded, it was unanimously
voted to adopt the tentatively adopted amendment to this rule as shown in the aforesaid
attachment.
Subitem 3f: Rule 55. On motion of Ms. Clarke, duly seconded, it was unanimously'
voted to adopt the tentatively' adopted amendments to this rule as shown in the aforesaid
attachment.
Brief discussion followed concerning some of the amendments adopted as shown above.
Prof. Holland stated that he had received a letter frolI). Mr. Lloyd Helikson suggesting that the
change in Rule 47 from 45 to 60 days be held off pending a comprehensive review of this rule.
The consensus of the meeting was that there was no reason to hold off on this amendment. Ms.
Clarke reported that she had received a communication from Doug Shaller expressing concern that
the amendments adopted to Rules 44 and 55 might have the effect of broadening the scope of
discovery, and that she had assured Mr. Shaller that no such broadening was either intended or
provided forby those amendments. Mr. Spooner noted that he had received a communication
from Mr. Robert Neuberger expressing the same concern and had responded to it.

Subitem 3g: Rule 59. Judge Harris reported that he had received a great deal of useful
feedback concerning this tentatively adopted amendment, which he distributed at the recent
meeting of the Judicial Conference where there had been a one-hour presentation focusing on it.
He further noted that, in light of the state's current fiscal situation, some might worry that an
amendment encouraging the use of written instructions provided to juries might impose some
additional costs which the courts are not now well able to absorb, but emphasized that this
amendment would not mandate any change in current practice since it explicitly preserves the
court's discretion to dispense with written instructions on a case-by-case basis when it is not
deemed feasible.
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Judge Johnson commented that she thought the amendment was at least ambiguous as to
whether written instructions must be provided to the jury whenever the parties so request, with
which comment Mr. Buckle expressed agreement. Mr. Brothers noted some concern as to
whether the phrase "not feasible" might generate some appeals on that question. He added that
he thought the question of whether written instructions are provided to juries should be left to
the courts' discretion without introducing any issue about feasibility. Mr. Sugerman commented
that he did not read the amendment in the manner suggested by Judge Johnson and Mr. Brothers
and thought it would ,have the useful effect of encouraging written instructions being provided to
juries. Judge Carp expressed agreement with this comment. Ms. Johnston stated that, in her
experience serving as a juror, much time had been wasted going back to the judge for repetition of
instructions, and she thought providing jurors with written instructions is a very good idea.
Immediately following this discussion, on motion of Judge Dickey duly made and
seconded, this amendment as shown in the aforesaid attachment was finally adopted by a vote of
19 in favor, 2 opposed, and no abstentions.

Subitem 3h: Rule 62. On motion duly made and seconded, this tentatively adopted
amendment as shown in the aforesaid attachment was finally adopted by unanimous vote.
Subitem 3i: Rule 68. On motion duly made and seconded, this tentatively adopted
amendment as shown in the aforesaid attachment was finally adopted by unanimous vote.
Subitem 3a: Rule 21 (out of order). Prof. Holland recalled that this amendment had
been tentatively adopted at the 9-14-03 meeting, with many reservations being expressed on that
occasion, primarily so that it could be seriously considered whether to finally adopt it at this
meeting. He further recalled that this amendment had been prompted by an opinion of the Court
of Appeals holding that enforcement of a forum selection clause could properly be obtained only
by defendant's motion for summary judgment. He added that the Supreme Court subsequently
granted review in this case.
Justice Durham commented that this case does not involve the exercise of jurisdiction
pursuant to ORCP 4 or 5, but the proper procedural treatment of contract clauses which purport
to vest exclusive jurisdiction in a forum other than an Oregon court. Without implying any view
on how the Supreme Court might decide this case, Justice Durham stated that he thought a vote
finally adopting this proposed amendment would be premature at this point. Judge Rasmussen
said that he was not prepared to vote in favor of this amendment at this time, but added that he
thought it generally unwise to require resort to slumnary judgment when a proper Rule 21 motion
would be more expeditious.
Judge Carp then offered a motion, duly seconded, that this matt"r be put over to the
2003-05 biennium, by which time the Council would have the benefit of a Supreme Court
3

opinion in this case. This motion carried by unanimous vote.
Agenda Item 7: Proposed amendment to "exact language" requirement of ORS
1.735(2) (out of order). Mr. Spooner asked Judge Harris to bring the Council up to date on this
proposed statutory amendment which failed of enactment in the 200 I legislature because it was
not heard by committee of the Senate. Judge Harris responded that a bill to modify the exact
language requirement would be pre-session-filed by the Oregon State Bar, for which he said that
thanks were largely due to Ms. Susan Grabe. He added that Ms. Grabe had asked that one or
more individuals authorized by the Council to testify on behalf of this bill be available to appear
before the relevant committees on what is typically very short notice. Prof. Holland suggested
that Ms. Grabe might notify him whenever testimony is needed, and that he would assume the
task of finding one or more Council members whose schedules would permit them to offer that
testimony.
Agenda Item 6: Election of 2003 session Legislative Advisory Committee (LAC)
pursuant to ORS 1.760 (out of order). A motion was duly offered and seconded, which carried
unanimously, to elect the following members to comprise the 2003 session LAC: Ms. Clarke,
Judge Dickey, Judge Harris, Ms. Johnston, and Mr. Spooner.
Agenda Item 4: Suggestions regarding Staff Comments to amendments finally
adopted for promulgation at this meeting (copy attached) (out of order). Prof. Holland
stated since the demise of the rules publication by Butterworth, Staff Comments have not been
published anywhere, including with the official version of the ORCP in the Oregon Revised
Statutes. He said that, although no longer published, Staff Comments had been included with
finally adopted amendments and kept in the Council's archives, where they are occasionally
copied and supplied to attorneys who request them. He added that in the 1999-200 I biennium
the Council voted that no Staff Comments be prepared. He further added that, in the past, Staff
Comments had been prepared by him and were not officially voted on by the Council, although
they were shared with the Council to ensure that they accurately stated the "legislative intent" of
promulgated amendments.
Justice Durham remarked that he thought Staff Comments are highly useful, and
suggested that in the near future the Council might give some consideration to how it could better
be directly involved in their preparation. Some members suggested that there might be a phone
conference meeting in June of 2003 devoted to discussion of this issue. Mr. Brothers observed
that he thought that Staff Comments pose an opportunity to do mischief and that the minutes of
meetings adequately record the thoughts and intentions of members in the course of considering
and debating amendments. This discussion concluded without any specific decision other than to
consider the matter further in the future.
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Agenda Item 5: Appointment and reappointment of members (out of order). Prof.
Holland announced the names of members whose first or second terms would expire on 8-31-03
according to the information in the appointments files, and asked for correction of this
information if anyone thought it was erroneous. He noted that appointment or reappointment of
judicial members of the Council was a matter for the Court of Appeals in the case of Judge
Schuman, and for the Executive Committee of the Circuit Judges Association in the case of circuit
court judges.

. Prof. Holland further stated that he had learned at the end of the 1999-2001 biennium that
the Board of Governors were inclined to reappoint practitioner members of the Council whose
first terms were expiring, provided the Board was informed that such members were willing to
accept reappointment. He therefore requested that members whose first terms would expire
8-31-03 let him know whether they were willing to accept reappointments to second terms so
that he could get word to the Board prior to its August 2003 meeting when appointments and
reappointments would be made.
Prof. Holland then called attention to what he thought was a certain awkwardness about
election of Council officers. He said that the problem, to the extent there is one, is that the
Council operates on a biennial basis, whereas ORS l.730(2)(b) provides that its chair shall be
elected "armually." Ralph Spooner was relected Chair at the December 2002 meeting, but decided
not to be considered for reappointment with the result that our Vice Chair, Ms. Clarke, will
become Acting Chair effective 9-1-03 and until the election of new officers at the December 2003
meeting. In the 1999-01 biennium Mick Alexander's second and final term as a member expired
8-31-01 in the middle of his second year as Chair,whereupon Ralph Spooner became Acting
Chair.
The past practice of the Council has invariably been to elect the incumbent Vice Chair to
be the next Chair to serve "armually" for one year and then invariably to be elected to a second
year. The same has been true of the other officers. Perhaps the obvious thing to do would be to
comply with our Rules of Procedure, which provide that "officers shall be elected for a period of
one year at the first meeting of the Council following October 1 of each year. Rule II A. That
would be the sensible thing to do except perhaps for the fact that, at the October meeting of a
new biennium, there are always new members who would presumably have no basis on which to
cast their vote. Maybe that really wouldn't matter very much. While this is obviously not a
problem of the first magnitude, perhaps one or more members will have a suggestion of how it
might be better handled in the future. But, perhaps not.
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Agenda Item 8: Adjournment. Without objection Mr. Spooner declared the meeting
adjourned at 11:12 a.m.
Respectfully submitted,

Maury Holland, Executive Director
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PROPOSAL TO AMENDORS 1.735
The Council on Court Procedures supports enactment of a bill
amending ORS 1.735(2) in the following manner and invites public
comment relating to it:
1.735 Rules of procedure; limitation on scope and substance;
submission of rules to members of bar and Legislative Assembly.

(1) The Council on Court Procedures shall promulgate rules

governing pleading, practice and

proc~dure,

including rules

governing form and service of summons and process and personal and
in rem jurisdiction, in all civil proceedings in all courts of the
state which shall not abridge, enlarge, or modify the substantive
rights of any litigant.

The'rules authorized by this section do

not include rules of evidence and rules,of appellate procedure.
The rules thus adopted and any amendments which may be adopted
from time to time, together with a list of statutory sections
superseded thereby, shall be submitted to the Legislative Assembly
at the beginning of each regular session and shall go into effect
on January 1 following the close of that session unless the
Legislative Assembly shall provide an earlier effective date.

The

Legislative Assembly may, by statute, amend, repeal or supplement
any of the rules.
(2) A promulgation, amendment or repeal of a rule by the

council is invalid and does not become effective unless the [exact
language of the proposed promulgation, modification

or

repeal is

published or distributed to all members of the bar at least 30
days before the meeting at which final action is taken on the

promulgation, modification or repeal] council does the following:
la) The council shall publish or distribute the exact
language of the proposed promulgation. modification or repeal to
all members of the bar at least 30 days before the meeting at
which the council plans to take final action on the promulgation,
modification or repeal, and
Ib) If the council modifies a proposed promulgation,
modification. or repeal of a rule at the meeting described in
subsection 21a) of this section. the council shall publish or
distribute a notification of the modification to all members of
the bar within 60 days after the meeting and to the Legislative
Assembly when the council submits the proposed promulgation,
amendment or repeal of a rule to the Legislative Assembly pursuant
to subsection (1) of this section.

12-14-02 Draft of Staff Comments to ORC? Amendments
PromnlgatedDec. 14. 2002

ORCP1'

1

Section K is added to define "declaration" as used throughout these rules.

QRCP21:

2

Subsection A(IO) is added to provide that an objection that retaining jurisdiction of an

3

action would contravene an enforceable contractual forum-selection clause may be raised by pre.

4

answer motion. Section C is amended to clarifY that,

5

(9), on motion of any party this objection shall be determined at a preliminary hearing unless the

6

court orders

7

that this objection is waived under the same circumstances as apply to defenses or objections

8

stated in subsections A(2), (3), and (5).

~t

as with defenses or objections (1) through

its determinatin be deferred until trial. Subsection G(1) is amended to provide

QRCP34:
9

Subsection B(2) is amended to provide that in the event of the death of a party opposing

10

a claim the court shall, on motion to substitute the party's personal representative or successors

11

in interest, allow the action to be continued against such representative or successors provided

12

the motion is served not more than 30 days following mailing or delivery of notice in accordance

13

with QRS 115.003(3) to the claimant or claimant's attorney. The former requirement, that a

14

motion to substitute must be made within one year of the death ofa party against whom a claim·

15

is asserted even if no statutory notice is afforded to the claimant or the claimant's attomey, is

16

abolished as posing some risk of a claim being unfairly barred.

ORCP43:
17

Section B is amended for stylistic improvement and also to impose a continuing duty

18

throughout pendency of an action to supplement initial responses to requests for production by

1

19

producing, or objecting to producing, any documents or things described in a request discovered

20

subsequently to an initial response to such request within a reasonable time after their discovery.

21

;'lFailure to comply with this supplementation duty may, in appropriate, circumstances, be

22

treated as failure to respond completely to a request for production under this rule. I

QRCP44'
23

Section E is amended for consistency with section H of Rule 55 as also amended, and to

24

achieve compliance of both sections with federal privacy regulations issued pursuant to the

25

Health Insurance Portability/Accountability Act (BIPAA) of 1996. [Here insert citation to the

26

regs.] ·References in this section to "hospital records," "hospital," and "hospitalization" are

27

replaced by references to "individually identifiable health information" as the linkage term used in

28

the pertinent HIPAA regUlations.

ORCP47:
29

Section C is amended to increase from·45 to 60 the number of days before the date set for

30

trial by which a motion for summary judgment, with all supporting docUments, must be served

31

and filed.

ORCP55'
32

Section H is amended, and former section I deleted, to achieve compliance with fede11l1

33

privacy regulations issued pursuant to the Health Insurance Portability/Accountability Act

34

(HIPAA) of 1996. [Here insert citation to the regs.] Since those regulations afford the identical

35

protection to "individually identifiable health information" whether contained in hospital or

36

medical records, the differences in their treatment under former sections H and I are eliminated.

37

The amendments to this rule are not intended to affect the scope of discovery. heretofore

38

applicable to hospital or medical records pursuant to Rules 36 and 44.

1-·-1 Double

check this sentence. Is it accurate, necessary, or helpful?
2

ORCP 59'
39

Section B is amended to provide that jury instructions must be reduced to writing unless

40

the court determines it to be unfeasible, and that the court may require a party to prepare written

41

instructions.

f

ORCP62:
42

SectionF is amended to correct the statutory reference to ORS 19.415(3).

ORCP68'

43

Subparagraph C(4)(c)(i) is amended to clarif'y that the factors which courts are required or

44

permitted to consider in ruling on requests for award of attorney fees are not set forth in the

45

ORCP, but in such statutes as ORS 20.075 or other applicable rules.
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