*** NOTICE ***
PUBLIC MEETING
COUNCIL ON COURT PROCEDURES
Saturday, October 11, 2003
9:30 a.m.
Oregon State Bar Center
5200 Southwest Meadows Road
Lake Oswego, Oregon
AGENDA
1.

Call to Order (Ms. Clarke)

2.

Self-introductions of members and staff

3.

Approval of 12-14-02 meeting minutes (attached)

4.

Brief summary of 2003 legislative session (see Attachment 4) (Prof. Holland)

5.

Discussion of possible action items for Council's 2003-05 agenda (Ms. Clarke)

6.

Items for information and consideration for possible action (Ms. Clarke):
A.

6-24-03 letter of Stephen L. Brischetto re ORCP 59 B (Attachment 6A)

B.

Amendments to ORCP 9 F and 10 A proposed by Bruce Hamlin and
Gary St. Hilaire (Attachment 6B)

7.

Old business (Ms. Clarke)

8.

New business (Ms. Clarke)

9.

Adjournment (Ms. Clarke)
# # # # #

COUNCIL ON COURT PROCEDURES
Minutes of Meeting of December 14, 2002
5200 Southwest Meadows Road
Oregon State Bar
Lake Oswego, Oregon

Present:

\

Lisa Amato
Richard 1. Barron
Eugene Buckle
Benjamin M. Bloom
Ted Carp
Kathryn H. Clarke
Allan H. Coon

Nely Johnson
Nicolette D. Johnson
Alexander D. Libmann
Connie Elkins McKelvey
Karsten H. Rasmussen
Shelley D. Russell
Ralph C. Spooner
David F. Sugerman
David Schuman
John 1. Svoboda

Don<\ Dic~e~
RobertI:>. D~rh~
DanielL. Harris
Rodger 1. Isaacson
NOTE:

Bruce J. Brothers appeared by speaker telephone.

Excused:

Jeff Merrick

Also present were Maury Holland, Executive Director, and Gilma Henthorne, Executive
Assistant.

Agenda Item 1: Call to order. The Chair, Mr. Spooner, called the meeting to order at
9:33 a.m.

Agenda Item 2: Approval of minutes (attached). On motion of Ms. Clarke, seconded
by Judge Barron, the.lllinut~~ofthe 9~14702 meeting were. approved ~s distributed with the
.
.
. .. .
.. .
..
.
agenda of this meeting.

Agenda Item 3: Votes on final adoption of proposed amendments to Oregon Rules
of Civil Procedure as published in Issue 22 of the Oregon Appellate Court Advance
Sheets (attached) (Mr. Spooner):
Subitem 3a: Rule 21. Action concerning this rule was deferred until later in this
meeting.
1

Subitem 3b: Rule 34. Following brief discussion it was decided that further discussion
of the tentatively adopted amendment to this rule was not needed. On motion of Mr. Brothers,
duly seconded, it was unanimously voted to adopt this amendment as shown in the aforesaid
attachment.
Subitem 3c: Rule 43. On motion of Judge Barron, duly seconded, it was unanimously
voted to adopt the tentatively adopted amendments to this rule as shown in the aforesaid
attachment.
Subitem 3d: Rule 47. On motion duly made and seconded, it was unanimously voted
to adopt the tentatively adopted amendment to this rule as shown in the aforesaid attachment.

Subitem 3e: Rule 44. On motion of Ms. Clarke, duly seconded, it was unanimously
voted to adopt the tentatively adopted amendment to this rule as shown in the aforesaid
attachment.
Subitem 3f: Rule 55. On motion of Ms. Clarke, duly seconded, it was unanimously·
voted to adopt the tentatively· adopted amendments to this rule as shown in the aforesaid
attachment.
Brief discussion followed concerning some of the amendments adopted as shown above.
Prof. Holland stated that he had received a letter from Mr. Lloyd Helikson suggesting that the
change in Rule 47 from 45 to 60 days be held off pending a comprehensive review of this rule.
The consensus of the meeting was that there was no reason to hold off on this amendment. Ms.
Clarke reported that she had received a communication from Doug Shaller expressing concern that
the amendments adopted to Rules 44 and 55 might have the effect of broadening the scope of
discovery, and that she had assured Mr. Shaller that no such broadening was either intended or
provided for by those amendments. Mr. Spooner noted that he had received a communication
from Mr. Robert Neuberger expressing the same concern and had responded to it.

Subitem 3g: Rule 59. Judge Harris reported that he had received a great deal of useful
feedback concerning this tentatively adopted amendment, which he distributed at the recent
meeting of the Judicial Conference where there had been a one-hour presentation focusing on it.
He further noted that, in light of the state's current fiscal situation, some might worry that an
amendment encouraging the use of written instructions provided to juries might impose some
additional costs which the courts are not now well able to absorb, but emphasized that this
amendment would not mandate any change in current practice since it explicitly preserves the
court's discretion to dispense with written instructions on a case-by-case basis when it is not
deemed feasible.
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Judge Johnson commented that she thought the amendment was at least ambiguous as to
whether written instructions must be provided to the jury whenever the parties so request, with
which comment Mr. Buckle expressed agreement. Mr. Brothers noted some concern as to
whether the phrase "not feasible" might generate some appeals on that question. He added that
he thought the question of whether written instructions are provided to juries should be left to
the courts' discretion without introducing any issue about feasibility. Mr. Sugerman commented
that he did not read the amendment in the manner suggested by Judge Johnson and Mr. Brothers
and thought it would ,have the useful effect of encouraging written instructions being provided to
juries. Judge Carp expressed agreement with this comment. Ms. Johnston stated that, in her
experience serving as a juror, much time had been wasted going back to the judge for repetition of
instructions, and she thought providing jurors with written instructions is a very good idea.
Immediately following this discussion, on motion of Judge Dickey duly made and
seconded, this amendment as shown in the aforesaid attachment was finally adopted by a vote of
19 in favor, 2 opposed, and no abstentions.

Subitem 3h: Rule 62. On motion duly made and seconded, this tentatively adopted
amendment as shown in the aforesaid attachment was finally adopted by unanimous vote.
Subitem 3i: Rule 68. On motion duly made and seconded, this tentatively adopted
amendment as shown in the aforesaid attachment was finally adopted by unanimous vote.
Subitem 3a: Rule 21 (out of order). Prof. Holland recalled that this amendment had
been tentatively adopted at the 9-14-03 meeting, with many reservations being expressed on that
occasion, primarily so that it could be seriously considered whether to finally adopt it at this
meeting. He further recalled that this amendment had been prompted by an opinion of the Court
of Appeals holding that enforcement of a forum selection clause could properly be obtained only
by defendant's motion for summary judgment. He added that the Supreme Court subsequently
granted review in this case.
Justice Durham commented that this case does not involve the exercise of jurisdiction
pursuant to ORCP 4 or 5, but the proper procedural treatment of contract clauses which purport
to vest exclusive jurisdiction in a forum other than an Oregon court. Without implying any view
on how the Supreme Court might decide this case, Justice Durham stated that he thought a vote
finally adopting this proposed amendment would be premature at this point. Judge Rasmussen
said that he was not prepared to vote in favor of this amendment at this time, but added that he
thought it generally unwise to require resort to sununary judgment when a proper Rule 21 motion
would be more expeditious.
Judge Carp then offered a motion, duly seconded, that this matter be put over to the
2003-05 biennium, by which time the Council would have the benefit of a Supreme Court
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opinion in this case. This motion carried by unanimous vote.
Agenda Item 7: Proposed amendment to "exact language" requirement of ORS
1.735(2) (out of order). Mr. Spooner asked Judge Harris to bring the Council up to date on this
proposed statutory amendment which failed of enactment in the 200 I legislature because it was
not heard by committee of the Senate. Judge Harris responded that a bill to modify the exact
language requirement would be pre-session-filed by the Oregon State Bar, for which he said that
thanks were largely due to Ms. Susan Grabe. He added that Ms. Grabe had asked that one or
more individuals authorized by the Council to testify on behalf of this bill be available to appear
before the relevant committees on what is typically very short notice. Prof. Holland suggested
that Ms. Grabe might notify him whenever testimony is needed, and that he would assume the
task of finding one or more Council members whose schedules would permit them to offer that
testimony.
Agenda Item 6: Election of 2003 session Legislative Advisory Committee (LAC)
pursuant to ORS 1.760 (out of order). A motion was duly offered and seconded, which carried
unanimously, to elect the following members to comprise the 2003 session LAC: Ms. Clarke,
Judge Dickey, Judge Harris, Ms. Johnston, and Mr. Spooner.
Agenda Item 4: Suggestions regarding Staff Comments to amendments finally
adopted for promulgation at this meeting (copy attached) (out of order). Prof. Holland
stated since the demise of the rules publication by Butterworth, Staff Comments have not been
published anywhere, including with the official version of the ORCP in the Oregon Revised
Statutes. He said that, although no longer published, Staff Comments had been included with
finally adopted amendments and kept in the Council's archives, where they are occasionally
copied and supplied to attorneys who request them. He added that in the 1999-2001 biennium
the Council voted that no Staff Comments be prepared. He further added that, in the past, Staff
Comments had been prepared by him and were not officially voted on by the Council, although
they were shared with the Council to ensure that they accurately stated the "legislative intent" of
promulgated amendments.

Justice Durham remarked that he thought Staff Comments are highly useful, and
suggested that in the near future the Council might give some consideration to how it could better
be directly involved in their preparation. Some members suggested that there might be a phone
conference meeting in June of 2003 devoted to discussion of this issue. Mr. Brothers observed
that he thought that Staff Comments pose an opportunity to do mischief and that the minutes of
meetings adequately record the thoughts and intentions of members in the course of considering
and debating amendments. This discussion concluded without any specific decision other than to
consider the matter further in the future.
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Agenda Item 5: Appointment and reappointment of members (out of order). Prof.
Holland announced the names of members whose first or second terms would expire on 8-31-03
according to the information in the appointments files, and asked for correction of this
information if anyone thought it was erroneous. He noted that appointment or reappointment of
judicial members of the Council was a matter for the Court of Appeals in the case of Judge
Schuman, and for the Executive Committee of the Circuit Judges Association in the case of circuit
court judges.

Prof. Holland further stated that he had learned at the end of the 1999-2001 biennium that
the Board of Governors were inclined to reappoint practitioner members of the Council whose
first terms were expiring, provided the Board was informed that such members were willing to
accept reappointment. He therefore requested that members whose first terms would expire
8-31-03 let him know whether they were willing to accept reappointments to second terms so
that he could get word to the Board prior to its August 2003 meeting when appointments and
reappointments would be made.
Prof. Holland then called attention to what he thought was a certain awkwardness about
election of Council officers. He said that the problem, to the extent there is one, is that the
Council operates on a biennial basis, whereas ORS 1.730(2)(b) provides that its chair shall be
elected "annually." Ralph Spooner was relected Chair at the December 2002 meeting, but decided
not to be considered for reappointment with the result that our Vice Chair, Ms. Clarke, will
become Acting Chair effective 9-1-03 and until the election of new officers at the December 2003
meeting. In the 1999-01 biennium Mick Alexander's second and final term as a member expired
8-31-01 in the middle of his second year as Chair,whereupon Ralph Spooner became Acting
Chair.
The past practice of the Council has invariably been to elect the incumbent Vice Chair to
be the next Chair to serve "annually" for one year and then invariably to be elected to a second
year. The same has been true of the other officers. Perhaps the obvious thing to do would be to
comply with our Rules of Procedure, which provide that "officers shall be elected for a period of
one year at the first meeting of the Council following October 1 of each year. Rule II A. That
would be the sensible thing to do except perhaps for the fact that, at the October meeting of a
new biennium, there are always new members who would presumably have no basis on which to
cast their vote. Maybe that really wouldn't matter very much. While this is obviously not a
problem of the first magnitude, perhaps one or more members will have a suggestion of how it
might be better handled in the future. But, perhaps not.
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Agenda Item 8: Adjournment. Without objection Mr. Spooner declared the meeting
adjoumed at 11:12 a.m.
Respectfully submitted,

Maury Holland, Executive Director
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Rule 21

DEFENSES AND OBJECTIONS; HOW
PRESENTED; BYPLEADJNG
OR MOTION; MOTION FOR
JUDGMENT ON THE PLEADJNGS
RULE 21

A How presented. Every defense, in lawaI' fact,
to a claim for relief in any plea.ding, whether a complaint,
counterclaim, cross-claim or thh'd party claim, shall be
asserted in the responsive pleading thereto, except that the
following ,defenses may at the option of the pleader be made
by motion to dismiss: [1) l!1ck ofjurisdiction over the subject
matter, (2) lack ofjurisdicnon over the person, [3) that there
is another action pending between the same parties for the
same cause, (4) thatpl2intiff'has not the legal capacity to sue,
(S) insufficiency of su=ons or process or ins1lJ.-'iiciency of
service of summons or process, (6) that the p~' asserli:ng
the claim is not the real party in interest, (7) failure to join a
party under Rule 29, (8) failure to state ultimate facts suffi,cient to constitute a clErin!, [and] (9) that the pleading shows
that the action has not been commenced within the time limited by statute, and (10) that retaining jurisdiction
'Would contravene an enforceable contractual forumselection clause. A motion to dismiss making any of these
defenses shall be made before pleading if a further pleading
is permitted. The grounds upon whlch any ofthe enumerated
defenses are based shall be stated specifically and with particularity in the,responsive pleading ormotion. No defense or
objection is waived by being joined with one or more other
defenses or objections in a responsive pleading or motion. li,
on a motion to dismiss asserting d,efenses (1) through (7) or
(10), the facts constituting such defenses do not appear on
. the face of the pleading and matters outside the pleading,
including affidavits and other evidence, are presented to the
court, all parties shall be given a reasonable opportUDity to
present evidence and affidavits, and the court may determine
the existence or nonexistence of the facts supporting such
defense or may defer such determination until furtherdiscov.
ery or until trial on the merits. Ifthe court grants a motion to
dismiss, the court may enter judgment in favor of the moving
party or grant leave to file an amended complaint. lithe court
[A- 5]
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Rule 21

grants the motion to dismiss on the basis of defense (3), the
court may enter judgment in favor of the moving party, stay
the proceeding, or defer entry of judgment pursuant to subsection Be3) ofRule 54.
.
****;~

C Preliminary hearings. Thr; defenses speci£cally denominated (l) through [(9)] (10) in section A oftms
rule, whether made in a pleading or by motion, and tho
motion for jud,,"IIlent on the pleadings mentioned in section B
of this rule shell be heard and deter.mined before triel· on
application of any party, unless the court orders that the
hearing and determination thereofbe deferred until the trial.

*****
G . Wsiver or preservation of certain defenses.
G{l) A defense oflack of jurisdiction over the per!'lon, that there is another action pending between the same
'parties fcrthe same cause, insufficiency ofsummolls orprocess. [or] insufficiency of service of summons or process, .9r
that retaining jurisdiction would contravene an
enforceable contractual forum-selection clause, is
waived under either of the following circumstances: (a) if the
defense is omitted from a motion in the circumstances
described in section F of this rule, or (b) if the defense is neither made by motion under this rule nor included in a respOIlsive pleading. The defenses referred to in this subsection
shall not be raised by amendment.
SUBSTITUTION OF PARTIES
RULE 34

*****
B Death of a party; continued proceedings. In
case of the death of a party, the court shall, on motion. allow
the action to be continued:
B(l) By such party's personal representative or .
successors in interest at any time within one year after such
party's death; or
[A-G]
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Rule 43

B(2) Against such party's personal representative
or successors in interest [at an;; time within four months after
the date ofthe first publication of notioe to interested persons,
but not more than one year after such party's death] UJiless
the personal representative or successors in interest
mail or deliver notice including the information,
required by ORS 115.003(3) to the claimant or to the
claimant's attorney if the claimant is known to be represented, and the claimant ar his attornev fails to
move the court to substitute the personal representative or successors in interest within 30 days ofmaiHng
or delivery.
'

PRODUCTION OF DOCUMENl'SAND
THINGS AND ENTRY UPON LAND FOR
INSPECTION.AND OTHER PURPOSES
'RULE4S

B Procedure. [The request] A party may [be
serosd upon] serve the request on the plaintiff after commencement ofthe aClnon and [upon] on any other partywith
or after sernce of the summons [upon] £!?; that parly. 'TIle
request shall set [forth] out the items [to be inspeoted] ~
the reguesting-party desires to inspect either byindividual item or by category and describe each item and category
with reasonable particularity. The request shall specify a
reasonable time, place, and manner [of] for making the
inspection and performing the related acts. A [defen.dant]
request shall not [be required] require a defendant to prodllce or allow inspection or other related acts before the expi, . ration of 45 days after service of summons, unless the court
specifies a shorter time. The party [upon. whom] that
receives service ofa request [h"s been served] shall comply
with the requestL'1 unless [the request is objected to) that
party o1?jects to the request, 'With a statement of reasons
. for each obj ection~ before the time specified in the request for
allowingtho inspection iind performing the related acts. [If]
An objection [is made] to part of an item or categoryL the
part shall be specified] of a requested item shall specify
[A-7 )
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Rule 43

the objectionable part. The duty to eomply with the
request is a continuing dutvduring the pendency of
the aetion. Notwithstanding any other response or
objection, a party that subsequently discovers any
document or thing that the request identifies. shall
produee or allow inspection ofthe item, or object in
the manner described in this paragraph, within a
reasonable time after discovering the item. The party
submitting the request may move for an order under Rule 46
A with respect to any objection to or other failure to :respond
io the request or any part thereof or any failure to permit.
inspection as requested.
SUMJ.Y.IA.RY JUDGMENT
ROLE 47

* *;1; *

,l:

C

Motion and proceedings thereon. The

motion and all suppo:rting doc=ents shall be se:rved and
filed at least [45] 60 days before the date set for trial. The
adve:rse party shall have 20 days in which to serve and file

.opposing nffidm'its and supporting documents. The moving
party shall have five days·to reply. The court shall have discretion to modifY those st"ted times. The court shall enter
jud,,"'!llent for the moving party if the pleadings, depositions,
s.ffidavits and admissions on file show that there is no genuine iss u.e as Lo any material fact and that the moving party is
entitled to ajudgment as a matter oflaw. No genuine issue as
to a material fact exists if, based upon the record before the
court viewed in a manner most favorable to the adverse
party, no objectively reasonable juror could return a verdict
for the adverse party on the matter that is the subject of the
motion for summary judgment. The adverse party has the
burden of producing evidence· on any issue raised in the
motion as to which the adverse party would have the burden
of persuasion at trial. The adverse party may satisfy the burden of producing evidence with an affidavit =der section E
oftbis rule. .A summaryjudgment, interlocutoryin character,
may be rendered on the issue. ofliability alone although there
is a genuine issue as to the amount of damages:

**"***
[A-8)
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Rule 55

PHYSICAL AND MENTAL
EXAMINATION OF PERSONS;
REPORTS OF EXAMINATION
RULE 44

E Access to [hospital records] individualll
identifiable health information. Any party againstwhom
a civil action is tiled for compensation or damages farinjuries
may obtain copies anall.records ofani)' Itospital in reference to .
and connected with any hospitalizcr.tion or provision. of medicC/,l treatme.n.t by the ho.spita.l ofthe injured person.] individ·
ually identifiable health information as defined in
Rule 55 H within the scope of discovery under Rule 36 B..
[Hospital records] Individually identifiable healthinfor·
. mation [shall] may be obtained by written patient
authorization, by sn order of the court, or by subpoena
in accordance with Rule 55 H.
SUBPOENA
RULE 55

[H Hospital records.
H(l) Hospital. As used in this rule, urnes!! t'he ,'Onrequires otherwise, "hospital" means a hospita.1, a-q
defined in OES 442.015(19), or a long term care fcr.cility or cr.n
cr.mbulatory surgical center, I1-S those termB are defined in ORS
442.015, that is licensed under ORS 441.015 through 441.097
and com.munity hea.lth programs established under ORS
430.610 through 430.695.]

te:r:f.

H

Individually identifiable health information.

:am Definitions. As used in this rule. the
terms ''individually identi:fi.able health information"
and "qualified protective order" are defined as
follows:
R(l)(a) "Individually
identifiable health
information" means information which identifies lID.

[A-91
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individual or which could be used to identifY an individual; which has been collected from an individual
and created or received by a health care provider.
health plan, employer. or health care clearinghouse;.
s:n.d which relates to the past, present or futu:re physical or mental bealth or condition. of all individual.: the
provision of health care to an individual; or tbe past,
present. or future payment for the provision of health
. care to an individual.

".:

HenCh) "Qualified protective order" means
an order of the court, by stipulation of the parties to
the litigation or otherwise, that prohibits the parties
from !ising or disclosing individually identifiable
healthJ.n.form.ation for any purpose other than the litigation for which such information was requested and .
which requires the return to the original custodian of
su.ch inform.ation or destruction of the individually
identifiable health information (including all copies
. made) at the. end of the litigation.
.
[H(2) Mode ofcompZiance. Hospital reoords may
be obtaiMd by subpoena onb' as prouided in this seotion.
Howeuer, ifdisr;losure of any requested records is restricted Dr
otherwise limited by state or federal lczw, then the proteoted
.records shall not be disclosed in response to the subpoena
unless the· requirements ot'the pertinent law hatle been complied with CLnd such cqmpZianoe is evidenced through an
a.ppropriate cou.rt order Dr through e:l:i'cu.tion. of a.n appropri.
czte consent. Absent such consent Dr cou.rt order, production. of
the requested records not :'10 protected shall be considered production ofthe records responsiue to the subpoena. If an czppropn.ate consent or court order does acoompany the subpoena,
then. production of all records reguested shall be considered
.production o{the records responsive tathe subpoena,]

H<:2i Mode of CDmpliance. Individually identifiable healthinform.ation may be obtained by subpoena only as provided in this section. However, if disClosure of any requested records is. restricted or
otherwise limited by state or feder21 law, then the protected records shall not be disclosed in response to the
[A-lO]
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Rule 55

subpoena unless the requesting party has complied
with the applicable law.
. R(2)(a) The attorney for the party issuing a
sub oena re estin roduction of :individuall identift Ie health information must serve the custodian
or other keeper of suchinformation either with a qualified protective order or with an affidavit or declaration together with attacbed stIPP9,rting documenta·
tion demonstrating that: (j) the par.tyhas made a good
faith attempt to provide written notice to the individual or the individual's attorney that the :individual or
the attorney had 14 days from the date of the notice to
object: Gi) the notice included the proposed subpoena·
and sufficient information about the litigation in
which the individually identifiable healthimormation
was being requested to permit the individual or the
individual's attorney to object; (iii) the individual did
not object within the 14 days .or, if objections were
made, they were resolved and the inform!!-]:ion being .
sought is consistent with such resolutio:c.. The partv
issuing a subpoena must also certify that he or she
will, promEtly upon request, permit the patient or the
patient's repre$entative to inspect and coPY the.
records -received.
.
[H (2)(a)) H(2) (b) Except as provided in subsoction .
(4) of this section, when a subpoena is served upon a custodian of fhospital recordsJ individually identifiable health
information:in an action :in which the [hospita.l] entity or
personis not a party, and the subpoena requires the production of all or part of the records of the [hospital) entity or
person relating to the care or treatment of [a patien.t] ~
individual. [at the hospttall, it is sufficient compliance therewith if a custodian delivers by mail or otherwise a true and
correct copy of all the records responsive to the subpoena
within five days after receipt thereof. Delivery sb.aJl be
accompanied by the a:ffidaYit described iD. subsection (3) of
this section. [The COPy may be photogra.phic or microphotographic reproduction.]

[H(2J(t») H(2)(c) The copy of the records shall be
separately enclosed in a sealed envelop~ or wrapper on which
[A-ll J
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the title and number of the action, namo ofthe-witness, and
date of the subpoena are clearly inscribed. The sealed envelope or wrapper shaJl be enclosed in an outer envelope or
wrapper and sealed. The outer envelope or wrapper shall be
addressed as follows: (i) ifthe subpoena directs attendance in
court, to the clerk of the court, or to the judge thereofifthere
is no clerk; (ii) if the subpoena directs attendance at a deposition or other hearing, to the omcer administering'the oath
for the deposition, at the place designatetl in the subpoena for
the taking of the deposition or at the officer's place of business; (iii) in other cases involving a heering, to the officer or
body conducting the hearing at the official place of business;
(iv) ifno hearing is scheduled, to the attorney or partY issuing
the subpoena If the subpoena directs delivery of the records'
in accordance -with subparagraph [H(2)(1<)(iv)] H(2)(c)(iv),
then a copy of the proposed subpoena shall be seI"'ed on the
person whose records are sought and on all other parties to
the litigation, not less than 14 days prior to service ofthe Subpoena on the [hospital] entity or p.llrson. MV party to the
proceeding may inspect the records provided andfor
request a complete copy oithe records. Upon request,
the records must be promptly pt:'ovided by the party
who issued the subpoena at the requesting party's
ex.pense.
IH(2)(c)] H<:Z)(d) After £ling and after giving
reasonable notice in writing to an parties who have appeared
of the time and place of inspection, the ceipy of the records
may be inspected by any party or the attorney of record of a
party in the presence of the custodian of the court tiles, but
otherwise shaJ1 remain sealed and shall be opened only at the
time of trial, deposition, or other hearing, at the direction of
the judge, officer, or body conducting the proceeding. The
records shall be opened in the presence of all parties who
have appeared in person or by counsel at the trial, deposition,
or hearing. Records which are not introduced in evidence or
required as part of the record shaJl be returned to the custod:i.a:n ofhospital records who submitted them.

!:H(2)(d)] H{2)(e) For purposes of this section, the
subpoena duces tecum to the custodian ofthe records may be
served by first class mail. Service ofsubpoena by mail u:o.der
[A-12 ]
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tbis section. shall not be subject to tb.e requirements of [sectioT/, D(3) of this role) subsection (3) of sectionD.
H(3) Affidavit or declaration of custodian of
records.
The records described in subsection (2). of
.this section shall be accompanied by the affidavit or decla'ration ofa custodian of the [hospita'zl records, stating in substance each of the following: (i) that the mant or declarant
, is a duly authorized custodian of the records and has author. •. .'ity to certify re=ds; (ii) that the copy is a true copy of ali the
records responsive to the subpoena; (iii) that the records were
.prepared by the personnel of the [hospital, staffphysicians,
or) entity or person[s) acting under the control of either, in
the ordinary course of [hospita/J the entity's or person's
business, at or near the time of the act, condition, or event
. described or referred to therein.
.'

H(3)(a)

H(3}(b) If the [hospital) entity or person has
none of the records described in the subpoena, or ol'i1y ~ pari
thereof the affiant or declarant shall so state in the affidavit or declarationL] and s1lSTI send only those records of
which the affiant or declarant has custody.
H(3)(c) When more than. one person has knowledge
oftbe facts required to be stated in the afE.davit or declaration, more than one affidavit or declarationmay be [made}
used..
H(4) Personal attendance of custodian of
records IDl'iY be req'l3.ired..

'-,

H(4)Ca) The personal attendance of a custodian of
[Jwspital) records and the production of original [hospitaZ1
records is required if the subpoena duces tecum contains the
following statement:

The personal attendSJlce of a custodian of IhospitaZ)
.records and the production of original records is required by
this subpoena. The procedure authorizedpursuant to OregQn
Rule Qf Civil Procedure 55 H(2) shall not be deemed sufficient
compliance with this subpoena.

I
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H(4)(b) If more than one subpoena duces tecum is
served on a custodian of [hospitallre~ords and personal
attendance is required under each pursuant to paragraph (a)
of this subsection, the custodian shall be deemed to be the
witness of the party serving the first such subpoena.

H(5) Tender and payment of fees. Nothing in
this section requires the tender or payment of more than one
witness and mileage fee or other cherge unless there has
been a.,cr:reement to the contrary.
H(6) Scope of discoverv. Notwithsta:nding any
other provision, this rule does not expand the scope of
~~ervbeyond that provided in Rule 36 or RUle 44.

[1 Medica.l records.
I(]) Service on patient or health care recipient
required. Except as provided in subsection (3) ofthis section,
ci. subpoena duces tecum for medical records served on a custodian or other keeper of medical records is not valid unless
proof of seruice of a copy of the subpoena on the patient or
health care recipient, Or ttpon the attorney for ·the pa.tient or
health care recipient, made in. lhe same manner as proof of
.service of a sttmmons, is attached to the ~ubpoena served on
the custodian or other keeper ofmedical records.

1(2) Ma.n.ner of service. If a. patient or health care
recipient is represented by an attorney, CL true copy of a subpoena duces tecum for medical records of a patient or health
care recipient must be seroed on the attorney for the patient or
health care recipient not less than 14 days before the subpoena
is served on a custodian or other keeper of medical mcords.
Upon a showing of good cause, the court may shorten or
lengthe,!- the 14-day period. SerVice on the atiorney for a
patient or health (;C/;re recipient under this ~ection may be
made in the manner provided by Rule 9 B. If the pa#ent or
health care recipient is not represented by an attom,ey, service
of a true copy ofthe subpoena must be maile on the patient or
health care recipient not less than 14 da.ys before the subpoen.a.
is served on the custodian or other keeper of medical records.
Upon a showing of good cause, the court may shorte:n or
lengthen the 14:-day period. Service on a patient Dr health caTe

[A-14 ]
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recipient under this section must be made in. the manner spec.ified by Rule 7 D(S)(a.) [or seruice on individuals.
US) Affidavit of attorney. Ira f:ro,e copy of a subpoen.a duces tecum for medicrzl records of a patient or health
CCLre recipient cannot be served on the patient or health crzre
recipient in the TnCLrmer required by lIubsection. (2) of this section, and the patient or health crzre recipient is not represented
by counsel, a subpoena duces tecum for medical records served
on a custodian- or other heeper ofmedical records is valid iithe
rzttomey for the person serving the subpoena attaches to the
subpoena.the affidavit of the attorney attesting 10 the following: (a) That reasonable efforts were made to serpe the copy of
the subpoen.a on. the patient or healtkcare I'ecipient, but thrzt
the pa.tiEmt or health ca.re recipip,nt could not be served;
(0) That the party subpoenaing the records is unaware of rzny
attorney who is representing the patient or herzlth 'care recipient; and (c) That to the best knowledge ofthe party subpoen.rzing the records, the patien.t or health care recipie:nt does not
kn.ow tha.t the recordS- a.re being .9ubpoenaed.
1(4) Application. The requirements ofthis section.
a.pply on.ly to SUbPOBIU2S dUlleS tecum for pa.tient care and
health ca.re records kept by a licensed, registered 0)' certified
health practitioner as described in DRS 18.550, a health care
service contractor as defined in DRS 750.005, a. home health
agency licensed under DRS' chapter 443 or a hospice progrCLm
licensed, certified or accredited under OP..B chapter 443.1

INSTRUCTIONS TO JURy
AND DELIBERATION
RULE 59

*****
B Charging the jury. In charging the jury, the
court shall state to them all matters; oflaw necesssryfortheir
iDformation in giving their verdict. Whenever the knowledge
of the court is by .statute made evidence of a fact, the coun
shall declare such knowledge to the jury, who are bound to
accept it as conclusive. ITf either party reqv.ires it, and at commen.cement oftlle vial gave notice ofthat party's intention so
to do, or ifin the opin.ion ofthe court ii is desirable, the charge
[A-151
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sha.ll either be reduced to writing, anii then read to the ju.ry by
the court or recorded eLectronically during the charging ofthe
jury.] The court shall reduce, or require a. party to
reduce. the charge to writing. However, if the prepa·
ration of written instructions is not 'feasible, the CGurl
may record the i:lll."tructioDlO eleetrGnieal.ly during the
charging of the jury. The jury shall take such written
instructiollS or re:cord.in.g with it while deliberating upon the
verdict and then return the written instrnctians or recording
to the clerk i.l:nmediately UpOll COllclusion ofits deliberations.
The clerk sha:l.l file the written instructions or recording in
the court:file ofthe case.

*****
FINDINGS OF FACT
RULE.62

F Effect of findings of fact. :In an action tried
without a j ury, e..~cept as provided in ORS [19.415] 19.415(3),
the findings of the court upon the facts shall have the same
force and effect, and be equally conclusive, as the verdict of a
jury.

ALLOWANCE.AND TAXATION
OF ATTORNEY FEES AND COSTS
.AND DISBURSEMENTS
RULE 68

*****
C(4)(c)

Hearing on objections.

C( 4)(c)(i) If objections are filed in accordance with
paragraph C(4)(b) oftbisrule, the court, without ajury, shall
hear a:o.d determine all issues of law and fact raised by the
statement of attorney fees or costs and disbursements and by
the objections. The parties shall be given·a reasonable opportunity to present evidence and affidavits relewant to any fac.
tual isElUe, including aJ'lyfactors that CRS 20.075 or any
other statute or rule regui.r'es or permits the court to

[A-l£ 1
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Rule 68

consider in awarding or denying attorney fees or costs
and disbursements.
.
C(4)(c)(ii) The court shall deny or award in whole
or in part the amounts sought as attorney fees or costs and
disbursements.

*****

[A-17]

PROPOSAL TO AMENDORS 1.735
The Council on Court Procedures supports enactment of a bill
amending ORS 1.735(2) in the following manner and invites public
comment relating to it:
1.735 Rules of procedure; limitation on scope and substance;
submission of rules to members of bar and Legislative Assembly.

(1) The Council on Court Procedures shall promulgate rules
governing pleading, practice and

proc~dure,

including rules

governing form and service of summons and process and personal and
in rem jurisdiction, in all civil proceedings in all courts of the
state which shall not abridge, enlarge, or modify the substantive
rights of any litigant.

The rules authorized by this section do

not include rules of evidence and rules,of appellate procedure.
The rules thus adopted and any amendments which may be adopted
from time to time, together with a list of statutory sections
superseded thereby, shall be submitted to the Legislative Assembly
at the beginning of each regular session and shall go into effect
on January 1 following the close of that session unless the
Legislative Assembly shall provide an earlier effective date.

The

Legislative Ass6mbly may, by statute, amend, repeal or supplement
any of the rules.
(2) A promulgation, amendment or repeal of a rule by the
council is invalid and does not become effective unless the [exact
language of the proposed promulgation, modification or repeal is
published or distributed to all members of the bar at least 30
days before the meeting at which final action is taken on the

promulgation, modification or

r~peall

Council does the following:

la) The oounoil shall publish or distribute the exact
language of the proposed promulgation, modifioation or repeal to
all members of the bar at least 30 days before the meeting at
which the council plans to take final aotion on the promulgation,
modification or repeal, and
Ib) If the oouncil modifies a proposed promulgation,
modification, or repeal of a rule at the meeting described in
subsection 21a) of this section, the counoil shall publish or
distribute a notifioation of the modifioation to all members of
the bar within 60 days after the meeting and to the Legislative
Assembly when the council submits the proposed promulgation,
amendment or repeal of a rule to the Legislative Assembly pursuant
to subsection (1) of this section.

12-14-02 Draft of Staff Comments to ORC? Amendments
Promulgated Dec. 14.2002
ORCPl'
1

Section K is added to define "declaration" as used throughout these rules.

ORCP21:
2.

Subsection A(lO) is added to provide that an objection that retaining jurisdiction of an

3

action would contravene an enforceable contractual forum-selection clause may be raised by pre-

4

answer motion. Section C is amended to clarif'y that, as with defenses or objections (1) through

5

(9), on motion of any party this objection shall be determined at a preliminary hearing unless the

6

court orders thlit its determinatin be deferred until trial. Subsection 0(1) is amended to provide

7

that this objection is waived under the same circumstances as apply to defenses or objections

8

stated in subsections A(2), (3), and (5).

ORcp34:
9

Subsection B(2) is amended to provide that in the event of the death of a party opposing

10

a claim the court shall, on motion to substitute the party's personal representative or successors

11

in interest, allow the action to be continued against such· representative or successors provided

12

the motion is served not more than 30 days following mailing or delivery of notice in accordance

13

with ORS 115.003(3)10 the. claimant or claimant's attorney. The former requirement, that a

14

motion to substitute must be made within one year of the death of a party against whom a claim

15

is asserted even if no statutory notice is afforded to the claimant or the claimant's attorney, is

16

abolished as posing some risk of a claim being unfairly barred.

ORCP43'
17

Section B is amended for stylistic improvement and also to impose a continuing duty

18

throughout pendency of an action to supplement initial responses to requests for production by

1

19

20

producing, or objecting to producing, any documents or things described in a request discovered
subsequently to an initial response to such request within a reasonable time after their discovery.
..','

21

/lFailure to comply with this supplementation duty may, in appropriate. circumstances, be

22

treated as failure to respond completely to a request for production under this rule. 1

QRCP44:
23

Section E is amended for consistency with section H of Rule 55 as alSo amended, and to

24

achieve compliance of both sections with federal privacy regulations issued pm:suant to the

25

Health Insurance Portability/Accountability Act (HlPAA) of 1996. [Here insert citation to the

26

regs.] References in this section to "hospital records," "hospital," and "hospitalization" are

27

replaced by references to "individually identifiable health information" as the linkage term used in

28

the pertinent HIPAA regulations.

ORCP47:
29

Section C is amended to increase from·45 to 60 the number of days before the date set for

30

trial by which a motion for summary judgment, with all supporting docUments, must be served

31

and filed.

PRCP 55'
32

Section H is amended, and former section I deleted, to achieve compliance with federal

33

privacy regulations issued pursuant to the Health Insurance Portability/Accountability Act

34

(HIPAA) of 1996. [Here insert citation to the regs.] Since those regulations afford the identical

35

protection to "individually identifiable health information" whether contained in hospital or

36

medical records, the differences in their treatment under former sections H and I are eliminated.

37

The amendments to this rule are not intended to affect the scope of discovery. heretofore

38

applicable to hospital or medical records pursuant to Ru1es 36 and 44.

J••• IDoub1e

check this sentence. Is it accurate, necessary, or helpful?
2

ORcp 59'
39

Section B is amended to provide that jury instructions must be reduced to writing unless

40

the court determines it to be unfeasible, and that the court may require a party to prepare written

41

instructions.;-

ORCP62:
42

Section F is amended to correct the statutory reference to ORS 19.415(3).

QRCP68:
43

Subparagraph C(4)(cXi) is amended to clarify that the factors which courts are required or

44

permitted to consider in ruling on requests for award of attorney fees are not set forth in the

45

ORCP, but in such s\atutes as ORS 20.075 or other applicable rules.

3

(F or distribution at 10-11-03 Meeting)

Summary of Actions of 2003 Legislative Assembly Relating to the
Council and the ORCP
1. SB 5548--"suspends" Council effective 4-1-03.

2. HB 5512--authorizes continued operation of Council throughout
2003-05 biennium subject to expenditure limitation of $8,000
furnished by OSB to reimburse members for travel and lodging
expenses.

3. HB 2087--modifying "exact language" requirement ofORS 1.735,
passed by both chambers and signed by Governor.

4. HB 2284--amending ORCPand pertinent provisions of the ORS to
authorize use ofdeclarations in lieu of affidavits, passed by both
chambers and signed by Governor.
5. The Legislature did not disallow or modify any oftheORCP
amendments promulgated by the Council on 12-14-02.

Other Items of Interest
6.HB 2274--amending several ORS provisionsrelating to garnishment.
Passed by .both chl!ll.lbersand signed by Governor.

7. HB 2646--amendingseveral ORS provisions relatingto judgments.
Passed by both chambers and signed by .Governor.

8. HB 2284--amending ORS 12.220 (the saving statute) to provide that,
when a defendant gets actual notice of pendency of an action
1

dismissed on.a groUJ1d not adJudicating the merits, a new .acti<m .onthe
same claim will relate back to date of filing of dismissed action
provided it is commenced within 180 days of such dismissal. Passed
by both chambers and signed by Governor.
9. HB 2761--amending ORCP 15 A to increase from 10 to 15 the
number of days by which a motion or pleading not directed to a
complaint must be ftled with the clerk, and ORCP 15 B to increase
from 10 to 15 the number of days in which an amended pleading must
be ftled. Passed by the House, but not taken up by the Senate.
10. HB 2494--creating a new ORCP 42, modeled on FRCP 26(a)(2),
requiring disclosure without request of identities of prospective expert
witnesses together with written reports of opinions to which they
would testify and bases therefor. Passed by the House, but not taken
up by the Senate.

?
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Spooner, Much & Ammann, P. C.
Attorneys at L1.w
530 Center Street, N .E.
Suite 722
Salem, Oregon 97301-3740

Ralph C. Spooner
Joe VV. Much
KenL Ammann
Dan R. Schanz
James F. Lawler
Melissa]' Ward

COpy fOR 1fGUIl

Telephone (503) 378-7777
Fax (503) 588-5899

June 23,2003

ep. Rob Patridge
s & Means Public Safety
Subc mittee Chair
900 Co
Street NE H-292
Salem, 0 97301
Rep. Max Wil 'ams
House J udiciar Chair
900 Court Street E H-276
Salem, OR 97301
Re:

Council on Court Procedures

Gentlemen:
As you know, I am the current Chair of the Council on Court
Procedures. I appreciated the opportunity to preseht the Council's request for
continued financial support. As a result of our meetings, the Council fully
understands the budget constraints and the inability of the State of Oregon to
continue funding for the next biennium.
The purpose of this letter is to request your assistance in making sure
the Council has statutory authorization to continue functioning without incurring
any liability to the state and forgiveness of any overhead charges from the state.
The Council believes it will be able to operate on atemporary basis with the
following conditions.
1.

2.

Professor Maury Holland has agreed- to continue acting as
executive director and provide his time and expertise on an
unpaid voluntary basis;
The Oregon State Bar will continue its contribution of $8,000
per biennium for travel expenses;

Letter to Representatives

J llne 23, 2003
Page 2

3.

Members ofthe Council will voluntarily assume the Council's.
clerical responsibility on a temporary basis until funding can be
restored.
.

Thank you for your attention concerning this request.
Best regards,

Ralph C. Spooner
RCS/ccb
cc:
Monica Brown
Susan Grabe
" KathrynClarke
'JMaury Holland

12nd OREGON LEGISLATIVE ASSEMBLY-2003 Regular Session

A·Engrossed

Senate Bill 5512
Ordered by the Senate July 18
Including Senate Amendments dated July 18
Printed pursuant to Senate Interim Rule 213.28 by order of the President of the Senate in conformance with pre~
session filing rules, indicating neither advocacy nor opposition on the part of the President (at the request
of Budget and Management Division, Oregon Department of Administrative Services)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the
measure.

[Appropriates moneys from General Fund to Council on Coitrt Procedures for biennial expenses.]
Limits biennial expenditures from fees, moneys or other revenues, including Miscellaneous Receipts, but excluding lottery funds and federal funds, collected or received by Council on Court
Procedures.
Declares emergency, effective July 1, 2003.
1

A BILL FOR AN ACT

2

Relating to the fmancial administration of the Council on Court Procedures; limiting expenditures;

3
4

and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

5

SECTION 1. Notwithstanding any other law limiting expenditures, the amount of $8,000

6

is established for the biennium beginning July 1, 2003, as the maximum limit for payment of

7

expenses from fees, moneys or other revenues, including Miscellaneous Receipts, but

8

cluding lottery funds and federal funds, collected or received by the Council on Court Pro·

9

cedures.

ex~

10

SECTION 2. This 2003 Act being necessary for the immediate preservation of the public

11

peace, health and safety, an emergency is declared to exist, and this 2003 Act takes effect

12

July 1, 2003.

13

Note: For budget, see 2003·05 Biennial Budget
NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections axe in boldfaced type.
LC 9512

Attachment 6A
STEPHEN L. BRISCHETT(
ATTORNEY AT LAW

520 S. W. YAMHILL S7:, SUITE 500
PORTLAND, OREGON 97204
slb@brischettolaw.com
TEL.. (503) 223-5814

UCENSED IN INDIANA.
OREGON & WASHINGTON

FAX.. (503) 228-1317

June 24, 2003

Mr. Maury Holland
Executive Director
University of Oregon School of Law
1221 University of Oregon
1515 Agate St.
Eugene OR 97403
RE: Council on Court Procedures
QRCP 59B
Dear Mr. Holland:
I am Chair of the Uniform Civil Jury Instructions Committee. I am writing to you to raise a
concern regarding ORCP 59B for consideration by the Council on Court Procedures.
The Uniform Civil Jury Instructions Committee is in the process of conducting a comprehensive
review of all of the uniform instructions. As a part of this review, we have discussed ucn 90.03
and 90.04, two uniform instructions designed for use by trial judges when giving juries written or
tape recorded instructions.
Several members of our committee have suggested that uen 90.03 and 90.04 provide guidance
to practitioners and judges on when a party may be entitled to have written or tape recorded
instructions circulated to the jury. After reviewing ORCP 59B, the committee has concluded that
the Rule of Civil Procedure is not sufficiently clear for us to provide this guidance.
Under ORCP 59B, written or electronically recorded instructions will be given to a jury in the
following circumstances:
"If either party requires it, and at commencement of the trial gave notice of that
party's intention so to do, or ifin the opinion of the court it is desirable, the charge
shall either be reduced to writing, and then read to the jury by the court or
recorded electronically during the charging of the jury."

Mr. Maury Holland
June 24,2003
Page 2

In reviewing this Rule of Civil Procedure, the committee has concerns regarding the ambiguous
nature of the phrase "If either party requires it..." Specifically, the word "requires" in the context
of the sentence can be interpreted to mean if either party determines that they need such
instructions and gives timely notice. Alternatively, the phrase can be interpreted to mean if the
party gives timely notice and the court finds that the party needs such instructions. The two
possible interpretations affect whether a party has a right to written or tape recorded instructions
after timely notice or,vhether the court has discretion IO ref..:se a request evel1,in circumstances·
where timely notice has been given.
'
.
I request, on behalf of the Uniform Civil JUlY Instructions Committee, that the Council on Court
Procedures review ORCP 59B and consider clarifying the meaning of this provision.
our assistance in this regard.

SLB/lcg
cc: Lisa Sindlinger

Attachment 68
<Hamlin, Bruce
51. Hilaire, Gary
Tuesday, June 24,20031:13 PM
Hamlin, Bruce
RE: dual service by mail and fax

From:
Sent:

To:
Subject:

Hi Bruce. Attached are proposed changes to ORCP 9F and IO regarding dual service by both fax and maiL The
bold underline is proposed changes. In short, 9F is amended to clarifY that service by fax is equivalent to hand
delivery and then references IOD. At present there is no IOD and I would propose adding one.
The way I read ORCP lOA, the content of same discusses "days" such as the beginning and end of a period,
weekends, holidays, etc. There is a separate subsection C for service by mail and which is a mode of service. In
attempting to address the circumstance of dual service by both mail and fax: I believe that we are addressing a
mode of service and it might therefore be better to keep it off by itself. It might make subsection C a little
.'confusing were there to be language in there also dealing with service by fax as referenced by the pmposed
change to 9F. So maybe a new subsection D would be OK? I borrowed much of the language from IDC for the
sake of consistency.
Gary

Proposed ORCP
amendments.doc

-----Origlnal Message----Hamlin, Bruce
Sent:
Thursday, April 03, 2003 8:50 AM
To:
St. Hilaire, Gary
Subject:
RE: dual service by mail and fax

From:

If you're interested and have time, you could draft a change. My feeling is that 9F and 10A would need to be
amended to make the rule clear. Iwouid then look at your draft, we'd talk about it, and then Iwould use my contacts
with the Council to put it on the agenda.
-----Original Message----From:
St. Hilaire/ Gary
Sent:
Thursday, April 03, 2003 7:06 AM
To:
Hamlinl Bruce
Subject: RE: dual service by mail and fax

Hi Bruce. Thanks for the time you spent weighing this issue. The very fact of your having to consider it

and come down on one side or the other indicates that it is worthy of considering an amendment to the
ORCP. What would have to be done?
Gary
-----Orlginal Message----Hamlin, Bruce
Sent:
Wednesday, April 02, 20034:06 PM
To: St. Hilaire, Gary
SUbject:
dual service by mail and fax

From:

Quite some time ago, you copied me on a thread having to do with this issue. For what its worth, Icome
down on the side of treating fax service the same as service by hand delivery. But, to make it clear would
1

fequire an amendment to the ORCP. I am the former chair of the Council on Court Procedures. The cycle is
as follows. The CCP begins meeting in about October, and completes its work by December 2004. The
effective date for any amendment would be 1/1/06. Let me know if you want to do something.

2

ProposedAmendments to ORCP 9F and lOA

Purpose
To clarify how time is computed when a document is served by both mail and telephonic
facsimile.
Proposed Amendments
ORCP 9F:

"Service by Telephonic Facsimile Communication Device. Whenever under these rules
service is required or permitted to be made upon a party, and that party is represented by an
attorney, the service may be made upon the attorney by means of a telephonic facsimile
communication device if the attorney maintains such a device at the attorney's office and.the
device is operating at the time service is made. Service in this manner shall be equivalent to
service by hand delivery. When a notice or other paper is served by both mail and facsimile
and the certificate of service for that document so indicates, same shall be treated as service
by facsimile consistent with ORCP lOD.
ORCP lOD:
"Service by telephonic facsimile. Whenever a party has the right or is required to do
some act or take some proceedings within a prescribed period after the service of a notice
or other paper upon such party and the notice or paper is served by telephonic facsimile, 3
days shall not be added to the prescribed period.

