***NOTICE***
PUBLIC J\1EETING
COUNCIL ON COURT PROCEDURES
Saturday, February 14, 2004
University of Oregon School of Law
Knight Law Building
(Fourth Floor, Lewis Lounge)
1515 Agate Street
Eugene, Oregon

AGENDA
1. Callto order
2. Approval of 1-10-04 minutes (attached)
3. Reports and recommendations (Ms. Clarke)
3a. ORCP 46 A(l )--Judge Velure's proposed amendment (Judge Carp)
3b. ORCP 59 H (Judge Harris for the Jury Innovation Committee)
3c. ORCP 59 H--additional requirements for preserving error regarding jury instructions
(see Attachment A to. this agenda) (Justice Durham for the corrpnittee)
3d. ORCP 9 F and 10 D--effective date offax service (member of the committee)
3e. ORCP 32--proposed amendments regarding class actions (Mr. Sugerman for the
committee)
3f. ORCP 44 A--proposed amendments regarding court-ordered physical or mental
examinations (see Attachment B to this agenda) (Justice Durham for the committee)
3g. ORCP 44 Co-proposed amendments regarding requests for written reports and
existing notations of examinations relating to injuries for which recovery is sought
(member of the committee)
4. Old business
5. New business
6. Adjournment

# # #

COUNCIL ON COURT PROCEDURES
Minutes of Meeting of January 10. 2004
Oregon State Bar Center
5200 Southwest Meadows Road
Lake Oswego, Oregon

Present:

Daniel L. Harris
Alexander D. Libmann
Connie Elkins McKelvey
Shelly D. Russell
David F. Sugerman
John L. Svoboda

Lisa Amato
Eric 1. Bloch
Bruce J. Brothers
Eigene H. Buckle
Ted Carp
Kathryn H. Clarke
Don Corson
Robert D. Durham

Benjamin Bloom, Allan H. Coon, and Russell West attended by speaker telephone.
Excused:

Richard L. Barron
Martin E. Hansen
Nely L. Johnson
Nicolette D. Johnston
David Schuman
Ronald D. Thorn

Mr. David Barrows, representing the Process Servers, was present. Also present were Maury
Holland, Executive Director and Gi1ma Henthorne, Executive Assistant.

Agenda Item 1: Call to order. Ms. Clarke, as Acting Chair, called the meeting to order
at 9:35 a.m.
Agenda Item 2: Approval of 10-11-03 meeting minutes. On motion duly made and
seconded, the minutes of the 10-11-03 meeting were approved with the following corrections:

i. Item 5 iii on p. 2: Mr.Sugerman should be shown as among the members appointed to
the Jury Innovation Committee.
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ii. Item 5 iv on p. 2: On motion of Justice Durham, duly seconded and unanimously
agreed to, the entire sentence beginning "But the general consensus of members was that, ...."
was deleted.
iii. Item 5 vi on p. 3: The clause "and these discussions can be included in the record[.]"
was deleted.
iv. Item 5 viii on p. 4: Mr. Sugerman did not state that "the Council ultimately took no
action on any,Proposed amendments to this rule, ..."
v. Item 8 on p. 5: The date of the Council's final scheduled meeting in 2004 was
corrected from Dec. 13 to Dec. 11.
Agenda Item 4: Election of 2004 officers. * Mr. Buckle offered a motion, duly
seconded and unanimously agreed to, that the following members be nominated to fill the
indicated Council offices during 2004: Kathryn Clarke to be Chair, Connie Elkins McKelvey to
be Vice Chair, and Nicolette Johnston to be Treasurer. Mr. Bloom then offered a motion, du1y
seconded and unanimously agreed to, that the nominations be closed, resulting in the election of
the aforesaid members to the offices shown.
*Taken up out of the order shown on the agenda.
Agenda Item 3: Reports and recommendations (Ms Clarke):
3a. ORCP 70--Judgments (Judge Carp). Judge Carp reported that he and Prof.
Holland had taken a close look at HB 2646 to determine whether its enactment created any
difficu1ties regarding the ORCP. He asked Prof. Holland to summarize their conclusions. Prof.
Holland referred members to a memo, a copy of which is attached to these minutes, he had
addressed to Judge Carp, which concluded that this new legislation meshed perfectly well with
the ORCP. Judge Carp stated that he and Prof. Holland suggested that, since HB 2646 totally
repealed former ORCP 70, the principal rule concerning judgments, it might be useful to prepare
a staff comment to account for this deletion and to alert lawyers to the legislative provisions that
replaced the rille. The members expressed general agreementwith this suggestion, and Judge
Carp said that he wou1d work with Prof. Holland to prepare a draft staff comment for the
Council's consideration at a forthcoming meeting. **
3b. ORCP46 A(l)--Judge Velure's proposed amendment (Judge Carp). Judge Carp
stated that he had not had a chance to discuss this matter with Judge Velure, but would do so
prior to the Feb. 14 meeting when he would report what resulted from the discussion. Mr.
Corson asked whether Judge Velure's concem might be better addressed in the UTCR.
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3c. ORCP 59 B (Judge Harris for the Jury Innovation Committee). Judge Harris
stated that this committee had not yet had an opportunity to meet to consi~er one or more
possible amendments to this section he had prepared. He added that he expected the committee
would be able to meet prior to the Feb. 14 meeting, at which time he said he hoped there might
some specific amending language to propose.
3d. ORCP 59 H--additional requirements for preserving error regarding jury
instructions (see Justice Durham's letter dated 10-15-03 attached to the agenda of this
meeting) (Justice Durham). Justice Durham said that he was anxious to leam whether the
matter addressed in his letter actually constitutes a problem which the Council might usefully
address by amending this section. He added that he regarded as something of an oddity that this
rule of trial court procedure appears to encroach on appellate procedure by prescribing as the
only requirement for preserving error regarding jury instructions is that the aggrieved party either
request that a particular instruction be given or take an exception to an instruction given, without
in either event informing the trial judge of any reason or authority supporting such request or
exception. He stated that his concern was whether, in fairness to trial judges and in the interest
of possibly avoiding reversible error regarding instructions, this section should be amended to add
to the requirement of a request or an exception some appropriate additional requirement that a
party assigning error to an instruction would be required to apprise the trial judge of the
reasoning and authority supporting any request or exception.

Mr. Brothers stated that he was inclined to agree with the concern raised by Justice.
Durham, as did Mr. Sugerman. Ms. Clarke commented that, in her experience handling appeals,
the reasoning or authority supporting a request or exception is sometimes more or less implied or
imported rather than being formally incorporated in the record, which she said can occasionally
cause difficulties. Judges Coon and Harris indicated they thought this matter warranted further
consideration, and offered to work with Justice Durham and any other interested members in an
effort to draft some appropriate amending language. Ms. Clarke thereupon appointed a
committee consisting of Justice Durham as Chair, Judges Coon and Harris, Ms. Amato and
herselfto work on this matter. Justice Durham said he would prepare some proposed amending
l?llguage to share with the members of this committee. Judge Bloch remarked that something
along the lines of what Justice Durham had ill mind would seem to have the effect of making good
prac~ice for uniform. Mr. Svoboda rai.sed a .question as to whether thi~ ~ort of.amendment might
.reqUIre some amendment to the ORS, m whICh event there should be halson With the Procedure
and Practice Committee.

*'

3e. ORCP 9 F and 10 D--effective date offax service (Ms. Clarke). There was
general agreement that these sections do not clarifY the effective date of senrice by fax. Mr.
Brothers stated that, insofar as its effective date is concerned, he believed service by fax should
be treated the same as service by mail. Ms. Clarke thereupon appointed a committee to give
further consideration to this matter, consisting of Judge Carp, Ms.McKelvey, and Ms. Russell.
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It was further agreed that it would be entirely appropriate if this committee or any of its
members consulted about this matter with Mr. Bruce Hamlin who initially brought it to the
Council's attention.

3f. ORCP 32--possible amendments regarding class actions (Mr. Sugerman). Mr.
Sugerman stated that he had consulted about this matter with Judge Henry Kantor, who was
Chair of the Council when amendments to this rule were considered. Mr. Sugerman further
stated that he believed that several issues regarding class action procedures were matters of
serious concern, the most important of which appeared to be the mandatory use of claim forms
pursuant to ORCP 32 F, the adverse consequences of which he said were t{) drive up attorney
fees, increase the burden on the trial court, and lowering of class recoveries when class members
move and cannot be located. He added that the current rule's bar on class members' recovering
statutory damages under the Unlawful Trade Practice Act merits reconsideration.
Ms. Clarke then appointed a committee to work on this matter consisting of Ms. Amato,
Judge Bloch, and Mr. Sugerman.
Agenda Item 5: Old business (Ms. Clarke). Mr. Corson stated that he believed that
some further consideration should be given to ORCP 44 A, in particular to whether this section
should be amended to provide greater uniformity as to whether examinees are entitled to such
protections against possible abuses as that a record be made of examinations and that they may
have representatives of their choosing present throughout examinations. He added that he was
aware that the Council considered these issues during the 1999-2001 biennium, when proposed
amendments that would have afforded these protections failed of final promulgation by one vote.
Mr. Brothers commented that this section was having a greater impact on cases than any other
single provision of the ORCP.

Mr. Buckle noted that the Council had thoroughly debated and considered these issues as
recently as the 1999-2001 biennium, and that he thought it would be a mistake to revisit them
again at this time. He further stated that it was obvious that these were highly contentious issues
between the plaintiffs and defense bars, and therefore was skeptical as to whether any changes to
this section could be agreed on to the point of securing the necessary 15 favorable votes for
promulgation. He concluded by saying that he would defer to the Council's trial judges on the
question of whether problems concerning court-ordered examinations are being encountered with
any greater frequency now than in the past.

Mr. Libmann said that he preferred to leave the present system as it is, where the
attorneys can usually work things out by agreement and without having to go to a judge, who
might give them something they don't want. Judge Harris remarked that he had written out his
policy regarding court-ordered exams, so that all lawyers know what it is and there is no problem
about inconsistent rulings. Mr. Buckle stated his concern that amendments of the kind that seem
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to be favored by the plaintiffs bar would risk making examinations even more litigious than they
already are, such as by raising the question of whether a claimant's representative can be deposed
by the defendant's attorney. Mr. Sugerman said that, as contentious as some of these issues
appeared to be, he thought that broad agreement could be reached at least on the matter of
recording examinations in some non-obtrusive form.
This discussion concluded by Ms. Clarke's appointing a committee to be chaired by
Justice Durham, with Mr. Buckle, judge Carp, Mr. Corson, and Judge Johnson as members, to
determine first whether a problem exists in the form of inconsistent rulings on these matters from
judge to judge or from court to court. Justice Durham expressed agreement with a suggestion by
Mr. Libmann that this committee should not tackle the core issues that have long been so
contentious, but should concentrate on trying to formulate some modest procedural reforms that
could command broad support.
Agenda Item 6: New business (Ms. Clarke). In response to Ms. Clarke's query
whether there was any item of new business any member wished to suggest, Mr. Bloom stated
that he thought a problem needing clarification exists in connection with ORCP 44 C, such as
when someone who will testify as an expert witness has examined the claimant in the course of
treatment of diagnosis. Ms. McKelvey said that she agreed with Mr. Bloom's point, citing "bad
baby" cases where records relating to the mother's most recent and prior pregnancies are very
important. Several members commented that they did not believe any particular problem exists
regarding ORCP 44 C. Ms. Clarke then appointed a committee to look further into this matter
consisting of Mr. Bloom, Mr. Brothers, and Mr. Svoboda:
Ms. Clarke reminded members that the next Council meeting, on Feb. 14, will be held at
the University of Oregon School ofLaw in Eugene.
Agenda Item 7: Adjournment (Ms. Clarke). Without objection Ms. Clarke adjourned
the meeting at 11 :06 a.m.
Respectfully submitted,
Maury Holland
Executive Director
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[For distribution at 1-10-04 meeting]
To: Judge Ted Carp <h.ted.car;p@ojd.state.or.us>
Cc: mholland@law.uoregon.ed.:y
Subject: A:ffeets ofHB 2646 on ORCP

~

Ted, below is what I've come up with regarding the impact of this
judgments legislation on the ORCP. I don't think anything I've found requires
action by the Council with one possible exception regarding the repealed ORCP
70. As far as I can tell, the impact of lIB 2646 is mostly terminological,
especially the emphasis on classifying all judgments as "general," "limited," or
"supplemental." Its practical impact will, it seems to me, be more on judges and
court administrators than on practitioners.

tft-d;'

I. Summary ofHB 2646's (the "Act") HJtets on the QRCP:

1. Section 90. ORep 67 B is amended to read:
"B. Judgment for less than all claims or parties in action. When
more than one claim for relief is presented in an action, whether
as a claim, counterclaim, cross-claim, or third party claim,
or when multiple parties are involved, the court may
render a limited judgment as to one or more but fewer than
all of the claims or parties. A judge may render a limited
judgment under this section only if the judge determines that
there is no just reason for delay."
{Note: This removes the previous requirement of "an express direction for
entry of judgment."}
2. Section 173. ORCP 32 M is amended to read:
"M. Form of Judgment. The judgment in an action ordered
maintained as a class action, whether or not favorable to the
class, shall specify or describe those found to be members
of the class or who, as a condition of exclusion, have agreed to
be bound by the judgment. If a judgment that includes a
-1-

money award is entered in favor of a class, the judgment
must, when possible, identify by name each member of
the class and the amount to be recovered thereby."
{Note: Making exclusion conditional upon agreeing to be bound by the
judgment probably violates 14th. amendment due process, but this feature of Rule
32 is not added by the Act. It's been in 32 F(l) since the ORCP became effective
in 1980. This issue has, as far as I know, never been litigated in Oregon.}
3. Section 259. ORCP 32 F(2) is amended by deleting "final" before
"against a defendant ....." Pursuant to this legislation there is no longer any
such thing as a "final judgment" under that label.
4. Section 260. ORCP 47 H is amended by substituting "limited
judgment" for "final judgment" in the catch line, and by substituting "If the court
grants summary judgment for less than all parties and claims in an action, a
limited judgment may be entered if the court makes the determination required by
Rule 67 B" for "In any action involving multiple parties or multiple claims, a
summary judgment which is not entered in compliance with Rule 67 B shall not
constitute a fmal judgment."
5. Section 261. ORCP 67 G is amended by substituting "limited
judgment" for "final judgment.
6.

Section 262.
ORCP 68 C(6)(a) is amended to read:

"If more than one judgment is entered in an action, the court shall
take steps as necessary to avoid the multiple taxation of the same
attorney fees and costs and disbursements in those judgments."
ORCP 68 C(6)(b) is amended to read:
"If more than one judgment is entered for the same claim
where separate actions are brought for the same claim against
several parties who might have 1?een joined as parties in the
same action, or where pursuant to Rule 67 B separate limited
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judgments are entered against several parties for the same
claim), attorney fees and costs and disbursements may be
entered in each judgment as provided in this rule, but
satisfaction of one judgment bars recovery of attorney fees
or costs and disbursements included in all other judgments. "
7. Section 263. ORCP 72 D is amended to read:
"If a court enters a limited judgment under the provisions
ofRule 67 B, the court may stay enforcement of the judgment
and may prescribe such conditions as are necessary to secure
the benefit thereof to the party in whose favor the judgment
is entered."
8. Section 264. ORCP 81 A(9) is amended by substituting "which before
entry of a judgment enables a plaintiff ....." for "which before fmal judgment
enables a plaintiff . . . . ."
9. Section 265. ORCP 84 A(3) is amended by deleting: "[B]efore final
judgment as security for the satisfaction of any judgment that may be recovered
against such fmancial institution."
10. Section 266. ORCP 84 B is amended to read: "Only the following
kinds of property are subject to lien or levy before judgment" vice "Only the
following kinds of property are subject to lien or levy before fmal judgment."
11. Section 568. ORCP 67 A is amended to read:
"A Defmitions. 'Judgment' as used in these rules has the
meaning given that term in section 1 of this 2003 Act. 'Order'
as used in these rules means any other determination by a
court or judge that is intermediate in nature."
12. Section 580. Repeals ORCP 70. {Note: The ground covered in
former Section 70 A, relating to the form of judgments, is now covered by
Sections 4 and 5 of the Act. Sections 4 and 5 of the Act are not identical to
former Section 70 A, but the differences seem to be quite negligible.
The ground covered in former Section 70 B, relating to entry ofjudgments,
-3-

is covered in Sections 9 through 11 of the Act. There are significant differences·
between Sections 9 through 11 and former Section 70 B, such as elimination of
references to a "judgment docket," but nothing that, in my view, need concern the
Council.
The ground covered in former Section 70 C, relating to submission of
forms of judgment, is now covered by Section 3 of the Act. The differences
between these do not seem to me to warrant any concern by the Council.
Correction ofjudgments is dealt with in Sections 12 and 13 of the Act, but
these provisions are consistent with ORCP 71, which was not deleted or amended
by the Act.}

n.

IS!lllL action needed on the part of the Council? I have not found
anything in the Act that seems likely to cause problems regarding the ORCP in the
sense of inconsistencies or failures to mesh. The drafters of the Act seem to have
taken great care to deal with all ORCP provisions relevant to judgments that might
be impacted by it.
The only question I would raise is whether ORCP 70 should be allowed to
continue to be a blank. I don't know of any set of civil rules which lacks a basic
provision concerning something as important as judgments in general. A set of
rules lacking a judgments provision somehow seems to me like a set of teeth with
a front tooth conspicuously missing. Obviously, the Council can't do anything
inconsistent with this legislation, but do you think it would serve any useful
purpose to promulgate a new ORCP 70 that would simply make references to the
pertinent ORS provisions?
P.S: If you'd like this message, or something like it edited by you, to go
out to Council members in advance of the Jan. 10 meeting, you could forward it
by means of: <co«p@law.uoregon.eQ1J> Otherwise I'll have prepared hard copies
for distribution at the meeting.

Maury
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Final action had not been taken on some legislation
when this book went to print. Please check the
separately published Addendum for updated information.

OREGON STATE BAR
CONTINUING LEGAL EDUCATION

CIVIL PROCEDURE AND DISPUTE RESOLUTION; APPELLATE PRACTICE

I. INTRODUCTION
The 2003 Legislative Assembly enacted a comprehensive revision of the laws
governing judgments and made numerous other legislative changes to the laws
governing procedure in civil actions. These changes include adoption of the Revised
Uniform Arbitration Act, substantial changes to statutes of limitations, and a
provision allowing use of a declaration under penalty of perjury in lieu of a sworn
affidavit. In addition to the legislative changes, the Council on Court Procedures
substantially amended the ORCP governing subpoenas of medical records to comply
with the federal Health Insurance Portability and Accountability Act of 1996
(HIPAA).
II. HB 2646 (ch 576) JUDGMENTS REVISION
HB 2646 enacts a general revision of the laws governing judgments. The new
law affects the practice of every lawyer who files pleadings of any sort in Oregon
courts. The bill changes the rules for all civil actions and criminal actions. All
lawyers will need to be acquainted with the principal provisions of the bill when it
takes effect on January 1,2004.
HB 2646 is a product of the Oregon Law Commission (ORS 173.315-173.357).
As with all legislative proposals of the commission, an extended report on
the provisions of the bill is available at the commission's Web site,
<www.willamette.edu/wucl/oregonlawcommission> ("OLC Report").
A.

Highlights
(I)
Decrees no longer exist. All documents that formerly were captioned as
decrees must be captioned as judgments after January 1,2004.
(2)
The judgment docket no longer exists. The practical significance of
"docketing" a judgment was that the judgment acquired lien effect. HB 2646
eliminates "docketing" of a judgment, and instead directs the clerk to note in the
register whether or not a judgment creates a lien. The clerk still must keep a separate
record of information for these judgments for the purpose of title checks.
(3)
All judgments are either general, limited, or supplemental judgments,
and must be captioned as such. This mandate is probably the single most significant
change from a practicing lawyer's point of view. As discussed below, the
consequences of mislabeling a limited judgment as a general judgment can be severe.
The lawyer must know the difference between the three types of judgments and
make sure that the lawyer's forms, and the forms prepared by other lawyers, are
correctly labeled.

(4)
If the caption of a judgment fails to indicate whether the judgment is
a general, limited, or supplemental judgment, or a document is labeled as a decree,
the document will be treated as a general judgment. HB 2646 as introduced did not
contain this provision. Because of the limitations of the Judicial Department
computer system, it was impossible to ensure that documents that were not properly
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labeled would not be entered in the register. The default rule was added by
amendment.

(5)
The entry of a general judgment will normally have the effect of
dismissing with prejudice any claim in the action that is not decided by the general
judgment or by a previous limited judgment. This rule reverses the common-law rule
requiring that a written judgment be entered for every claim in the action.
(6)
Any document captioned as a judgment is appealable. HB 2646
establishes a fixed rule that a document captioned as a judgment and signed by a
judge can be appealed. The "magic words" requirement of ORCP 67 B is eliminated,
although the court still must make a determination that there is no just reason for
delay before entering a limited judgment. Limited judgments for support are the only
exception to this rule.
(7)
The portion of a judgment previously labeled as a "money judgment"
must now be labeled as a "money award. " The requirements for the money-award
portion are essentially the same as those previously established for money
judgments.
Instead of making a motion for renewal of a judgment, a judgment
(8)
creditor must now file a certificate of extension. The certificate of extension is
effective on filing for the purposes of preventing expiration of judgment remedies.
B.

Limited, General, and Supplemental Judgments
HB 2646 defines a judgment as "the concluding decision of a court on one or
more claims in one or more actions, as reflected in a judgment document." HB 2646
divides judgments into three categories, as follows:
Limited judgments. Section I of the bill defines a limited judgment as a
(1)
judgment rendered before entry of a general judgment in an action
that disposes of at least one but fewer than all claims in the action
and that is rendered pursuant to a statute or other source of law that
specifically authorizes disposition of fewer than all claims in the
action.
A judgment entered under ORCP 67 B is a limited judgment.

(2)
General judgments. Section 1 of the bill defines a general judgment as
a "judgment entered by a court that decides all claims in the action except (a) A
claim previously decided by a limited judgment; and (b) A claim that may be
decided by a supplemental judgment." General judgments replace what was
commonly referred to in the ORCP as "final judgments." General judgments are
intended to be the judgment entered at the end of the case, resolving all claims not
resolved by earlier limited judgments in the case.
(3)
Supplemental judgments. Section 1 of the bill defines a supplemental
judgment as a "judgment that by law may be rendered after a general judgment has
been entered in the action and that affects a substantial right of a party." Examples
of such judgments are judgments for attorney fees under ORCP 68. Section 101 of
3-4
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the bill provides that modifications of judgments of divorce or separation are done
by supplemental judgment.

C.

Important Provisions
Section I.
Definitions. The OLC Report contains a lengthy section on the
source of the definitions used in HB 2646. It is well worth reading, especially with
respect to the significance of the definitions in determining the types of judicial
decisions that are appealable.
Section 2.
Application. The bill applies to circuit courts, justice courts,
municipal courts, and county courts exercising judicial functions, unless otherwise
specifically provided in the bill.
Section 4.
Form of judgment document generally. Section 4 establishes
general requirements for the form of judgments and applies to both civil and
criminal judgments. Every judgment document must indicate whether the judgment
is a limited judgment, a general judgment, or a supplemental judgment.
PRACTICE TIP: If the timing on entry of a judgment is important, a
lawyer will want to keep close tabs on judgment forms delivered to a judge
before January 1, 2004. If the judgment is not signed by the judge and filed
with the clerk before January 1, 2004, and the form does not comply with HB
2646, the clerk is directed to return the judgment form to the judge. See the
discussion under Section 8, below.

Section 5.
Civil judgments with money awards. The existence of a separate
money award in the judgment document determines whether a judgment creates a
judgment lien. If a judgment document does not contain the separate money award
section, the judgment can still be enforced by judgment remedies but the judgment
does not create a judgment lien.
Section 6.
Criminal judgments with money awards. The requirements for
money awards in criminal judgments are similar to the requirements for civil
judgments. Judgments entered on uniform citation forms are not subject to the
requirements.
Section 7.
Duties of the judge with respect to form ofjudgment. Subsection
(1) of this section eliminates the requirement of ORCP 67 B that "magic words"
appear in the judgment document to acquire an appealable judgment. Instead, the
judge is charged with making the required determination (no just reason for delay)
and, by the very act of signing a document captioned as a limited judgment, attests
to having made that determination.
Section 8.
Duty of the clerk with respect to form ofjudgment. Subsection (2)
of this section prohibits the clerk from entering the judgment unless the judgment
document is labeled as a limited, general, or supplemental judgment. The clerk is
directed to return unlabeled judgment documents to the judge for insertion of the
appropriate designation. The language also requires that the clerk return to the judge
any document labeled as a "decree."
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PRACTICE TIp: Substantial delay in entry of a judgment could result
from failure to properly caption a judgment, especially in light of personnel
reductions made by the courts in response to the budget shortfall.

Section 9.
Entry ofjudgments. The bill repeals the laws requiring that circuit
courts maintain dockets, but requires that these courts maintain a separate record that
allows title companies and other interested persons find the details of judgments that
create judgment liens.
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Section 9a. Court records. The Judicial Department had substantial concerns
about being able to implement the many changes made by HB 2646 with their
legacy computer system. This section allows the department to continue entry in the
records using the old terminology until funding is available to update the system.
Section 10. Notice to attorneys. Once implemented, this section will require
that the notice sent to attorneys must reflect whether the judgment was entered as
a limited, general, or supplemental judgment. Instead of indicating whether the
judgment was docketed, the notice will indicate whether a judgment lien was
created.
Section lOa. Temporary provision on notice to attorneys. The notice of
judgment currently being sent to attorneys is computer-generated. Section lOa allows
the courts to use the old forms until funding is available to update the computer.
Section 11. Effect of entry of judgment. Subsection (1) of this section
establishes general rules about 'the effect of entry of a judgment. The most important
of these rules is that on entry, a judgment can be appealed and enforced.
Subsection (2) addresses the problem of incorporation in the general judgment
of earlier written decisions of the court that did not constitute judgments. Examples
of these types of decisions are orders granting ORCP 21 motions and motions for
summary judgment for which a limited judgment is not entered. Under subsection
(2), these earlier decisions are incorporated in the general judgment and become
appealable when the general judgment is entered.
Subsection (3) constitutes a change in the law on the effect of the entry of a
general judgment. This subsection reverses the long-standing judicial rule that any
claim not resolved by a decision of the trial court is presumed not to have been
decided. Any claim not mentioned in the judgme"nt document is dismissed with
prejudice unless (1) the claim was resolved by the entry of a limited judgment,
(2) a decision on the claim is incorporated in the general judgment under the
provisions of subsection (2), or (3) the claim can be decided by a supplemental
judgment.
Subsection (6) establishes the default rule for documents that are not labeled
as a limited, general, or supplemental judgment, or that are labeled as a decree.
These documents are deemed to be general judgments.
Section 12. Corrections to judgments. The provisions of subsection (2) of this
section (relating to the time for appeal of a corrected judgment) reflect existing case
law insofar as the language conditions a new appeal period on whether the
correction affects a substantial right of a party. Subsection (3) creates a new rule,
3-6
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however, with respect to corrections that occur after the appeal period on the
original judgment expires. If the correction occurs before the original appeal period
expires, the parties receive another full appeal period from the date of entry of the
corrected judgment for any provision in the judgment. If the correction occurs after
the original appeal period expires, the parties receive another full appeal period only
for the corrected provisions of the judgment and other portions of the judgment
affected by the correction.
Section 13. Correction of designation of judgment as general judgment.
Subsection (1) of this section provides for a special motion for relief when a lawyer
inadvertently designates a limited judgment as a general judgment. The moving party
must show that the designation was made "under circumstances that indicate that the
moving party did not reasonably understand that the claims that were not expressly
decided by the judgment would be dismissed."
Subsection (3) provides for a special motion for relief when a judgment is
deemed to be a general judgment under Section 11(6) (e.g., when the document
submitted does not reflect whether the judgment is a limited, general, or
supplemental judgment). No showing is required for granting a motion under this
subsection.
PRACTICE TIP: The OLe Report notes that there was substantial concern
about the possibility of parties inadvertently submitting a general judgment
when only a limited judgment was intended. There will be occasions when the
party preparing the judgment document would be quite happy if a general
judgment was entered, thereby ending the case. Even though Section 13
provides relief for some wrongly labeled judgments, the lawyer will want to be
sure that the caption of a judgment being prepared by opposing counsel
accurately reflects the intended effect.
Section 14. Judgment liens. Subsection (2) of this section restates the general
rule about the lien effect of the money-award portion of a judgment. Subsection (3)
establishes the lien effect of the support-award portion of a judgment. Subsection (4)
makes a clear statement about the ability of a judgment debtor under the supportaward portion of a judgment to conveyor encumber real property free of the
judgment lien, but not free of individual support arrearage liens that have attached
to the property.
Section 16. Elimination ofjudgment lien by appeals. Former ORS 18.350(2)
provided that a judgment lien automatically expired if a supersedeas bond was filed
as part of an appeal of the judgment. This statute resulted in cases in which a bond
was filed and the lien eliminated, with a subsequent failure of the bond because of
unpaid premiums. Section 16 eliminates the automatic expiration of the lien, and
instead authorizes the appellant to make a motion for elimination of the lien on
filing a supersedeas bond and on providing additional security as may be required
by the court.
Section 18. Expiration ofjudgment remedies. Former ORS 18.360 provided
that judgments expired after a specific period of time. Section 18 of HB 2646 makes
3-7
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clear that the ability to enforce judgments expires after a certain period of time, but
the judgment lives forever. Subsection (6) of this section is new law that attempts
to bring spousal support into conformity to the greatest extent possible with the
25-year period currently provided for child support.
Section 19. Extension of judgment remedies. Former law required that a
motion for the renewal of a judgment be made to extend judgment remedies. An
order of renewal had to be entered (i.e., signed by the judge and entered in the
register) within the initial 10-year period. The requirement of an order of renewal
created problems because judges sometimes were slow to sign the order and deliver
it to the court administrator for entry.
Subsection (1) eliminates the requirement of an order and instead requires that
a certificate of extension be filed before the judgment remedies expire. This change
makes it easier for lawyers to be sure that the extension meets the deadlines of
Section 18.
Section 23. Release of lien. Although it has been fairly common practice for
lawyers to give lien releases, there was no specific statutory authorization for the
practice. Section 23 provides that authorization, prescribes certain requirements for
release of lien documents, and describes the effect of a release of lien.
Section 24. Assignment ofjudgment. Assignments must be acknowledged by
a notary (compare release of liens and satisfactions, which need only to be witnessed
by a notary).
Section 28. Motion to satisfY money award. This section is based onformer
ORS 18.405 and 18.410. The bill makes extensive changes in the manner in which
a motion under this section must be served.
Section 31. Debtor examination. This section changes the requirements
imposed on judgment debtors as a condition of requiring a debtor to appear for
examination. Former ORS 23.710(1) required that there be an "unsatisfied
execution" or service of a demand for payment. Section 31(1) sets forth three
optional preconditions for a debtor examination.
Section 35. Issuance of writs ofexecution. This section substantially changes
the existing law on the directions given to a sheriff in a writ of execution. Former
law had contemplated that a sheriff would make an active search for property and
make decisions about applying that property against the debt. Section 35 recognizes
that this language no longer reflected reality, and requires that either the writ, or
instructions to the sheriff prepared by the creditor, identify the property to be seized.
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Under subsection (5), a creditor must file a certified copy of the writ or a lien
record abstract for the writ in the County Clerk Lien Record if the writ requires the
sale of real property. The subsection provides that the recording has the effect of a
notice of pendency in counties where the judgment did not create a lien and in
which a notice of pendency is not already filed.
Section 38. Return on writ of execution. The last sentence of this section
allows a judgment creditor to give the sheriff additional time to make a return on
the writ when the normal 60-day time period is inadequate to finish a sale.
3-8
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Section 39. Notice to judgment debtor. Former law required the use of the
challenge to garnishment form by debtors that wished to claim an exemption. This
section requires that debtors use a challenge to execution form as set forth in Section
42 of the bill.
Section 40. Challenge to writ of execution. Former law had an antiquated and
unused series of statutes that called for the creation of a "sheriff's jury" to decide
third-party claims to property seized on execution. The bill allows use of the
challenge to execution form to assert that interest.
Section 45. Retroactive effect. This lengthy section sets forth the extent to
which the changes made by HB 2646 are retroactive. The general rule is that the
changes apply only to judgments entered on or after January I, 2004. However,
specific provisions (e.g., the use of a certificate of extension in lieu of a motion for
renewal) also apply to judgments entered before January I, 2004.

III. MISCELLANEOUS CHANGES TO CIVIL PROCEDURE
A. HB 2087 (ch 110)
Council on Court Procedures
HB 2087 amends ORS 1.730 and 1.735 to change the procedures for
promulgating, amending, or repealing an ORCP by the Council on Court Procedures
(CCP). Specifically, the bill directs the CCP to publish or distribute notification of
changes to the ORCP within 60 days after the meeting at which the changes are
made. The CCP already must provide members of the bar with 30 days' prior notice
of any meeting at which it intends to take action on changes to the ORCP. By
adding a requirement that the CCP thereafter provide 60 days' notice of any changes
to the ORCP, this measure is intended to provide lawyers with an opportunity to
comment.
NOTE: The Legislative Assembly has provided no funding for the CCP
during the 2003-2005 biennium. The CCP will continue to function on a
voluntary basis, with some financial support from the Oregon State Bar for
travel expenses of members.
B.

HB 2279 (ch 598)
Revised Uniform Arbitration Act
HB 2279 amends the current Uniform Arbitration Act (UAA) to enact the
revised version of the UAA. The existing UAA was adopted in 1955. Since that
time, the National Conference of Commissioners on Uniform State Laws adopted
revisions to the UAA, which have been approved by the American Bar Association
and adopted by five states. This measure brings Oregon law into accord with the
revised version of the UAA.
Section 54 of HB 2279 requires mandatory alternative dispute resolution (ADR)
in medical malpractice cases within 270 days after the claim is filed unless the
parties stipulate to opt out. It is hoped that this requirement will help to resolve
many medical malpractice cases that currently proceed to trial without the parties
having the benefit of participating in some form of ADR.
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2

jury pursuant to subsection C(2) of this rule and no

3

instruction given to a jury shall be subject to review

4

upon appeal unless its error,if any, was pointed out

5

to the judge who gave it and unless a notation of an

6

exception is made immediately after the court instructs

7

the jury.

8

stated and taken down by the reporter or delivered in

9

writing to the judge.

No statement of issues submitted to the

Any point of exception shall be particularly
It shall be unnecessary,

10

regarding matters related to trial procedure, to note

11

an exception in court to any other rUling made.

12

matters related to trial procedure,

13

rulings, including failure to give a requested

14

instruction or a requested statement of issues, except

15

those contained in instructions and statements of

16

issues given, shall import an exception in favor of the

17

party against whom the ruling was made.

18

adverse rulings, including failure to give a requested

19

instruction or a requested statement of issues, are not

20

subject to review on appeal unless the aggrieved party

21

pointed out to the trial judge the error in the ruling

22

or the refusal to give the requested instruction or

23

statement of issues."
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FINAL AMENDMENTS AS OF SEPTEMBER 8, 2000
Compelled Medical Examinations
(ORCP 44 A)
1
2

Add highlighted material to existing text of ORCP 44A:
A.

Order for Examination.

When the mental or physical

3

condition or the blood relationship of a party, or of an agent,

4

employee, or person in the custody or under the legal control of

5

a party (including the spouse of a party in an action to recover

6

for injury to the spouse), is in controversy, the court may order

7

the party to submit to a physical or mental examination by a

8

physician or a mental examination by a psychologist or to produce

9

for examination the person in such party's custody or legal

10

control.

The order may be made only on motion for good cause

11

shown and upon notice to the person to be examined and to all

12

parties and shall specify the time, place, manner, conditions,

13

and scope of the examination and the person or persons by whom it

Attachment B

1

is to be made.

2

different conditions for good cause supported by the record, the

3

following conditions shall apply to a compelled medical

4

examination under this rule:

5

Unless the trial court requires other or

A (1) Compliance Wi th Agreed Condi tions.

The parties, the

6

examinee, and their representatives shall comply with any

7

conditions for the examination to which they agree in writing.

8

9

A(2) :Representation; :Reservation

Privileges.

or

Objections; Assertion

The examinee may have counselor another

10

representative present during the examination.

11

questions asked and the procedures followed during the

12

examination are reserved for trial or other disposition by the

13

court.

14

counsel, a right protected by the law of privileges.

15

16

or

All objections to

The examinee may assert, either personally or through

A(3) Obstruction.

No person may obstruct the examination.

If the examinee, counsel, or the examining, physician or

1

psychologist suspends the examination based on a good faith claim

2

that a person has obstructed the examination, the court may order

3

. a resumption of the examination under any conditions that the

4

court deems necessary to prevent obstruction.

5

agree to resume an incomplete examination without an order by the

6

court.

7

A (4) Record of Exa:mina tion .

The parties may

Any party, the examinee, or the

8

examining physician or psychologist may record the examination

9

stenographically or by audiotape in an unobtrusive manner.

A

10

person who records an examination by audiotape shall retain the

11

original recording without alteration until final disposition of

12

the action unless the court orders otherwise.

13

A(5) Transcription

or

Reoord.

Upon request, and upon

14

payment of the reasonable charges for transoription and copying,

15

the stenographic reporter shall make a transcription of the

16

examination and furnish a copy of the transcript, or in the case

1

of an aUdiotape record, the person who records the examination

2

sha~l

3

party and .the examinee.

make and furnish a copy of the

origina~

reoording, to any

1

Add highlighted material to ORCP 46B(2) (e) :

2

B(2) (e) Such orders as are listed in paragraphs (a),

(b),

3

and (c) of this subsection, where a party has failed to comply

4

with an order under Rule 44 A requiring the party to produce

5

another for examination, unless the party failing to comply shows

6

inability to produce such person for examination, or where a

7

party, the examinee, or a representative has violated an agreed

8

condition or has Obstructed an examination under Rule 44 A.

,
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