MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, January 4, 2014, 9:30 a.m.
Oregon State Bar
16037 SW Upper Boones Ferry Rd.
Tigard, Oregon
ATTENDANCE
Members Present:

Members Absent:

Hon. Sheryl Bachart
John R. Bachofner
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Michael Brian
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Hon. R. Curtis Conover
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Hon. Roger J. DeHoog
Travis Eiva
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Hon. Timothy C. Gerking
Robert M. Keating
Hon. Jack L. Landau
Maureen Leonard
Shenoa L. Payne
Deanna L. Wray*
Hon. Charles M. Zennaché*

Hon. Rex Armstrong
Jay W. Beattie
Hon. Paula M. Bechtold
Hon. Jerry B. Hodson
Hon. Eve L. Miller
Mark R. Weaver
Guests:
Mike Fuller, OlsenDaines PC
Matt Shields, Oregon State Bar
Council Staff:
Shari C. Nilsson, Administrative Assistant
Mark A. Peterson, Executive Director

*Appeared by teleconference
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I.

Call to Order (Ms. David)

Ms. David called the meeting to order at 9:33 a.m.
II.

Approval of December 7, 2013, Minutes (Ms. David)

Ms. David asked whether there were any changes or corrections to the December 7, 2013,
minutes (Appendix A). Ms. Payne noted a typographical error on page 11 (© instead of (c)) that
needed to be changed. A motion was made to approve the minutes with this change, the motion
was seconded, and the motion was passed by voice vote.
III.

Administrative Matters (Ms. David)
A.

Scheduling Non‐Portland Area Meetings

A brief discussion was held regarding the feasability of scheduling meetings outside of the
Portland area for the remainder of the biennium. It was decided that the goal will be to
hold the March meeting in Eugene at the University of Oregon Law School and invite law
students to attend. Mr. Bachofner will check with the Oregon Coast Aquarium in Newport
to see whether a meeting room might be available in either April or May. Prof. Peterson
will check with Lewis and Clark Law School regarding holding a meeting there in April if
that meeting does not end up being scheduled in Newport. Ms. Nilsson will send an e‐
mail polling members about whether they would be able to attend a Bend meeting in
either May or June. Depending on that result, Judge DeHoog will check on availability of
either his jury room or another appropriate venue.
IV.

Old Business (Ms. David)
A.

Committee Reports
1.

Electronic Discovery (Ms. David)

Ms. David reported that the committee is still monitoring the situation and has not
received feedback on any particular problems yet.
2.

ORCP 1 and Legislative Counsel Suggestions (Ms. David)

Prof. Peterson stated that the Legislature had adopted a different declaration
statement(Appendix B) suggested by the Oregon Law Commission for declarations
signed outside of the United States, but that the required statement had not been
included in Rule 1 E. The committee decided to include the alternative declaration
statement in Rule 1 E to make it easy for practitioners to find said language. He
stated that the only remaining question is the statutory cite which is left blank in
the current draft amendment. He will need to check with Legislative Counsel to
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see whether the reference has yet been codified, but he questioned whether the
citation needs to be there at all. Prof. Peterson observed that, while the citation is
somewhat helpful to practitioners, it may be superfluous since the declaration
language will now be found in the rule. Ms. David observed that ORCP 7 includes
an ORS reference, and that it can be helpful for practitioners. She stated that the
only concern is if Legislative Counsel is still deciding where to put it in the statutes.
Judge Gerking agreed that it could be useful, as it is not often an attorney has
occasion to obtain a declaration outside of the United States. Prof. Peterson
stated that the committee will discuss this issue once again before presenting a
final version of the amendment to the Council.
Judge Zennaché wondered about the genesis of the specific language "being
pursuant to laws of Oregon" on line 19. Prof. Peterson stated that this is a direct
quote from the legislative enactment, adopted from the model language of the
Uniform Laws Commission. Mr. Bachofner asked about language on lines 8 and 9
stating that a declaration may be made without notice to adverse parties;
obviously a lawyer does not have to give notice before obtaining a declaration, but
the declaration must be served on all other parties if it is filed. Prof. Peterson
noted that the rule was reorganized to make a definitional section read correctly,
but that this language has been in the rule since before his time on the Council,
and that it was unchanged by the committee. He did not recall why it was there
previously, and asked whether the committee should look into whether that
language should be modified or deleted. Mr. Eiva asked whether the concern was
that a party could file a declaration without notifying the other party. He stated
that, according to Rule 9, the only time a party needs to let the other parties know
about a declaration is when a motion is filed; that requires service on the other
party. Prof. Peterson agreed that the filing of the motion triggers the duty to
serve. Ms. David expressed concern that, if the Council deleted the entire
sentence without clarifying that the reason was because it was redundant, parties
might think notice needs to be given when a declaration is obtained. She stated
that leaving the sentence in might help clarify things for a brand new lawyer, and
that the committee will look at the issue one more time, as well as at other
changes suggested by Legislative Counsel on rules that have not been assigned to
other committees.
3.

ORCP 7/9/10 Regarding Service (Mr. Bachofner)

Mr. Bachofner referred the Council to an e‐mail (Appendix C) from Aaron Crowe of
Nationwide Process Servers and stated that the committee will be looking at the
issues raised therein. He stated that the committee was unable to meet due to
committee members’ illnesses, but that it will meet again and report back to the
Council.
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4.

ORCP 13 (Judge Zennaché)

Judge Zennaché stated that the committee has met and discussed which ORCP, if
any, should be applicable to motions and orders to show cause for modifications in
family law practice. He noted that the discussion did not get very far, as the
committee got bogged down on whether some of the rules relating to pleadings
and counterclaims should apply, but that another meeting is scheduled. The
committee did not discuss the issue presented to the Rule 69 committee regarding
whether the Rule 69 default procedures should apply to motions and orders to
show cause. Judge Zennaché stated that the Rule 69 committee should discuss
this issue with the Rule 13 committee and compare thoughts at some point.
Prof. Peterson stated that he believes that all rules that apply to pleadings apply to
family law procedures, because they are pleadings, but that the real issue is
whether certain domestic relations motions should be defined as pleadings so as
to make clear that the rest of the ORCP applying to pleadings also apply to those
motions. Judge Zennaché clarified that the issue is modifications ‐‐ not original
pleadings but, rather, motions and orders to show cause. He agreed with Prof.
Peterson that the original petition and response are in fact pleadings but, beyond
that, most of what happens in family law practice does not fall within the
definition of pleadings. Judge Gerking observed that, logically, a post‐judgment
proceeding for modification ought to be considered a pleading. Judge Zennaché
stated that the originating document is a motion and order to show cause
pursuant to statute and Chapter 8 of the Uniform Trial Court Rules (UTCR). He
noted that the Council could amend the rules generally to include motions and
orders to show cause as pleadings but that there was some resistance to that at
the committee level. Ms. David pointed out that ORCP 13 defines pleadings and
ORCP 14 defines motions and, when those lines start to become blurred, there is
some concern; on the other hand, the re‐initiating document should somehow
formally re‐open and bring the case back to fruition such that it is very clear what
has to happen thereafter. She stated that the committee is fortunate to have
family law practitioners participating to help make informed choices.
5.

ORCP 15 (Mr. Beattie)

Mr. Beattie was not present. Prof. Peterson reminded the Council that it is
awaiting a short report summarizing the committee's decision not to take action.
6.

ORCP 27 (Mr. Weaver)

Prof. Peterson stated that he had circulated a draft amendment to committee
members a few days prior, and that the committee will meet again to discuss it.
He reminded the Council that there have been numerous reports of the abuse of
the guardian ad litem (GAL) procedure, and that the Council published, but did not
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promulgate, an amendment to ORCP 27 in the last biennium, partly because of the
concern that a plaintiff’s rights might be affected if a last‐minute filing that is up
against the statute of limitations were to be prevented due to a judge's refusal to
appoint a GAL without notice being given. Prof. Peterson stated that the
committee had come up with the idea of delaying the notice decision, perhaps
seven days after the filing of the case. Unless the notice requirement is waived by
a judge, notices would be required to be sent to the plaintiff and others pursuant
to the rule, or as modified by the court. Mr. Bachofner remarked that it would be
similar to an injunction process where a preliminary injunction can be entered
immediately, but a hearing is held within a short period of time to see whether the
injunction was warranted. Prof. Peterson stated that this would give the court
discretion as to whether notice should be sent.
Another issue of concern last biennium was whether to specifically exclude the
termination of parental rights statutes from the amendment because appointment
of a GAL is a radically different procedure in those cases. Prof. Peterson stated
that there was also a discussion last biennium regarding the Elderly Persons and
Persons with Disabilities Abuse Prevention Act, which is supposed to be a
summary procedure, and whether parties and practitioners who use that Act
would be able to live with the proposed amendment to ORCP 27. He stated that
they may well be able to live with the changes the committee is considering this
biennium, but that there will certainly be more discussion as to how to exempt any
statutes that may be in conflict.
7.

ORCP 44 (Mr. Keating)

Mr. Keating stated that the committee has a meeting scheduled toward the end of
January. He noted that the Council has been talking about the scope issue for the
last several years, and that Judge Hodson had suggested trying to determine the
original intent of the rule’s use of the term, “relating to injuries for which recovery
is sought.” Mr. Keating stated that Mr. Eiva had done some research, and that his
own office had done a survey of other states with regard to the waiver of the
physician/patient privilege. All of this research has been distributed to the
committee. It appears that Oregon is the only state, among those that recognize
the physician/patient privilege, that does not waive the physician/patient privilege
by the initiation of the litigation. Each of those states that waives the privilege
limits the “waiver by filing” to matters relevant to the claim being made. Mr.
Keating stated that the next step is to survey those states to see how they are
interpreting language similar to Oregon's, so that the committee may have some
context and then examine whether it is something the Council needs to address.
Mr. Keating observed that ORCP 44 was taken from a statute, and that the latest
version of the rule was also enacted with direct action by the legislature, so there
may be issues about the role of the Council with regard to this rule, in light of the
issues presented in the New Business portion of the agenda.
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8.

ORCP 45 (Ms. Wray)

Ms. Wray stated that the committee has gathered responses from the Oregon Trial
Lawyers Association listserv and talked to the Professional Liability Fund about
whether this issue has been seen frequently. She stated that the committee is
waiting for responses from the Oregon Association of Defense Council listserv, and
should have a report for the Council by the February meeting.
9.

ORCP 46 and 55 (Judge Gerking)

Judge Gerking stated that the committee will meet later in January. Mr. Bachofner
related a recent experience where opposing counsel had objected to subpoenas of
insurance company files seeking medical records, as well as information about
prior accidents, because Mr. Bachofner had followed the ORCP 55 H process. Mr.
Bachofner stated that the trial was set in a county where he probably could not
have obtained a hearing before the trial, so he looked at how much advance notice
he had to give if he were to seek only accident‐related information, but specifically
exclude medical information which was subject to the Health Insurance Portability
and Accountability Act of 1996 (HIPAA), since insurance companies are not subject
to HIPAA. He found that it was seven days’ notice, and sent out a subpoena
seeking information that seemed reasonably calculated to get information about
prior accidents. He stated the impact of this type of situation is another thing for
the committee to consider.
10.

ORCP 47 E (Ms. David)

Ms. David referred the Council to the committee's memorandum (Appendix D)
suggesting that no amendments be made regarding ORCP 47 E.
With regard to the word "retained" being used twice, Ms. David pointed out that
an attorney knows the difference between representations such as whether
evidence is admissible, whether an expert is qualified, and whether an expert has
been retained and is ready to go to trial, even if the expert has not yet been paid.
The language specifically uses the term "retained" in such a way that the
committee felt that, if the term were removed, the meaning would change. She
stated that the committee looked at the legislative history ‐‐ at all revisions of
ORCP 47 E in the past, as well as comments by former Council members and why
the language was included ‐‐ and felt comfortable that the language was there for
a reason and that there is no reason to delete it now.
With regard to some of the committee’s other issues, the committee felt that
judges already have the latitude that they need in determining whether to grant
summary judgment; that page limits tend to create more work than they are
worth because every case is different; and that, with the advent of e‐court, time
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increments will likely eventually be changed to seven‐day increments, and this will
probably be done all at once so the bench and bar can be educated.
Mr. Brian observed that e‐court is currently available in Jackson County and that it
seems to be working fine. Judge DeHoog stated that the general impression
seems to be that, once the staff has gotten past the initial learning curve, both the
bar and bench seem to like it and think that it is efficient. Ms. David stated that
the Judicial Task Force has been looking at the possibility of going to increments of
seven, but it has not reached that decision yet. She observed that, in the
meantime, practitioners are quite adept at calculating days and knowing how
weekends and judicial holidays impact time calculations.
11.

ORCP 54 A (Ms. Leonard)

Ms. Leonard stated that the committee did not have another meeting, but that it is
waiting for the Oregon State Bar to send out its survey to bench and bar. Mr.
Shields stated that the survey is in process, but that progress was slowed down
because of the holidays.
12.

ORCP 54 E (Ms. Gates)

Ms. Gates stated that the committee had met and had discussions, including
regarding legislative history that Ms. Nilsson had researched. She stated that the
committee is working on a memorandum with a recommendation, and that the
recommendation will likely be to take no action. Prof. Peterson reminded Mr.
Bachofner that he had previously mentioned bringing attorney fees available in
small tort and small contract claims within the rule. Mr. Bachofner observed that
the Council had decided last biennium that this seemed to be a substantive change
that the Legislature would have to make. He noted, however, that the intent of
rule is to encourage settlement and, if there is an offer and the opposing party
does not beat it, cutting off attorney fees would give more teeth to settlement
offers in an ORS 20.080 case or an ORS 20.082 case. Mr. Bachofner stated that the
committee certainly can look at the possibility.
13.

ORCP 68 (Mr. Weaver)

Prof. Peterson stated that judges Zennaché and Conover are putting together a
listserv survey for judges. He noted that there are two issues still under
discussion. The first issue relates to whether a party in a multi‐party case that is
dismissed in an early limited judgment can then obtain a limited judgment for
attorney fees, or whether the party must wait until the entire case is concluded.
Prof. Peterson stated that the survey will ask whether this occurs frequently, how
is it handled, and whether it will make a lot more work to allow a limited judgment
for attorney fees when, in the judge’s discretion, such a limited judgment is
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appropriate.
The second issue relates to post‐judgment attorney fees during or following efforts
to collect the judgment, and making explicit that such attorney fees may be sought
pursuant to the rule and clarifying the timelines. He stated that the committee
seemed to agree that such fees should be allowed within some period of time of
filing the full satisfaction, and there should be some kind of limitation so that an
attorney is not asking for fees every two weeks or three months. Prof. Peterson
stated that, based on the judges’ responses, the committee might also want to
conduct a bar poll.
14.

ORCP 69 (Mr. Campf)

Mr. Campf stated that the committee had communicated by e‐mail, will meet in
January, and should have a recommendation by the next Council meeting,
including a response to the latest e‐mail from Holly Rudolph of the Judicial
Department (Appendix E).
15.

Early Assignment of Cases/Scheduling (Judge Gerking)

Judge Gerking stated that the committee will submit a final report in January.
16.

ORCP 79‐85, Various Consumer Law Issues (Prof. Peterson)

Prof. Peterson stated that he had reached out to various bar sections and needs to
follow up with the Consumer Law Section, the Debtor Creditor Section, and the
Real Estate and Land Use Section. He will do so and the committee will meet and
report in February.
V.

New Business (Ms. David)
A.

Rules or Statutes: the Council's Authority to Amend the ORCP Enacted by the
Legislature: Concurrence in State v. Vanornum, SC S060715, December 27, 2013
(Reversing and Remanding 250 Or App 693, 282 P3d 908 (2012))

Prof. Peterson stated that the above‐entitled Supreme Court case and Justice Landau's
concurrence opinion (Appendix F) raise interesting and important issues. He noted that,
to his knowledge, this issue has not been raised in the past, probably because the Council
has worked so successfully. Prof. Peterson opined that the Legislature's decision in
vesting the authority for drafting and amending the ORCP with the Council was a good
one. Prior to the creation of the ORCP, the rules of court were scattered throughout the
statutes and were difficult to piece together. The Council, with its composition of
practitioners and judges with specialized knowledge, has higher level civil procedure
discussions than could be had in a legislature composed primarily of non‐lawyers. Judges
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provide both trial court experience and appellate experience, which gives a unique
perspective for better rules of procedure. Prof. Peterson stated that the role of the
Council is to make law improvements, and to ignore the political forces that have been
and would be a part of the legislative process.
Prof. Peterson observed that one fix for half of the problem would be for the Legislature
to formally enact the Council's amendments each biennium. He stated that, if the
Legislature were asked to formally and affirmatively sign off on the ORCP, one would hope
it would simply trust that the Council knows what it is doing. However, any time that we
put the rules of civil procedure back in the political forum, the process can become
political again.
Prof. Peterson stated that, when he first started teaching civil pleading and practice, he
thought Oregon was unique in how it creates rules of civil procedure; however, he found a
law review article which included a survey of the 50 states which shows that Oregon is not
unique at all ‐‐ many states have created some type of hybrid council or commission to
create rules of civil procedure. Some states' rules are judicially created, and some are
legislatively created, but Oregon made the determination that the rules are in the
legislative purview. Frederic Merrill's law review article [The Oregon Rules of Civil
Procedure – History and Background, Basic Application, and The "Merger" of Law and
Equity, 65 Or. L. Rev. 527 (1986)] stated that Oregon had thought through the addition of
judges. Oregon's process is not unique; the Legislature determined that the rules are
within the legislative province, delegated those rulemaking functions to the Council, and
defined the Council's makeup. The Legislature did this for a purpose, as well as
legislatively determining that, when the Council amends a rule, pursuant to ORS 1.750 the
rule is published in Oregon’s statutes. Prof. Peterson stated that another solution to the
dilemma might be a constitutional amendment.
Judge Zennaché stated that the concurrence seemed to be focused more on improper
delegation than on separation of powers. Justice Landau stated that his concurring
opinion did, indeed, focus primarily on improper delegation, but it also said that, to the
extent that the Legislature could delegate authority, it would be anomalous that it could
delegate that authority to a body that included judges because that adds a layer of
concern regarding separation of powers. Mr. Bachofner noted that a threshold question
is whether any action needs to be taken on this issue this year, and he stated that it is his
belief that action needs to be taken quickly. Prof. Peterson stated that construing what
the Council does as a delegation to create administrative rules creates its own problems,
not including the participation of the judges. Although the Council is not an amorphous,
undefined group making the rules – it is a clearly defined body making the rules – there is
not a lot of direction being provided as to how to do so, which is problematic in its own
way. He stated that there is a problem where the Council replaced a statute with a rule at
the beginning, the Legislature has then changed that rule, and the Council has changed it
yet again. Justice Landau stated that it is his understanding that the Legislature, in the
initial legislation creating the Council and authorizing it, enacted a bill that repealed all of
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the old civil procedure statutes; then, into that vacuum, came the ORCP.
Justice Landau noted that his is just a concurring opinion, but that footnote 4 of the
majority opinion does indicate a concern with the issue. It seems to him that there are
practical consequences – for example, if the Legislature steps in and adopts a rule and
then the Council purports to repeal that rule, how does that work when the Legislature
did not do anything in response to the Council’s promulgation? It goes back to first
principles of the Legislature’s role and its constitutional authority, and he still has not
determined how a body other than the Legislature can repeal legislation. Justice Landau
stated that a secondary question is what happens when the Council does not repeal, but
amends a rule. This question can become even messier, because one sentence can be
adopted by the Legislature, the next sentence adopted by the Council, and so on. He
noted that some states are authorized by their constitutions to amend by reference, but
that Oregon requires that the complete text of the section being amended be published.
When the Legislature puts the full text of a rule into a bill and adds a sentence, does it
make into a statute the whole section, or just the sentence? There is some authority in
old Supreme Court cases that says it does not create a new statute out of the extra
language, but it does create extra wrinkles.
Judge Zennaché suggested the possibility of proposing a bill where the Legislature adopts
the ORCP as they exist now and, in addition, the Council could ask the Legislature to
modify the procedure set forth in ORS 1.735 to require official approval of the
amendments each biennium. Mr. Bachofner agreed, and added that the Council needs to
clarify the impact of the Legislature making minor changes to the ORCP so that it is
enacting the entire rule at that time. If the Legislature in the future amends and adds a
sentence, but includes all of the existing language in the rule, it needs to clarify whether it
amends the rule as a whole. Ms. Payne asked whether Prof. Peterson's concerns are
valid, that asking the Legislature to affirmatively approve the Council's amendments may
make the Council obsolete; that, once the rules come before the Legislature, they are
going to be re‐debated in a political process and the Council's vetting and thoughtful
working of amendments to the rules may not be valued. She suggested that the Council
talk with the Legislature and ask how we can prevent that from happening. Prof. Peterson
stated that the Council is required to send its promulgations to the Legislature, and that is
currently accomplished with a very detailed transmittal letter sent to the leadership, the
majority and minority chairs of the House and Senate judiciary committees, and to
Legislative Counsel, so the Legislature is clearly on notice as to all Council promulgations.
Justice Landau asked, notwithstanding that procedure, how it is that the Legislature's
decision to do nothing and not pass a bill to send to the Governor for signature transforms
this body's rules into statutes. Ms. Leonard observed that what the Council is doing is
rulemaking and not statute making. If the Legislature wanted to involve itself, it would
pass a statute and supercede the Council’s rules. Justice Landau stated that he believes
that the Council is engaged in the process of promulgating rules, like an administrative
agency. The problem is that, in the past, the Council has gone beyond that and done what
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rulemaking agencies cannot do, and that is to amend statutes. Mr. Shields stated that, if
that is the characterization, the Council would have to look at every rule it considers
amending and see whether it is a rule that the Legislature has created, in which case it
would be off the table. Prof. Peterson noted that, for those rules where a promulgation
will affect a statute, a careful note is made in the transmittal letter. He stated that the
Council has had good luck with asking the Legislature to repeal or amend statutes to
conform with our rules. Ms. Payne stated that we would have to propose a bill to the
Legislature in that case.
Justice Landau stated that it seems to him that, if the Council does nothing about these
issues, it runs the risk that there will be a ORCP 18 B issue or an ORCP 55 I issue where an
attorney or party claims that a prior iteration of a rule still exists because the Council did
not have the authority to repeal it. Mr. Bachofner stated that he has concerns about
whether the Legislature does it, but he thinks that the better process is to have the
Legislature approve the rules as they are now so that they are statutes.
Justice Landau observed that he does not think there is a separation of powers issue with
judges being on the Council, unless we take the position that the Council is creating
statutes. If the Council is just drafting rules and amendments to rules and asking the
Legislature to approve them, it should be fine. Mr. Bachofner stated that the Oregon Law
Commission publishes recommendations for changes to the statutes and that the
Legislature typically adopts them. Prof. Peterson stated that such a procedure would
remove one of the benefits that the Council provides ‐‐ keeping the rules out of the
political thicket. Judge Zennaché stated that this could be minimized if a friendly
legislator made a proposal whereby enacting the Council’s promulgations would be an all
or nothing process for the Legislature and that the language in any particular rule would
not be not taken up. Mr. Shields stated that there is no way to lock the Legislature into
that without constitutional issues. Judge Zennaché observed that any legislator could
have challenged a particular rule with the process we have now, and that this could have
become political, but that it has not been. He does not see any way around having the
Legislature approve the rules.
Mr. Eiva stated that the Council has not really looked at the way it has amended or
repealed statutes, and that making a blind policy decision may not be the right way to go.
While it is true that an enterprising lawyer could potentially undo a particular rule before
the court, Mr. Eiva questioned whether that would be that much of a disaster. Judge
Zennaché stated that there is a concern that the rules are not adopted appropriately to
make them law, and we want them to be law; here is a process by which they can be
made into law by legislative approval. He stated that one level is the conflict between
statutes or rules, and the other level is whether the Council should just be making rules or
whether they should be statutes. Judge Zennaché suggested that past legislative history
indicates that the ORCP should be statutes, but the only way they can be is if the
Legislature adopts them. Prof. Peterson stated that he does not know that the Council
can tell the Legislature to vote yes or no on a package, because any procedure allows the
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Legislature to pick and choose once the Council turns its promulgations over to the
Legislature for regular legislative enactment. As a simple solution, in each transmittal
letter, the Council could request, if the Legislature has previously amended a rule that the
Council is now amending, that the Legislature affirmatively vote on it.
Mr. Bachofner suggested setting up a meeting with the House and Senate leadership
asking for input, letting them know which direction the Council is leaning, and expressing
our concern that it might become a political battle. Mr. Shields observed that the 2014
session is a short session that starts in 25 days, with a deadline for the process in two
weeks, so it is probably not feasible to take action until the 2015 session. Judge Zennaché
stated that placeholders might be able to be used if a legislator is willing to work with the
Council. Mr. Eiva asked whether we can agree that, to the extent that a person cannot
identify that a rule is contrary to a statute or repealed a statute, these rules still have the
force of a rule? Justice Landau replied in the affirmative.
Mr. Brian asked, if the end result of these conversations is that the ORCP are just rules,
then what has been gained? Mr. Bachofner stated that the problem will be where the
Legislature has tweaked a rule, which creates uncertainty as to the impact of many of the
rules that the Council has created or amended in the past, which creates a huge risk for
litigants on both sides of the table. Justice Landau stated that it creates the following
problems: 1) the Council acting to change a legislatively adopted rule calls into question
the validity of that change; and 2) in a conflict between something in the ORCP not
adopted by the Legislature and a statute, the statute always wins. Mr. Shields stated that,
even if there is no consensus on the best process going forward, we might be able to get
the Legislature to ratify the existing rules as statutes in the short 2014 session. Justice
Landau remarked that it has to be recognized that doing so changes the Council's
function.
Prof. Peterson stated that he liked Mr. Bachofner's suggestion of arranging a meeting with
legislative leadership and talking to them about the Council's thoughts and seeking the
Legislature's suggestions. Justice Landau suggested talking to the Office of Legislative
Counsel as well, since past legislative counsel have expressed concern over the dichotomy
between rules and statutes and the Council’s function. Judge Zennaché stated that he
had already informally raised the issue with Senator Floyd Prozanski, the Chair of the
Senate Judiciary Committee, who expressed a willingness to talk with the Council. Mr.
Brian asked whether the goal of a meeting is to have the Legislature pass a law stating
that the ORCP are now statutes. Mr. Bachofner stated that the purpose of the meeting is
to find out whether the Legislature has ideas on what to do, or opposition to any of the
Council's proposals. Ms. Leonard suggested that we be more organized before the
meeting and come up with a formal position. Justice Landau suggested forming a
committee, and Ms. David suggested that the committee provide two or three options for
the Legislature.
A committee was formed consisting of the following members:
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Arwen Bird
John Bachofner
Travis Eiva
Shenoa Payne
Mark Peterson
Judge Zennaché
Judge Conover
Brian Campf
Bob Keating
Maureen Leonard
Judge Bachart
Judge Gerking
Kristen David
Bar liaisons will be Matt Shields and Susan Grabe. Mr. Fuller, a guest from OlsonDaines,
asked to be included in any work groups.
Ms. Nilsson will help facilitate setting up a telephone conference for the group as soon as
possible.
VI.

Adjournment

Ms. David adjourned the meeting at 11:23 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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Ms. David called the meeting to order at 9:40 a.m.
II.

Approval of November 2, 2013, Minutes

Ms. David asked whether there were any changes or corrections to the November 2, 2013,
minutes (Appendix A). Hearing none, she called for a motion to approve the minutes. Such
motion was made and seconded, and the motion was carried by voice vote.
III.

Administrative Matters
A.

Contacting Legislators

Ms. David reminded Council members that they should have sent out their first
communication to their assigned legislators by this point. Prof. Peterson stated that he
will draft a new update and circulate it to Council members so that they can modify it as
appropriate and send it after the current meeting.
B.

Smart Phone/Tablet App for ORCP/ORCP in More Readable Format on Council
Website

Ms. Nilsson stated that she had found the Oregon Rules of Court smart phone/tablet app
by NOMOS (Appendix B), which was discussed at the November Council meeting. It costs
$4.99 and is only available for iPhones/iPads, not for Android or other platforms. She also
stated that she had e‐mailed the creator of the Oregon Courts app that was discussed at
the last Council meeting and suggested to them that including the ORCP would be useful
for attorneys.
Mr. Bachofner also suggested contacting the publishers of any apps that include Oregon
court rules and suggesting that they include a link to the Council’s website as well. Judge
Miller noted that it would be helpful to let the bench and bar know about available apps
and suggested perhaps including an article or informational item in the Bar Bulletin or on
the Oregon State Bar’s website. Ms. David stated that she would work with Mr. Shields in
this regard.
IV.

Old Business
A.

Committee Reports
1.

Electronic Discovery

Ms. David reminded the Council that this committee is monitoring the situation
regarding electronic discovery to see whether any new issues arise. The
committee will report again at the January Council meeting.
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2.

General Discovery

Ms. Payne stated that the committee has met and submitted a written report
(Appendix C) recommending to the Council that it take no further action on this
matter. She noted that the committee discussed complex case designation and
felt that it was not new and did not present any reason to change the expert
discovery rules in Oregon. Mr. Keating stated that the practice of judges in some
Oregon courts is to require expert disclosure during voir dire to ensure that no one
on the jury panel might be acquainted with a potential expert. He pointed out
that, while he feels that this is a disadvantage to the defense bar, he also believes
that it is not an ORCP issue. He feels that it is a trial management issue and not
something the Council is equipped to address.
3.

ORCP 1 and Legislative Counsel Suggestions

Ms. David reminded the Council that there was a statutory change about
declarations made outside the United States. She stated that the committee has
met and discussed how to make this more clear in Rule 1, and decided to add a
subsection. She stated that Prof. Peterson has also been working with Legislative
Counsel to get feedback about its suggestions. Prof. Peterson reported that the
committee has a draft amendment, but needs to meet again with regard to one
issue. He stated that the draft should be available for the entire Council’s review
in January.
4.

ORCP 7/9/10 Regarding Service

Mr. Bachofner stated that the committee has met twice and that it is addressing a
number of different issues.
One issue is whether or not to allow self‐represented litigants (SRLs) to perform
mail service under ORCP 7 D(2)(d)(I). Mr. Bachofner stated that, the way ORCP 7 E
is written, only mail service by attorneys is allowed. He recalled that the Council
has discussed this issue in previous biennia and that the consensus has been that
there is a certain amount of vetting of attorneys in the bar examination process, as
well as consequences to attorneys that are not there for SRLs, that would seem to
make it wiser to keep this practice confined to attorneys. He stated that the
committee wanted the input of the rest of the Council on the matter.
Judge Zennaché wondered whether section E, as written, would allow mail service
by a process server, mail service by anyone over the age of 18, or mail service only
by attorneys. He stated that there are differing interpretations, but that his feeling
is that, if anyone over 18 is allowed, it probably would not make that much
difference to allow a SRL to serve by mail. Mr. Beattie pointed out that the rule
states that a party cannot serve, which disqualifies SRLs. Judge Miller observed
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that SRLs are not subject to the same ethical problems if they certify something
was mailed and it was not. Mr. Bachofner pointed out that SRLs are not well‐
versed in the ORCP like attorneys are. He stated that the majority of the
committee did not want to expand the rule to allow such service since it involves
constitutional notice informing someone they are going to be sued an a situation
where default could occur. Mr. Bachofner stated that he has concerns about
allowing the less formal practice of mail service to be performed by anyone but an
attorney.
Judge Armstrong discussed a case where a SRL did send something for service by
process server but did not bother to include the attachments to the complaint or
the complaint itself. He stated that, although this case did not involve mail service,
it is a good illustration of a SRL not understanding what the relevant principle was
and getting a default that ended up having to be set aside on appeal because the
trial court would not set it aside, even though the service did not include what it
needed to include. He stated that mistakes on the part of an SRL are a real risk.
Judge Miller agreed that she has had countless examples of errors on the part of
SRLs. Judge Zennaché noted that the language that talks about service pursuant to
ORCP 7 D 2(d)(I) says service may be made by an attorney for a party, but it does
not say ONLY by an attorney for a party, so it seems to him that a process server or
any person over the age of 18 can place an item in the mail and certify they mailed
it. He stated that he is not sure what we gain by allowing a relative of a party to
serve, but not the party him or herself. Judge Zennaché observed that Rule 7 D
3(a)(I) allows service by mail on an individual and that this service is only effective
upon signing of the return receipt. He stated that the rule allows for service by
mail on certain corporate and business entities which are not in the county where
the lawsuit is filed, and that this is an entirely different issue that the Council has
previously discussed the possibility of reviewing. Prof. Peterson observed that the
rule states that the mail must be sent with return receipt requested, but that it
does not say that service is effective upon return of the receipt. Mr. Bachofner
stated that the committee had debated about whether the rule requires that a
return receipt be signed for service to be complete. He stated that he did not
necessarily agree with this interpretation of the rule.
Mr. Fuller asked whether the committee discussed whether an attorney
representing him or herself would be allowed to serve by mail. Mr. Bachofner
stated that the rule would seem to allow it. Judge Zennaché agreed. He stated
that he reads ORCP 7 D(3)(a)(I) as requiring signature on the return receipt, and
stated that he does not see how it would be constitutional if it were not required.
Mr. Bachofner disagreed with that interpretation as applied in all circumstances,
and noted ORCP 7 D(2)(d)(ii) states that, for the purposes of computing the period
of time, service by mail, unless otherwise provided, shall be complete on the day
the defendant signs a receipt or three days after mailing if mailed to an address
within the state or seven days after mailing if mailed out of state. Judge Zennaché
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stated that this three day time rule applies to a circumstance when other methods
of service have failed and you get an order from the court stating that you can
serve by mail without return receipt to the last known post office box. Judge
Miller observed that, from the court's standpoint, it would be better for all
concerned and due process would be better protected if the preferred form of
service for SRLs were certified mail return receipt requested. She stated that, if
the person being served does not sign the receipt, a judge could allow an alterative
method, but she does not feel comfortable giving non‐lawyers the same latitude to
serve as lawyers unless the return receipt is a requirement. Judge Miller noted
that she is not in favor of expanding the rule but, if it were to be expanded,
anyone serving by mail should be required to use certified mail with a return
receipt. Mr. Bachofner pointed out that the consensus of the committee was to
not expand the rule.
Judge DeHoog noted that there is a difference on a county by county basis
regarding what constitutes effective service by mail, and that he does not believe
service is effective, even by an attorney, until the return receipt has been signed.
Prof. Peterson stated that it appears that the limitation referring to attorneys
serving by mail in ORCP 7 E is there because attorneys cannot serve in any of the
other capacities. Judge DeHoog stated that neither can a party, and for SRLs he
thought that the question at hand is whether they ought to be able to serve by
mail perhaps because the extra precaution of requiring certified mail with return
receipt exists. Prof. Peterson observed that the Council could have added
language such as “by an attorney and only by an attorney” to make it clear that
only attorneys can perform such service. He noted that ORCP 7 D (2)(d)(I) states
that a return receipt must be requested, but it does not say that one has to come
back. Prof. Peterson pointed out that for individuals a receipt has to come back,
for mail agents one has to come back, but for corporations one does not have to
come back. It seems to him that the return of the receipt is not universally
required. He also observed that, in the family law context, if you get a first class,
certified letter from your soon‐to‐be ex‐spouse you may be inclined not open it,
but if you get one from an attorney you may be more likely to open it. Mr.
Bachofner stated that these questions bring up the notion of whether the Council
should look at the rule as a whole, as it seems to be a morass. Judge Armstrong
noted that there is plenty of good case law trying to interpret it.
Ms. David stated that new issues will arise as the e‐court system is implemented,
and that this is something to think about when making the rules and the systems
mesh. She observed that there are many ways that there could be clarification of
the rule, and that there are appellate court cases talking about the difference
between attorneys having additional training and knowledge of the rules as
opposed to SRLs. Mr. Bachofner asked whether anyone has the view that the rule
should be expanded to allow mail service by SRLs. Mr. Beattie asked why, if It is
just a matter of adequate protections that service will occur, the Council does not
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prescribe the manner in which service must be completed, not who completes it?
Judge Zennaché agreed and stated that the rules should be clear about what is
expected. He stated that to say that SRLs should be treated differently than
lawyers in serving is disturbing to him, and that a better approach would be to be
clearer about how you get service perfected in general. He was bothered by the
fact that a corporation can be served without requiring a return receipt. Mr.
Beattie observed that the old rule was that you could serve corporations by mail
and that was the only exception, but now you can serve anyone by mail if you are
an attorney. Prof. Peterson noted that the constitutional standard is in Rule 7
D(1), but for corporations you at least have a professional, registered agent, plus
an attorney, so there is less likelihood of things going awry. He stated that service
of the summons is a really important step in litigation, since it attaches personal
jurisdiction, and that he has always been troubled by the prospect of receiving
service in an envelope. For example, in Lake Oswego Review v. Steinkamp [298 Or
607, 695 P2d 565 (1985)], the defendant admitted to receiving a letter, stated that
he probably signed for it, but then that he put it with the rest of the mail he did
not want to open. Prof. Peterson stated that, if process server or someone else
shows up at the door, people are more likely to be on notice. Mr. Bachofner
stated that the committee will take this discussion as a charge to more closely
examine Rule 7 and perhaps undertake a more comprehensive revision.
Mr. Bachofner stated that the committee also looked at ORCP 7 D(3)(b)(ii),
D(3)(c)(ii), and D(3)(d)(ii), to allow mail service to entities without first making an
attempt to serve within the county. He stated that the consensus was that it
would eliminate people using process servers and lead to serving by mail in all
cases. The committee was not comfortable with that idea, but will look at it again
in the context of the prior discussion.
Mr. Bachofner reported that Legislative Counsel had suggested changing language
in ORCP 7 E regarding compensation to sheriffs or other process servers from “a
reasonable fee” to “any fee agreed to between the server and the person
requesting service.” He stated that the committee did not think a change was
appropriate because there are circumstances where people would pay more than
what is reasonable, and the committee did not want judges to be required to
award costs for service that were unreasonable. He noted that ORS 21.300(2)
does at least contemplate that parties can agree on any amount, but you still have
the check of judicial discretion on what is reasonable. Mr. Bachofner stated that
Legislative Counsel also wanted to add a lead line to ORCP 7 C, and that Prof.
Peterson will draft this amendment and bring it back to the Council.
Mr. Bachofner stated that there was a proposal from Holly Rudolph at the Judicial
Department regarding ORCP 7 F(2)(b)(I) questioning whether affidavits of
publication should be deleted, and the consensus of the committee was that both
affidavits and declarations should be available.
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Mr. Bachofner stated that another issue before the committee is a proposal to
amend ORCP 10 C to add three days when service is made by e‐mail. He stated
that the committee believed that this was reasonable given our fast moving
process, and that the committee will draft language to bring back to the Council.
Prof. Peterson noted that the suggestion came from Mr. Weaver’s office and
suggested that more attorneys would agree to e‐mail service if they were allowed
the three days they get now for mail or fax service. Mr. Bachofner stated that this
would result in a change to ORCP 10 C, as well as a change to ORCP 9 G to insert
language to the effect that “subject to Rule10 C service is effective...” With regard
to the term “facsimile communication device,” used in Rule 9, there was a concern
expressed that faxes are no longer just fax devices, but can be applications and
services as well. Mr. Bachofner also stated that a fax machine does not necessarily
have to be in the attorney's office, but could be in another location maintained for
the attorney’s office. The committee will draft this change as well.
Ms. David noted that the Ecourt Law and Policy Work Group had submitted
proposed amendments to ORCP 9 (Appendix D) and asked that the committee add
these to its charge. She also asked that the committee keep in mind that, with the
transition to ecourt, time periods will likely be measured in 7 day increments.
5.

ORCP 13

Judge Zennaché reported that the committee had met. He stated that, with
regard to the use of an order to show cause as opposed to a simple motion to
modify, the committee felt that this kind of change is not within the purview of the
ORCP but, rather, would be a substantive change that would need to be addressed
in the UTCR. He stated that the committee would meet again and discuss
redefining the pleading rule to make it clear that motions and orders to show
cause and related affidavits are pleadings and that all of the rules that apply to
pleadings apply to them. Judge Zennaché stated that, barring taking this step, the
Council could ensure that certain other rules clearly articulate that they are
applicable to motions and orders to show cause in domestic relations cases. The
committee will continue discussion on those two issues at its next meeting.
Prof. Peterson stated that the issue seems to be clearly procedural and not
substantive, and that he thinks the Council can tell the family law bar to call a
motion to show cause whatever the Council chooses to. Judge Zennaché observed
that it is not that easy, as there is language in the statues and the UTCR that talks
about initiating by motion and order to show cause. Prof. Peterson stated that the
issue still strikes him as procedural and that the Council could ask the legislature to
change the language in the statutes, as it seems that we are sometimes working at
cross‐purposes.
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6.

ORCP 15

Mr. Beattie stated that the committee had met and discussed the issue that ORCP
15 seemed imprecise and was perhaps a trap for the unwary because it does not
have timelines listed within the rule. He stated that the consensus of the
committee was that the ORCP are intended to be read in their entirety, and the
other rules stating the timelines were sufficient. He also noted the Council’s
reluctance to make a practice of inserting cross‐references to other rules within a
rule. Mr. Beattie will draft short report confirming the committee’s
recommendation and bring it to the next Council meeting.
7.

ORCP 27

Mr. Weaver reminded the Council that, last biennium, an amendment was
published but not promulgated which addressed concerns that the guardian ad
litem (GAL) process was being abused and GALs were being appointed without
interested parties being given notice. He stated that the committee had identified
most of the statutes that might be affected by the proposed amendment, and
found that there were some statutory proceedings that could be adversely
affected. Mr. Weaver stated that the committee discussed the possibility of
making notice requirements discretionary with the court. He noted that the
committee has not come up with a precise mechanism but, if it looks like someone
is applying under questionable circumstances, the court could condition the
appointment of a guardian ad litem with the notice requirements that were
drafted last biennium. Mr. Weaver stated that the committee will have another
meeting and include some people who were on the committee last biennium,
including Brooks Cooper and Judge Lauren Holland. Prof. Peterson reminded the
Council that a major concern last biennium was cases where the statute of
limitations is approaching. He stated that, the way the amendment from last
biennium was drafted, the notices had to go out at the time the GAL is being
requested. Prof. Peterson stated that someone on the committee had an insight
that, if the notices could go out soon after appointment of the GAL, it still would
prevent mischief and give the judge the discretion to determine whether the case
is the kind of case where notices should be required. Mr. Eiva noted that the
language should be crafted carefully so that judges are sure that they only need to
require notice if they are really concerned. Judge Miller agreed.
8.

ORCP 44

Mr. Keating stated that the committee is discussing how broad is the obligation of
the plaintiff to provide medical records under the existing language of ORCP 44
(“relating to injuries for which recovery is sought”). He stated that the defense bar
is concerned that it is being precluded from access to vital, relevant information
necessary to address the claim for personal injury, whereas the plaintiff's bar is
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concerned about an unwarranted invasion of a patient’s privacy by the production
of personal information that has no bearing on the claim. He stated that it is the
same issue that occurred last biennium – the defense would like it broadly
construed while the plaintiffs would like it narrowly construed. Mr. Keating
observed that committee member Judge Hodson had opposed the amendments
last biennium and articulated the view that he does not like to support any change
if it is perceived as moving the goal post or benefitting one party more than the
other, but that he felt it was appropriate for the Council to look at a rule and see if
there are behaviors or rulings being made not consistent with the intent of the
rule. Mr. Keating stated that the committee discussed the 1986 Council
amendment of Rule 44 where it was made clear that notations and medical
records and not merely notes of medical examinations conducted for purposes of
litigation were allowed. He stated that the committee decided it would be a good
idea to explore the history of the rule to determine its original intent and how it
had been applied in practice in the years since its implementation. He and Mr.
Eiva are both doing research.
Mr. Bachofner stated that he thought that last biennium there were some on the
plaintiff's bar that agreed there was an issue and the question was how do we
approach the issue. He seemed to recall talk of a compromise. Mr. Bachofner
recalled that, after Vega v. Farmers Ins. Co. [323 Or 295, 918 P2d 95 (1996)] , the
plaintiff’s bar and the defense bar compromised regarding uninsured motorist
cases. He thought that there might be some kind of similar compromise approach
here. Ms. Leonard suggested having a representative in the room for the plaintiff.
Mr. Bachofner suggested perhaps a recording, in exchange for something from the
other side.
Mr. Eiva stated that, in terms of a compromise, he has questions about whether
the Council has the authority to affect the physician‐patient privilege. Since we do
not quite know what the original meaning of ORCP 44 was, and since it derives
from a statute, we may not get clarity until the appellate courts give us that clarity.
Prof. Peterson reported that he has exchanged e‐mails with Rep. Brent Barton and
will report to the committee after they have communicated further.
9.

ORCP 45

Ms. Wray stated that the committee will report in January.
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10.

ORCP 46 and 55

Judge Gerking stated that the committee had met and discussed the enforcement
mechanism for the change the Council made last biennium to ORCP 55 H(2)(b).
The committee revisited the proposed language change to ORCP 46 that was
published but not promulgated last biennium. That proposal stated that a motion
to compel could be filed if a party objects or fails to comply with the requirements
of ORCP 55 H. Several members of committee were concerned with that
approach. Two of the concerns were: 1) ORCP 46 compels the disclosure of
documents in a party’s possession, whereas ORCP 55 H is directed toward
disclosure, through a subpoena, of records in the possession of a third party; and
2) technically, ORCP 55 is not part of the discovery rules, so perhaps the
enforcement mechanism should be included in the rule itself.
Judge Gerking stated that Ms. Payne had proposed the potential solution of adding
a sentence to ORCP 55 H(2)(b) stating something such as: “the party issuing the
notice may at any time file a motion with the court to have objections resolved or
to otherwise seek compliance with this rule.” Judge Gerking added that perhaps
some reference could be made to ORCP 46 as the authorizing rule for filing the
motion that would trigger fees.
Mr. Eiva expressed concern about putting language in ORCP 46 and attaching
sanctions to it, because a plaintiff's attorney is not giving these records over
through discovery but, rather, they are being requested of a third party. He stated
that his firm’s practice is to provide defense counsel the records they feel are
appropriate and, at that point, defense counsel can move to compel any additional
documents. Since the documents are in his firm’s control, they can explain to the
court their objections and move for in camera review, if necessary. Mr. Eiva
explained that all the sanctions flow from this type of non‐compliance. He stated
that the language that was added last year requires plaintiffs to object with
specificity and that, in his practice, it often happens that the documents that are
subpoenaed from a third party provider do not necessarily match the documents
that he received earlier when he requested information from the same provider.
He observed that sometimes a subpoena triggers more documents, depending on
the clerk who pulls the records or other circumstances. Mr. Eiva stated that it is a
second discovery, so to speak, which is not being filtered through the plaintiff, and
that providing sanctions for the plaintiff not objecting with specificity puts the
plaintiff in a bind because the plaintiff does not know for certain what is in the
documents that the plaintiff has not yet reviewed. He stated that he appreciates
the fundamental goal, which is to get any objections to a subpoena heard, and that
it is not clear what the mechanism is.
Mr. Bachofner expressed confusion about why Mr. Eiva would not be able to
object with specificity in the circumstances he described. Mr. Eiva explained that,
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since he does not know what all of the subpoenaed documents are going to
contain, he cannot make a specific objection. He stated that he can make an
anticipatory objection, but he would not be certain. Mr. Eiva pointed out that the
informal practice that many attorneys use is to have such records subpoenaed to
the plaintiff so that the plaintiff can review them and remove any documents
viewed as questionable for in camera review by a judge. Mr. Bachofner pointed
out that Mr. Eiva had just given bases for objection on a theoretical level and
wondered why he could not do the same in a real‐life situation.
Mr. Beattie stated that, as a practical matter, the goal is for there to be an
objection so defense counsel can approach the court and have it address any
problem. He noted that this typically does result in some in camera inspection of
the medical records or some determination by the court that records are
obtainable. Mr. Keating observed that the Council addressed that issue last
biennium, and that all we are addressing now is how to get it before a judge. He
stated that the concern about ORCP 46 is that it does have language about
sanctions. If language was to be inserted into ORCP 55 giving specific authority to
bring a dispute to a judge to rule on the objection or the lack of compliance, there
would be a mechanism to get it before the court. Mr. Beattie pointed out that
what the Council addressed last biennium were random objections that stated no
reasons and brought everything to a stop. Judge Miller observed that, in most
cases, a client should be able to give guidance on what might be in their medical
records and, in any case, most judges are willing to allow these objections, even if
they are a little vague, as long as they are not disingenuous. Mr. Keating stated
that, if the Council were to adopt Ms. Payne’s suggested language in ORCP 55, it
would eliminate the concern about sanctions, which was never his purpose.
Judge Gerking agreed with Mr. Keating that the suggested language is non‐
threatening and is a potential solution. Ms. David stated that it sounds like the
committee is making good progress on this issue, and that adding language to
ORCP 55 to reiterate the procedural requirements would make it more clear,
especially to newer practitioners. She suggested that the committee draft a
proposed amendment for the Council’s review.
Judge Gerking stated that the committee’s second issue is whether ORCP 55 H
needs to be further clarified in regard to whether a copy of the trial subpoena for
medical records or a notice thereof needs to be served on the opposing party at
least 14 days prior to the subpoena being served on the third party from whom
records are requested. He noted that the committee was in significant
disagreement as to whether the current rule requires any notice to the opposing
party prior to serving a trial subpoena for medical records. He observed that
clarification might be in order because of a perceived conflict between ORCP 55
H(2)(a) and ORCP 55 H(2)©. Judge Gerking stated that the disagreement was
about whether notice is always required or is only required in situations where
documents are requested to be sent directly to defense counsel. Mr. Bachofner
stated that there was confusion about whether advance notice is required when
subpoenaing records to court.
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ORCP 55 H(2)(c)(iv) reads:
...if no hearing is scheduled, to the attorney or party issuing the
subpoena. If the subpoena directs delivery of the records in
accordance with subparagraph H(2)(c)(iv), then a copy of the
proposed subpoena shall be served on the person whose records
are sought and on all other parties to the litigation, not less than 14
days prior to service of the subpoena on the entity or person. Any
party to the proceeding may inspect the records provided and/or
request a complete copy of the records. Upon request, the records
must be promptly provided by the party who issued the subpoena
at the requesting party's expense.
Mr. Keating noted that this subparagraph appears to state that if records are not
being subpoenaed to a hearing, the 14 day requirement exists. Judge Gerking
reiterated that the perceived conflict is with ORCP 55 H(2)(a), which seems to be
overarching:
H(2)(a) The attorney for the party issuing a subpoena
requesting production of individually identifiable health
information must serve the custodian or other keeper of
such information either with a qualified protective order or
with an affidavit or declaration together with attached
supporting documentation demonstrating that: (I) the party
has made a good faith attempt to provide written notice to
the individual or the individual's attorney that the individual
or the attorney had 14 days from the date of the notice to
object; (ii) the notice included the proposed subpoena and
sufficient information about the litigation in which the
individually identifiable health information was being
requested to permit the individual or the individual's
attorney to object; (iii) the individual did not object within
the 14 days or, if objections were made, they were resolved
and the information being sought is consistent with such
resolution. The party issuing a subpoena must also certify
that he or she will, promptly upon request, permit the
patient or the patient's representative to inspect and copy
the records received.
Mr. Keating expressed concern that this means that he cannot serve a trial
subpoena until he has given 2 weeks’ notice and the 2 weeks’ notice has elapsed
and no objections have been received. He stated that ORCP H(2)(d) provides that
when records are subpoenaed to court, the parties show up on the day of trial,
counsel can look at the records, and everything is there for the judge to make a
determination. He pointed out that it is not uncommon for a plaintiff to see a
doctor two days before trial. Mr. Bachofner observed that it is also not
uncommon to find new records that have not been seen before. He stated that, as
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a practical matter, if 14 days’ advance notice is going to be required, defense
counsel will likely start subpoenaing the custodian of records, which is a waste of
time for the court and custodian, as well as a waste of money. He noted that, by
subpoenaing records to court, this problem is avoided and that, 98% of the time in
his practice, he is able to come to agreement with opposing counsel on the
authenticity of records, which are then subpoenaed to court and reviewed. Mr.
Eiva observed that such records are privileged. Mr. Bachofner stated that, once
the plaintiff has called a treating physician, such records are no longer privileged.
Judge Gerking and Ms. Payne agreed that, as written, the rule is confusing. Ms.
David agreed that there is clearly room for improvement. She noted that her firm
recently issued more than 30 medical records subpoenas and that there was much
debate about the issue. She suggested that the committee draft a survey to be
sent to the Oregon Trial Lawyers Association (OTLA) and Oregon Association of
Defense Counsel (OADC). She noted that it is often a good idea to circulate
different versions of proposed rule changes to get feedback.
Prof. Peterson suggested that the committee draft language regarding the first
issue and send it to Ms. Nilsson for her to put in proper format. He also asked the
committee to look at Legislative Counsel’s suggestions regarding ORCP 46 and see
whether they seem appropriate. Ms. Nilsson agreed to send those suggestions to
Judge Gerking.
11.

ORCP 47 E

Ms. David stated that the committee feels that no changes need to be made to
ORCP 47 E at this time. She stated that the committee is working on a memo to
bring to the Council at its next meeting.
12.

ORCP 54 A

Ms. Leonard reminded the Council that this is a carryover item from last biennium.
She noted that concern was expressed that the rule may allow for abuse, and that
it perhaps should be more like the federal rule which has a much shorter time
within which dismissal is permitted unilaterally and, beyond that, dismissal
requires court approval. The committee is recommending that the Council send
out a survey to the bench and bar regarding: 1) the absence of court approval; and
2) the timing of five days before trial. She stated that the committee would like to
hear the pros and cons of the rule and whether there seems to be an abuse issue.
She noted that the committee also does not know whether there are particular
practice areas in which a unilateral five day dismissal is being used abusively. Prof.
Peterson pointed out that the Council’s research last biennium showed that
Washington and California are very generous about allowing dismissals up to and
during trial, while the federal rule requires judicial permission. Before the current
Oregon rule was adopted, the legislature allowed dismissal without judicial
involvement, so the current procedure is not a break in practice, but the question
is whether there is a problem with the way parties are using it. Ms. Leonard heard
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one anecdote about a practitioner using the practice as a form of judge shopping,
but that this issue would seem to have been resolved by higher filing fees.
The committee will send out its survey and meet further.
13.

ORCP 54 E

Prof. Peterson stated that he and Ms. Gates had a telephone conference and
discussed the fact that this issue has come up before and that it was previously
brought before OTLA and OADC for comment. They wondered why the Council is
spending time on it again. Ms. Leonard recalled that there was interest in a rule
like California’s, but that California’s rule has statutory authorization for costs and
disbursements of many kinds, including expert witness fees, that go both ways for
plaintiffs and defendants, whereas Oregon does not. She stated that she was
never able to discern how a rule change would help in Oregon in the absence of
statutory changes. Prof. Peterson stated that the intent would be to facilitate
speedy resolution of cases by creating some incentive and he recalled that, a few
biennia ago, he drafted a neutral version of the rule with the consensus being
“what difference would it make”? Mr. Bachofner stated it seems to be a solution
in search of a problem. Prof. Peterson stated that the committee will meet again
to make a final determination.
14.

ORCP 68

Prof. Peterson reported that the committee had three charges. The first was to
look at cross‐referencing to make the pleading of attorney fees appear earlier in
the rules. He stated that the committee is against that, but thought that the word
“pleading” should be added to the title so it at least appears in a word search.
The second issue is a timing issue: if you get a limited judgment that gets your
client out of the case, unless you have the foresight to get attorney fees settled
before you submit the form of judgment, it may be impossible to get a judgment
for attorney fees until some years later when the rest of the case is complete.
Judge Miller pointed out that, if you are no longer a party to the case, you will
probably not get notice when the general judgment is filed. Prof. Peterson stated
that the committee felt it could make a change to make it possible for judges to
resolve those cases.
Mr. Weaver stated that the committee is considering sending a survey to judges to
determine their thoughts on the idea of having a statement for attorney fees
submitted after a limited judgment has been entered. He stated that the question
would be whether it would put extra stress on the system or make extra work for
judges.
The third issue was related to collection. Prof. Peterson stated that you have 14
days for filing a statement for attorney fees. The committee found the Court of
Appeals case, Marquez v. Myers [96 Or App 214, 772 P2d 437 (1989)], which says
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that Rule 68 reads terribly; that you can always ask the court to expand the
timeline under Rule 15; but that, if you do not do that, your supplemental
statement for attorney fees should be denied. Prof. Peterson stated that the
committee believes there should probably be a provision in the rule that
authorizes a party to ask for collection fees. He stated that this is particularly
appropriate because the UTCR form for the statement for attorney fees includes a
provision for anticipated attorney fees. Prof. Peterson pointed out that some
appellate cases say that such fees should be denied unless they have a good basis
and they are not purely speculative, and that the Multnomah County Attorney
Reference Manual says that anticipated collection fees will not be granted. Mr.
Eiva stated that he believed that the Supreme Court provided that anticipated
attorney fees are not available unless the contract specifically provides for that
kind of attorney fee. Prof. Peterson observed that there is still the 14 day period
issue to deal with. Judge Miller agreed that it needs to be fixed, but did not want
to encourage people to load them up front, as this is bad practice. Prof. Peterson
noted that the Council should probably send a memo to the UTCR Committee to
let it know that its statement for attorney fee form should be changed since, not
only is it bad practice to anticipate your fees, but the granting of such fees is not
really grounded in the law.
15.

ORCP 69

Ms. David stated that the committee had met and is working on the question of
whether the notice of intent to take a default runs concurrently or consecutively
with the 30 days after service of the summons and complaint. She noted that
another issue is a request to consider requiring any motion for an order of default
to be served again under ORCP 7 or ORCP 9. She observed that there are times
when it is very difficult to obtain service the first time, let alone having to do it
again. She stated that the committee is reaching out to other sources to get
further information and input and will meet again.
16.

Early Assignment of Cases/Scheduling

Judge Gerking had to leave the meeting early. His committee should issue a final
report on its recommendation to the Council in January.
17.

ORCP 79‐85, Various Consumer Law Issues

Prof. Peterson stated that the committee did not hold a meeting but that,
nonetheless, progress is being made. He stated that he has made contact with the
Debtor Creditor, Consumer Law, and Real Estate and Land Use sections of the Bar.
The Consumer Law Section is interested in the foreclosure/money judgment issue,
and has a few people it has identified who would like to work with the Council on
this issue. The Debtor Creditor Section said it would bring up the issue with its
litigation committee, but Prof. Peterson has not heard back. The Real Estate and
Land Use Section put the item on its agenda for December 6, 2013. Prof. Peterson
stated that the committee will have a meeting with a work group and ask non‐
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Council members who are versed in consumer law to participate. Mr. Bachofner
recommended Rich Parker and Russ Garrett to be part of the work group. Mr.
Fuller recommended contacting Kelly Sutherland, specifically regarding the money
judgment issue.
V.

New Business
A.

Proposed ORCP 9 Amendments from the Ecourt Law and Policy Work Group

The Ecourt Law and Policy Work Group recommendations (Appendix D) were discussed
during the ORCP 7/9/10 committee report. Ms. David asked Mr. Bachofner to include
them in his committee’s charge.
VI.

Adjournment

Ms. David adjourned the meeting at 12:00 p.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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Remaining Council Meetings 2013‐2015 Biennium
•
•
•
•
•
•
•

February 1, 2014, Oregon State Bar
March 1, 2014, Bend (location TBA)
April 5, 2014, Oregon State Bar
May 3, 2014, Medford (location TBA)
June 7, 2014, Newport (location TBA)
September 6, 2014, Oregon State Bar
December 6, 2014, Oregon State Bar
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SCOPE; CONSTRUCTION; APPLICATION; RULE; CITATION

2

RULE 1

3
4
5

*****
E Use of declaration under penalty of perjury in lieu of affidavit[; “declaration”
defined].

6

E(1) Definition. As used in these rules, “declaration” means a declaration under

7

penalty of perjury. A declaration [under penalty of perjury] may be used in lieu of any affidavit

8

required or allowed by these rules. A declaration [under penalty of perjury] may be made

9

without notice to adverse parties[,].

10

E(2) Declaration made within the United States. A declaration made within the United

11

States must be signed by the declarant[,] and must include the following sentence in prominent

12

letters immediately above the signature of the declarant: “I hereby declare that the above

13

statement is true to the best of my knowledge and belief, and that I understand it is made for

14

use as evidence in court and is subject to penalty for perjury.” [As used in these rules,

15

“declaration” means a declaration under penalty of perjury.]

16

E(3) Declaration made outside the United States. A declaration made outside the

17

United States as defined in ORS 194.____ must be signed by the declarant and must include

18

the following language in prominent letters immediately following the signature of the

19

declarant: “I declare under penalty of perjury under the laws of Oregon that the foregoing is

20

true and correct, and that I am physically outside the geographic boundaries of the United

21

States, Puerto Rico, the United States Virgin Islands, and any territory or insular possession

22

subject to the jurisdiction of the United States. Executed on the _____ (day) of ___________

23

(month), __________ (year) at _________________________ (city or other location),

24

_____________ (country).”

25

*****

26
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Shari Nilsson <nilsson@lclark.edu>

FW: Oregon Council on Court Procedures - ORCP 7/9/10 Committee Info from
process server on Process
John Bachofner <john.bachofner@jordanramis.com>
Mon, Dec 30, 2013 at 12:02 PM
To: mpeterso@lclark.edu, eve.miller@ojd.state.or.us, Charles.M.ZENNACHE@ojd.state.or.us, Michael Brian
<michael@brianlawfirm.com>
Cc: Shari Nilsson <nilsson@lclark.edu>, John Bachofner <john.bachofner@jordanramis.com>
I hope everyone had a nice Holiday.

I received the below email from the process server that had concerns about Oregon’s service rules. An interesting
take on the issues.

We should probably try to have a phone conference this week before our next meeting. I am available Tuesday,
Thursday or Friday at noon.

Let me know and I can set up a conference call.

JOHN R. BACHOFNER | Admitted in Washington and Oregon

AV Preeminent® Peer Review Rated

Jordan Ramis PC | Attorneys at Law

Oregon: (503) 598-7070
Oregon Direct Dial: (503) 598-5509
Washington: (360) 567-3900
Washington Direct Dial: (360) 567-3906
www.jordanramis.com

AV®, BV®, AV Preeminent® and BV Distinguished® are registered certification marks of Reed Elsevier Properties Inc., used under in accordance with the Martindale-Hubbell certification procedures,
standards and policies.

From: Aaron Crowe [mailto:aaron.crowe@nationwideprocess.com]
Sent: Monday, December 23, 2013 2:54 PM
To: John Bachofner
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Subject: RE: Oregon Council on Court Procedures - Saturday, December 7, 2013 at 9:30 a.m. - QUESTION
[IWOV-Worksite.FID1469632]

Hi John,

Following are four of the methods that I referenced in my earlier email and for which I have the
most concern. I have many concerns about other methods, but none of my other concerns
involve methods that so severely prejudice plaintiff or defendant when complying with every
provision of these four rules. It is my hope that my thought process makes sense to you.

ORCP 7D(4) Particular actions involving motor vehicles.

In Davis Wright Tremaine, LLP v. Menken, 2002, 181 OR.App.332, 45 P.3d 983, a compelling
argument was made that an unrestricted certified mailing to a defendant prejudices the
defendant’s ability to receive any notice of the pendency of the lawsuit, should someone other
than the defendant refuse the mail. This is largely due to the fact that when someone refuses
the unrestricted certified mail, the first class mail envelope is returned as well. Though the
Menken case did not involve the application of ORCP 7D(4), the theory would reasonably apply.

Of course, while paying the additional $4.75 per certified mailing to restrict delivery does not
ensure personal delivery, it does preclude others from refusing the mailing on behalf of the
defendant, thereby reasonably ensuring a much higher degree of calculation of actual notice.

It is clear that an increasing number of personal injury lawyers in our legal community are
interpreting the reasonable calculation of actual notice to include mailings to the defendant’s
insurance claim representative who reasonably is in contact with their insured (and reasonably
have already taken defendant’s statement) or have contact information for their insured. This
extension of the reasonable calculation theory is a mailing “to” the defendant c/o the insurance
representative, as opposed to merely mailing to the insurance representative. My point here is
that any certified mailing to a defendant at an address where the defendant would not
reasonably be signing for the mail should not be restricted. Another example of this would be a
private mailbox service (PMB). By definition, in this instance, the defendant has hired someone
else to receive and/or sign for their mail at a PMB. In all other certified mailings in connection
with the rule, it reasonable to restrict delivery.

In ORCP 7D(2)(d) Service by Mail, restricted delivery on certified mail would not reasonably
apply as a requirement, since service upon an individual under that rule is only deemed
Council on Court Procedures
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effective if and when the named individual signs for such certified mail, restricted or
unrestricted. The distinction in ORCP 7D(4) is that service is effective on date of last mailing
regardless of whether anyone signs for certified mail, which is why compliance with every
provision of the rule, as currently written and absent restricted delivery on certified mail, is so
prejudicial to the defendant.

I would like to add that whenever mailings are made in Oregon as a follow-up requirement in
connection with commencing an action (summons involved), it is required that a statement of
time, date, place, with whom left and where, be included. ORCP 7D4 does not have any
requirement to place the defendant on notice that they have been served. If the certified mail is
returned to sender where the defendant might have been out of town for a couple of weeks and
was neither home during an attempt to serve in person and not home to sign for the certified
mail, it is unreasonable to assume that the defendant would have any way of knowing that
he/she was adequately served when they opened the first class mailing, which would have been
reasonably left in the mailbox and/or forwarded. However, if a requirement in the rule required
the inclusion of a notice in all required certified and first class mailings that were made pursuant
to ORCP 7D(4), the defendant would know that they had been served and were required to file
an answer.

ORCP 7D(3)(b)(ii) Alternatives.

Only recently have the ORCP incorporated any reference to service upon corporations and
limited liability companies pursuant to ORS 60.121 (corporations) and ORS 63.121 (limited
liability companies) with other similar variants for other types of entities. In each of the variants,
the method of mailings following service upon the (Oregon) Secretary of State, as agent.
requires only that a certified mailing be made to each required address or where reasonably
calculated to apprise. None of the various rules related to service upon the Secretary of State,
as agent, reflect a requirement to include a mailing by first class mail. The inherent prejudice
here is that if notices are left at the mailing address (by the United States Postal Service carrier)
and no one takes the time to drive to the post office and sign for the unsolicited mail, no
reasonable calculation of actual notice exists. The inclusion of a first class mailing in all of the
services that follow service upon the Secretary of State, as agent, should be required to
eliminate this inherent prejudice.

I have an additional issue with the variants of service upon an entity c/o Secretary of State, as
agent. When ORCP 7 was originally established almost 35 years ago, each of the statutes that
were pulled into the new rules contained a calculation as to when service is deemed effective.
ORS 60.121 and ORS 63.121 never contained such calculation and in the recent reference to
these statues in ORCP 7D(3), no calculation was established then, either. Every Oregon rule to
commence an action places such calculation relative to the date of whatever mechanism was
reasonably calculated to establish actual notice. This is why, for instance, in ORCP 7D(2)(b)
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Substituted Service and ORCP 7D(2)(c) Office Service, service is deemed effective on the date
of required mailing. In ORCP 7D(4) Particular Actions Involving Motor Vehicles, service is
deemed effective on the date of the last mailing. The current problem with the various methods
of service involving service upon Secretary of State, as agent, is that many attorneys in our
legal community are taking defaults against entities 30-days following the date on which the
Secretary of State received the documents. Keeping in mind that the Secretary of State does
nothing with the documents served on them, as agent, to further any reasonable calculation of
actual notice to defendant entity and, in fact, does nothing more than merely file away the
summons and complaint. Often, the actual mailings were not made until many days later.
Using my thought process, judges are approving default orders sooner than 30 days following
service. Using every other example of service in ORCP, a calculation as to when service is
deemed effective should be incorporated into the rule and the calculation should reflect an
effective date of service on the date of the last mailing.

ORCP 7D(3)(a)(iv) Tenant of a mail agent.

I was involved in introducing this method of service to the Council over 15 years ago. It was
necessary at that time for my association (Oregon Association of Process Servers) to make
concessions for the what became ORCP 7D(3)(a)(iv) to be established, which allows service
upon an individual defendant who was using a private mailbox service possibly as a veil to
prevent service of process. Unfortunately, the concessions made the rule unreasonably
ambiguous. I knew it then and I know it now. ORCP 7D(3)(a)(iv)(B) requires “the plaintiff, as
soon as reasonably possible after delivery [in person to mail agent at PMB], causes true copies
of the summons and the complaint to be mailed by first class mail to the defendant at the
address at which the mail agent receives mail for the defendant and to any other mailing
address of the defendant then known to the plaintiff, together with a statement of the date, time,
and place at which the plaintiff delivered the copies of the summons and the complaint.”
However, the calculation as to the date on which service is deemed effective is reflected as:
“Service shall be complete on the latest date resulting from the application of subparagraph
D(2)(d)(ii) of this rule to all mailings required by this subparagraph unless the defendant signs a
receipt for the mailing, in which case service is complete on the day the defendant signs the
receipt.”

No case involving the use of this rule has ever been appealed for review. In Oregon, judges
have ruled the requirements and/or calculation of date of service three distinctly different ways.
On one hand, ORCP 7D(3)(a)(iv)(B) requires “first class mailing” only. Yet the application of
subparagraph D(2)(d)(ii) suggests certified mail or mail by a method that allows a defendant to
signs a receipt for it. The “application” of subparagraph ORCP 7D(2)(d)(ii) comes out of
nowhere.
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I have lawyers requesting that my office complete mailings by first class mail only, with the
additional notation in their instructions to my office to complete service “pursuant to the rule.” It
is ambiguous to our clients and they pass this ambiguity on my office. When the judge looks at
the filed certificate reflecting service on a private mailbox (PMB)/tenant of a mail agent, together
with the affidavits of mailing and due diligence affidavit(s), the judge will often rule invalid
service on the basis that plaintiff failed to include certified mail. If the intent of the rule was to
include certified mail in addition to first class mail, ORCP 7D(3)(a)(iv)(B) should be modified to
reflect same, rather than recite only first class mailing. If the intent of the rule was to only
require first class mailing, then the calculation as to when service is deemed effective should be
modified and not connected to the application of ORCP 7D(2)(d)(ii).

I apologize for the form of the above information and had hoped for more time to improve on
form, if not content. I have been involved in over 500,000 services effected under Oregon rules
and have fairly strong views about each method of service. I would be very interested in
attending any meeting where any aspect of ORCP 7, 8, 9, 21, 37, 38, 39, or 55 are discussed.

I appreciate the opportunity to express some of my views here relative to some of the existing
rules.

Happy Holidays,

Aaron

Aaron J. Crowe
NATIONWIDE PROCESS SERVICE, INC.
1201 SW 12th Avenue, Suite 300
Portland, OR 97205
(503) 241-0636 voice
(503) 241-1604 fax
aaron@nationwideprocess.com
www.NationwideProcess.com

This transmission may contain information that is privileged, confidential and/or exempt from disclosure under
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution, or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIBITED.
If you received this transmission in error, please immediately call (800) 670-8231 and destroy the material in its
entirety, whether in electronic or hard copy format. Thank you.
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From: Aaron Crowe
Sent: Thursday, December 05, 2013 5:41 PM
To: 'John Bachofner'
Subject: RE: Oregon Council on Court Procedures - Saturday, December 7, 2013 at 9:30 a.m. - QUESTION
[IWOV-Worksite.FID1469632]

Thank you for the response. I’ll put together some information and email to you, but it is questionable whether I can
dedicate the necessary time to doing so before your next meeting. In any event, it will be soon. Again, thank you for
the response.

Aaron

Aaron J. Crowe
NATIONWIDE PROCESS SERVICE, INC.
1201 SW 12th Avenue, Suite 300
Portland, OR 97205
(503) 241-0636 voice
(503) 241-1604 fax
aaron@nationwideprocess.com
www.NationwideProcess.com

This transmission may contain information that is privileged, confidential and/or exempt from disclosure under
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution, or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIBITED.
If you received this transmission in error, please immediately call (800) 670-8231 and destroy the material in its
entirety, whether in electronic or hard copy format. Thank you.

From: John Bachofner [mailto:john.bachofner@jordanramis.com]
Sent: Thursday, December 05, 2013 3:07 PM
To: Aaron Crowe
Cc: John Bachofner; mpeterso@lclark.edu; eve.miller@ojd.state.or.us; Michael Brian;
Charles.M.ZENNACHE@ojd.state.or.us
Subject: RE: Oregon Council on Court Procedures - Saturday, December 7, 2013 at 9:30 a.m. - QUESTION
[IWOV-Worksite.FID1469632]

Aaron,

No final decision will be made at the meeting on Saturday. I am chair of a subcommittee considering requested
changes to ORCP 7, 9 or 10. The requests as to 7 related to expanding service by mail to allow pro se litigants to do
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it, and to allow it as a primary method of service for corporate and other business entities. I was not impressed with
either proposal, but will discuss it more on Saturday.

I am very interested in any written materials or other insights you may have on the constitutionality of ORCP 7. If you
would be willing to send me some information, I would pass it along to the rest of the group. I also welcome your input
at a meeting if you like. My subcommittee will meet again at 8:30 am on Saturday. I am copying other members of
the subcommittee so they can also get the benefit of your comments.

Thank you again for your interest.

Very truly yours,

JOHN R. BACHOFNER | Admitted in Washington and Oregon

AV Preeminent® Peer Review Rated

Jordan Ramis PC | Attorneys at Law

Oregon: (503) 598-7070
Oregon Direct Dial: (503) 598-5509
Washington: (360) 567-3900
Washington Direct Dial: (360) 567-3906
www.jordanramis.com

AV®, BV®, AV Preeminent® and BV Distinguished® are registered certification marks of Reed Elsevier Properties Inc., used under in accordance with the Martindale-Hubbell certification procedures,
standards and policies.

CONFIDENTIALITY NOTICE: Please do not read, copy, or disseminate this communication unless you
are the intended addressee. This e-mail may contain confidential and/or privileged information intended
only for the addressee. If you have received this in error, please notify me via return e-mail.
TAX ADVICE NOTICE: IRS Circular 230 requires us to advise you that if this communication or any
attachment contains any tax advice, the advice is not intended to be used, and cannot be used, for the
purpose of (i) avoiding tax-related penalties or (ii) promoting, marketing, or recommending any
transaction, plan, or arrangement. A taxpayer may rely on professional advice to avoid tax-related
penalties only if the advice is reflected in a comprehensive tax opinion that conforms to stringent
requirements. Please contact us if you have any questions about this requirement, or would like to discuss
preparation of an opinion that conforms to these IRS rules.
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From: Aaron Crowe [mailto:aaron.crowe@nationwideprocess.com]
Sent: Thursday, December 05, 2013 2:09 PM
To: John Bachofner
Subject: Oregon Council on Court Procedures - Saturday, December 7, 2013 at 9:30 a.m. - QUESTION

Mr. Bachofner,

It is my understanding that you may be addressing an issue regarding a method of service available under ORCP 7.
In light of the fact that compliance with every provision of four separate methods of service currently available under
ORCP 7D could easily not survive appellate review, I am very interested to know what issue is being addressed. I
realize that you are under no obligation to spend any time entertaining my question, but I have a scheduling conflict
that makes it very difficult to attend, though I would make the difficult decision to forego my current plans to attend if a
modification to ORCP 7D is being considered. As president many times of the 34 year old Oregon Association of
Process Servers and the primary educator of process servers in Oregon, I make every effort to remain in the know. In
my last CLE presentation to one of the Oregon Trial Lawyers Association groups a couple of months ago, I identified
the four rules of service where compliance with every provision still might not survive review and explained exactly
what is likely necessary to overcome such issues.

Additionally, if I were to provide analysis and theory on a some of the methods of service currently available under
ORCP 7D, to whom would I submit same?

Thank you in advance for any response you are able to provide.

Best Regards,
Aaron

Aaron J. Crowe
Risk Manager
NATIONWIDE PROCESS SERVICE, INC.
1201 SW 12th Avenue, Suite 300
Portland, OR 97205
(503) 241-0636 voice
(503) 241-1604 fax
aaron@nationwideprocess.com
www.NationwideProcess.com

This transmission may contain information that is privileged, confidential and/or exempt from disclosure under
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution, or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIBITED.
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Lewis & Clark College Mail - FW: Oregon Council on Court Procedures...
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https://mail.google.com/mail/u/0/?ui=2&ik=86762415ec&view=pt&sea...

If you received this transmission in error, please immediately call (800) 670-8231 and destroy the material in its
entirety, whether in electronic or hard copy format. Thank you.
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MEMORANDUM
To:

Council on Court Procedures

From:

ORCP 47 Committee (Kristen David, Chair, Hon. Roger DeHoog, Hon. Eve
Miller, Maureen Leonard)

Re:

OCRP 47 – Suggested Changes and Comments

Date:

January 4, 2014

Background: The Council on Court Procedures received comments and suggestions from the
bench and bar in response to the Council’s survey. A Committee was formed to discuss
suggestions and other considerations related to ORCP 47. Ultimately the Committee did not find
a need for any revisions at this time. The following is a summary of issues discussed over the
course of several phone conferences.
Issue #1:

Word “retained” used twice in ORCP 47 E.
The committee reviewed the suggestion made in Attachment S of the 9/17/13
Meeting Packet. The suggestion raised concern over the use of the term “retained”
twice in the current version of ORCP 47E. The Committee reviewed the ORCP
legislative history on ORCP 47E and the appellate decision in Due-Donahue v.
Beal, 191 Or App 98, 80 P3d 529 (2003). Ultimately, the Committee determined
that the drafters gave due deference to the necessity that an attorney (who is
familiar and understands the legal requirements of things like “admissible”
evidence, whether an expert is “qualified”, etc) must announce that the expert is
“retained” and that counsel is committed to present the expert at trial. The
Committee noted that the rule does not require counsel to have an employment
agreement or pay the expert. Therefore, the use of the term “retained” was
specific and its use in two different sentences of the rule does not need to be
amended.

Issue #2:

Give Judges greater latitude to resolve cases with ORCP 47 E.
The Committee determined that this was more of a comment than a suggestion.
Overall, Judges do have the procedural process to resolve a case on summary
judgment and there is no additional, non-substantive changes necessary at this
time.

Issue #3:

Page Limits.
The Committee briefly raised the issue of whether page limits should be
introduced. The Committee noted that this issue was addressed last biennium and
no change was made as there is no true “problem” currently.

Issue #4:

Timing of Responses to Correspond with ECourt.
The Committee acknowledged that ECourt may create the necessity to change the
20/5 day response periods to multiples of 7. The Committee agreed a change to
21/7 day response periods could be made if done with other timing adjustments.
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MEMORANDUM
Date:

December 16, 2013

To:

Court Re-engineering and Efficiency Workgroup (CREW)

From:

Holly C. Rudolph (via Law and Policy Workgroup (LPWG))

Subject:

Show Cause Default Requirement Question

This memo refers a procedure and policy question about Show Cause proceedings to the
Oregon Judicial Department Court Re-engineering and Efficiency Workgroup (CREW) for a
decision.
The question is whether a formal ORCP 69 Order of Default is required in Show Cause (SC)
proceedings, when the nonmovant has not responded in the stated time. A question to that
effect has been sent to the Oregon Council on Court Procedures, and a response provided that
the particular question does not appear to previously have been discussed by the Council. The
question is being referred to the Council subgroup on ORCP 69, and feedback from that
subgroup is anticipated in early 2014.
The answer impacts family law forms specifically, but in SC proceedings generally, there is a
significant split in the judiciary and courts about whether an order of default is required. No
Supplementary Local Rules disclose whether any particular court requires a default order in SC
proceedings. Anecdotal reports indicate that the use of default in SC cases varies not just courtto-court, but also judge-to-judge in the same court.
To proceed with statewide family law form development for the Oregon eCourt Intelligent
Forms (iForms) project,1 a standard procedure must be determined. Only one set of forms and
instructions can be included in the iForms set.
Decision Needed:
The Oregon eCourt Law & Policy Work Group (LPWG) recommends that CREW identify a
single, statewide course of action for Show Cause proceedings when the nonmovant does not
respond to the order. Alternatively, LPWG recommends that CREW decide whether the
statewide forms packets should include default for SC proceedings.
1

Through the iForms component of the Oregon eCourt Program, OJD will make online interactive forms available,
which an external user then would be able to complete in question-and-answer format, and then electronically file with the
court. As of current planning, high-priority family law forms packets (ex: dissolutions, separations, modifications, and likely
others) will be included through iForms .
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Possible options (followed by considerations relating to each option) include:
 No default required in SC proceedings
o Several members of LPWG are concerned that a ‘no default’ approach would
violate the Servicemembers Civil Relief Act (SCRA) by eliminating the
mechanism for the court to verify that the nonmovant is not in active military
service.
o SCRA applies to “any civil action or proceeding in which the defendant does not
make an appearance” (50 U.S.C. App. 521(a)). SCRA further defines “judgment”
as “any judgment, decree, order, or ruling, final or temporary” (50 U.S.C. App.
511(9)). In relevant part, SCRA states:
In any action or proceeding covered by this section, the court, before
entering judgment for the plaintiff, shall require the plaintiff to file with the
court an affidavit-(A) stating whether or not the defendant is in military service and showing
necessary facts to support the affidavit; or
(B) if the plaintiff is unable to determine whether or not the defendant is in
military service, stating that the plaintiff is unable to determine whether or not
the defendant is in military service.

o Also eliminates the mechanism to confirm that the nonmovant is not
incapacitated.
 Default required in all SC proceedings
o Adds complexity to a process designed to be streamlined and quick.
 Possibly raises a concern about the validity of judgments and orders
entered in courts that have not been requiring defaults.
o SCRA certification may add cost and delay to potentially emergency situations
(i.e., Immediate Danger Orders).
o Repeated defaults and service issues against unresponsive parties who defaulted
in the main case and have to be defaulted repeatedly in post-judgment (or
defaulted multiple times pre-judgment on temporary orders).
o Additional time and workload for court staff to assist with defaults and enter
additional documents.
o Additional time and workload for court staff to assist with motions to set aside
orders of default.
 Default required in some SC proceedings but not others
o LPWG identified modification of judgment procedures as likely candidates to
require default. Several ORS provisions are implicated, but all are governed by
UTCR 8.050. ORS 107.135 is the primary modification statute.
 Modifications more closely imitate the posture of ORCP 69, but currently
are not specifically bound by ORCP 69 provisions.
 Modifications may significantly affect the rights of the parties and may be
initiated many years after the judgment is entered, raising more serious
due process concerns.

2
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Case law highlights that a modification is in many respects a new case,
even though part of an existing case. See Pemberton and Pemberton, 230
Or 190, 193, 369 P 276 (1962) (so stating).
 SCRA appears to apply to modifications.
 The burdens of proof required for modification proceedings make the
outcome more difficult to unwind through a new modification filing.
Nonmovants are unlikely to be able to prove "significant changes in
circumstances" -- the most common requirement in modification
proceedings.
o Temporary orders could be excluded due to both the temporary nature of the
proceedings and the timing of cases, which may lead to nearly-overlapping
motions for default.


Additional Options, without deciding on the propriety of default in SC
proceedings:
 Statewide forms (and therefore iForms) will not include default for SC
proceedings
o Local courts can develop their own forms and instructions, and provide them to
filers if they opt to require defaults.
o Note: if this option is selected, then courts should be strongly encouraged to
disclose this requirement in their Supplemental Local Rules, since the statewide
process would not put users on notice.
 Statewide forms (and therefore iForms) will include default for SC
proceedings
o Individual courts can advise filers that default is not required by their court.
Additional Consideration, SCRA Compliance Generally:
 OJD should consider developing statewide means of ensuring SCRA
compliance, outside of the ORCP 69 default process, such as the filing of an
a declaration by the movant that the movant has complied with SCRA.
Statewide forms (and therefore iForms) will not include default for SC
proceedings.

3
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RULES AND STATUTES
Oregon Rules of Civil Procedure (attached):
 OCRP 69 – Default Orders and Judgments
This rule applies to plaintiffs, third party plaintiffs, counterclaimants, and crossclaimants. (ORCP 69(A)(2)) The rule does not extend the party standings beyond this
list, so the status of “movant” is unclear, especially where the movant is a respondent or
nonparty in the underlying case.
The rule applies when “a party against whom a judgment for affirmative relief is sought
has been served with summons pursuant to Rule 7 or is otherwise subject to the
jurisdiction of the court and has failed to appear by filing a motion or answer, or
otherwise to defend as provided in these rules or applicable statute.” (ORCP 60(A)(1))
Statutes:
Where statutes address SC proceedings, they do not appear to contemplate a default process,
but they do not preclude default either. A representative sample of statutory language follows.
 ORS 34.370 - habeas corpus proceedings
(2)(b) - “The judge shall rule on the show cause order within seven days after
either the defendant files a written appearance in opposition or the appearance
period expires, whichever comes first. Upon making a ruling, the judge shall do
one of the following, as appropriate: * * *” deny a meritless petition, grant relief,
or issue a writ of habeas corpus.
 ORS 305.263 – tax proceedings
(3)(b) “If the person fails to answer within the time prescribed, or if the person
fails to obey any order entered by the tax court under this section, such failure is
punishable as contempt of court.”
 ORS 147.520 – crime victim’s rights
If a response to SC Order is not timely filed, the court shall make factual findings
supported by the record and determine whether the findings constitute a
violation of the victim’s rights. If a violation is found, the court “shall issue an
order after giving due consideration to the proposed remedy”

4
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ATTACHMENT -- ORCP 69
DEFAULT ORDERS AND JUDGMENTS, RULE 69
A In general.
A(1) When a party against whom a judgment for affirmative relief is sought has been served with
summons pursuant to Rule 7 or is otherwise subject to the jurisdiction of the court and has failed to
appear by filing a motion or answer, or otherwise to defend as provided in these rules or applicable
statute, the party seeking affirmative relief may apply for an order of default and a judgment by default
by filing motions and affidavits or declarations in compliance with this rule.
A(2) The provisions of this rule apply whether the party entitled to an order of default and judgment
by default is a plaintiff, a third party plaintiff, or a party who has pleaded a counterclaim or cross-claim.
A(3) In all cases a judgment by default is subject to the provisions of Rule 67 B.
B Intent to appear; notice of intent to apply for an order of default.
B(1) For the purposes of avoiding a default, a party may provide written notice of intent to file an
appearance to a plaintiff, counterclaimant, or cross-claimant.
B(2) If the party against whom an order of default is sought has filed an appearance in the action, or
has provided written notice of intent to file an appearance, then notice of the intent to apply for an order
of default must be filed and served at least 10 days, unless shortened by the court, prior to applying for
the order of default. The notice of intent to apply for an order of default must be in the form prescribed
by Uniform Trial Court Rule 2.010 and must be filed with the court and served on the party against
whom an order of default is sought.
C Motion for order of default.
C(1) The party seeking default must file a motion for order of default. That motion must be
accompanied by an affidavit or declaration to support that default is appropriate and contain facts
sufficient to establish the following:
C(1)(a) that the party to be defaulted has been served with summons pursuant to Rule 7 or is
otherwise subject to the jurisdiction of the court;
C(1)(b) that the party against whom the order of default is sought has failed to appear by filing a
motion or answer, or otherwise to defend as provided by these rules or applicable statute;
C(1)(c) whether written notice of intent to appear has been received by the movant and, if so,
whether written notice of intent to apply for an order of default was filed and served at least 10 days, or
any shortened period of time ordered by the court, prior to filing the motion;
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C(1)(d) whether, to the best knowledge and belief of the party seeking an order of default, the party
against whom judgment is sought is or is not incapacitated as defined in ORS 125.005, a minor, a
protected person as defined in ORS 125.005, or a respondent as defined in ORS 125.005; and
C(1)(e) whether the party against whom the order is sought is or is not a person in the military
service, or stating that the movant is unable to determine whether or not the party against whom the
order is sought is in the military service as required by Section 201(b)(1) of the Servicemembers Civil
Relief Act, 50 App. U.S.C.A. §521, as amended.
C(2) If the party seeking default states in the affidavit or declaration that the party against whom the
order is sought:
C(2)(a) is incapacitated as defined in ORS 125.005, a minor, a protected person as defined in ORS
125.005, or a respondent as defined in ORS 125.005, an order of default may be entered against the
party against whom the order is sought only if a guardian ad litem has been appointed or the party is
represented by another person as described in Rule 27;
C(2)(b) is a person in the military service, an order of default may be entered against the party
against whom the order is sought only in accordance with the Servicemembers Civil Relief Act.
C(3) The court may grant an order of default if it appears the motion and affidavit or declaration
have been filed in good faith and good cause is shown that entry of such an order is proper.
D Motion for judgment by default.
D(1) A party seeking a judgment by default must file a motion, supported by affidavit or
declaration. Specifically, the moving party must show:
D(1)(a) that an order of default has been granted or is being applied for contemporaneously;
D(1)(b) what relief is sought, including any amounts due as claimed in the pleadings;
D(1)(c) whether costs, disbursements, and/or attorney fees are allowable based on a contract,
statute, rule, or other legal provision, in which case a party may include costs, disbursements, and
attorney fees to be awarded pursuant to Rule 68.
D(2) The form of judgment submitted shall comply with all applicable rules and statutes.
D(3) The court, acting in its discretion, may conduct a hearing, make an order of reference, or order
that issues be tried by a jury, as it deems necessary and proper, in order to enable the court to determine
the amount of damages or to establish the truth of any averment by evidence or to make an investigation
of any other matter. The court may determine the truth of any matter upon affidavits or declarations.
E Certain motor vehicle cases. No order of default shall be entered against a defendant served with
summons pursuant to Rule 7 D(4)(a)(i) unless, in addition to the requirements in Rule 7 D(4)(a)(i), the
plaintiff submits an affidavit or a declaration showing:
6
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E(1) that the plaintiff has complied with Rule 7 D(4)(a)(i);
E(2) whether the identity of the defendant's insurance carrier is known to the plaintiff or could be
determined from any records of the Department of Transportation accessible to the plaintiff; and
E(3) if the identity of the defendant's insurance carrier is known, that the plaintiff not less than 30
days prior to the application for an order of default mailed a copy of the summons and the complaint,
together with notice of intent to apply for an order of default, to the insurance carrier by first class mail
and by any of the following: certified, registered, or express mail, return receipt requested; or that the
identity of the defendant's insurance carrier is unknown to the plaintiff.
F Setting aside an order of default or judgment by default. For good cause shown, the court may set
aside an order of default. If a judgment by default has been entered, the court may set it aside in
accordance with Rule 71 B and C.
[CCP 12/13/80; §B amended by 1981 c.898 §8; amended by CCP 12/13/86; §§A,B(2) amended by CCP
12/10/88 and 1/6/89; §B amended by CCP 12/15/90; amended by CCP 12/12/92; §B amended by 1995
c.79 §406 and 1995 c.664 §101; §C deleted and §§D,E,F redesignated by CCP 12/10/94; §A amended
by CCP 12/14/96; §B amended by 2001 c.418 §1; amended by 2003 c.194 §14; §B amended by CCP
12/9/06; §§A,B amended by CCP 12/13/08; §§A,B,C,D,E amended by CCP 12/11/10; §F adopted by
CCP 12/11/10]
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Filed: December 27, 2013
IN THE SUPREME COURT OF THE STATE OF OREGON
STATE OF OREGON,
Respondent on Review,
v.
IAN GEORGE VANORNUM,
Petitioner on Review.
(CC 200818082A; CA A142341; SC S060715)
En Banc
On review from the Court of Appeals.*
Argued and submitted June 4, 2013.
Neil F. Byl, Deputy Public Defender, Office of Public Defense Services, Salem,
argued the cause for petitioner on review. With him on the brief was Peter Gartlan, Chief
Defender.
Patrick M. Ebbett, Assistant Attorney General, Salem, argued the cause for
respondent on review. With him on the brief were Mary H. Williams, Deputy Attorney
General, and Anna M. Joyce, Solicitor General.
Bridget Donegan, Larkins Vacura LLP, Portland, filed a brief on behalf of amicus
curiae Oregon Trial Lawyers Association.
LINDER, J.
The decision of the Court of Appeals is reversed, and the case is remanded to that
court for further proceedings.
Landau, J., concurred and filed an opinion in which Brewer, J., joined.
*Appeal from Lane County Circuit Court, Jack A. Billings, Judge. 250 Or App
693, 282 P3d 908 (2012).
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1

LINDER, J.

2

Defendant appealed his conviction for resisting arrest, ORS 162.315,

3

raising, among other issues, two claims that the trial court erred in instructing the jury.

4

The Court of Appeals concluded that it was barred from reviewing those claims by ORCP

5

59 H, which states that "a party may not obtain review on appeal" of an asserted error in

6

giving or failing to give an instruction unless the party objected in a specified manner.

7

We allowed defendant's petition for review to consider whether ORCP 59 H applies to

8

and controls appellate court review of claims of instructional error, including claims of

9

"plain error." We hold that it does not. We reverse and remand to the Court of Appeals

10
11

for further proceedings.
The relevant facts are primarily procedural. Police arrested defendant for

12

disorderly conduct during an anti-pesticide demonstration. In the course of the arrest,

13

defendant struggled and failed to follow police officers' instructions while they forcefully

14

moved him across a street in an "arm bar" hold, pushed him against a cement pillar and

15

then to the ground, and repeatedly tased him. Defendant later was charged with resisting

16

arrest, in addition to the original disorderly conduct charge, and went to trial on both

17

charges. At trial, defendant raised a defense of self-defense to the resisting arrest charge.

18

At the close of evidence, the trial court proposed a set of jury instructions to

19

the parties, including Uniform Criminal Jury Instruction (UCrJI) 1227, which describes

20

when a person may use physical force for self-defense in response to an officer's use of

1
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1

unreasonable force in making an arrest.1 The trial court asked defendant and the state if

2

they had any objections to the proposed instructions. Neither party objected to any of the

3

trial court's proposed instructions, including UCrJI 1227. Defendant did, however,

4

request that the court give the following special instruction defining "unreasonable

5

physical force" for purposes of his self-defense claim:

6
7
8
9

"When analyzing a claim of Self-Defense to the charge of Resisting
Arrest, the jury shall find that 'unreasonable physical force' by the officer[s]
making the arrest exists if the defendant reasonably believed that the
officers' use of force was disproportionate in the circumstances.

1

At the time, UCrJI 1227 stated:
"The defense of self-defense has been raised.

"A peace officer may use physical force on a person being arrested
only when and to the extent the officer reasonably believes it is necessary
to make an arrest. If a person being arrested physically opposes an
arresting officer, the officer may use reasonable force to overcome the
opposition.
"If, however, the officer uses unreasonable physical force to arrest a
person who is offering no unlawful resistance, that person may use physical
force for self-defense from what the person reasonably believes to be the
use or imminent use of unlawful physical force by the officer. In
defending, the person may only use that degree of force which he
reasonably believes to be necessary.
"The burden of proof is on the state to prove beyond a reasonable
doubt that this defense does not apply."
UCrJI 1227 has since been revised consistently with this court's decision in State v.
Oliphant, 347 Or 175, 218 P3d 1281 (2009). Throughout this opinion, when we refer to
UCrJI 1227, we mean the above-quoted version.
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1
2
3
4

"If the jury finds that the defendant reasonably believed that the
officers' use of force was disproportionate in the circumstances, the jury
must then decide whether the defendant reasonably believed that his own
use of force in response was necessary in the circumstances."

5

The trial court declined to give the requested instruction, stating that the

6

uniform jury instruction was "sufficient." The court gave the jury the set of instructions

7

that it had proposed, including UCrJI 1227. After the jury was instructed, defendant

8

formally excepted to the trial court's refusal to give his requested special instruction, but

9

he did not except (formally or otherwise) to the trial court having given UCrJI 1227. The

10

jury found defendant guilty on both the disorderly conduct charge and the resisting arrest

11

charge, and defendant appealed.

12

Shortly after defendant initiated his appeal, this court decided State v.

13

Oliphant, 347 Or 175, 218 P3d 1281 (2009), which dealt with a number of uniform jury

14

instructions, including UCrJI 1227, pertaining to the defense of self-defense in the

15

context of a prosecution for resisting arrest. Oliphant held, among other things, that

16

UCrJI 1227 was not a correct statement of an arrestee's right of self-defense. In

17

particular, Oliphant faulted the instruction because it focused on whether the police

18

officer reasonably believed that the degree of force he or she used was necessary, when

19

an arrestee's right of self-defense depends instead on whether the arrestee reasonably

20

believes that the officer is using an unlawful degree of force to make the arrest. 347 Or at

21

193-94.

22
23

Relying on Oliphant, defendant in this case argued on appeal that the trial
court had erred in two ways: (1) in refusing to give his requested special instruction
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1

(which focused on whether defendant reasonably believed that unlawful force was being

2

used against him at the relevant time); and (2) in giving the uniform instruction, UCrJI

3

1227. With regard to that second claim of error, defendant acknowledged that he had not

4

objected to the uniform instruction. But he urged that, in light of Oliphant, giving that

5

instruction was "plain error," and he asked the Court of Appeals to exercise its discretion

6

to correct that error. The state argued against plain error review of the UCrJI 1227 claim

7

and responded to defendant's other claim of instructional error on the merits.2

8

Notably, the state did not raise ORCP 59 H as a bar to appellate review of

9

either of defendant's claims. The Court of Appeals raised that rule on its own initiative,

10

noting its independent duty to determine whether appellants have adequately raised and

11

preserved their present claims before the trial court. State v. Vanornum, 250 Or App 693,

12

697, 282 P3d 908 (2012). The court began by observing that ORCP 59 H(1) provides

13

that a party "may not obtain review on appeal of an asserted [instructional] error * * *

14

unless the party who seeks to appeal identified the asserted error to the trial court." Id. at

15

697. The court further observed that ORCP 59 H, although otherwise a rule of civil

16

procedure only, applies to criminal actions as a result of ORS 136.330(2).3 Id. The Court

2

Specifically, the state responded that defendant's requested instruction was
an incorrect statement of the law and was not supported by the evidence.
3

ORS 136.330(2) provides: "ORCP 59 H applies to and regulates
exceptions in criminal actions." The parties appear to agree that ORS 136.330(2) makes
ORCP 59 H applicable in criminal trials. They disagree as to whether it makes ORCP 59
H applicable in the context of criminal appeals.
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1

of Appeals concluded that defendant's claim regarding UCrJI 1227 was not reviewable,

2

even under the plain error doctrine, because defendant had not raised the claim at trial as

3

ORCP 59 H(1) requires. Id. at 699. As to defendant's claim that the trial court had erred

4

in refusing to give his requested instruction on self-defense, the court concluded that

5

defendant had failed to identify the asserted error to the trial court "with particularity," as

6

ORCP 59 H(2) requires, thus precluding appellate review of that claim of error as well.

7

Id. at 698. Accordingly, the Court of Appeals affirmed defendant's conviction for

8

resisting arrest without reaching the merits of his claims.

9

Before this court, defendant argues that ORCP 59 H did not preclude the

10

Court of Appeals from reviewing the merits of his claims of instructional error.

11

Defendant contends that neither the Council on Court Procedures, which drafted ORCP

12

59 H, nor the legislature, which enacted ORS 136.330(2) and, thus, made the rule

13

applicable to "criminal actions," intended to dictate to appellate courts what claims of

14

error they may and may not review. Rather, in defendant's view, the rule was intended to

15

describe to litigants and trial courts what must be done to preserve instructional error for

16

review (or new trial motions). It follows, defendant argues, that ORCP 59 H does not

17

preclude plain error review and does not bind appellate courts to any stricter preservation

18

standards than they otherwise would apply under their own authority.4 Defendant

4

Defendant also suggests that, regardless of what ORCP 59 H means, any
effort by the Council on Court Procedures or the legislature to dictate preservation
requirements to appellate courts is ultra vires and without force. That presents a
potentially interesting issue, especially with respect to "plain error" review. See, e.g.,
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1

concludes, finally, that, under the preservation and plain error standards that this court

2

has developed, his claims of instructional error in this case are reviewable.

3

As the parties recognize, the initial issue presented by this case is one of

4

interpretation -- whether ORCP 59 H dictates preservation standards for instructional

5

error to appellate courts, or instead, instructs litigants and trial courts on the procedure in

6

the trial court for ensuring preservation of such claims. Because ORCP 59 H was

7

promulgated by the Council on Court Procedures and accepted by the legislature without

8

amendment, the intent of the council governs the interpretation of the rule.5 A.G. v.

9

Guitron, 351 Or 465, 479, 268 P3d 589 (2011); Waddill v. Anchor Hocking, Inc., 330 Or

10

376, 382 n 2, 8 P3d 200 (2000), adh'd to on recons, 331 Or 595, 18 P3d 1096 (2001). To

11

discern that intent, we use an analytical process that parallels the one we use to interpret

12

statutes -- that is, we examine text, context, and, if helpful, legislative history. Guitron,

13

351 Or at 479.

State v. Laundy, 103 Or 503, 510, 206 P 290 (1922) (on rehearing) (by rule, court
"reserves the right" to review plain error in furtherance of justice; court retains such
authority at least in absence of "an express statute prohibiting it" from reviewing plain
errors). And for reasons that the concurrence points out, the council's (as opposed to the
legislature's) authority to interfere with plain error review would be particularly
problematic. See generally ___ Or at ___ (slip op at 2-3) (Landau, J., concurring).
Because we agree with defendant's interpretation of the rule, however, we need not
consider defendant's ultra vires argument.
5

Under ORS 1.735(1), all rules of civil procedure and amendments adopted
by the council must be submitted to the Legislative Assembly "at the beginning of each
odd-numbered year regular session and shall go into effect on January 1 following the
close of that session * * *. The Legislative Assembly may, by statute, amend, repeal or
supplement any of the rules."

6
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1
2
3
4
5
6
7
8
9
10
11

ORCP 59 H is part of a rule that deals with instructions to and deliberations
by juries. As relevant here, it provides:
"(1) * * * A party may not obtain review on appeal of an asserted
error by a trial court in submitting or refusing to submit a statement of
issues to a jury pursuant to subsection C (2) of this rule or in giving or
refusing to give an instruction to a jury unless the party who seeks to appeal
identified the asserted error to the trial court and made a notation of
exception immediately after the court instructed the jury.
"(2) * * * A party shall state with particularity any point of
exception to the trial judge. A party shall make a notation of exception
either orally on the record or in a writing filed with the court."

12

The initial question that this case raises -- whether ORCP 59 H controls appellate court

13

review of claims of instructional error -- arises because subsection (1) declares that "a

14

party may not obtain review on appeal" of a trial court's asserted error in giving or

15

refusing to give a jury instruction unless the party identified the asserted error to the trial

16

court and made a timely notation of exception.

17

The state contends that the phrase "a party may not obtain review on

18

appeal" can be read to mean only one thing -- that an appellate court is barred from

19

reviewing an instructional error if a party, at trial, did not identify and take exception to

20

the error as the rule requires. Defendant, urges, however that the wording is susceptible

21

to an alternative meaning. According to defendant, because the operative words are

22

directed at trial litigants ("a party") and not at the appellate courts, the rule can plausibly

23

be understood to identify a procedure for objecting in the trial court to instructional error

24

and to warn litigants that they "may not obtain review" of the error if they fail to follow

25

that procedure. Under that reading of the rule, it remains for the appellate courts to

7
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1
2

decide what is required to preserve a claim of instructional error for review.
Considering only the words of the rule itself, the state's reading seems the

3

most natural one. But when the rule is read in context, rather than in isolation,

4

defendant's reading takes on more force. Of particular importance is ORS 1.735(1),

5

which generally directs the Council on Court Procedures to promulgate the rules

6

governing "pleading, practice and procedure * * * in all civil proceedings in all courts of

7

the state," i.e., the Oregon Rules of Civil Procedure. The statute makes clear that the

8

"courts of the state" to which it refers are trial courts, not appellate courts. It does so by

9

explicitly declaring that "[t]he rules authorized by this section do not include * * * rules

10
11
12
13
14
15
16
17
18

of appellate procedure." Id. (emphases added).
Along similar lines, ORCP 1 A, the first rule in the Oregon Rules of Civil
Procedure, states:
"These rules govern procedure and practice in all circuit courts of
this state, except in the small claims department of the circuit courts, for all
civil actions and special proceedings * * *. These rules shall also govern
practice and procedure in all civil actions and special proceedings * * * for
all other courts of this state to the extent they are made applicable to such
courts by rule or statute."

19

(Emphases added.) By their express terms, ORS 1.735(1) and ORCP 1 A reflect the

20

legislature's and the council's intent that, in general, an Oregon Rule of Civil Procedure

21

will not govern procedure in appellate courts unless, as set forth in ORCP 1 A, a statute

22

or rule specifically declares that the rule applies to those courts. See, e.g., McCarthy v.

23

Oregon Freeze Dry, Inc., 327 Or 84, 89-90, 957 P2d 1200 (1998) (in light of ORS 1.735,

24

attorney fee provisions of ORCP 68, "cannot be read plausibly to govern a claim for

8
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1

attorney fees in an appellate court"); Lincoln Loan Co. v. City of Portland, 335 Or 105,

2

110-11, 59 P3d 521 (2002) (in light of ORS 1.735 and ORCP 1, term "judgment" in

3

ORCP 71 B refers to circuit court judgments only, not appellate judgments).

4

The state argues, however, that ORCP 59 H is such a rule -- i.e., one

5

specifically "made applicable" to appellate courts "by rule or statute" -- and thus is an

6

exception to the rules' usual narrow scope of application. In that regard, the state first

7

relies on the fact that ORCP 59 H itself refers to proceedings on appeal by providing that

8

a party who fails to except to an instruction in the required manner "may not obtain

9

review on appeal." As we have explained, however, that portion of the rule expressly

10

refers to parties and what they may expect, rather than to courts and what they may or

11

may not do. Because of that wording choice, the rule can be understood in more than one

12

way. The text of the rule alone does not resolve whether ORCP 59 H is directed to trial

13

proceedings only or whether it also controls appellate court review of claims of

14

instructional error.

15

The state also points to ORS 136.330(2), which provides that "ORCP 59 H

16

applies to and regulates exceptions in criminal actions." The state urges that, because

17

ORS 136.330(2) makes ORCP 59 H applicable to "criminal actions," and because the

18

legislature at times uses the term "criminal action" in a way that subsumes appellate as

19

well as trial court proceedings, ORS 136.330(2) is a statute by which ORCP 59 H is

20

"made applicable" to appellate courts within the meaning of ORCP 1 A.

21
22

ORCP 1 A, however, is more exacting in what it requires. Textually, it
distinguishes between the courts in which the rules apply ("circuit courts," "other courts
9
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1

to the extent they are made applicable * * * by rule or statute") and the types of cases in

2

which the rules apply ("civil actions and special proceedings"). ORCP 1 A thus requires

3

more than a generic reference to "criminal actions" to make an ORCP applicable to

4

appellate courts. Instead, it requires a rule or statute to expressly make a particular

5

ORCP applicable to the appellate courts. ORS 136.330(2) does not do that.

6

We therefore conclude that ORS 1.735(1) and ORCP 1 A provide general

7

contextual support for defendant's view that ORCP 59 H does not impose requirements

8

that control whether or when a claim of instructional error is preserved for appellate

9

review. We further conclude that ORS 136.330(2) does not point in the opposite

10

direction. We, therefore, turn to legislative history to see if it provides additional or

11

different insight into the meaning of ORCP 59 H or, for that matter, the meaning of ORS

12

136.330(2).6

13

Because ORCP 59 H became effective without legislative amendment, the
6

The parties also cite prior case law as context for us to consider. See, e.g.,
State v. Toevs, 327 Or 525, 532, 964 P2d 1007 (1998) (in interpreting statute, court
examines text and context, including court's prior interpretations of the same statute or
earlier versions of that statute). We have reviewed those cases and conclude that they
shed no contextual light on whether ORCP 59 H controls preservation for purposes of
appellate review. Cases citing statutory predecessors to ORCP 59 H are not necessarily
helpful, because they were not rules adopted by the council with the accompanying
context of ORS 1.735(1) and ORCP 1 A which limit the council's authority generally to
adopting rules for trial courts. Likewise, cases citing ORCP 59 H itself are not helpful
because, by definition, they post-date the rule's promulgation and would not have
informed the council's understanding of the rule. In all events, the issue raised in this
case -- whether ORCP 59 H governs when appellate courts can review claims of
instructional error -- was not raised in those cases, and this court has not before directly
addressed and authoritatively resolved it.

10
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1

relevant legislative history is that of the rule's promulgation by the council. Guitron, 351

2

Or at 479-83. In particular, we look to the meeting minutes, committee reports, drafts,

3

and commentary collected and published by the council in Legislative History Relating to

4

the Promulgation of the Oregon Rules of Civil Procedure (1979) and similar

5

publications. See Guitron, 351 Or at 480 n 13 (identifying sources of relevant history).

6

The original version of ORCP 59 H that the council promulgated in 1978

7

differed from the current version primarily in that its requirements of pointing out a claim

8

of instructional error to the trial court and noting an exception after the jury has been

9

instructed applied only to the instructions that the trial court gave, not to those that the

10

trial court refused to give. See Beall Transport Equipment Co. v. Southern Pacific, 335

11

Or 130, 139-41, 60 P3d 530 (2002) (discussing original rule; observing that neither it nor

12

court's preservation jurisprudence required exception to trial court's refusal to give

13

instruction). In much the same wording of former ORS 17.510 (1979) and former ORS

14

17.515 (1979), which it replaced, ORCP 59 H provided:

15
16
17
18
19
20
21
22
23
24
25
26
27

" No statement of issues submitted to the jury pursuant to subsection
C (2) of this rule and no instruction given to a jury shall be subject to
review upon appeal unless its error, if any, was pointed out to the judge
who gave it and unless a notation of an exception is made immediately after
the court instructs the jury. Any point of an exception shall be particularly
stated and taken down by the reporter or delivered in writing to the judge.
It shall be unnecessary to note an exception in court to any other ruling
made. All adverse rulings, including failure to give a requested instruction,
or a requested statement of issues, except those contained in instructions
and statements of issues given, shall import an exception in favor of the
party against whom the ruling was made."
That wording was proposed to the council in October 1978 by Professor
Fred Merrill, the council's Executive Director at the time. After setting out the proposed
11
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1

wording, Professor Merrill explained that he had reviewed the case law bearing on the

2

requirements of the statutes from which the wording had been borrowed and had

3

determined that it provided inconsistent guidance as to whether a request to give an

4

instruction preserved a claim that the trial court erred in giving a different instruction on

5

the same point. Professor Merrill explained:

6
7
8
9
10
11
12

"I did not change the rule draft to try to deal with the cases. I cannot
figure out exactly what the applicable rule is supposed to be. Also, the
cases cited * * * are related to appellate procedure. The exception rule is
apparently put in our rules because it specifies what should be done as part
of trial procedure and the taking of an exception might preserve a right of
new trial. We cannot, however, control what the appellate court will
consider as error."

13

Memorandum, Council on Court Procedures, Oct 30, 1978, 11. Later, when the council

14

retained the same wording in its final draft of ORCP 59 H, it included the following

15

commentary, which expressly notes that the rule is directed to procedures in trial courts

16

and does not bind appellate courts:

17
18
19
20
21

"Section 59 H is based on ORS 17.510 and 17.515(1) and (2). The
section is included as it does describe conduct in the trial court. It also
provides a basis for new trial in ORCP 64 B(7). The Council cannot make
rules of appellate procedure and the question of preserving error on appeal
is one determined by appellate courts."

22

Comment, Final Draft, Proposed Oregon Rules of Civil Procedure, Nov 24, 1978, 179-

23

80.

24

The council presented the Proposed Oregon Rules of Civil Procedure,

25

including ORCP 59 H, to the legislature in 1979. Suggested amendments to the proposed

26

rules were submitted to the legislature in House Bill (HB) 3131 (1979). No amendments

27

to ORCP 59 H were proposed in HB 3131. The bill did, however, contain a proposal to
12
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1

amend ORS 136.330(2) to refer to ORCP 59 H rather than to its statutory predecessors.

2

Specifically, it proposed to amend that statute to provide: "ORCP 59 H applies to and

3

regulates exceptions in criminal actions."7

4

During the legislature's consideration of HB 3131, members of the council

5

repeatedly described to the legislature the limited application of the rules generally and of

6

ORCP 59 H in particular. For example, the Chair of the Council, Donald McEwan,

7

explained to the Joint Committee on the Judiciary that "the council has no jurisdiction to

8

promulgate * * * rules of appellate procedure." Minutes, Joint House-Senate Committee

9

on the Judiciary, Feb 6, 1979, 1. Professor Merrill similarly explained to the committee

10

that "the only state courts the Council can make rules for are state trial courts." Minutes,

11

Joint House-Senate Committee on the Judiciary, Feb 15, 1979, 2.

12
13
14
15
16
17
18
19
20
21
22
23

The council submitted a summary of the proposed rules to the joint
committee, which described ORCP 59 H in the following terms:
"Section 59 H is a simplified redraft of the material contained in
ORS 17.505 through 17.515. An exception is the procedure for objecting
to the content of instructions; generally the exception should be made
promptly and clearly to give the trial judge an opportunity to correct
erroneous instructions and avoid appeals. * * * The appealability of an
improper instruction given without objection, after a correct instruction is
requested, is not clear in Oregon. This rule cannot control appellate
procedure, but attempts to clarify the exception procedure which takes
place in the trial court and relates to availability of new trial under Rule 64
B(7)."
7

The version of the statute that HB 3131 amended had provided: "ORS
17.505 to 17.515 apply to and regulate exceptions in criminal actions." ORS 136.330(2)
(1977).

13
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1

Exhibit 22, Summary of Rules 50-64, Joint House-Senate Committee on the Judiciary,

2

Mar 15, 1979, p 5. Professor Merrill emphasized the same point -- that ORCP 59 H

3

would not bind the appellate courts -- in his testimony to the joint committee:

4
5
6
7

"The overlay on [ORCP 59 H] is that the Council on Court
Procedures does not make rules of appellate procedure and can't tell the * *
* Supreme Court under what circumstances and what can be the basis of
appealable error.

8

"* * * * *

9
10
11
12

"This rule is in here because we * * * have to specify the procedure
to be followed in the trial court. And also the question of raising an
exception bears upon the availability of a new trial under Rule 64, so it has
to be covered in our rules."

13

Tape Recording, Joint House-Senate Committee on the Judiciary, Mar 15, 1979, Tape 22,

14

Side 2.

15

Legislative history is rarely so on point and rarely so unequivocal. When

16

the council adopted ORCP 59 H, it understood and intended that the rule would specify

17

the procedure for objecting to instructional error in trial courts, and that the rule's

18

admonition that an appellant "may not obtain review on appeal" in the absence of a

19

proper exception did not and could not control the authority of appellate courts with

20

respect to preservation. That understanding was placed before the legislature at the same

21

time that the legislature amended ORS 136.330(2) to make ORCP 59 H applicable to

22

"criminal actions." The history thus implicitly refutes the suggestion that, in enacting

23

ORS 136.330(2), the legislature intended ORCP 59 H to control appellate court review in

24

criminal appeals.

25

The state nevertheless contends that the views expressed in the material
14
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1

quoted above are unpersuasive because "those who subsequently amended ORCP 59 H

2

recognized that it applies to and governs the scope of appellate review." The state refers

3

to the fact that the rule was amended in 2004, primarily in response to concerns raised by

4

one council member -- then Oregon Supreme Court Justice Robert Durham. Justice

5

Durham was concerned with the original rule's statement that "failure to give a requested

6

instruction * * * shall import an exception in favor of the party against whom the ruling

7

was made." He, therefore, suggested that the rule be amended to remove that statement

8

and add a requirement that a party assigning error to a refusal to give a requested

9

instruction first have apprised the trial court of the reasoning and authority supporting the

10

requested instruction. Justice Durham expressed those concerns to the council in a letter

11

to the council's chair, Kathryn Clarke. In the letter, Justice Durham acknowledged that

12

the concept of an automatically implied exception that he found objectionable might be

13

read as

14
15
16
17

"pertain[ing] only to the conduct of the parties in the trial court, and does
not alter the obligation of a party on appeal to demonstrate proper
preservation, including a suitable explanation of the asserted error to the
trial court, of a ruling assigned as error on appeal.

18
19
20
21

"[But t]he problem with th[at] construction is that, despite its facial
appeal (because it would require no rule amendment), it does not account
for the reference to the bar to appellate review that appears in the first
sentence of ORCP 59 H."

22

Letter, Justice Robert D. Durham to Council Chair Kathryn H. Clarke, Council on Court

23

Procedures, Oct 15, 2003, 3.

24
25

The state makes no claim that the 2004 amendments to ORCP 59 H
reflected a change in the council's understanding of the rule's effect in the appellate
15
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1

context.8 Rather, the state appears to offer the history of those amendments to show only

2

that one council member agreed with the state's view of the plain meaning of the text of

3

ORCP 59 H. The state's point is a particularly limited one. It is not that the 2004

4

legislative history is dispositive. It is only that, "given the plain text of the rule, the

5

comments of early drafters [that support defendant's interpretation of ORCP 59 H] can be

6

given no weight."

7

But, as we have already discussed, the "plain text" of ORCP 59 H is not so

8

plain. It is, in fact, susceptible to the interpretation that defendant urges (and that, to all

9

appearances, the original drafters of the rule intended) -- viz., that the rule's requirements

10

for preserving instructional error are directed to trial litigants and trial courts and do not

11

bind appellate courts or control what they may or may not review. The fact that Justice

12

Durham may have expressed some disagreement with that understanding when ORCP 59

13

H was amended in 2004 does not persuade us that it is incorrect. Nor does it persuade us

14

that we should disregard or otherwise give no weight to the history of the promulgation

15

of the original rule. That history is illuminating and shows that, in promulgating ORCP

8

Indeed, the actual changes that the council made to the rule would not
support such a claim. Although the 2004 amendment significantly modified the wording
of the entire rule, the only apparent substantive change was to extend the rule to
requested instructions that a trial court refused to give. In other words, as amended, the
rule was changed so that a party had to identify the error and note an exception to the trial
court's refusal to give a requested instruction with particularity, just as the party must do
to preserve the error in the instructions that the trial court opts to give. With respect to
whether the rule applies to or controls review by appellate courts, the wording of the
2004 amendment was as obscure as the wording it replaced.

16
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1

59 H, the council understood and intended that the rule would not control appellate court

2

review and that the legislature did not alter that intended meaning when it expanded the

3

rule's scope of application to include "criminal actions."

4

The text of ORCP 59 H, its relevant context, and its history all lead us to

5

conclude that that rule was not intended to govern preservation of instructional error for

6

purposes of appellate court review or to preclude appellate courts from reaching plain

7

errors. Instead, in promulgating ORCP 59 H, the council left the announcement and

8

development of those rules to the appellate courts. When the legislature simultaneously

9

amended ORS 136.330(2) to extend ORCP 59 H to criminal cases generally, it did so

10

without any understanding that the rule would apply differently to those cases. As a

11

result, ORCP 59 H, as cross-referenced in that statute, has no broader scope or different

12

meaning than the rule standing alone. Necessarily, then, in criminal cases as well as civil

13

ones, ORCP 59 H does not govern preservation of instructional error or preclude an

14

appellate court from reviewing a claim of error pursuant to the court's traditional plain

15

error doctrine.

16

With that conclusion in place, we turn to defendant's two claims of

17

instructional error in this case. The first is defendant's claim that the trial court

18

committed plain error by giving UCrJI 1227, which this court in Oliphant determined

19

was not a correct statement of the law. In the Court of Appeals, defendant asked the

20

court to exercise its discretion to review the error as "plain error" in accordance with

21

ORAP 5.45(1) and the plain error doctrine. The Court of Appeals declined to do so,

22

reasoning that, under ORCP 59 H(1), it could not. As we have determined, however, that
17
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1

reasoning was incorrect.

2

The state argues, however, that, even if ORCP 59 H does not bar appellate

3

court plain error review, such plain error review is not available in this instance because

4

the claimed error does not qualify as "plain." For an error to be plain error, it must be an

5

error of law, obvious and not reasonably in dispute, and apparent on the record without

6

requiring the court to choose among competing inferences. See, e.g., State v. Ramirez,

7

343 Or 505, 511-12, 173 P3d 817 (2007), amended on recons, 344 Or 195, 179 P3d 673

8

(2008) (stating requirements for plain error review); State v. Gornick, 340 Or 160, 166,

9

130 P3d 780 (2006) (same); Ailes v. Portland Meadows, 312 Or 376, 381-82, 823 P2d

10

956 (1991) (same). The parties appear to agree that the claimed error in instructing the

11

jury in accordance with UCrJI 1227 is one of law that appears on the record. They

12

disagree, however, whether the claimed error was obvious and not reasonably in dispute.

13

Defendant relies on this court's holding in Oliphant, that UCrJI 1227

14

"impermissibly shifts the focus of the jury's deliberations on a defendant's self-defense

15

claim from what the defendant reasonably believes to what the officer believes." 347 Or

16

at 198. According to defendant, giving the instruction is error in any case where self-

17

defense to resisting arrest is raised. The state responds by pointing out that the trial court

18

in Oliphant had given the jury several instructions in addition to UCrJI 1227 that focused

19

on the police officer's beliefs. See id. at 186-87 (quoting instructions). The state suggests

20

that, because the instructions in this case did not involve that sort of repetition and did not

21

involve the other instructional errors that Oliphant involved, giving UCrJI 1227 in this

22

case was not error. The other instructions given in Oliphant, however, played no part in
18
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1

our assessment of UCrJI 1227. Rather, because of the possibility that the instruction

2

might have been given again on retrial in Oliphant, we took the extra step of pointing out

3

that UCrJI 1227 is "incorrect and should not be included in the instructions to the jury

4

during the trial on remand." Id. at 198. That portion of our decision in Oliphant is

5

dispositive here. In this case, the content of other instructions given or not given may

6

bear on whether giving UCrJI 1227 was prejudicial. But the fact that the instruction is an

7

incorrect statement of the law, and thus was error to give under our decision in Oliphant,

8

is beyond reasonable dispute.9

9

Determining that a claimed error was error is only half of a two-part

10

inquiry, however. The second step is for the reviewing court to determine whether to

11

exercise its discretion to review the error. Ailes, 312 Or at 382. That discretion entails

12

making a prudential call that takes into account an array of considerations, such as the

13

competing interests of the parties, the nature of the case, the gravity of the error, and the

14

ends of justice in the particular case. See id. at 382 n 6 (listing considerations for
9

In concluding that the instruction was error to give under Oliphant, we limit
our consideration to the issue that the parties have disputed -- whether Oliphant
disapproved of the instruction generally or only in the context of the instructions given in
that case. Because Oliphant was this court's decision, we are in a better position to
resolve that issue than would be the Court of Appeals. The state has not argued that, in
determining whether the error was obvious and beyond reasonable dispute, a reviewing
court should consider the law as of the time the trial court made its decision, as opposed
to as of the time that the case is on direct appeal. The Court of Appeals has concluded
that plain error should be determined by reference to the law existing as of the time of the
appeal. State v. Jury, 185 Or App 132, 138-39, 57 P3d 970 (2002), rev den 335 Or 504
(2003). This court has not previously taken up that question, and has not been asked to
do so in this case.

19
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1

appellate courts to consider). Ultimately, a decision to review a plain error is one to be

2

made with the "utmost caution" because such review undercuts the policies served by the

3

preservation doctrine. Id. at 382. Although this court could undertake that discretionary

4

assessment, the Court of Appeals is the error-correcting tribunal to which claims of error

5

and plain error may be presented as a matter of right. The nature of discretion is that it is

6

best exercised by the entity principally charged with its exercise. In this instance, that is

7

the Court of Appeals. We, therefore, conclude that the appropriate disposition is to

8

remand to the Court of Appeals to exercise its discretion whether to consider defendant's

9

claim of plain error.

10

Defendant's remaining claim of error is that the trial court incorrectly

11

refused to give his requested instruction on the meaning of "unreasonable physical force."

12

As we have described, the Court of Appeals declined to consider that claim because it

13

concluded that defendant had not preserved his objection to the failure to give the

14

instruction with the "particularity" required by ORCP 59 H(2). As we have determined,

15

however, ORCP 59 H does not set the standard by which the appellate courts will

16

determine if a claim of instructional error is preserved. Instead, preservation must be

17

determined by this court's preservation jurisprudence.10

10

There is some suggestion in the legislative history of ORCP 59 H(2) that
the Council of Court Procedures intended the particularity requirement to reflect this
court's preservation case law. Whether or not that was the council's intent, the result is
the same: Decisions in appellate courts regarding whether a claim of instructional error
has been preserved for review are controlled by this court's preservation jurisprudence.

20
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1

Because we already have determined that we should remand this case to the

2

Court of Appeals on defendant's request for plain error review, it is appropriate to remand

3

on defendant's remaining claim of error as well. Depending on whether the Court of

4

Appeals exercises its discretion to reach defendant's claim of plain error, and depending

5

on any disposition that might flow from that decision, the court may determine that it

6

need not reach that claim.

7

If the Court of Appeals does reach the claim, the issue will be a fact-bound

8

one appropriate for the Court of Appeals' resolution in the first instance. There is no

9

dispute in this case about the core preservation principles that apply under our case law or

10

the policies they serve. See, e.g., Davis v. O'Brien, 320 Or 729, 737, 891 P2d 1307

11

(1995) (discussing policies); Jett v. Ford Motor Co., 335 Or 493, 502-03, 72 P3d 71

12

(2003) (same). Those policies ensure that trial courts have an opportunity to understand

13

and correct their own possible errors and that the parties are not "taken by surprise,

14

misled, or denied opportunities to meet an argument." State v. Walker, 350 Or 540, 548,

15

258 P3d 1228 (2011) (quoting Davis, 320 Or at 737); see also State ex rel Juvenile Dept.

16

v. S.P., 346 Or 592, 604, 215 P3d 847 (2009) (describing same policies). Although the

17

preservation requirement "is not something that can be explained by a neat verbal

18

formula," Walker, 350 Or at 550, the essential goal is straightforward: "[A] party must

19

provide the trial court with an explanation of his or her objection that is specific enough

20

to ensure that the court can identify its alleged error with enough clarity to permit it to

21

consider and correct the error immediately." State v. Wyatt, 331 Or 335, 343, 15 P3d 22

22

(2000). On remand, if the Court of Appeals reaches this claim of error, it should resolve
21
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1

the preservation issue based on the principles announced in our case law, not based on

2

ORCP 59 H(1). 11

3
4

The decision of the Court of Appeals is reversed, and the case is remanded
to that court for further proceedings.

11

In its opinion, the Court of Appeals noted that the particularity requirement
of ORCP 59 H(2) is "congruent with the more general directive" in Wyatt, 331 Or at 343,
that objections be stated with enough specificity to allow the trial court to "consider an
correct the error immediately." Vanornun, 250 Or App at 698. The court's analysis,
however, focused on whether defendant's argument to the trial court met the
"particularity" requirement of ORCP 59 H(2) and the requirement in ORCP 59 H(1) that
the appellant "identif[y] the asserted error." Id. at 698-99. ORCP 59 H(1) applies to an
objection to a refusal to give an instruction as well as to an instruction given, without
distinguishing between them. In practice, however, there is often an important
difference. For example, the terms of a requested, but refused, instruction may
sometimes go a long way to putting a trial court on notice of the deficiency in the trial
court's instructions if the requested instruction is not given. See , e.g., Roberts v. Mitchell
Bros., 289 Or 119, 127-31, 611 P2d 297 (1980) (party adequately preserved error by
requesting instruction consistent with party's legal theory; in circumstances presented,
party did not also have to take issue with instruction that trial court gave to sufficiently
apprise court of error). All in all, because of our uncertainty about whether the Court of
Appeals will reach this claim of error, or how differently it might assess the claim
without reference to ORCP 59 H, we conclude that a remand is appropriate.

22
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1

LANDAU, J., concurring.

2

I agree with the court's opinion in its entirety. I write separately to address

3

an issue that the parties did not raise, but that nevertheless made a difference in the

4

outcome of this case and could well make a difference in future cases. That issue

5

concerns the nature of the Oregon Rules of Civil Procedure -- specifically, whether they

6

are statutes.

7

In brief, some are statutes, and some are not. It depends on whether they

8

were affirmatively enacted into law by the legislature. ORS 1.735(1) provides that the

9

Council on Court Procedures is authorized to promulgate rules of trial procedure and that

10

any such rules must be "submitted to the Legislative Assembly" at the beginning of each

11

session in odd-numbered years. Id. The legislature then "may, by statute, amend, repeal

12

or supplement any of the rules." Id. If the legislature chooses not to amend, repeal, or

13

supplement the rules that the council submits, those rules simply "go into effect" on

14

January 1 following the end of the legislative session. Id. When they "go into effect,"

15

however, they do so as rules, not as statutes.

16

That is because the council itself lacks authority to enact statutes. The state

17

constitution prohibits the prospective delegation of the authority to enact statutes to

18

another body. Seale et al v. McKennon, 215 Or 562, 575-73, 336 P2d 340 (1959)

19

(legislature may not prospectively adopt federal laws and regulations that do not yet

20

exist); Van Winkle v. Fred Meyer, Inc., 151 Or 455, 461-62, 49 P2d 1140 (1935) (because

21

the power to legislate "is vested exclusively in the legislative assembly," the legislature

22

"cannot confer upon any person, officer, agency, or tribunal the power to determine what
1
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1

the law shall be").12 Instead, the constitution vests the legislative power in the legislative

2

branch, subject only to the powers of the initiative and referendum. Id.

3

The constitution further provides that, when the legislature does create statutes, it must do

4

so by affirmative act -- specifically, majority approval by both houses of the Legislative

5

Assembly, Or Const, Art IV, § 25 ("a majority of all the members elected to each House

6

shall be necessary to pass every bill"; bills to raise revenue require three-fifths majority),

7

and presentment to the governor for signature, Art V, § 15b(1) ("Every bill which shall

8

have passed the Legislative Assembly shall, before it becomes a law, be presented to the

9

Governor[.]").

10

Thus, if the legislature takes no action on rules adopted by the Council, that

11

inaction does not mean that the rules go into effect as statutes. The notion that the

12

legislature can create statutory law by doing nothing is a constitutional impossibility.

13

That does not mean that the Oregon Rules of Civil Procedure lack force. They have the

14

force of rules promulgated by an entity authorized by the legislature to create them. But

15

they are not statutes, unless they were affirmatively approved or amended by the

16

legislature.

17
18

The distinction matters. To the extent that any rule conflicts with a statute
enacted by the legislature, the rule is invalid. See, e.g., Garrison v. Dept. of Rev., 345 Or

12

And, even assuming the legislature could delegate lawmaking authority to
some other body, it would be odd, indeed, if that body were to include -- as the Council
on Court Procedures does by statute -- members of the judicial branch.

2
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544, 548, 200 P3d 126 (2008) ("We agree that a judicial or agency rule that conflicts with

2

a statute is invalid[.]").

3

Take this case, for example. The statute creating the council and

4

authorizing it to adopt rules expressly limits the authority of the council to adopting rules

5

of trial -- and not appellate -- procedure. ORA 1.735(1) ("The rules authorized by this

6

section do not include * * * rules of appellate procedure."). ORCP 59 H, however,

7

provides that, "[a] party may not obtain appellate review of an asserted error by a trial

8

court" unless specified preservation requirements have been met. To the extent that the

9

rule was adopted to preclude appellate review without following specified rules of

10

preservation, then, the rule would be invalid as inconsistent with the statutory authority of

11

the council. And, in fact, that is one of the reasons that we chose in this case to give the

12

rule a different construction.

13

A different result might have obtained, however, had ORCP 59 H been

14

enacted by the legislature as a statute. In that case, the fact that the rule might otherwise

15

exceed the authority of the council would become irrelevant, because the rule would have

16

been adopted by the legislature. Any inconsistency between a legislatively adopted part

17

of the rules and another statute would raise a question of legislative intent, resolved by

18

application of garden-variety rules that pertain to conflicting statutes. See, e.g., Powers v.

19

Quigley, 345 Or 432, 438, 198 P3d 919 (2008) (identifying basic rules that govern the

20

resolution of conflicts between statutes).

21
22

In point of fact, some of the Oregon Rules of Civil Procedure have been
added or amended by statute. Those enactments are statutes. The rest, though, are not.
3
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1

What that means is that the Oregon Rules of Civil Procedure have become a bit of a

2

hodgepodge, some rules having been adopted only by the Council and others having been

3

adopted or amended by the legislature.

4

But that creates further problems. What happens when the legislature

5

amends a rule, and the council later purports to change the rule as legislatively amended?

6

That has actually occurred more than once. ORCP 18, for example, was originally

7

adopted by the council and allowed to go into effect by legislative inaction in 1978. It

8

was then amended by the legislature in 1987 to add ORCP 18 B. Or Laws 1987 ch 774, §

9

12a. Three years later, though, the council voted to "eliminate" ORCP 18 B, and the

10

legislature took no action. Similarly, ORCP 55 was adopted by the council and allowed

11

to go into effect without legislative amendment in 1978. Then, in 1995, the legislature

12

amended the rule by adding ORCP 55 I. Or Laws 1995 ch 694 § 1. But after that, in

13

1998, the council voted to amend ORCP 55 I. And, in 2002, it voted to "delete" the rule

14

in its entirety. I wonder by what authority the council purports to amend -- much less to

15

"eliminate" or "delete" -- a statute. Certainly the legislature itself, or the people

16

exercising their initiative power, may amend or repeal a statute. Caruthers v. Myers, 344

17

Or 596, 602, 189 P3d 1 (2008). But I am aware of no authority for the proposition that a

18

legislatively created agency, commission, or council can do so. See Garrison, 345 Or at

19

549 ("[A] rule created within a statutory scheme cannot amend, alter, enlarge upon, or

20

limit statutory wording."). That would seem to suggest that the council's purported

4
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1

amendments of legislatively adopted rules have no lawful effect.13

2

I raise this issue for three reasons. First, we need to be more careful about

3

how our own opinions characterize the Oregon Rules of Civil Procedure. Oregon courts

4

have not been consistent in their characterization of the rules, often referring to them

5

generally as "statutes." See, e.g., Rodriguez v. The Holland, Inc., 328 Or 440, 445, 980

6

P2d 672 (1999) ("[T]he Oregon Rules of Civil Procedure provide statutory context for

7

construing ORS 20.080[.]"); Stupek v. Wyle Laboratories Corp., 327 Or 433, 442, 963

8

P2d 678 (1998) ("ORS 174.120 applies to civil procedure statutes other than the Oregon

9

Rules of Civil Procedure."); Garcia v. DMV, 195 Or App 604, 608 n 5, 99 P3d 316

10

(2004) ("After enactment of the Oregon Rules of Civil Procedure, however, confusion

11

arose because of inconsistencies between those rules and other statutes."); Dept. of Rev. v.

12

Faris, 19 OTR 178, 186 (2006) ("There may be cases where a certain form is required by

13

statute, such as Oregon Rule of Civil Procedure (ORCP) 7 F[.]").
Second, parties in future cases should be aware of the significant

14
15

consequences that flow from the fact that only some parts of the rules are statutes, and

16

then brief their cases accordingly.

17

Third, the current status of certain rules that have been serially amended by
13

I have not attempted an exhaustive catalog of other rules that have been
amended by both the legislature and the council, in that order. But a cursory review of
the rules suggests that ORCP 21 A, 32 F, 36 B, 43 A, 54 A, 57 C, and ORCP 69 A and B
are among them. In some cases, the legislature and the council amended different
portions of the same rule, which makes determining which part of a given rule is statutory
and which is not even more of a problem.

5
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1

the legislature and the council is uncertain, at best. One solution would be to simply lay

2

the Oregon Rules of Civil Procedure before the legislature for enactment in their entirety.

3

Short of that, however, if the council or the legislature wishes particular rules to be

4

treated as statutes, then those rules must be affirmatively enacted as statutes, in

5

accordance with the law-making principles of the state constitution.

6

Brewer, J., joins in this concurring opinion.

7

6
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