MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, September 12, 2015, 9:30 a.m.
Oregon State Bar, 16037 SW Upper Boones Ferry Rd, Tigard, Oregon
ATTENDANCE
Members Present:

Members Absent:

Hon. Rex Armstrong
Hon. Sheryl Bachart
John R. Bachofner
Arwen Bird
Michael Brian
Troy S. Bundy*
Kenneth C. Crowley
Hon. Roger J. DeHoog
Travis Eiva*
Jennifer L. Gates
Hon. Timothy C. Gerking
Robert M. Keating
Hon. Jack L. Landau
Shenoa L. Payne
Hon. Leslie Roberts
Derek D. Snelling
Hon. John Wolf
Deanna L. Wray
Hon. Charles M. Zennaché

Jay W. Beattie
Hon. R. Curtis Conover
Hon. David Euan Leith
Maureen Leonard

ORCP/Topics
Discussed this Meeting
ORCP 7
ORCP 7 D(6)
ORCP 9
ORCP 9 A
ORCP 9 G
ORCP 9 F
ORCP 10
ORCP 10 C
ORCP 15 B(2)
ORCP 17 A
ORCP 21 D
ORCP 22 B(1)
ORCP 22 C
ORCP 27 B

ORCP 32
ORCP 43
ORCP 44
ORCP 44 C
ORCP 45
ORCP 47 E
ORCP 47
ORCP 57 F(3)
ORCP 69 C
ORCP 79‐85
Electronic Discovery

Guests:
Kristen S. David
Michael Fuller, OlsenDaines PC
Matt Shields, Oregon State Bar
Council Staff:
Shari C. Nilsson, Executive Assistant
Mark A. Peterson, Executive Director
*Appeared by teleconference

ORCP/Topics
Discussed & Not Acted
Upon this Biennium

ORCP Amendments
Promulgated this
Biennium

ORCP 20 A
ORCP 21 A
ORCP 21 D
ORCP 21 E
ORCP 23
ORCP 25
ORCP 27 B
ORCP 32
ORCP 43 B(2)
ORCP 55
ORCP 57 F(5)
ORCP 68 C(5)
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ORCP/Topics to be
Reexamined Next
Biennium

I.

Call to Order (Ms. David)

The outgoing chair (2013‐2015) Ms. David called the meeting to order at approximately 9:30 a.m.
II.

Introductions (all)

Everyone present, and those on the telephone, introduced themselves to the Council. Ms. David
welcomed guests and new members of the Council. She gave a brief recap of her time on the
Council, and emphasized to new members the importance of being prepared for Council
meetings and committee meetings, showing up, and making good plans for progress. Ms. David
explained that doing a lot of work in the fall and early spring makes the work leading up the
publication meeting in September much easier. She stated that sometimes committees will
determine that no action needs to be taken, but at other times there is a need for preliminary
feedback from the bench and bar, and it is good to have that feedback by the end of the year so
that there is enough time to use that information in the spring.
Ms. Nilsson asked that members look at the roster (Appendix A) and let her know of any
necessary corrections.
III.

Approval of December 6, 2014, Minutes (Ms. David)

Ms. David asked whether any members had corrections to the draft December 6, 2014, minutes
(Appendix B), which had been previously circulated to the members. Hearing none, she called for
a motion to approve the minutes. Judge Gerking made a motion to approve the minutes, Judge
DeHoog seconded, and the minutes were approved unanimously by voice vote.
IV.

Annual election of officers per ORS 1.730(2)(b) (Ms. David)

Prof. Peterson explained that, by tradition, an attorney from either the plaintiffs’ bar or the
defense bar serves as chair, with an attorney from the opposite side serving as vice chair. He
stated that the chair is typically re‐elected after his or her first one‐year term, thereby serving for
the entire biennium, after which the vice chair is typically nominated to become chair. The
treasurer is traditionally the public member.
A.

Chair

Ms. David asked the members for nominations for chair. Mr. Bachofner nominated Mr.
Brian as chair, with Judge Gerking seconding the motion. The motion passed unanimously
by voice vote.
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B.

Vice Chair

Ms. David asked the members for nominations for vice chair. Ms. David nominated Mr.
Bachofner as vice chair, with Mr. Brian seconding the motion. The motion passed
unanimously by voice vote.
C.

Treasurer

Ms. David asked the members for nominations for treasurer. Ms. David nominated Ms.
Bird as treasurer, with Judge Wolf seconding the motion. The motion passed unanimously
by voice vote.
V.

Council Rules of Procedure per ORS 1.730(2)(b) (Prof. Peterson)
Prof. Peterson briefly reviewed the Council's Rules of Procedure, as provided in ORS
1.730(2)(b) (Appendix C). He also pointed out the biennial timeline (Appendix D) that
Council staff had prepared. Prof. Peterson noted that the timeline is legislatively dictated.
He emphasized that getting work done relatively early is important because any
amendments need to be prepared by June, since the Council does not meet again until
the publication meeting in September.

VI.

Reports Regarding Last Biennium (Mr. Brian)
A.

Promulgated Rules (Prof. Peterson)

Prof. Peterson explained that the Council promulgated amendments to Rules 1,7, 9, 10,
27, 46, 54, 55, 67, 68, 69, and 73 last biennium. He stated that one reason for the large
number of amendments is that the Office of Legislative Counsel had been maintaining a
list of changes that office would like to see in the Oregon Rules of Civil Procedure (ORCP)
in the form of"pink sheets," which they finally shared with the Council at the beginning of
the 2013‐2015 biennium. Some were minor and some more significant. The Council
rejected some suggestions, such as a recommendation to reorganize Rule 4 to make it
more consistent with the other rules – the Council determined that there was, in fact, no
such consistency among the rules and that such a reorganization would, in fact, create a
lot of work and potential expense for the bench and bar without providing significant
benefit. The Council conveyed this decision to Legislative Counsel; no disagreement was
raised.
All of the Council’s promulgations were transmitted to the 77th Legislative Assembly,
which held no hearings and asked for no input from the legislative advisory committee.
The Council’s promulgations therefore will become effective on January 1, 2016, except
for one, which is discussed in item B.2. below.
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B.

77th Legislative Assembly’s ORCP Amendments Outside of Council Amendments
(Prof. Peterson)
1.

ORCP 32

Prof. Peterson stated that the 77th Legislative Assembly enacted three ORCP
changes outside of the Council’s promulgations. The first change was to Rule 32
(Appendix E). This is a change that could only have been made by the Legislature,
and not by the Council, because it was a substantive rather than a procedural
change. The change established a procedure for cy pres or fluid recovery in class
action litigation.
2.

ORCP 9 and 10

Prof. Peterson explained that the Legislature removed subsection 10 B in a cleanup
bill to remove archaic language from various rules and statutes (Appendix F). The
Legislature included an emergency clause that made the revised Rule 10 effective
on the date it was passed – June 2, 2015. He stated that, since the Legislature did
not modify Rule 9, that rule now includes an incorrect reference to Rule 10 C,
which no longer exists. Rule 9 will continue to have this incorrect reference until it
is amended, either by the Legislature or by the Council. He stated that the Council
staff was caught by surprise and only found out about this change when a
practitioner contacted Council staff about it.
Mr. Crowley asked whether there was a question as to whether the three extra
days for responding to pleadings served by mail remained effective. Prof.
Peterson replied that the three additional days are still in the rule, but the
references are just a bit garbled. Mr. Bachofner explained that it was not the
Council’s intent to get rid of the three day rule, but it is just that the content of
Rule 10 C has now been moved to 10 B. Mr. Shields apologized that the Bar staff
missed the house bill that made this change when it was introduced; the OSB
monitors bills for changes to the ORCP and simply did not catch this one. He asked
whether this will resolve itself in January, or whether it will need to be fixed. Prof.
Peterson stated that the cross‐reference will still need to be changed. Mr. Shields
stated that he had spoken to Legislative Counsel in July and that Legislative
Counsel offered to potentially clean up the reference in some type of scrivener’s
clean up bill in February. Ms. Nilsson stated that Council staff had spoken to
Legislative Counsel about the possibility of addressing this in a revisor’s bill as well.
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VII.

Administrative Matters (Mr. Brian)
A.

Set Meeting Dates for Biennium

Mr. Brian stated that Council meetings have traditionally been held on the first or second
Saturday of each month. He proposed the second Saturdays, as that would work better
for his schedule. Council staff stated that they had not found any significant conflicts
(e.g., holidays) on the second Saturdays, and Council members agreed to set the meetings
on the second Saturday of each month. Prof. Peterson noted that the Council’s
authorizing statute once required that the Council meet in all (then four) congressional
districts, but that it now states that we should endeavor to do so. He stated that the
Council has held meetings outside of the Portland metropolitan area in the past but that it
is important to make sure that enough members can attend in person to make it
worthwhile. He pointed out that the Council’s travel budget can usually pay for mileage
but not lodging or meals. Mr. Brian suggested for now that we set all Council meetings at
the Bar offices but that we consider scheduling some meetings in other locations as the
biennium progresses, particularly if there are interesting events occurring in a particular
location at a certain time. Council members agreed.
B.

Funding (Prof. Peterson/Mr. Shields)

Prof. Peterson reported that the Legislature funded the Council at slightly more than
$53,000 for the 2015‐2017 biennium, and that the Council had received a check. He
explained that Lewis and Clark Law School administers a restricted account for the Council
that pays the Director’s stipend and the Assistant’s salary, along with other various
expenses. He stated that member travel expenses are generously paid by the Oregon
State Bar in the amount of $8,000 per biennium. Mr. Bachofner explained that it has
been the tradition of the Council to pay the judges and the public member first and then,
if there are any funds remaining, to ask other members to submit expense reports. He
asked whether there were any funds left over from last biennium for members to do so.
Prof. Peterson stated that there were not.
C.

Suggestions to the Council from Survey Regarding Improvement (Prof. Peterson)

Prof. Peterson noted that the survey sent to bench and bar during the summer of 2015
yielded a number of general suggestions regarding improvement to the Council.
(Appendix G).
1.

Reject bad proposals more readily.

Prof. Peterson stated that he believes that the Council does this fairly well, but that we
should continue to be mindful of this suggestion throughout the biennium.
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2.

Equal composition of CCP between plaintiff and defense bar.

Prof. Peterson observed that the composition of the Council is set by statute and that the
attorney members represent the plaintiffs’ and defense bars in equal numbers.
3.

Continue to modernize to reflect technology (e.g., no page limits, use word limits).
(Do we have any page limits?) Formatting and briefing requirements should
assume electronic use.

Prof. Peterson noted that the ORCP do not contain page limits, but the Council agreed
that modernization to reflect technology is important.
4.

Only change rules that need changing ‐ all changes involve costs, e.g., training.

Prof. Peterson stated that the Council has been and must continue to be mindful of not
changing rules just for the sake of changing them if it will create difficulties for
practitioners.
5.

Council is not representative of most lawyers.

Prof. Peterson reiterated that the Council’s make‐up is dictated by statute, but suggested
that if an attorney felt that the Council did not represent him or her, he or she could fill
out the Bar’s volunteer form to ask to be appointed to a position on the Council.
6.

Rules in one place ‐ combine ORCP and UTCR.

Prof. Peterson observed that, while it is outside of the Council’s purview to combine these
two sets of rules, the Council has suggested to the Office of Legislative Counsel that it
would be very helpful to practitioners if Legislative Counsel would publish a book that
includes the ORCP, the Uniform Trial Court Rules (UTCR), and the Rules of Evidence that
would be available for purchase by the end of December. Since the new ORCP become
effective in January of even‐numbered years, and the Thomson Reuters publication
“Oregon Rules of Court” does not usually become available until late March or early April
of even‐numbered years, many practitioners are relying on obsolete rule books for several
months. Legislative Counsel is considering such a publication.
7.

Appreciates CCP preventing litigation that is more paperwork and more expensive,
e.g., no interrogatories or expert discovery.

Prof. Peterson noted that it is the charge of the ORCP to promote the just, speedy, and
inexpensive determination of every action.

6 ‐ 9/12/15 Council on Court Procedures Meeting Minutes

8.

Refer to the UTCR in the ORCP, even in an appendix.

Prof. Peterson reminded the Council that the subject of internal references has been
discussed in the past and the decision has been to minimize them, because it is too
burdensome to keep them up to date. Further, the consensus of the Council last
biennium was that lawyers simply need to read the rules.
9.

Accelerate biennial timeline for changes to ORCP. Need for more timely changes
to ORCP and UTCR, e.g., electronic filing.

Prof. Peterson stated that, given the Legislature’s recent adoption of annual sessions,
Council staff has examined the possibility of changing to a yearly rather than a biennial
timeline for ORCP promulgation. Given the amount of work that goes into each rule
change, particularly those rules that involve work groups or task forces of expert
attorneys outside of the Council, it does not appear feasible.
10.

Overhaul the ORCP to provide step‐by‐step process maps. Write processes as
opposed to rules and do not phrase in passive voice. Have rules reviewed by
usability testers.

Prof. Peterson stated that the Council has tried to make some of the rules more
“checklist‐like” to make it easier for practitioners to follow the procedures involved but,
ultimately, they are rules. The Council’s limited budget would preclude hiring usability
testers.
Mr. Bachofner mentioned that there are free apps that examine text and determine the
grade level of the writing, and that this might be something that would be useful to the
Council’s work this biennium. Prof. Peterson stated that Council staff will look into it. He
remarked that, typically, committees do their work and submit amendments to staff, who
put that work product into a uniform format and make suggestions about word changes,
but this might be a good additional resource.
11.

Rules focus parties on trial and relevant aspects of cases but, as rules, have
loopholes and cumbersome procedural requirements. Judges differ in ORCP
interpretation. Parties can use to delay but may be no solution.

Prof. Peterson stated, and the Council agreed, that this is probably not something that the
Council can prevent.
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12.

CCP needs to include practitioners from the plaintiffs' bar, defense bar, and family
law bar. Needs to have attendance policy and shed members who do not show
up, leaving topic unattended due to members' absences.

Prof. Peterson agreed that there has been a dearth of family law practitioners on the
Council in the last few biennia, and that frequently judges have helped to fill that gap, as
well as outside attorneys who volunteer to assist committees. He noted that Council
members should be aware of their commitments to both Council meetings and
committee meetings.
VIII.

Old Business (Chair)
A.

Proposed Council Comments on Promulgated Rules from 2013‐2015 Biennium
(Prof. Peterson) (Appendix H)

Prof. Peterson stated that the Council has in the past discussed the possibility of reviving
the practice of preparing staff comments to the rules. He stated that a former Council
member, Judge Richard Barron, believed that Council staff had ceased to write comments
in response to PGE v. Bureau of Labor and Industries [317 Or 606, 859 P2d 1143 (1993)],
and Judge Barron had suggested that bringing back comments would help lawyers to
know why a change was made, particularly whether the reason was to make the rule
more clear and to modernize language versus whether it was a significant change to a
practice or procedure. Prof. Peterson stated that the staff had prepared some draft
comments and asked the Council to look at them carefully and provide feedback. He
stated that the comments were not intended to explain the rule but, rather, to explain
what the Council's process was, and that they are intended to be accurate and balanced.
Mr. Brian asked whether there should be a motion to approve the comments, or whether
we should give the Council more time to review them and come back to them at the next
meeting. Prof. Peterson asked that the issue be put off until the next meeting. He posited
that a vote to adopt the comments might require a super majority. He asked that Council
members read the comments, see if they generally agree with them, look for inaccuracies,
and provide feedback. He stated that Council staff can then submit a revised set of
comments for the next meeting.
Justice Landau wondered whether the new Council is in a position to approve what the
last Council intended. Prof. Peterson suggested that perhaps new members should not
participate and, if the Council decided that a super majority is required, in that case we
would pretty much need unanimity for that super majority. Judge Zennaché observed
that part of the reason the Council publishes minutes is to make a record of what the
intent of the committees and the Council was, and those minutes are there for people to
look at as legislative history. He stated that he has a problem with this Council approving
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the comments relating to a previous Council’s amendments He suggested the possibility
of adopting official comments for any amendments made this biennium, but abandoning
the idea for the previous biennium. Mr. Bachofner agreed. Judge Armstrong thought it
would be all right to adopt comments for last biennium if the comments are innocuous.
Judge Zennaché suggested that it might be all right to put the comments on the website
unofficially. Prof. Peterson observed that the Council’s legislative history is painstaking to
go through, and that comments could be a time saver for people using the rules.
Judge Wolf noted that they are staff comments, not Council comments. Judge Zennaché
stated that, if they are staff comments, they should not be approved by the Council. Prof.
Peterson agreed that this is a possible solution, but that he would still appreciate the
Council’s input, since staff comments have not been published since before he became
Executive Director. Mr. Brian suggested that he and Prof. Peterson would discuss how the
comments should be either proposed to the Council or withdrawn and that the issue be
tabled until the next meeting.
IX.

New Business (Mr. Brian)
A.

A. through D. Potential amendments from various sources (Appendices G, I, J, K, L)
1.

Because there were so many suggestions for potential amendments on the
agenda, the Council grouped them together by subject matter and assigned
committees on this basis. The following committees were formed:
ORCP 7/9/10 Committee
Issues:
•
•
•
•
•

•
•
•

ORCP 7. (reorganize to make process more clear, especially for self‐
represented litigants).
ORCP 10. (repeal ORCP 10 B – terms of court)
ORCP 7 D(6). Allow service by publication more "flexibly" without a
court order.
ORCP 7 ‐ 9. Re‐draft for clarity, no substantive changes.
ORCP 9. Need procedure for attorney to personally present
documents to a judge ex parte. E‐filing some matters can be
dangerous to clients due to waste of time.
ORCP 9 A. End absurd requirement to serve defaulted party with
documents. (Current rule??)
ORCP 9 G. Allow service by e‐mail. (Current rule but only if consent
to such service.) Service by text message.
ORCP 9 G. Overhaul in light of prevalence of e‐mail ‐‐ too
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•
•
•

cumbersome.
ORCP 9 G. Permit service by e‐mail.
ORCP 9 F and 10 C. Eliminate 3 day rule for e‐mail and fax.
ORCP 9 F, 10 C. Clarify in one place 3 additional days to respond to
service by fax. (Done! New ORCP 10 C. [Now 10 B.])

Members:
John Bachofner (convener)
Mike Brian
Judge Gerking
Mark Peterson
Judge Roberts
Judge Wolf
Judge Zennaché
Discussion Recap:
Judge Armstrong stated that there is confusion on how Rule 7 is structured
in terms of categories of people versus mechanisms. He stated that it may
not be feasible to make it more sensible, but that it may be worth an
attempt. Judge Zennaché agreed that it is a good idea to have a committee
look at Rule 7.
Judge Zennaché stated that he understood one of the complaints regarding
ORCP 9: when one files electronically, it goes into a queue where a staff
member decides whether it complies before it ever goes to a judge;
whereas if a party walks into ex parte and talks to the judge, that party can
get an immediate decision. A related comment is that the Oregon eCourt
system does not have a mechanism to notify parties when the paperwork
(orders) has been signed, unlike the federal system, so it is incumbent on
the parties to continually check back. Mr. Shields stated that the eCourt
technical staff is well aware of this problem and is actively working on it,
but that it is much more technically difficult than one would imagine.
Mr. Bachofner asked whether there is a particular reason why we cannot
amend Rule 9 to allow ex parte in certain circumstances. Judge Gerking
stated that many counties do not have an ex parte docket. Judge Zennaché
stated that there is a procedure through the UTCR, and that the Council
needs to respect the UTCR Committee’s turf rather than to enact
procedures that address that committee’s issues. Mr. Bachofner stated
that the Council is charged by the legislature to do certain things. Judge
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Zennaché replied that he would argue that this is more of a court process –
how the court deals with paperwork, not how the practitioner does it.
Judge Zennaché wondered what other states are doing regarding service
by e‐mail and thought it was worth examining. Ms. Payne stated that her
understanding of the comment regarding e‐mail service is that it refers to
service to lawyers, and that the current rule is that lawyers have to consent
to it, but that the commenter is asking for this consent to not be required.
Judge Armstrong observed that not everyone wants to check e‐mail all of
the time or check to see if e‐mails went to junk mail but, as it stands now, if
a lawyer likes that process, he or she can agree to it.
Prof. Peterson noted that the potential unreliability of e‐mail delivery is
one reason the Council made service by e‐mail an opt‐in process. Judge
Zennaché pointed out that, if you file electronically, you are consenting to
email service. Mr. Shields agreed that, once you have filed a case
electronically, you have consented to receive things by e‐mail for that case.
Judge Roberts observed that this refers to documents that are filed, not
discovery requests.
ORCP 15 Committee
Issues:
•

ORCP 15 B(2), 21 D. If motion to make more definite and certain is
granted, non‐movant has 10 days (unless enlarged) after service of
the order to file amended pleading. But can't file order allowing
motion to make more definite and certain until UTCR 5.100 time
period for opposing party to consent to its form has run. Need to
re‐serve entered order to start 10 day period. Change from
“service” to “entry”??

Members:
Mike Brian
Judge DeHoog (convener)
Jennifer Gates
Judge Gerking
Deanna Wray
Discussion Recap:
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Prof. Peterson explained that the question is whether the time period
should be from the entry of the order or the service of the order ‐ there is a
disconnect. He stated that problems can also arise with the new electronic
process where an attorney submits an order and does not know when it
has been approved and entered. Mr. Bachofner stated that there was a
recent proposed change to UTCR 5.100 which he felt was extremely
convoluted because it took a small rule and turned it into something three
pages long. He stated that he was not sure of the current status of the
proposed rule. Judge DeHoog stated that the first comment period expired
and, based on the comments received, the UTCR Committee revised the
rule and re‐circulated it for further comment. He believes that period has
also expired. Mr. Bachofner stated that, if the proposed UTCR change
happens, this will create a whole other problem where it could be 30 days
before a party can get an order signed.
Judge Gerking stated that he thought we should examine the issue for the
sake of consistency. Judge DeHoog agreed and stated that he would be on
such a committee.
ORCP 17 Committee
Issues:
•

ORCP 17 A. Clarify when an attorney is "attorney of record" in long
cases (especially family law).

Members:
Judge Armstrong
John Bachofner
Arwen Bird
Troy Bundy
Discussion Recap:
Prof. Peterson stated that it has come to his attention in collection and
enforcement of judgment matters that some attorneys do not think they
have to serve the attorney for the judgment debtor if the case was decided
some time ago, and that struck him as odd. In family law, it is his
understanding that a smart practitioner will do a withdrawal from the case
at the end, but he wondered if attorneys of record in other civil litigation
are entitled to be served on behalf of their client as long as a judgment is in
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effect. Judge Armstrong stated that he does not think so. He wondered
whether, when the case is ended and the judgment is entered, there is
some concept that an attorney is still an attorney of record. Mr. Bachofner
stated that the judgment requires you to enter the attorney of record for
the creditor and debtor, and he always errs on side of giving notice to the
attorney listed, but he wondered how one would practically withdraw as
attorney after the case is over. Judge Armstrong suggested that, when a
judgment is entered, the case is over regardless of whether one is the
attorney of record at the time the judgment is entered. Prof. Peterson
suggested that one would typically remain attorney of record at least 30
days after entry of judgment.
Judge Armstrong recalled that there may be a statute providing guidance
but could not recall which one. Judge Roberts noted that criminal cases are
governed by the ORCP in most cases and, once judgment is entered, the
court appointed attorney is done, even though the client might continue to
be on probation. She stated that, if the ORCP suggested otherwise, it
would be cataclysmic. Judge Zennaché stated that he has never entered an
order in a criminal case terminating an attorney from the case; it just
happens. Judge Armstrong observed that what evolved in the family law
world is the concern that someone would think an attorney is still the
party’s lawyer because the cases persist so long. Judge Zennaché agreed
that problems arose because people were serving lawyers with
modification papers years after the end of a divorce case because they
were still listed on the court’s record. Judge Bachart stated that the
Professional Liability Fund should advise family law attorneys to withdraw
as a matter of best practice.
Mr. Bachofner observed that it may be as simple as a notification to
opposing counsel that the file is closed and you are no longer involved.
Judge Roberts indicated that the trouble with providing notification is the
negative implication that somehow, by overlooking sending a notification,
the attorney is still on the hook. Mr. Bachofner pointed out that the Fair
Debt Collection Practices Act may require service of the attorney for the
judgment debtor. In a recent case dealing with tapping a safety deposit
box, he knew that the opposing attorney was no longer involved, but
served him because he was the attorney of record on the judgment – even
though he had not represented the judgment debtor for four years, Mr.
Bachofner wanted to be sure. Prof. Peterson stated that it is clear that
there are sometimes disputes and we ought to at least talk about Rule 4.2
of the Rules of Professional Conduct. He stated that he does not know
whether this is a Rule 17 fix. Judge Bachart noted that there is nothing in
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Rule 17 A that defines attorney of record, and opined that it would be a
substantive change to insert it there. Prof. Peterson agreed that Rule 17
might not be the right placement. Judge Bachart stated that this seems like
more than a clarification. Mr. Bachofner stated that he does not see this as
substantive because it deals with the procedures of how the case is
handled. Judge Armstrong stated that the term “attorney of record” is
used so that one knows what the rules require from that attorney as
opposed to the attorney who actually is representing someone – that is a
different, substantive question. Prof. Peterson suggested that, if the
Council passed a rule requiring attorneys to remain as the attorney of
record for three years after a judgment, that would be substantive.
Judge Gerking stated that an attorney could file a motion for withdrawal,
or make it a part of the judgment, or file a notice. Mr. Brian suggested
forming a committee and getting input from family law practitioners. It was
decided that it was worth forming a committee to look into these issues.
ORCP 22 Committee
Issues:
•
•

ORCP 22 B(1). No procedural mechanism for defendant to assert a
cross‐claim against an added third party defendant. See FRCP 13(g).
ORCP 22 C. Add provision for the unilateral addition of a third party
claim in the event the plaintiff amends the complaint to add a new
claim for relief.

Members:
Judge Bachart
Travis Eiva
Bob Keating
Shenoa Payne
After a brief discussion, a committee was formed.
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E‐Discovery Committee
Issues:
•
•

ORCP 43. E‐discovery burdens need to be addressed.
E‐Discovery. Improve e‐discovery rule to prevent non‐searchable
PDFs. (Adobe?)

Members:
Judge Bachart
Kenneth Crowley
Travis Eiva
Bob Keating
Shenoa Payne
Derek Snelling
Judge Zennaché (convener)
Discussion Recap:
Mr. Eiva stated that, in this day and age, everyone's private life has a digital
footprint, and it would be nice to have some kind of direction to deal with
the fact that we are looking at people's private lives and that record is
different than it ever has been before. Perhaps we could address this in
the discovery rules, or perhaps it is a legislative issue. Mr. Bachofner stated
that this is more of a Rule 21 or 22 issue. Prof. Peterson stated that the
Council amended the rules with regard to electronic discovery to
encourage the parties to talk. That committee was left open last biennium
and did not receive any feedback to the effect that the rules were not
working. Judge Zennaché stated that this issue is worthy of having a
standing committee. Mr. Crowley noted that e‐discovery is evolving every
day, and the state is dealing with massive cases on that front, and that it
would be a good idea to re‐establish a committee to address the issue.
There was a brief discussion between Ms. Nilsson, Ms. Gates, and Mr.
Bachofner about searchable PDFs, metadata, and whether the Council
should keep the rule the way it is now (generic, requiring the attorneys to
confer on how they would like to receive electronic discovery). Judge
Zennaché stated that the committee last biennium decided to keep the
rule generic, but agreed that it is worthy of further discussion.
ORCP 44 Committee
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Issues:
•
•
•

ORCP 44. Require plaintiffs to attend independent medical exams
without motion.
ORCP 44. Recording medical exams ‐ no uniformity as to whether
plaintiff can record.
ORCP 44 C. Plaintiffs should more clearly have to provide their
medical records to the defendant upon filing case.

Members:
John Bachofner
Arwen Bird
Travis Eiva
Judge Gerking
Bob Keating
Shenoa Payne
Derek Snelling
Discussion Recap:
Mr. Bachofner stated that the recording of medical exams is an issue worth
exploring, particularly regarding neuropsych exams. Judge Bachart
observed that some issues that have arisen in motion hearings include the
recording of exams and the number of exams a plaintiff is required to
attend. Judge DeHoog stated that another issue that has arisen in his court
is whether someone should be able to be with the plaintiff at a medical
exam. Judge Gerking mentioned the possibility of requiring the
independent medical examination doctor to turn over a variety of things
like curriculum vitae, income tax returns, documents referring to other
IMEs performed, and how often they have testified. Mr. Keating noted
that, in one of his cases this year, there was a witness for the other side
who had testified for plaintiffs 541 times. He did not even know who the
witness was until he walked through the door at trial. Mr. Keating
expressed concern that discovery is unbalanced.
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ORCP 45 Committee
Issues:
•

ORCP 45. (allow additional requests for admission that go only to
authenticity of documents)

Members:
John Bachofner
Maureen Leonard
Judge Wolf
Deanna Wray
Discussion Recap:
Mr. Bachofner explained to the Council that this issue was brought up late
last biennium, and that the idea was to retain a limited number of requests
on substantive issues, but expand the number of admissions regarding
authenticity of documents because most times attorneys can agree on
that issue. He suggested that his proposal would streamline the process
for the trial court and, if a party is going to play games, that party should
have to pay. Prof. Peterson stated that there was an interesting discussion
last biennium about whether a party would be admitting authenticity or
admissibility.

ORCP 47 Committee
Issues:
•

•
•

ORCP 47. (align with FRCP 56 so that it is explicit that a party can
move for summary judgment against a another party’s affirmative
defenses).
ORCP 47. Expand time limits in which to file a response to a motion
for summary judgment.
ORCP 47. Procedure to challenge affidavits/declarations filed
supporting/opposing motion for summary judgment. Currently a
motion to strike is used. Not appropriate under 21 E, as not
pleadings. The fixed timelines for motions for summary judgment
then have motions to strike overlaid on them. Also rule should
address admissibility of evidence in support/opposition to motions
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•

for summary judgment so the court can schedule accordingly.
Enlarge current 60 day before trial window in which to file motions
for summary judgment. Need more time.
ORCP 47 E. Eliminate it. Ripe for abuse.

Members:
Judge Armstrong
Mike Brian
Troy Bundy
Judge DeHoog
Jennifer Gates
Bob Keating
Judge Roberts
After a brief discussion, a committee was formed.
ORCP 79‐85 Task Force
Issues:
•

•
•

ORCP 79‐85 (prejudgment procedural remedies; Council did not
fully adopt changes to statutes made in 1972 post Fuentes v. Shevin
[407 U.S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556 (1972)]).
ORCP 80‐85 (review and revision).
No Specific ORCP (procedures to remove a wrongfully recorded lis
pendens).

Members:
Mark Peterson
Judge Zennaché
Discussion Recap:
Judge Zennaché remarked that, although we had interest from the Bar’s
Debtor‐Creditor and Consumer Law sections last biennium, scheduling
issues prevented the formation of a work group. He and Prof. Peterson will
attempt to create a work group again this biennium.
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2.

Council staff was assigned to work with Legislative Counsel on the following
issues and report back to the Council:
•
•
•
•

3.

ORCP 9 G. Update reference to ORCP 10 C (now 10 B) – may be
resolved by Legislative Counsel’s editorial authority.
ORCP 27 B. Add a conjunction between sections B(3) and B(4).
ORCP 57 F(3). Omit a lettered list (e.g., (a)) that conflicts with
Council’s preferred style.
ORCP 69 C. Add a conjunction between sections C(2)(a) and C(2)(b).

No committees were formed regarding the following issues:
•

ORCP 55. (Use of the word “officer” in sections C and H is unclear ‐
is it defined anywhere?)
After a brief discussion regarding the context of the word as used in
the various sections of the rule, Judge Armstrong moved to take no
action on the issue noted above. Judge Zennaché seconded the
motion, which was approved unanimously by voice vote.

•
•
•

ORCP 20 A. Allow plaintiffs to plead generally compliance with
conditions precedent. (Current rule?)
ORCP 21 D/E. Defendants file a motion to make more definite and
certain to force specific allegations as to each condition precedent.
ORCP 21 D/E. Reduce frequency of motions to make more definite
and certain and motions to strike by adding to the rule that
allegations do not limit or expand the court's rulings on whether
evidence is relevant and admissible. Motions to make more
definite and certain only when allegations are too indefinite or
unclear to allow motion to dismiss under 21 A(8) ‐ failure to state a
claim.
Mr. Eiva posited that the first two issues are appellate issues. He
stated that a party files a pleading and Rule 21 determines whether
or not the pleading needs to be more definite or certain or whether
the pleader has plead ultimate facts, and that perhaps one day the
case will get to the Court of Appeals and the Court of Appeals will
decide one way or the other. Ms. Gates noted that, every time this
happens, an attorney is granted leave to amend, so it is a time and
money issue. She stated that plaintiffs plead generally that they
complied and they have to go through a motion process where, if a
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judge is inclined to interpret the rule to require specific allegations,
he or she will.
Mr. Bachofner mentioned a recent Court of Appeals case (Kiryuta v.
Country Preferred Ins. Co., 273 Or App 469 (2015)] that confirms
that pleadings do matter in Oregon. The court held that if there
was a pleading with specific allegations and an affirmative defense,
those pleadings control what evidence is permitted to be
introduced in court. Ms. Gates pointed out that this is true for
affirmative defenses, but asked whether one could do this for
conditions precedent. Prof. Peterson observed that Rule 20 A says
it is sufficient to allege generally that all conditions precedent have
been performed or have occurred. Mr. Bachofner stated that
people do that all of the time. Ms. Gates posited that this is likely
an issue of judges misinterpreting the rules. Judge Armstrong
observed that a misunderstanding or misapplication of a rule
cannot be solved with a rule change.
Judge Armstrong moved to take no action on the issues noted
above. Ms. Gates seconded the motion, which was approved
unanimously by voice vote.

•

•

ORCP 21 A, 23, 25. Clarify trial judges' discretion to grant dismissal
with prejudice ‐‐ no right to re‐plead after Rule 21 motion to
dismiss. Court of Appeals ignores discretion afforded by Rule 21 A
and 25 A ‐‐ follows Rule 23.
ORCP 21 A, 23, 25. Get judges to enforce sanctions and dismiss ‐‐
too many meritless cases get to trial.
After a brief discussion, Ms. Payne moved to take no action on the
issues noted above. Ms. Gates seconded the motion, which was
approved by voice vote with one dissenting vote (Judge Zennaché).
Judge Zennaché wanted to note for the record that he is not an
expert on the area mentioned in the first suggestion, but at some
point a judge needs to be able to say “you’ve pleaded this 5 times,
we’re done.”
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•

•

ORCP 27 B. Allow incapacitated defendant to be represented by a
person with a durable power of attorney where the co‐defendant
had a power of attorney but did not disclose the incapacity until
after losing and is now attacking the judgment.
ORCP 27 B. Court shall appoint guardian ad litem for incapacitated
plaintiff or defendant. Can the court appoint a GAL on its own
motion? (Yes, existing.) Is it okay to let a power of attorney appear?
Prof. Peterson observed that the first suggestion appeared to stem
from a very specific situation. He noted that Rule 27 was
completely rewritten last biennium to avoid abuses. Judge
Zennaché moved to take no action on Rule 27. Judge Armstrong
seconded the motion, which was approved unanimously by voice
vote.

•

ORCP 36‐45. Favor granting parties authority to waive/modify
various rules.
Prof. Peterson observed that this already happens. Mr. Bachofner
stated that there are certain issues that need to be taken care of by
the court but, otherwise, parties can do this. Judge Roberts agreed
that this can be done by applying for a stipulated order. Judge
Armstrong moved to take no action on the issue noted above. Mr.
Bachofner seconded the motion, which was approved unanimously
by voice vote.

•

ORCP 36‐45. Greater limits on discovery ‐ grant judges authority to
limit discovery ‐ it is out of control. (Judges have such authority,
Rule 36 C.)
After a brief discussion, Mr. Bachofner moved to take no action on
the issue noted above. Ms. Gates seconded the motion, which was
approved unanimously by voice vote.
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•
•
•

ORCP 43. Plaintiffs' side hides the ball in producing medical
records.
ORCP 43. Require plaintiffs to obtain health records, not just say
they do not have them.
ORCP 43. Require plaintiffs to timely produce health documents,
including films.
Ms. Payne noted that some people have problems following the
rules, but that this is not a rules issue. After a brief discussion, Ms.
Payne moved to take no action on the issues noted above. Ms.
Gates seconded the motion, which was approved by voice vote with
two dissenting votes (Mr. Bachofner and Mr. Keating).

•

•
•
•
•

ORCP 43 B(2). Documents must be labeled and organized to
identify the request to which they respond. Time consuming,
sometimes unclear as some documents may respond to multiple
requests. Produce in "native order." At least provide opt‐out
procedure.
Discovery. Pattern discovery ‐ more efficient to craft and to
respond to uniform requests.
Discovery. Allow interrogatories as the feds allow.
Discovery. Expert discovery.
Discovery. Limited interrogatories.
Mr. Keating stated that the Council’s previous amendment requiring
organized responses that correspond with requests has proven very
helpful; a lawyer can retrieve and demonstrate what he or she has
provided in response to each request number. Mr. Brian asked Mr.
Keating whether he felt there was any need to change the rules in
this regard. Mr. Keating did not think so. Mr. Bachofner did not
know if a rule change would be effective, but he stated that he sure
would like to receive more documents.
Mr. Bachofner compared his practice in Washington to his practice
in Oregon and noted that the interrogatories in Washington are
more expensive and make litigation cumbersome.
Mr. Bachofner moved to take no action on the issues noted above.
Ms. Wray seconded the motion, which was approved unanimously
by voice vote.
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•

ORCP 57 F(5). Allow alternate juror to replace a deliberating juror
who cannot continue.
After a brief discussion, including the fact that the Council had
already made this change in a previous biennium, Judge DeHoog
moved to take no action on the issue noted above, since this is the
existing rule. Judge Wolf seconded the motion, which was
approved unanimously by voice vote.

•

ORCP 68 C(5). Attorney fees awarded by an order in middle of case,
not collectible or appealable until end of case and less effective to
assist with settlement.
Judge Gerking stated that he thought that the Council had already
addressed this issue. Prof. Peterson stated that the last Council had
made a change that it is now in the court’s discretion, that a party
can get a limited judgment for attorney fees on a limited judgment.
He wondered if the person who submitted this suggestion was
confusing orders and judgments, or whether they were talking
about orders like a discovery order imposing fees, in which case the
rules do not authorize entry of a judgment. Mr. Bachofner noted
that a party can still apply for a limited judgment. Judge Zennaché
thought that the suggestion was to award a limited judgment of
attorney fees as a sanction. He did not think that should be
allowed.
Judge Armstrong moved to take no action on the issue noted above.
Judge Roberts seconded the motion, which was approved
unanimously by voice vote.

•
•
•

Effective Date of Rules. Annual? Rules effective if legislature fails
to act? (Current!)
Federalize Rules
Trust & Estate Cases. Clarify when and which ORCP apply to these
cases (See, e.g., ORCP 68 C(1)(c))
Prof. Peterson remarked that it is his understanding that the ORCP
apply to all civil cases, including trust and estate cases. After a brief
discussion, Judge Armstrong moved to take no action on the issues
noted above. Ms. Gates seconded the motion, which was approved
unanimously by voice vote.
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•
•

UTCR 5.100. Require the "winning" movant's attorney to submit an
order to court within set amount of time ‐‐ with consequences.
UTCR 21. Need notice as to when filed orders are signed.
Judge Zennaché asked Council staff to refer the proposers of UTCR
changes to the UTCR Committee, if those people had identified
themselves in the survey. Mr. Bachofner noted that Judge Gerking
is a member of that committee and suggested that he raise it there.
Mr. Bachofner moved to take no action on the issues noted above.
Judge Gerking seconded the motion, which was approved
unanimously by voice vote.

X.

Administrative Matters
A.

Website

Prof. Peterson reported that the Council is almost ready to launch a new website which
will be easier to use and more friendly to mobile devices. He stated that Council staff had
been uploading the Council’s legislative history to the website and had gotten as far back
as the 1991‐1993 biennium, but that the legislative history that would really have
significant impact is the history from the inception of the Council and the creation of the
rules. He observed that the first biennium’s history was poorly organized and difficult to
navigate, but that he had hired law student Chasta Pyle to organize and scan the material
and that there will now be documents available on the web that have never been
available to the public before, even in the history material available in the state archives
or the law libraries around the state. Mr. Brian asked where the new material was found.
Prof. Peterson stated that it was found in boxes marked “miscellaneous” that were
received with the Council records from the University of Oregon and now reside at Lewis
and Clark Law School.
XI.

Adjournment

Mr. Brian adjourned the meeting at 12:10 p.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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Oregon Council on Court Procedures
Roster
2015‐2017 Biennium
Hon. Rex Armstrong
Oregon Court of Appeals
1163 State St
Salem OR 97301
Telephone: (503) 986‐5664
FAX: (503) 986‐5865
E‐Mail: rex.e.armstrong@ojd.state.or.us
Term Expires: 8/31/17

Michael Brian
Brian Law Firm LLP
1611 E Barnett Rd
Medford OR 97504
Telephone: (541) 772‐1334
FAX: (541) 770‐5560
E‐mail: michael@brianlawfirm.com
Term Expires: 8/31/17

Hon. Sheryl Bachart
Lincoln County Circuit Court
PO Box 100
Newport OR 97365
Telephone: (541) 265‐4236 x252
Fax: (541) 265‐7561
E‐mail: sheryl.bachart@ojd.state.or.us
Term Expires: 8/31/17

Troy S. Bundy
Hart Wagner LLP
1000 SW Broadway Ste 2000
Portland OR 97205
Telephone: (503) 222‐4499
FAX: (503) 222‐2301
E‐mail: tsb@hartwagner.com
Term Expires: 8/31/19

John R. Bachofner
Jordan Ramis PC
1499 SE Tech Center Place Suite 380
Vancouver WA 98683
Portland Direct Dial: (503) 598‐5509
Fax: (360) 567‐3901
E‐mail: John.Bachofner@jordanramis.com
Term Expires: 8/31/17

Hon. R Curtis Conover
Circuit Court Judge
125 E 8th Ave
Eugene OR 97401
Telephone : (541) 682‐4497
Fax: (541) 682‐6660
E‐mail: curtis.conover@ojd.state.or.us
Term Expires: 8/31/17

Jay Beattie
Lindsay Hart Neil Weigler
1300 SW 5th Ave Ste 3400
Portland OR 97201
Telephone: (503) 226‐7677
FAX: (503) 226‐7697
E‐mail: jbeattie@lindsayhart.com
Term Expires: 8/31/19

Kenneth C. Crowley
DOJ Trial Division Civil Litigation
1162 Court St NE
Salem OR 97301
Telephone : (503) 947‐4700
FAX: (503) 947‐4791
E‐mail: kenneth.c.crowley@doj.state.or.us
Term Expire21s: 8/31/19

Arwen Bird
11765 SW Burnett Lane
Beaverton OR 97008
Telephone: (503) 318‐5104
E‐mail: arwen@wovenstrategies.com
Term Expires: 8/31/17

Hon. Roger J DeHoog
Deschutes County Circuit Court
1100 NW Bond St
Bend OR 97701
Telephone: (541) 388‐5300 x2370
E‐mail: roger.dehoog@ojd.state.or.us
Term Expires: 8/31/17
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Travis Eiva
Zemper Eiva Law
72 W Broadway Ste 201
Eugene OR 97403
Telephone: (541) 636‐7480
E‐mail: travis@zempereiva.com
Term Expires: 8/31/17

Hon. David Euan Leith
Marion County Circuit Court
100 High St NE
Salem OR 97309
Telephone : (503) 588‐5160
Fax: (503) 588‐5117
Email : david.e.leith@ojd.state.or.us
Term Expires: 8/31/19

Jennifer Gates
Landye Bennett Blumstein LLP
1300 SW 5th Ave Ste 3500
Portland OR 97201
Telephone: (503) 224‐4100
Fax: (503) 224‐4133
E‐mail: jgates@landye‐bennett.com
Term Expires: 8/31/17

Maureen Leonard
P.O. Box 42210
Portland OR 97242
Telephone: (503) 224‐0212
E‐mail: mleonard@pacifier.com
Term Expires: 8/31/17

Hon. Timothy C. Gerking
Jackson County Circuit Court
100 S Oakdale Ave
Medford OR 97501
Telephone: (541) 776‐7171 x162
Fax: (541) 618‐3130
E‐mail: tim.gerking@ojd.state.or.us
Term Expires: 8/31/19

Shenoa L Payne
Haglund Kelley LLP
200 SW Market St Ste 1777
Portland OR 97201
Telephone: (503) 225‐0777
Fax: (503) 225‐1257
E‐mail: spayne@hk‐law.com
Term Expires: 8/31/17

Robert Keating
Keating Jones Hughes PC
1 SW Columbia St Ste 800
Portland OR 97258
Telephone: (503) 222‐9955
Fax: (503) 796‐0699
E‐mail: rkeating@keatingjones.com
Term Expires: 8/31/19

Hon. Leslie Roberts
Multnomah County Circuit Court
1021 SW Fourth Ave
Portland OR 97204
Telephone: (503) 988‐6760
E‐mail: leslie.m.roberts@ojd.state.or.us
Term Expires: 8/31/19

Hon. Jack L Landau
Oregon Supreme Court
Supreme Court Bldg
1163 State St
Salem OR 97301
Telephone: (503) 986‐5674
Fax: (503) 986‐5730
E‐mail: jack.l.landau@ojd.state.or.us
Term Expires: 8/31/17

Derek D. Snelling
Shlesinger & deVilleneuve PC
1400 Executive Pkwy Ste 360
PO Box 11616
Eugene OR 97440
Telephone: (541) 485‐8411 x221
FAX: (541) 485‐4299
E‐mail: dsnelling@dsdattorneys.com
Term Expires: 8/31/19
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Deanna L Wray
Bodyfelt Mount LLP
707 SW Washington St Ste 1100
Portland OR 97205
Telephone: (503) 243‐1022
Fax: (503) 243‐2019
E‐mail: wray@bodyfeltmount.com
Term Expires: 8/31/17

Hon. Charles M. Zennaché
Circuit Court Judge
Lane County Courthouse
125 E 8th Ave
Eugene OR 97401
Telephone: (541) 682‐4259
Fax: (541) 682‐6660
E‐mail: charles.m.zennache@ojd.state.or.us
Term Expires: 8/31/17

Hon. John A. Wolf
Circuit Court Judge
Wasco County Courthouse
511 Washington Street
P.O. Box 1400
The Dalles, OR 97058
Telephone: (541) 506‐2717
E‐mail: john.wolf@ojd.state.or.us
Term Expires: 8/31/17
Council Staff
Mark A. Peterson
Executive Director
10015 SW Terwilliger Blvd
Portland OR 97219
Telephone: (503) 768‐6505
E‐mail: mpeterso@lclark.edu

Shari C. Nilsson
Executive Assistant
10015 SW Terwilliger Blvd
Portland OR 97219
Telephone: (503) 768‐6505
E‐mail: nilsson@lclark.edu
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DRAFT MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, December 6, 2014, 9:30 a.m.
Oregon State Bar
16037 SW Upper Boones Ferry Rd.
Tigard, Oregon
ATTENDANCE
Members Present:
Hon. Rex Armstrong
Hon. Sheryl Bachart
John Bachofner
Arwen Bird*
Michael Brian*
Brian Campf* (arrived during ORCP 46
discussion and was present for that vote and
votes held thereafter)
Hon. Curtis Conover
Kristen David
Hon. Roger DeHoog
Travis Eiva
Jennifer Gates
Hon. Timothy Gerking
Hon. Jerry Hodson
Robert Keating

Hon. Jack Landau
Maureen Leonard
Hon. Eve Miller
Shenoa Payne
Mark Weaver*
Hon. John A. Wolf
Deanna Wray
Hon. Charles Zennaché
Members Absent:
Jay Beattie
Guests:
Mike Fuller, OlsenDaines PC
Matt Shields, Oregon State Bar
Council Staff:

*Appeared by teleconference

Shari C. Nilsson, Administrative Assistant
Mark A. Peterson, Executive Director
ORCP/Topics
Discussed & Not Acted Upon this
Biennium

ORCP/Topics
Discussed this Meeting
C
C
C
C
C
C
C
C
C
C
C
C

ORCP 1
ORCP 7
ORCP 9
ORCP 10
ORCP 27
ORCP 46
ORCP 54
ORCP 55
ORCP 67
ORCP 68
ORCP 69
ORCP 73

C
C
C
C
C
C
C
C

ORCP 15 D
ORCP 26
ORCP 40
ORCP 47 E
ORCP 59
ORCP 62
ORCP 64
General Discovery

ORCP/Topics to be
Reexamined Next
Biennium

ORCP Amendments
Promulgated this Biennium
C
C
C
C
C
C
C
C
C
C
C
C
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ORCP 1
ORCP 7
ORCP 9
ORCP 10
ORCP 27
ORCP 46
ORCP 54
ORCP 55
ORCP 67
ORCP 68
ORCP 69
ORCP 73

•
•
•
•
•
•

ORCP 7
ORCP 10
ORCP 45
ORCP 47
ORCP 55
ORCP 79‐85
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I.

Call to Order (Ms. David)
Ms. David called the meeting to order at 9:30 a.m.

II.

Approval of September 6, 2014, Minutes (Ms. David) (Appendix A)
Prof. Peterson pointed out three errors in the September 6, 2014, minutes:
on the third line of page 7, the phrase “publication meeting” should be changed to
“promulgation meeting”;
on the second to last line of page 12, the word “few” is left out (should read “very
few”); and
in the second to last line of the ORCP 54 discussion on page 15, the phrase "should
be spelled out” should read “should not be spelled out.”
Mr. Bachofner moved to approve the minutes with those changes. Ms. Gates seconded
the motion, which was approved unanimously by voice vote.

III.

Administrative Matters (Ms. David)
A.

Set First Council Meeting for September 2015

Since the first Saturday in September of 2015 falls on Labor Day weekend, the first
meeting of the 2015‐2017 biennium was set for Saturday, September 12, 2015.
B.

Legislative Advisory Committee

Prof. Peterson reminded the Council that the Legislative Advisory Committee is
traditionally appointed at the last Council meeting of the biennium and serves the role of
providing assistance to any legislators or legislative committees that might have questions
during the legislative session. He stated that the Chair, Vice‐Chair, and two judge
members are usually appointed to the committee and noted that, in some sessions, the
committee has been presented with questions but, in others, it has not been called upon
for assistance.
Judge Zennaché and Judge Armstrong volunteered to serve on the committee along with
Mr. Brian and Ms. David. Judge Gerking made a motion nominating the aforementioned
members, and Mr. Bachofner seconded the motion, which was approved unanimously by
voice vote.
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C.

Travel Expense Reimbursement

Ms. Nilsson explained that there are funds remaining in the travel expense fund that the
Oregon State Bar provides for the Council, and that she had completed expense reports
for each member who had traveled to a meeting during the biennium and had not yet
claimed reimbursement. She stated that the tradition has been to take care of the public
member and judge members first, and that there should be enough money in the budget
to reimburse everyone through the September meeting, although the expenses may not
be able to be reimbursed until January of 2015 due to the Bar’s budget year. Ms. Nilsson
stated that she would hand out the expense reports for signature at the end of the
meeting.
IV.

Old Business (Ms. David)
A.

Committee Updates/Reports
1.

Council’s Authority to Amend ORCP Enacted by the Legislature (Prof.
Peterson)

Prof. Peterson explained that he had completed a report to be distributed to the
Council prior to the meeting, but that it had inadvertently not been sent to the
Listserv. He summarized the report as follows.
In a government of three branches, typically one branch has or takes authority to
write rules of court, and it is handled differently in different jurisdictions. In no
jurisdiction does the executive branch do it. Prof. Peterson explained that, in
some states, the legislature makes the rules, in some, the judicial branch, but in
most jurisdictions there is a hybrid. He noted that a Council member had recalled
that, when Judge Henry Kantor was chair of the Council, the Council had
affirmatively asked the Oregon Legislature to pass the Council's amendments. He
stated that this seemed to indicate that there was a feeling at that time that the
amendments of the Council should be affirmatively passed by the Legislature.
However, when Prof. Peterson met with him, Judge Kantor recalled that the
request for legislative enactment was included in the transmittal letter to the
Legislature because the Council had made changes in Rule 32 that it felt might
cross into substantive law. Therefore, the Council asked the Legislature to sign off
on those amendments. Prof. Peterson reported that Judge Kantor feels strongly
that the power to set rules is within the Judicial Department and that, even if the
Legislature has usurped that power, the Judicial Department can take it back at
any time.
Prof. Peterson stated that, in articles he has read including Judge Armstrong's,
there seems to be consensus that, if the legislature has not acted, the judiciary
has the power to make its own rules. If the legislature has created a rule that is
Council on Court Procedures ‐ Draft Meeting Minutes, 12/6/14
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unworkable or unconstitutional, the judicial department and judges can go their
own route. He stated that the question is, what exactly has happened in Oregon –
Prof. Merrill says that it is the prerogative of the Judicial Department, but the
history is that the Legislature has been usurping this power since before
statehood. In his research, Prof. Peterson found that the Council is not an agency
that makes rules but, rather, a collaborative department of government that
makes rules. It is not a branch of the Legislature nor is it a branch of the Judicial
Department. There is a rules‐enabling statute from the Legislature in which, it
could be argued, the Legislature realized that it had done a poor job of creating
rules of civil procedure and ceded this power to an independent council. He
stated that, if one looks carefully at the language used in the rules‐enabling act,
the words “laws” and “rules” are used rather carefully and the act creating the
Council establishes that the then‐existing civil procedure statutes were laws and
that the Council would promulgate rules that had certain restrictions such as not
enlarging the substantive rights of any party. Prof. Peterson noted that ORS 1.745
states specifically that the ORCP are deemed to be rules and that they remain in
effect as rules unless modified pursuant to ORS 1.735, which includes both the
Council making changes and the Legislature either rejecting or modifying those
changes. It could be argued that, when the Council makes a rule, it is a rule; when
the Legislature makes an amendment to the rule, that is also a rule; and, if the
Council makes an amendment subsequent to a legislative amendment, that is also
a rule. Whoever acts last, wins. He stated that several people he spoke with
expressed some concern about ceding the power back to the Legislature, and he
has scheduled a meeting with retired Judge John Beatty to talk about the matter
as well.
Prof. Peterson stated that he will eventually write a law review article on the
subject. Justice Landau stated that he was heartened by this research, and noted
that it is even messier than what he originally thought when he wrote his
concurring opinion in State v. Vanornum, 2013 [Reversing and Remanding 250 Or
App 693, 282 P3d 908 (2012)]. Prof. Peterson noted that his analysis would
resolve any separation of powers issue because the Council is neither the
legislative nor the judicial department, but a hybrid. Judge Zennaché stated that
he was very happy to hear those conclusions. Justice Landau stated that he writes
concurring opinions rarely, but does so intentionally to be provocative when he
believes that there is a serious issue that could make a difference in some future
case. He stated that this type of discussion is exactly what he hopes will happen so
that, in a future case when the issue might make a difference, it will be fully
briefed and the court will have the benefit of that further thinking about it so that
the justices can get it right. He stated that he does not know if his musings in the
concurrence opinion were right, but that he put them out there so that people
could take a look.
Prof. Peterson stated that he and Ms. Nilsson will send the memo to the entire
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Council.
V.

Discussion/Voting on Promulgation of Amendments Published on September 6, 2014 (Ms.
David) (Appendix B)

Prof. Peterson gave a brief synopsis of the procedure for promulgation. He noted that the
Council has been working on these rules for the biennium, and that a super majority is required
to promulgate a rule so, if a member abstains from a vote or is not present, it could cause a rule
to fail. He stated that, if the Council passes any or all of the published rules with a super majority,
a transmittal letter will be prepared and the promulgated rules will be sent to the Legislature at
the beginning of the session with a brief explanation as to what the changes are and why they
were made. The letter is generally prepared by Council staff and approved and signed by the
chair. If the Legislature does nothing, the amendments to the rules that the Council has written
become effective January 1, 2016, and get published pursuant to statute in volume 1 of the
Oregon Revised Statutes. Prof. Peterson noted that the Legislature, as always, retains the power
to reject or modify any of the amendments.
Ms. David noted that the Council did not receive many comments this biennium, which was
surprising. She asked Ms. Nilsson to point out any areas where comments were received.
A.

ORCP 1

Ms. David stated that the main change to ORCP 1 was regarding declarations made
outside of the United States. Ms. Nilsson explained that Judge Armstrong had asked
whether the proposed amendment to replace “such” with “these” in the second sentence
of section A should actually be “those.” Judge Armstrong explained that Chief Judge
George Joseph of the Court of Appeals had a clear guideline about when to use “these” vs.
“those.” Mr. Bachofner stated that the rule was that “these” refers to something you
have yet to talk about, whereas “those” refers to something you have already talked
about. Mr. Bachofner made a motion to change “these” to “those.” Judge Miller
seconded the motion, which passed unanimously by voice vote.
Judge Zennaché noted that there has historically been a limit on what kind of change the
Council can make at its promulgation meeting, and that grammatical changes are fine but
that substantive changes are not. Ms. David stated that this is the point of publishing the
rules, so that there is a comment period on anything that is substantive and the Council is
not making this type of change at the last minute without any input. Prof. Peterson noted
that there will be an issue to discuss on Rule 68 that was raised by Judge Donald
Letourneau of Washington County. He pointed out that, if the Council adds language to a
rule in an attempt to make the rule more clear and then receives comments that the rule
will be less clear, it is still within the Council’s purview to remedy that at the promulgation
meeting.

Council on Court Procedures ‐ Draft Meeting Minutes, 12/6/14

5

Council on Court Procedures
September 12, 2015, Meeting
Appendix B-5

1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 1

Judge Zennaché made a motion to promulgate ORCP 1 as amended. Judge
Gerking seconded the motion. A roll call vote was taken and the motion passed
unanimously.
B.

ORCP 7

Ms. Nilsson indicated that Aaron Crowe had expressed some additional concern about the
amendments to Rule 7, namely that only attorneys would be allowed to serve by mail.
Judge Zennaché stated for the record that the Council is not amending the rule to
expressly limit service by mail to attorneys. Prof. Peterson noted that Mr. Crowe’s
concern was that the amendment would prevent even follow‐up mail service by process
servers, and stated that seeing the published version of the rule appeared to resolve Mr.
Crowe’s concerns.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 7

Mr. Bachofner made a motion to promulgate ORCP 7. Judge Armstrong seconded
the motion. A roll call vote was taken and the motion passed unanimously.
C.

ORCP 9

Ms. David stated that there were a few changes made to the rule regarding electronic
service and updating facsimile service. Mr. Bachofner noted that there was also a change
in section C to make clear that receiving an “out of office” message does not constitute
effective service. Ms. Nilsson stated that Legislative Counsel had brought to her attention
the previous day that in the fourth sentence of section B the Council had removed the
word “documents” and then inadvertently inserted the word “documents” instead of
“document.”
Judge Zennaché made a motion to amend the published rule to correct the error. Judge
Gerking seconded the motion. The motion passed unanimously by voice vote.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 9

Mr. Bachofner made a motion to promulgate ORCP 9. Judge Miller seconded the
motion. A roll call vote was taken and the motion passed unanimously.
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D.

ORCP 10

Ms. David summarized that the main change was to ORCP 10 C to add in the additional
three days for service by e‐mail. Ms. Nilsson reported that Council staff had received no
feedback on the published rule changes.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 10

Mr. Bachofner made a motion to promulgate ORCP 10. Ms. Leonard seconded the
motion. A roll call vote was taken and the motion passed unanimously.
E.

ORCP 27

Ms. David stated that some significant changes were made in section B regarding notice,
along with rewriting of some sections to help guide practitioners on how to proceed in
different scenarios. Ms. Nilsson reported that Council staff had received no feedback on
the published rule changes. Prof. Peterson remarked that it is kind of astonishing that no
comments were made because of the significant new notice requirements. He added that
the changes also clarify when and how to get settlements that involve financial issues
approved and adds a completely new provision, a new section C, to give the court the
discretion to appoint a guardian ad litem when a person is disabled but not incapacitated.
Judge Zennaché asked about language in sections B and D that reads "as both terms are
defined,” particularly where it appears in section D. He wondered why the language “as
defined” was not chosen instead. Ms. Nilsson explained that it was a suggestion from
Legislative Counsel to be consistent with their drafting practices. Justice Landau agreed
that there is an ambiguity in section D because there are actually three terms, not two.
Judge Zennaché suggested striking "both terms" in section D and changing the language
to “as defined.” Judge Armstrong suggested using the actual words, as in “as the terms
incapacitated and financially incapacitated are defined.”
After some discussion, including the discovery that a “minor” is indeed defined in ORS
125.005, it was agreed that striking “both terms” was a good solution. Judge Armstrong
moved to replace the word "both" with the word "those" in section B, subsection B(3),
and subsection B(4), as well as to change the language in section D to “is a minor, is
incapacitated or is financially incapable, as those terms are defined in ORS 125.005."
Judge Zennaché seconded the motion, which passed unanimously by voice vote.
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1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 27

Judge Miller made a motion to promulgate ORCP 27 as amended. Ms. Leonard
seconded the motion. A roll call vote was taken and the motion passed
unanimously.
F.

ORCP 46

Ms. David stated that this rule had many grammatical and formatting changes, including
lead line improvements. Ms. Nilsson reported that Council staff had received no feedback
on the published rule changes. Judge Miller stated that she appreciates the change to the
language in paragraph A(1)(a) to read “the circuit court for the county" where the person
is located, because she recently encountered language similar to the existing language in
a statute and it was confusing.
Prof. Peterson reported that Legislative Counsel provided the Council with a long list of
small issues regarding the ORCP that they asked the Council to address, but Legislative
Counsel actually asked that Rule 46 be rewritten.
Judge Hodson suggested that the lead line of section D should read "to respond to request
for production or inspection..." He made a motion to amend accordingly. Judge Wolf
seconded the motion, which passed unanimously by voice vote. Judge De Hoog also
suggested changing the language in the same lead line from "attend at" to "attend.” He
made a motion to amend accordingly. Judge Gerking seconded the motion, which passed
unanimously by voice vote.
Judge Zennaché raised a concern regarding subsection B(2), and wanted to make clear
that use of the language “among others” would not prevent the court from using
escalating sanctions for the failure of a party to comply with an order of the court. Justice
Landau asked whether Judge Zennaché was proposing a change or simply making
legislative history. Judge Zennaché stated that he did want to make history, but he also
suggested that the situation could be remedied by changing the language from “among
others” to “but not limited to” to make it consistent with the language in section D. Ms.
Payne asked whether that language change could be made at this point, or whether it is
too substantive. Judge Zennaché replied that this would just be a language change for
clarification and internal consistency. He made a motion to amend subsection B(2)
accordingly. Judge Armstrong seconded the motion, which passed unanimously by voice
vote.
Judge Zennaché expressed another concern with language in section D that refers to the
sanctions authorized in paragraphs B(2)(a), B(2)(b), and B(2)(c) but not B(2)(d) of Rule 46.
He pointed out that paragraph D(2)(d) addresses the right to hold a party in contempt for
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violating the rule, and he did not understand why that paragraph was not included in the
list since Rule 55 G expressly gives the court the right to hold a party in contempt for this
very reason. Mr. Bachofner noted that sanctions authorized in paragraphs B(2)(a) through
B(2)(c) are not imposed for a violation of an order but, rather, are imposed when a party
fails to attend a deposition or to respond to a request for production or inspection. Judge
Zennaché observed that the court always has the power to hold a party in contempt.
Judge Hodson noted that it is not contempt if a party is not violating a court order, and
that the whole premise of section D is not that a party is disobeying a court order but,
rather, that the party did not show up at a deposition. He did agree, however, that a
subpoena is an order of the court and, therefore, it could be considered contempt to not
obey a subpoena. Judge Zennaché stated that Rule 55 allows the court to hold a person in
contempt for failure to respond to a subpoena, and he did not want it to appear that he
did not have that authority as a judge.
Ms. Nilsson pointed out that the reference to those paragraphs was existing language,
and that the only change made by the Council was to the formatting of the text. Judge
Zennaché reiterated that he wanted to make legislative history that this language is not
intended to limit the power of the court. Ms. David suggested, if the language referred
only to subsection B(2) rather than listing the three paragraphs, that might address Judge
Zennaché’s concern. Judge Miller stated that she feels that it is a completely separate
remedy because paragraph B(2)(d) is making a reference back to orders already made in
paragraphs B(2)(a), B(2)(b), and B(2)(c) and enforcing the court’s orders, as opposed to
addressing other bad behavior, such as a failure to produce.
Ms. David stated that her sense is to leave the language as it is, but to reiterate in the
record that courts have the power to hold parties in contempt. Judge Zennaché also
wanted to emphasize that the use of the singular in subsection B(2) is not intended to
prevent the courts from using escalating orders. Prof. Peterson confirmed that the intent
is to make the subsection consistent with the rest of the rule and noted that these orders
are temporal so, if an order is made today, there could indeed be another order made the
following week.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 46

Judge Gerking made a motion to promulgate ORCP 46 as amended. Judge Wolf
seconded the motion. A roll call vote was taken and the motion passed
unanimously.
G.

ORCP 54

Ms. David noted that there were a number of grammatical and other housekeeping
changes throughout the rule. Prof. Peterson pointed out that the word “compromise”
was removed from the title of the rule to be consistent with a prior change to the
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language within section E of the rule. Ms. Nilsson reported that Council staff had received
no feedback on the published rule changes.
Ms. Gates observed that the word “application” is used in subsection B(3). She pointed
out that the Council had replaced this word with “motion” in Rule 46. Prof. Peterson
stated that it is basically a synonym and that changing “application” to “motion” would
not be a substantive change. Ms. Gates made a motion to amend the rule accordingly.
Ms. Leonard seconded the motion, which passed by voice vote with one abstention (Ms.
Payne, as she was out of the room during the discussion).
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 54

Mr. Bachofner made a motion to promulgate ORCP 54 as amended. Judge De
Hoog seconded the motion. A roll call vote was taken and the motion passed
unanimously.
H.

ORCP 55

Ms. David stated that there were many grammatical changes made to Rule 55, as well as
insertion of lead lines and a reorganization of Section C to further clarify the process. Ms.
Nilsson reported that Council staff had received no feedback on the published rule
changes.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 55

Judge Gerking made a motion to promulgate ORCP 55. Mr. Bachofner seconded
the motion. A roll call vote was taken and the motion passed unanimously.
I.

ORCP 67

Ms. David reported that changes were made to Rule 67 based on suggestions from
Legislative Counsel, including changes to lead lines, and that grammatical changes were
also made. Ms. Nilsson reported that Council staff had received no feedback on the
published rule changes.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 67

Ms. Leonard made a motion to promulgate ORCP 67. Judge Miller seconded the
motion. A roll call vote was taken and the motion passed unanimously.
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J.

ORCP 68

Ms. David stated that there were several grammatical and lead line changes to Rule 68,
but that the majority of the changes related to the timing of attorney fees after limited
judgments. She noted that there was also a new subsection adding a procedure for
seeking attorney fees and disbursements incurred in enforcing judgments. Ms. Nilsson
stated that Legislative Counsel had pointed out a missing word deletion in subsection
A(2), where [subparagraph D(4)(a)(i)] of Rule 7" should read [subparagraph D(4)(a)(i) of]
Rule 7.” Judge Armstrong made a motion to make this change. Ms. David seconded the
motion, which passed unanimously by voice vote.
Ms. Nilsson also raised Judge Letourneau’s concern regarding ORCP 68 (Appendix C). Mr.
Weaver stated that he and Prof. Peterson had spoken and that his understanding is that
the issue comes about because supplemental judgments in family law cases, and perhaps
other cases, are being entered after entry of a general judgment. Parties are then
petitioning for fees after the supplemental judgment is entered, and the published
amendment to subsection C(4) seems to indicate that a party can only petition for fees
after a general or a limited judgment. He stated that he and Prof. Peterson felt that a
good way to remedy this problem would be to remove the words "a general or a limited"
and leave “judgment,” since “judgment,” as defined in ORCP 67, includes the statutory
definition, which includes supplemental judgments.
Mr. Bachofner pointed out that the statutory definition of “judgment” refers to a general
judgment unless it specifically refers to a different type of judgment. Mr. Weaver stated
that the term is a little ambiguous in ORCP 67, but “judgment” is defined in ORS 18.005(8)
as “the concluding decision of a court on one or more requests for relief in one or more
actions as reflected in a judgment document.” He stated that the statute goes on to
define different types of judgments, including general, limited, and supplemental. Judges
Armstrong, Miller, and Wolf agreed that taking out the words "a general or a limited"
might solve the problem. Judge Zennaché stated that this is what his court has been using
as the basis for awarding attorney fees following supplemental judgments for years. Mr.
Bachofner suggested leaving the words “a judgment” in to make it clear that it refers to
any of the types of judgment. He again stated that he believes that there is a later statute
that states that, if there is no title in front of the word “judgment,” it is a general
judgment unless it is otherwise designated. He made a motion to change the language in
paragraph C(4)(a) accordingly.
Mr. Weaver noted that, under subparagraph C(5)(b)(i), any of these issues would have to
come after entry of the general judgment, and then attorney fees, costs, or
disbursements shall be made by supplemental judgment. Judge Miller pointed out that
paragraph C(5)(a) refers to requesting attorney fees as part of the general judgment, so
the Council would not need to worry about precluding a fee award for securing a
supplemental judgment. Judge Wolf posited that one could end up in a situation where
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there is a supplemental judgment that modifies support and the attorney fee award is
made in and as a part of that judgment the same as a successful litigant could in a general
judgment. Judge Miller replied that the judgment would need to be entered and then the
Rule 68 procedure followed. Judge Wolf agreed that this is the typical procedure. He
pointed out that, if there is a general judgment already entered and there is a motion to
modify with an award of attorney fees, it must be a supplemental judgment rather than a
limited judgment because the general judgment had already been entered. Judge Miller
agreed that a motion that follows a general judgment would always result in entry of a
supplemental judgment, and only by stipulation would a practitioner address both child
support and attorney fees in the same judgment document.
Prof. Peterson observed that many litigants want to get a judgment entered as early as
possible to lock it in, but a party could wait on entry of a general judgment until the
attorney fees were adjudicated as part of the general judgment and lump it into one
judgment document. Judge Wolf pointed out that, before this change, a party could be
awarded attorney fees in a supplemental judgment but, if this change goes through as
published, that process will not be available. Judge Armstrong agreed that the implication
is that it will not be available. Judge Zennaché stated that paragraph C(5)(a) deals with
attorney fees entered as part of the judgment and paragraph C(5)(b) deals with attorney
fees entered after and not as a part of the judgment, but those are the only two
possibilities. He believes that the language in paragraph C(5)(a) also needs to change to
take out the “general or limited” language. Judge De Hoog asked whether the whole
purpose of the change was to allow attorney fees to be awarded by supplemental
judgment and to allow an award of fees by limited judgment in those instances where a
party could not obtain a supplemental judgment for attorney fees because a general
judgment had not yet been obtained. Judge Zennaché stated that removing the language
from paragraph C(5)(a) would work because subparagraph C(5)(b)(i) talks about
judgments entered after a general judgment and subparagraph C(5)(b)(ii) talks about
limited judgments. He stated that what the Council was trying to do was to address a
concern raised by a Court of Appeals ruling to the effect that a limited judgment for
attorney fees cannot be awarded when a limited judgment has been entered to remove a
party from a case. He pointed out that the Council was attempting to expressly add the
ability to award attorney fees after entry of a limited judgment if the court felt there was
good cause, and that the Council wants to confirm the ability to obtain an award of fees
by supplemental judgment after entry of a general judgment or a supplemental judgment.
The limited judgment for attorney fees following entry of a limited judgment is separate.
Judge Armstrong suggested deleting "general or limited” from paragraph C(5)(b). Judge
Wolf also suggested adding the words “or supplemental” to the lead line and first
sentence after the lead line in subparagraph C(5)(b)(i) so that the Council does not
unintentionally eliminate the ability to obtain an award of fees after entry of a
supplemental judgment. Mr. Brian asked the judges whether these changes make clear
what they can do. The judges agreed that it did. Judge Wolf noted that, if the Council
does not make these changes, there will be confusion and the Council will hear from
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family law practitioners and judges.
Judge Zennaché made a motion to amend the rule accordingly. Judge Wolf seconded the
motion, which passed unanimously by voice vote.
Ms. Nilsson stated that Mr. Shields had pointed out an instance in paragraph C(2)(a), third
sentence after the lead line, where the Council had added the same word it removed
(fees). Judge Wolf suggested changing the sentence from "No attorney [fees] fees shall be
awarded unless a right to recover such fee is alleged as provided..." to "No attorney fees
shall be awarded unless a right to recover [such fee] fees is alleged as provided..." Judge
Armstrong seconded the motion, which passed unanimously by voice vote.
Prof. Peterson stated that he would e‐mail Judge Letourneau to thank him for bringing his
concerns to the attention of the Council and to let him know the resolution of the matter.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 68

Judge Armstrong made a motion to promulgate ORCP 68 as amended. Mr.
Bachofner seconded the motion. A roll call vote was taken and the motion passed
unanimously.
K.

ORCP 69

Ms. David stated that the primary change to this rule was to clarify that the notice of
intent to apply for an order of default cannot be served before the time required by Rule
7 C(2) or other applicable rule or statute has expired. Mr. Bachofner stated that he had
encountered this problem again as recently as the previous week. Ms. Nilsson reported
that Council staff had received no feedback on the published rule changes.
1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 69

Judge Miller made a motion to promulgate ORCP 69. Mr. Bachofner seconded the
motion. A roll call vote was taken and the motion passed unanimously.
L.

ORCP 73

Mr. David explained that most of the changes to Rule 73 were based on suggestions from
Legislative Counsel or were of a grammatical or formatting nature.
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1.

ACTION ITEM: Vote on Whether to Promulgate Published Amendment to
ORCP 73

Judge Armstrong made a motion to promulgate ORCP 73. Judge Miller seconded
the motion. A roll call vote was taken and the motion passed unanimously.
VI.

New Business (Ms. David)
A.

Proposed Amendment to ORCP 47 (Ms. Payne)

Ms. David stated that Ms. Payne had received an e‐mail from attorney Dallas DeLuca
regarding ORCP 47 (Appendix D) stating that an argument had been made (and was being
accepted by some courts) that, because ORCP 47 does not include the word “defense”
(unlike its FRCP 56 counterpart), a plaintiff should not be allowed to move for summary
judgment in its favor against a defendant’s affirmative defenses. Ms. David and Ms.
Payne both felt that the issue should be put on the agenda for consideration next
biennium. Judge Miller stated that she had never had this issue come up. Ms. David
stated that she has heard of it before. Mr. Eiva commented that he ran into this issue this
summer when he filed a motion for summary judgment against an affirmative defense for
which there was no evidence. He stated that the argument suggested in Mr. DeLuca’s e‐
mail was raised and he was very surprised by it. The court pondered it for a while but did
not accept the argument, and Mr. Eiva did come across the same argument during his
research. He stated that he would be happy to be a part of this committee next
biennium.
Ms. David reminded the Council that its members are its walking ambassadors, and that
the website has a form to fill out for suggestions, comments, questions, or concerns. She
recommended telling concerned lawyers or judges that a suggested change is always
helpful, not just a complaint.
VII.

Adjournment

Ms. David adjourned the meeting at 11:35 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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COUNCIL ON COURT PROCEDURES
RULES OF PROCEDURE
The following are Rules of Procedure adopted pursuant to ORS 1.730(2)(b). The rules
do not cover Council membership, terms, notices, public meeting requirements, voting, or
expense reimbursement to the extent that these subjects are directly covered in the statute.
I.

MEETINGS
Meetings of the Council shall be held regularly at the time and place fixed by the Chair

after any appropriate consultation with the Executive Committee. At least two weeks prior to the
date of a regular Council meeting, the Executive Director shall distribute a notice of meeting and
agenda. Special meetings of the Council may be called at any time by the Chair after any
appropriate consultation with the Executive Committee. Notice of special meetings of the
Council stating the time, place, and purpose of such meeting shall be given personally by
telephone, by e-mail, or by mail to each Council member not less than twenty-four hours prior to
the holding of the meeting. Notice of special meetings may be waived in writing by any Council
member at any time. Attendance of any Council member at any meeting shall constitute a
waiver of notice of such meeting except where a Council member attends the meeting for the
express purpose of objecting to the transaction of any business because the meeting is not
lawfully called.
All meetings shall be conducted in accordance with parliamentary procedure, or such
reasonable rules of procedure as are adopted by the Chair from time to time.
II.

OFFICERS, EXECUTIVE COMMITTEE, COMMITTEES
A. Officers. The Council shall choose the following officers from among its

membership: a Chair, Vice Chair, and Treasurer. These officers shall be elected for a period of
one year at the first meeting of the Council following September 1 of each year. The powers and
duties of the officers shall be as follows:
1.

Chair. The Chair shall preside at meetings of the Council, shall set the

time and place for meetings of the Council, shall direct the activities of the Executive
Director, may issue public statements relating to the Council, and shall have such other
powers and perform such other duties as may be assigned to the Chair by the Council.
2.

Vice Chair. The Vice Chair shall preside at meetings of the Council in the
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absence of the Chair and shall have such other powers and perform such other duties as
may be assigned to the Vice Chair by the Council.
3.

Treasurer. The Treasurer shall preside at all meetings of the Council in

the absence of the Chair and Vice Chair and shall have general responsibility for
reporting to the Council on disbursement of funds and preparation of a budget for the
Council and shall have such other powers and perform such other duties as may be
assigned to the Treasurer by the Council.
B.

Executive Committee. The above officers shall constitute an Executive

Committee of the Council. The Executive Committee shall have the authority to employ or
contract with staff and may authorize disbursement of funds of the Council or may delegate
authority to disburse funds to the Executive Director and perform such other duties as may be
assigned to it by the Council. The Executive Committee or its delegate shall set the agenda for
each Council meeting prior to such meeting and provide reasonable notice to Council members
of such agenda.
C.

Committees. The Chair may appoint such committees from Council membership

as the Chair shall deem necessary to carry out the business and purposes of the Council. Such
committees shall report to and recommend action to the Council.
D.

Legislative Advisory Committee ("LAC").
1.

Definitions. When used in this section, the phrase "LAC" means the

committee selected pursuant to ORS 1.760. The phrase "super majority" means the vote
necessary to promulgate rules under ORS 1.730(2)(a).
2.

Activities of LAC and LAC Members. When the LAC is called upon to

provide technical analysis and advice to a legislative committee, it must not represent that
such technical analysis and advice is representative of the Council unless the one of the
following has occurred:
a.

The Council, during its current biennium, had previously approved
such technical analysis and advice through a super majority; or

b.

The LAC, after a request by a legislative committee, has presented
any proposal to the Council, and the Council has voted, by its
super majority, to support the specific analysis and advice to be
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rendered to the committee.
Unless the Council has approved the matter through one of the methods above,
the LAC shall offer any technical analysis and advice with the express disclaimer that such
technical analysis and advice does not represent the opinion of the Council on Court Procedures.
The LAC shall not exercise its statutory discretion to take a position on behalf of the
Council on Court Procedures on proposed legislation unless such position has been submitted to
the Council and approved by a super majority.
Any member of the LAC who chooses to appear and offer testimony before a legislative
committee, and has not obtained the approval of the Council concerning the content of his or her
testimony, shall not represent to the legislative committee that such member speaks for the
Council, but shall only identify himself or herself as a member of the LAC, and expressly
indicate that he or she is not authorized to speak on behalf of the Council.
III.

EXECUTIVE DIRECTOR, STAFF, ADMINISTRATIVE OFFICE, CONTROL OF
FUNDS
A.

Executive Director. Under direction of the Chair, the Executive Director shall be

responsible for the employment and supervision of other Council staff; maintenance of records
of the Council; presentation and submission of minutes of the meetings of the Council; provision
of required notice of meetings of the Council; preparation and disbursement of Council agenda;
and receipt and preparation of suggestions for modification of rules of pleading, practice, and
procedure, and shall have such other powers and perform such other duties as may be assigned to
the Executive Director by the Council, Chair, or the Executive Committee.
B.

Staff. The Council shall employ or contract with, under terms and conditions

specified by the Council or the Executive Committee, such other staff members as may be
required to carry out the purposes of the Council.
C.

Control and Disbursement of Funds. Funds of the Council shall be retained by

the Office of Legislative Counsel and/or the Oregon State Bar and shall be paid out only as
directed by the Council, the Executive Committee, or the Executive Director as authorized by the
Executive Committee.
D.

Administrative Office. Council shall designate a location for an administrative

office for the Council. All Council records shall be kept in such office under the supervision of
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the Executive Director.
IV.

PREPARATION AND SUBMISSION OF RULES OF PLEADING, PRACTICE,
AND PROCEDURE
The Council shall consider and propose such rules of pleading, practice, and procedure as

it deems appropriate at its meetings.
A.

Notice of Proposed Amendments. As required by ORS 1.735(2), at least thirty

days before the meeting at which final action is to be taken on the promulgations, amendments,
or repeals, the Executive Director shall prepare and cause to be published to all members of the
Bar the exact language of the proposed promulgations, amendments, or repeals.
B.

Notice of Promulgation Meeting. As required by ORS 1.730(3)(b), at least two

weeks prior to the meeting at which final action is to be taken on the promulgations,
amendments, or repeals, the Executive Director shall prepare and cause to be published to all
members of the Bar and to the public a notice of such meeting, which shall include the time and
place of such meeting and a description of the substance of the agenda. At such meeting, the
Council shall receive any comments from the members of the Bar and the public relating to the
proposed promulgations, amendments, or repeals.
C.

Promulgation of Rules by the Council. Before the meeting at which final action is

to be taken on the promulgations, amendments, or repeals, the Executive Director shall distribute
to the members of the Council a draft of the proposed promulgations, amendments, or repeals,
together with a list of statutory sections superseded thereby, and appropriate explanatory
comments, in such form as the Council shall direct. The Council shall meet and take final action
to amend, repeal, or adopt rules of pleading, practice, and procedure and shall direct submission
of such promulgations, amendments, or repeals and any list of statutory sections affected
thereby, together with explanatory comment, to the Legislature before the beginning of the
regular session of the Legislature.
D.

Notice of Changes after Promulgation Meeting. Pursuant to ORS 1.735(2), if the

language of a proposed promulgation, amendment, or repeal is changed by the Council after
consideration at the meeting at which final action is to be taken on promulgations, amendments,
or repeals, the Executive Director shall prepare and cause to be published notification of the
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change to all members of the Bar within 60 days after the date of that meeting.
Adopted by vote of the Council on Court Procedures this 12th day of September, 2009.
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8/31/15: Council terms expire; new
appointments effective
9/12/15: 1st Council Meeting of Biennium

9/12/15: Officers elected

28-Jan-16

27-Apr-16

10/10/15 - 6/11/16: Regular Council Meetings

30-Oct-15

24-Oct-16

9/10/16: Officers elected

9/10/2016: Council meets & votes to publish
amendments to ORCP

26-Jul-16

2/1/17 - 7/10/17 (approx): Regular legislative
session

21-Jul-17

by 2/10/17: Council publishes and distributes to
bar notification of any changes to the language
of the promulgation (within 60 days of
promulgation meeting)

22-Apr-17

12/10/16: Council meets and votes to
promgulate amendments to ORCP (15
affirmative votes required)

22-Jan-17

2/1/17: Council submits promulgations and
statutory sections superceded thereby to
Legislature at beginning of regular session

Council on Court Procedures: 2015-2017 Biennium Timeline (dates approximate)

1-Aug-15

by 11/10/16: Council publishes and distributes
to the bar the exact language of all proposed
promulgations
by 11/25/16: Council publishes and distributes
to the bar a notice and agenda for promulgation
meeting

12/10/16: Legislative Advisory Committee
elected

1/1/18: New ORCP effective

19-Oct-17
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for individualized adjudications, the court, instead of
requiring the statement referred to in subsection
F(2)(i), may direct the defendant to send each class
member notice of (a) the amount of the monetary recovery that has been calculated for that person and (b)
that person’s right to request exclusion from the class.
All class members who do not request exclusion
within the time specified by the court shall be deemed
to have requested affirmative relief in the calculated
amount.]
[F(2)(iv) The amount of damages assessed against
the defendant shall not exceed the total amount of
damages determined to be allowable by the court for
all individual class members who have filed the
statement required by the court under subsection
F(2)(i) or who are deemed to have requested affirmative relief under subsection F(2)(iii), assessable court
costs, and an award of attorney fees, if any, as determined by the court.]
[F(2)(v) If the parties agree and the court approves, any of the procedures set forth in subsection
F(2)(i) to subsection F(2)(iv) may be waived in a particular case.]
[F(3) If a class member fails to file the statement
required by the court under subsection F(2)(i) or if a
class member requests exclusion under subsection
F(2)(iii) within the time specified by the court, that
person’s claim for monetary recovery shall be dismissed without prejudice to the right to maintain an
individual, but not a class, action for such claim.]
[F(4) Nothing in subsections F(2) or F(3) is intended to allow the court to award any monetary recovery that is not claimed either because a class
member failed to file the statement required by the
court under subsection F(2)(i), or because a class
member requested exclusion under subsection F(2)(iii)
within the time specified by the court.]
[F(5)] F(2) Plaintiffs shall bear costs of any notice ordered prior to a determination of liability. The
court may, however, order that defendant bear all
or a specified part of the costs of any notice included
with a regular mailing by defendant to its current
customers or employees. The court may hold a
hearing to determine how the costs of such notice
shall be apportioned.
[F(6)] F(3) No duty of compliance with due
process notice requirements is imposed on a defendant by reason of the defendant including notice with
a regular mailing by the defendant to current customers or employees of the defendant under this
section.
[F(7)] F(4) As used in this section, “customer”
includes a person, including but not limited to a
student, who has purchased services or goods from
a defendant.

HB 2700

Relating to lawsuits; creating new provisions;
amending ORCP 32 F and 32 L; and declaring an
emergency.
Be It Enacted by the People of the State of Oregon:
SECTION 1. ORCP 32 F is amended to read:
F Notice and exclusion.
F(1) When ordering that an action be maintained
as a class action under this rule, the court shall direct that notice be given to some or all members of
the class under subsection E(2) of this rule, shall
determine when and how this notice should be given
and shall determine whether, when, how, and under
what conditions putative members may elect to be
excluded from the class. The matters pertinent to
these determinations ordinarily include: (a) the nature of the controversy and the relief sought; (b) the
extent and nature of any member’s injury or liability; (c) the interest of the party opposing the class
in securing a final resolution of the matters in controversy; (d) the inefficiency or impracticality of
separately maintained actions to resolve the controversy; (e) the cost of notifying the members of the
class; and (f) the possible prejudice to members to
whom notice is not directed. When appropriate, exclusion may be conditioned on a prohibition against
institution or maintenance of a separate action on
some or all of the matters in controversy in the
class action or a prohibition against use in a separately maintained action of any judgment rendered
in favor of the class from which exclusion is sought.
[F(2)(i) Prior to the entry of a judgment against
a defendant the court shall request members of the
class who may be entitled to individual monetary recovery to submit a statement in a form prescribed by
the court requesting affirmative relief which may also,
where appropriate, require information regarding the
nature of the loss, injury, claim, transactional relationship, or damage.]
[F(2)(ii) The form of the statement shall be designed to meet the ends of justice. In determining the
language and form of the documents to be sent class
members under subsection F(2)(i) or (iii), the court
shall consider at least: (a) the nature of the acts of the
defendant; (b) the amount of knowledge a class member would have about the extent of such member’s
damages; (c) the nature of the class including the
probable degree of sophistication of its members and
any special needs created by class members’ disabilities; (d) whether it is appropriate for the statement to
be prepared in alternative formats, such as large type,
Braille, or in languages in addition to English; and
(e) the availability of relevant information from
sources other than the individual class members.]
[F(2)(iii) When the names and addresses of the
class members can reasonably be determined from the
defendant’s business records and individual monetary
recoveries are capable of calculation without the need

SECTION 2. ORCP 32 L is amended to read:
L Form of judgment. The judgment in an action
ordered maintained as a class action, whether or not
favorable to the class, must generally describe the
members of the class and must specifically
identify any persons who requested exclusion
from the class and are not bound by the judg1
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ment. [shall specify or describe those found to be
members of the class or who, as a condition of exclusion, have agreed to be bound by the judgment. If a
judgment that includes a money award is entered in
favor of a class, the judgment must, when possible,
identify by name each member of the class and the
amount to be recovered thereby.]

SECTION 4. All amounts paid or delivered
to the Oregon State Bar under section 3 of this
2015 Act are continuously appropriated to the
Oregon State Bar, and may be used only for the
funding of legal services provided through the
Legal Services Program established under ORS
9.572.

SECTION 3. ORCP 32 is amended by adding
a new section O to read:
O Payment of damages. As part of the
settlement or judgment in a class action, the
court may approve a process for the payment
of damages. The process may include the use of
claim forms. If any amount awarded as damages
is not claimed within the time specified by the
court, or if the court finds that payment of all
or part of the damages to class members is not
practicable, the court shall order that:
(1) At least 50 percent of the amount not
paid to class members be paid or delivered to
the Oregon State Bar for the funding of legal
services provided through the Legal Services
Program established under ORS 9.572; and
(2) The remainder of the amount not paid to
class members be paid to any entity for purposes that the court determines are directly related to the class action or directly beneficial to
the interests of class members.

SECTION 5. (1) Section 3 of this 2015 Act and
the amendments to ORCP 32 F and 32 L by
sections 1 and 2 of this 2015 Act apply only to
class actions in which a final judgment has not
been entered before the effective date of this
2015 Act.
(2) As used in this section, “final judgment”
means a judgment for which the time to appeal
has expired without any party filing an appeal
or that is not subject to further appeal or review.
SECTION 6. This 2015 Act being necessary
for the immediate preservation of the public
peace, health and safety, an emergency is declared to exist, and this 2015 Act takes effect on
its passage.
Approved by the Governor March 4, 2015
Filed in the office of Secretary of State March 16, 2015
Effective date March 4, 2015
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[C] B. Facsimile communication includes: a telephonic facsimile communication device; a facsimile
server or other computerized system capable of receiving and storing incoming facsimile communications electronically and then routing them to
users on paper or via e-mail; or an internet facsimile
service that allows users to send and receive facsimiles from their personal computers using an existing e-mail account.
NOTE: Conforming amendment for repeal of
ORCP 10 B.

HB 2911

Relating to courts; creating new provisions; amending ORS 1.110, 1.120, 1.655, 3.075, 8.225, 18.180,
18.182, 34.200, 34.710, 137.060 and 180.080, section
45, chapter 576, Oregon Laws 2003, and ORCP 9
F, 10 A and 10 C; repealing ORS 1.055, 3.232,
3.235, 18.192, 30.655, 30.656, 30.658, 30.660, 30.661,
30.662, 30.664, 30.665, 51.440, 51.450, 51.460,
51.470, 51.480, 51.490, 51.500, 51.540, 51.550 and
202.300 and ORCP 10 B; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

SECTION 8. ORCP 10 A, as amended by the
Council on Court Procedures on December 6, 2014,
is amended to read:
A Computation. In computing any period of time
prescribed or allowed by these rules, by the local
rules of any court, or by order of court the day of
the act, event, or default from which the designated
period of time begins to run shall not be included.
The last day of the period so computed shall be included, unless it is a Saturday or a legal holiday,
including Sunday, in which event the period runs
until the end of the next day that is not a Saturday
or a legal holiday. If the period so computed relates
to serving a public officer or filing a document at a
public office, and if the last day falls on a day when
that particular office is closed before the end of or
for all of the normal work day, the last day shall be
excluded in computing the period of time within
which service is to be made or the document is to
be filed, in which event the period runs until the
close of office hours on the next day the office is
open for business. When the period of time prescribed or allowed (without regard to section [C] B
of this rule) is less than 7 days, intermediate Saturdays and legal holidays, including Sundays, shall be
excluded in the computation. As used in this rule,
“legal holiday” means legal holiday as defined in
ORS 187.010 and 187.020. This section does not apply
to any time limitation governed by ORS 174.120.
NOTE: Conforming amendment for repeal of
ORCP 10 B.

SECTION 1. This 2015 Act is prepared pursuant to section 1, chapter 101, Oregon Laws
2014.
SECTION 2. ORS 1.055 is repealed.
NOTE: Repeals obsolete references to terms of
court.
SECTION 3. ORS 3.232 and 3.235 are repealed.
NOTE: Repeals obsolete references to terms of
court.
SECTION 4. ORCP 10 B is repealed.
NOTE: Repeals obsolete references to terms of
court.
SECTION 5. ORS 202.300 is repealed.
NOTE: Repeals obsolete references to terms of
court.
SECTION 6. ORCP 10 C, as amended by the
Council on Court Procedures on December 6, 2014,
is amended to read:
[C] (B) Additional time after service by mail, email, facsimile communication, or electronic service.
Except for service of summons, whenever a party
has the right to or is required to do some act within
a prescribed period after the service of a notice or
other document upon that party and the notice or
document is served by mail, e-mail, facsimile communication, or electronic service, 3 days shall be
added to the prescribed period.
NOTE: Reletters section due to repeal of ORCP
10 B.

SECTION 9. ORS 1.110 is amended to read:
1.110. If no judge attend on the day appointed for
holding a court, before 4 p.m., the court shall stand
adjourned until the next day at 9 a.m. [In case a
judge is unable to attend at the time provided by law
for a regular term of court, or at the time specified for
a special term, the judge may by an order made and
signed anywhere in the district of the judge postpone
such regular or special term until some future time.]
NOTE: Deletes obsolete references to terms of
court.

SECTION 7. ORCP 9 F, as amended by the
Council on Court Procedures on December 6, 2014,
is amended to read:
F Service by facsimile communication. Whenever
under these rules service is required or permitted to
be made upon a party, and that party is represented
by an attorney, the service may be made upon the
attorney by means of facsimile communication if the
attorney has such technology available and said
technology is operating at the time service is made.
Service in this manner shall be subject to Rule 10

SECTION 10. ORS 1.120 is amended to read:
1.120. No action, suit or proceeding pending in
a court of justice is affected by a vacancy in the office of any or all of the judges[, or by the failure of
a term thereof].
NOTE: Deletes obsolete references to terms of
court.
1
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SECTION 11. ORS 1.655 is amended to read:
1.655. (1) It is the duty of a judge pro tempore
appointed as provided in ORS 1.635 to hear, decide
and dispose of all cases and matters submitted to the
judge pro tempore as promptly as the nature of the
questions involved will permit. The powers, jurisdiction and judicial authority of the judge pro tempore
in respect to any case or matter tried or heard by
the judge pro tempore while serving under the appointment shall continue beyond the expiration of
the appointment so far as may be necessary to:
(a) Decide and dispose of any case or matter on
trial or held under advisement.
(b) Hear and decide any motion for a new trial
or for a judgment notwithstanding a verdict, or objections to any cost bill, that may be filed in the
case.
(c) Settle a transcript for appeal and grant extensions of time therefor.
(2) The Supreme Court at any time by order may:
(a) Extend the term of appointment of a judge
pro tempore appointed as provided in ORS 1.635.
(b) Terminate the term of appointment of a judge
pro tempore appointed as provided in ORS 1.635 as
of a date specified in the order; but termination does
not affect the validity of any judgment, order or
other action of the judge pro tempore prior to the
effective date of the termination.
(3) A judge pro tempore of a circuit court appointed as provided in ORS 1.635 is not eligible to
appear as attorney in that court in any case tried
by a jury [at the same term of court during which]
during the time the judge pro tempore served as
judge pro tempore.
NOTE: Deletes obsolete references to terms of
court.

(a) Keep the seal of the court, and affix it in all
cases required by law.
(b) Record the proceedings of the court.
(c) Maintain the records, files, books and other
documents pertaining to the court.
(d) File all documents delivered to the trial court
administrator in any action or proceeding in the
court.
(e) Attend [the terms of] the court, administer
oaths and receive the verdict of a jury in any action
or proceeding therein, in the presence and under the
direction of the court.
(f) Under the direction of the court enter its orders and judgments.
(g) Authenticate, by certificate or transcript, as
may be required, the records, files or proceedings of
the court, or any document pertaining thereto, and
filed with the officer.
(h) In the performance of duties pertaining to the
court, conform to the direction of the court.
(3) A trial court administrator may take and
certify the proof and acknowledgment of a conveyance of real property or any other written instrument authorized or required to be proved or
acknowledged.
(4) A trial court administrator may delegate
powers of the office of trial court administrator to
employees of the trial court administrator.
(5) A trial court administrator shall designate a
person to act as transcript coordinator for the court.
NOTE: Deletes obsolete references to terms of
court.
SECTION 14. ORS 34.200 is amended to read:
34.200. [(1) In the circuit court or Oregon Tax
Court the writ may be made returnable either in term
time or vacation, and if the latter, may be tried and
determined before the judge in like manner and with
like effect as in term time.]
[(2)] In the Supreme Court the writ may be allowed by the court or any judge thereof, but shall
only be tried and determined by the court. All issues
therein shall be tried by the court.
NOTE: Deletes obsolete references to terms of
court.

SECTION 12. ORS 3.075 is amended to read:
3.075. If two or more persons are sitting as
judges of the circuit court in a judicial district:
(1) Any two or more of them may act in joint
session for the trial or determination of any cause,
matter or proceeding before the court in the judicial
district, including jury cases. If the judges acting in
joint session are equally divided in opinion, the
opinion of the presiding judge prevails; otherwise the
decision of the majority prevails.
(2) Each of them may proceed separately with
and try, simultaneously in the judicial district [and
during the same term], all causes, matters and proceedings brought before the court.
(3) Process may be tested in the name of any of
them.
NOTE: Deletes obsolete references to terms of
court.

SECTION 15. ORS 34.710 is amended to read:
34.710. Any party to a proceeding by habeas corpus, including the state when the district attorney
appears therein, may appeal from the judgment of
the court refusing to allow such writ or any judgment therein, [either in term time or vacation,] in like
manner and with like effect as in an action. No
question once finally determined upon a proceeding
by habeas corpus shall be reexamined upon another
proceeding of the same kind.
NOTE: Deletes obsolete references to terms of
court.

SECTION 13. ORS 8.225 is amended to read:
8.225. (1) The trial court administrator for a judicial district has the duties, powers and functions
prescribed by law or by rules of the circuit courts in
the district.
(2) A trial court administrator shall, for each
court served by the officer:

SECTION 16. ORS 137.060 is amended to read:
137.060. The bench warrant shall be substantially
in the following form:
_________________________________________________
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(2) The repeal of ORS 18.192 by this section
does not operate to revive the judgment lien of
any judgment that expired before the effective
date of this 2015 Act.
NOTE: Repeals outdated law on enforcement of
child support judgments. All child support judgments
are now enforceable for 35 years. See ORS 18.180 (5).
Specifies that the repeal does not revive any judgment that expired before the effective date of this
2015 Act.

CIRCUIT COURT
FOR THE COUNTY OF
, STATE OF OREGON
IN THE NAME OF
THE STATE OF OREGON
To any peace officer in the State of Oregon, greeting:
A B having been on the
day of
, 2
, convicted in this court of the
crime of (designating it generally), you are commanded to arrest the above-named defendant forthwith and bring the defendant before such court for
judgment or, if the court has adjourned [for the
term], deliver the defendant into the custody of the
jailor of this county. By order of the court.
Witness my hand and seal of said circuit court,
affixed at
, in said county, this
day of
,2
.
[L. S.]
C D, Clerk of the Court
_________________________________________________

SECTION 21. Section 45, chapter 576, Oregon
Laws 2003, is amended to read:
Sec. 45. (1) Except as provided by this section
or by [sections 1 to 44 of this 2003 Act, sections 1 to
44 of this 2003 Act apply] ORS chapter 18, ORS
chapter 18 applies only to judgments entered on or
after [the effective date of this 2003 Act] January 1,
2004. Nothing in [this 2003 Act] chapter 576, Oregon Laws 2003, affects the validity, lien effect or
enforceability of any judgment or decree entered before [the effective date of this 2003 Act] January 1,
2004. Nothing in [this 2003 Act] chapter 576, Oregon Laws 2003, affects the validity, lien effect or
enforceability of any order or warrant docketed or
recorded before [the effective date of this 2003 Act]
January 1, 2004. Except as provided by this section
or [sections 1 to 44 of this 2003 Act] ORS chapter
18, any judgment or decree entered before [the effective date of this 2003 Act] January 1, 2004, and any
order or warrant docketed or recorded before [the
effective date of this 2003 Act] January 1, 2004, shall
continue to be governed by the law in effect on the
day immediately preceding [the effective date of this
2003 Act] January 1, 2004.
(2) [Section 12 of this 2003 Act] ORS 18.107 applies to any corrected judgment entered on or after
[the effective date of this 2003 Act] January 1, 2004,
without regard to whether the original judgment is
entered before, on or after [the effective date of this
2003 Act] January 1, 2004.
(3) A judgment creditor may create a judgment
lien for a judgment in a county other than the
county in which a judgment is entered in the manner provided by [section 15 of this 2003 Act] ORS
18.152 without regard to whether the judgment is
entered before, on or after [the effective date of this
2003 Act] January 1, 2004.
(4) [Section 17 of this 2003 Act] ORS 18.158 applies to all judgments, whether entered before, on or
after [the effective date of this 2003 Act] January 1,
2004.
(5) Except as provided in [sections 21 and 22 of
this 2003 Act, sections 18 and 19 of this 2003 Act]
ORS 18.190, ORS 18.180 and 18.182 apply to all
judgments, whether entered before, on or after [the
effective date of this 2003 Act] January 1, 2004.
Notwithstanding [section 19 of this 2003 Act] ORS
18.182, any order of renewal entered before [the effective date of this 2003 Act] January 1, 2004, may
be recorded in the manner provided by [section 19 (6)
of this 2003 Act] ORS 18.182 (6) with the effect pro-

NOTE: Deletes obsolete references to terms of
court.
SECTION 17. ORS 180.080 is amended to read:
180.080. When directed by the Governor, the Attorney General shall attend in person, or by one of
the assistants of the Attorney General, [any term
of] in any court, or appear before the grand jury in
any county, for the purpose of managing and conducting in such court, or before such jury, the
criminal action or proceeding specified in the requirement. The Attorney General, or the assistant
of the Attorney General so attending, shall exercise
all the powers and perform all the duties in respect
of the action or proceeding which the district attorney would otherwise be authorized to exercise or
perform. The district attorney shall only exercise
such powers and perform such duties in the action
or proceeding as are required of the district attorney
by the Attorney General, or the assistant of the Attorney General so attending.
NOTE: Deletes obsolete references to terms of
court.
SECTION 18. ORS 30.655, 30.656, 30.658,
30.660, 30.661, 30.662, 30.664 and 30.665 are repealed.
NOTE: Repeals outdated laws regulating actions
for damages caused by computer date failure in the
year 2000 (commonly known as Y2K).
SECTION 19. ORS 51.440, 51.450, 51.460,
51.470, 51.480, 51.490, 51.500, 51.540 and 51.550 are
repealed.
NOTE: Repeals laws on appointment of
constables for justice of the peace districts. There
are no longer any constables in Oregon.
SECTION 20. (1) ORS 18.192 is repealed.
3
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18.180. (1) Judgment remedies for a judgment
expire upon full satisfaction of the money award
portion of the judgment.
(2) If a judgment lien arises out of a support
award under ORS 18.150 (3) or 18.152 (3), a support
arrearage lien attaching to real property under the
judgment lien expires upon satisfaction of the unpaid
installment that gave rise to the support arrearage
lien.
(3) Except as provided in ORS 18.180 to 18.192,
judgment remedies for a judgment in a civil action
expire 10 years after the entry of the judgment.
(4) Except as provided in this subsection, judgment remedies for a judgment in a criminal action
expire 20 years after the entry of the judgment.
Judgment remedies for a judgment in a criminal
action that includes a money award for restitution
expire 50 years after the entry of the judgment.
(5) [Except as provided in ORS 18.192,] Judgment
remedies for the child support award portion of a
judgment, and any lump sum support award for child
support, expire 35 years after the entry of the judgment that first establishes the support obligation.
(6)(a) Except as provided by paragraph (b) of this
subsection and ORS 18.190, judgment remedies for
any unpaid installment under the spousal support
award portion of a judgment, including any installment arrearage lien arising under the judgment, expire 25 years after the entry of the judgment that
first establishes the support obligation, or 10 years
after an installment comes due under the judgment
and is not paid, whichever is later.
(b) The judgment lien for the spousal support
award portion of a judgment that is entered on or
after January 1, 2004, including any installment
arrearage lien arising under the judgment, expires
25 years after the entry of the judgment that first
establishes the support obligation unless a certificate of extension is filed under ORS 18.185.
(7)(a) If a money award in a judgment under ORS
107.105 (1)(f) provides for a future payment of money,
judgment remedies for the portion of the judgment
providing for future payment expire 10 years after
the date on which the future payment becomes due.
At any time before the judgment remedies for a
money award described in this subsection expire,
judgment remedies for the portion of the judgment
providing for a future payment may be extended as
provided in ORS 18.182.
(b) This subsection does not apply to support
awards.
(8) This section does not apply to justice courts,
municipal courts or county courts performing judicial functions.
NOTE: Conforming amendment for repeal of
ORS 18.192.

vided by [section 15 (4) of this 2003 Act] ORS 18.152
(4).
(6) [Section 23 of this 2003 Act] ORS 18.200 applies to the release of any judgment lien after [the
effective date of this 2003 Act] January 1, 2004,
without regard to whether the judgment was entered
before, on or after [the effective date of this 2003
Act] January 1, 2004.
(7) [Section 24 of this 2003 Act] ORS 18.205 applies to the assignment of any judgment after [the
effective date of this 2003 Act] January 1, 2004,
without regard to whether the judgment was entered
before, on or after [the effective date of this 2003
Act] January 1, 2004.
(8) [Section 25 of this 2003 Act] ORS 18.225 applies to any satisfaction of judgment filed with a
court on or after [the effective date of this 2003 Act]
January 1, 2004, without regard to whether the
judgment was entered before, on or after [the effective date of this 2003 Act] January 1, 2004.
(9) [Sections 26 and 27 of this 2003 Act] ORS
18.228 and 18.232 apply to all judgments, whether
entered before, on or after [the effective date of this
2003 Act] January 1, 2004.
(10) [Section 28 of this 2003 Act] ORS 18.235 applies to any motion for an order declaring that a
money award has been satisfied, or to determine the
amount necessary to satisfy a money award, filed
with a court on or after [the effective date of this
2003 Act] January 1, 2004, without regard to
whether the judgment was entered before, on or after [the effective date of this 2003 Act] January 1,
2004.
(11) [Sections 29 and 30 of this 2003 Act] ORS
18.252 and 18.255 apply to execution on any judgment, without regard to whether the judgment was
entered before, on or after [the effective date of this
2003 Act] January 1, 2004.
(12) [Sections 31 and 32 of this 2003 Act] ORS
18.265 and 18.268 apply to any motion for a debtor
examination made on or after [the effective date of
this 2003 Act] January 1, 2004, without regard to
whether the judgment was entered before, on or after [the effective date of this 2003 Act] January 1,
2004.
(13) [Section 33 of this 2003 Act] ORS 18.270 applies to any written interrogatories served on or after [the effective date of this 2003 Act] January 1,
2004, without regard to whether the judgment was
entered before, on or after [the effective date of this
2003 Act] January 1, 2004.
(14) [Sections 34 to 44 of this 2003 Act] ORS
18.465 to 18.476 and 18.492 to 18.518 (both 2003
Edition) apply to any writ of execution issued on or
after [the effective date of this 2003 Act] January 1,
2004, without regard to whether the judgment was
entered before, on or after [the effective date of this
2003 Act] January 1, 2004.
NOTE: Conforming amendment for repeal of
ORS 18.192.

SECTION 23. ORS 18.182 is amended to read:
18.182. (1) Judgment remedies for a judgment
may be extended by filing a certificate of extension
in the court that entered the judgment. The court
administrator shall enter the certificate in the register of the court and in the judgment lien record.

SECTION 22. ORS 18.180 is amended to read:
4
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Except as provided in ORS 18.180 to 18.192, a judgment creditor may file a certificate of extension only
if:
(a) Judgment remedies for the judgment have not
expired under ORS 18.180; and
(b) A full satisfaction document for the money
award portion of the judgment has not been filed.
(2) Notwithstanding subsection (1) of this section, if the judgment debtor has been discharged
from debt under federal bankruptcy laws, a certificate of extension may not be filed except as provided in this subsection. Judgments are presumed to
have not been discharged in bankruptcy until the
judgment debtor establishes that the judgment has
been discharged. If the judgment debtor is discharged from a debt, a certificate of extension may
be filed if:
(a) The debtor owned real property and the
judgment lien attached to that property before the
filing of the bankruptcy petition;
(b) The judgment lien was not avoided by action
of the bankruptcy court;
(c) The judgment lien has not been discharged
under ORS 18.238; and
(d) The certificate of extension includes a legal
description of the real property and a statement that
the extension affects only the lien on the real property described in the certificate.
(3) A certificate of extension must be signed by
the judgment creditor, or by an attorney who represents the judgment creditor.
(4) Subject to ORS 18.190 [and 18.192], if a certificate of extension is filed after the date on which
the judgment remedies for the judgment expire under ORS 18.180, the certificate has no effect.

Chap. 212

(5) The judgment remedies for a judgment that
are extended under the provisions of this section
expire 10 years after the certificate of extension is
filed. Judgment remedies for a judgment may be extended only once under the provisions of this section.
(6) A certified copy of a certificate of extension,
or a lien record abstract for the certificate, may be
recorded in any county in which the judgment was
recorded under ORS 18.152, with the effect provided
by ORS 18.152 (4).
(7) Except as provided in ORS 18.185[,] and
18.190 [and 18.192], the judgment remedies for the
support award portion of a judgment, and any lump
sum money award for unpaid child support installments, may not be extended under this section.
(8) The judgment remedies for a judgment in a
criminal action may not be extended under this section.
(9) This section does not apply to justice courts,
municipal courts or county courts performing judicial functions.
NOTE: Conforming amendment for repeal of
ORS 18.192.
SECTION 24. This 2015 Act being necessary
for the immediate preservation of the public
peace, health and safety, an emergency is declared to exist, and this 2015 Act takes effect on
its passage.
Approved by the Governor June 2, 2015
Filed in the office of Secretary of State June 3, 2015
Effective date June 2, 2015
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Q1 Do you agree that the Oregon Rules of
Civil Procedure promote the just, speedy
and inexpensive determination of civil court
actions?
Answered: 314

Skipped: 0

Answer Choices

Responses

Agree Strongly

7.96%

25

Agree

37.26%

117

Agree Somewhat

42.36%

133

Disagree

7.32%

23

Disagree Strongly

0.96%

3

Don't Know

4.14%

13

Total

314
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Q2 Please rate your familiarity with the
composition and work of the CCP.
Answered: 314

Skipped: 0

Answer Choices

Responses

Very Familiar

14.65%

46

Somewhat Familiar

35.35%

111

Vaguely Familiar

29.62%

93

Unfamiliar

20.38%

64

Total

314
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Q3 Have you visited the CCP website?
Answered: 248

Skipped: 66

Answer Choices

Responses

Yes

26.61%

66

No

73.39%

182

Total

248
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Q4 If you have visited the CCP website,
please rate its usefulness:
Answered: 248

Skipped: 66

Answer Choices

Responses

Excellent

4.03%

10

Good

16.53%

41

Fair

4.84%

12

Poor

0.40%

1

Extremely Poor

0.00%

0

Don't Know

74.19%

184

Total

248
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Q5 Have you ever made a proposal to the
CCP?
Answered: 248

Skipped: 66

Answer Choices

Responses

Yes

14.11%

35

No

85.89%

213

Total

248
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Q6 If you are very or somewhat familiar
with the work of the CCP, how would you
ratethe quality of its work?
Answered: 238

Skipped: 76

Answer Choices

Responses

Excellent

11.76%

28

Good

34.45%

82

Fair

5.04%

12

Poor

1.26%

3

Extremely Poor

0.00%

0

Don't Know

47.48%

113

Total

238
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Q7 If you are very or somewhat familiar
with the work of the CCP, how would you
ratethe CCP's responsiveness to the needs
of litigants, lawyers, and judges?
Answered: 238

Skipped: 76

Answer Choices

Responses

Excellent

7.98%

19

Good

26.89%

64

Fair

10.50%

25

Poor

0.84%

2

Extremely Poor

0.00%

0

Don't Know

53.78%

128

Total

238
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Q8 The legislature once had exclusive
authority to enact and amend Oregon's
civilprocedure rules. That authority is now
shared between the legislature and the
CCP. Who do you think should have this
authority?
Answered: 237

Skipped: 77

Answer Choices

Responses

Continue shared authority

48.10%

114

Favor CCP

33.76%

80

Favor Legislature

4.64%

11

Don't know

9.70%

23

Other (please specify)

3.80%

9

Total

237

#

Other (please specify)

Date

1

add court or chief justice (unless already on ccp)

6/22/2015 10:51 AM

2

State Supreeme court

6/19/2015 3:28 PM

3

CCP and the courts

6/19/2015 3:15 PM

4

Attorneys and judges. Exclusively.

6/19/2015 11:12 AM

5

The Supreme Court, advised by CCP

6/19/2015 11:01 AM

6

Don't know but have low confidence in ability of legislature to get it right

6/19/2015 10:47 AM

7

ccp and supreme court as in UTCR

6/19/2015 10:45 AM

8

Just have one or the other

6/19/2015 10:43 AM

9

Shared with strong emphasis on input from the bar

6/19/2015 10:38 AM
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Q9 The following best describes my
practice area:
Answered: 299

Skipped: 15

Answer Choices

Responses

Defense lawyer

15.38%

46

Plaintiffs' lawyer

21.07%

63

Administrative law lawyer

1.00%

3

Appellate lawyer

1.00%

3

Transactional lawyer

3.34%

10

Probate lawyer

7.36%

22

Family law lawyer

14.72%

44

Government lawyer

5.69%

17

Mediator/Arbitrator

1.00%

3

Trial judge

12.04%

36

Appellate judge

1.34%

4

Other (please specify):

16.05%

48

Total

299

#

Other (please specify):

Date

1

commercial civil litigation

6/30/2015 11:01 AM

2

Trial lawyer (Commercial and Construction Law) so your Plaintiff's lawyer or Defense lawyer buttons do not work

6/25/2015 2:58 PM

3

General Practice

6/25/2015 9:28 AM

4

commercial litigation plaintiff and defense

6/25/2015 7:32 AM

5

General litigation

6/23/2015 11:26 AM

6

New admittee (out of state attorney)

6/23/2015 11:02 AM

7

commercial litigator. About even split between plaintiff and defense work

6/22/2015 10:51 AM

8

general

6/22/2015 10:30 AM

9

equal mix of plaintiff's and defendant's litigation work

6/22/2015 9:29 AM

10

in house lawyer

6/22/2015 8:54 AM

11

small town generalist

6/21/2015 6:33 PM

12

mixed plaintiff/defense litigator

6/20/2015 8:53 AM

13

Commercial litigation lawyer

6/19/2015 10:58 PM

14

general civil trial practice

6/19/2015 10:29 PM

15

Trial Lawyer (representing both plaintiffs and defendants)

6/19/2015 5:50 PM
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16

I have been on both sides of the practice, plaintiff and now defense. I am finding more and more plaintiff lawyers
blowing off the production of documents and objecting to providing them for baseless reasons so that you cannot
get the full true picture of their clients.

6/19/2015 3:43 PM

17

construction and business litigator (both plaintiff's and defendant's)

6/19/2015 3:29 PM

18

General Litigation

6/19/2015 3:18 PM

19

Commercial Litigator

6/19/2015 3:15 PM

20

Pro tem judge

6/19/2015 2:49 PM

21

General Litigator

6/19/2015 1:47 PM

22

Trial lawyer (no emphasis on plaintiff or defense)

6/19/2015 1:47 PM

23

Mixed practice - litigator and transactional attorney

6/19/2015 1:31 PM

24

both plaintiff and defendant's litigation

6/19/2015 1:28 PM

25

General Practice

6/19/2015 1:15 PM

26

OSB

6/19/2015 12:15 PM

27

Social Security Disability attorney

6/19/2015 11:56 AM

28

I do litigation work at legal aid following 35 years of private practice

6/19/2015 11:41 AM

29

business civil litigation trial attorney, roughly equally on defense and plaintiff side

6/19/2015 11:37 AM

30

General Litigation

6/19/2015 11:32 AM

31

criminal defense but I do some post-conviction work

6/19/2015 11:31 AM

32

judicial clerk

6/19/2015 11:21 AM

33

Debtor.Creditor Litigator

6/19/2015 11:16 AM

34

Trial lawyer / litigator.

6/19/2015 11:13 AM

35

Labor lawyer; formerly family lawyer

6/19/2015 11:11 AM

36

General Civil Practice

6/19/2015 11:02 AM

37

transitioning lawyer

6/19/2015 11:02 AM

38

Adoption Attorney

6/19/2015 10:59 AM

39

Real estate and business litigation so could be plaintiff or defendant

6/19/2015 10:57 AM

40

Commercial litigator

6/19/2015 10:49 AM

41

water/environmental/administrativelaw/species lawyer

6/19/2015 10:48 AM

42

50% transactional, 50% litigation (plaintiffs or defense)

6/19/2015 10:47 AM

43

General Practice Attorney

6/19/2015 10:44 AM

44

Mostly patent & similar federal issues, some state litigation

6/19/2015 10:43 AM

45

Business litigation, all sides

6/19/2015 10:43 AM

46

General civil lawyer

6/19/2015 10:41 AM

47

commercial

6/19/2015 10:39 AM

48

Legal Education

6/8/2015 3:39 PM
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Q10 The following best describes my office:
Answered: 298

Skipped: 16

Answer Choices

Responses

Large firm

6.71%

20

Mid-size firm

16.11%

48

Small firm

28.52%

85

Solo practice

25.50%

76

Corporation

0.34%

1

Non-profit

2.01%

6

Judicial Department

14.09%

42

Other (please specify)

6.71%

20

Total

298

#

Other (please specify)

Date

1

Government office

6/23/2015 9:03 AM

2

Government

6/22/2015 4:20 PM

3

city attorney office 70K population 3 lawyers 1 asst

6/22/2015 10:52 AM

4

city attorney's office

6/22/2015 10:40 AM

5

In-house government attorneys

6/22/2015 10:25 AM

6

quasi-governmental association

6/22/2015 8:54 AM

7

Law school

6/22/2015 6:06 AM

8

inactive

6/20/2015 10:02 AM

9

government

6/19/2015 4:10 PM

10

Government

6/19/2015 3:56 PM

11

was in plaintiff firm of medium size for several years, now in corporate in house defense counsel

6/19/2015 3:43 PM

12

Formerly solo

6/19/2015 1:27 PM

13

State Agency

6/19/2015 1:09 PM

14

OSB

6/19/2015 12:15 PM

15

Of Counsel to small firm

6/19/2015 11:56 AM

16

Legal aid state support unit, previously large firm

6/19/2015 11:41 AM

17

Dept of Justice

6/19/2015 11:29 AM

18

Union (in-house but different from corporate)

6/19/2015 11:11 AM

19

Government

6/19/2015 10:49 AM

20

State Agency

6/19/2015 10:39 AM

11 / 20

Council on Court Procedures
September 12, 2015, Meeting
Appendix G-11

Council On Court Procedures Survey 2015

Q11 If you have a specific proposal for an
amendment of an ORCP to improve its
functionality, please let us know here. If
possible, please identify the specific rule(s)
to which the change(s) pertain.
Answered: 39

Skipped: 275

#

Responses

Date

1

I recently discovered that neither ORCP 22 B(1), nor any other provision I was able to find, expressly prescribes
the appropriate procedural mechanism for a defendant to assert a claim against a party added solely as a third
party defendant. Rule 22 B(1) only seems to allow a defendant to assert a cross-claim against other "defendants,"
while in contrast FRCP 13(g) allows a defendant to assert a cross-claim against any other "parties." Because
Rule 22 was based on prior Oregon statutes, it apparently did not pick up the broader language of FRCP13. It
seems like a modest amendment could bring Oregon's rule in line with the federal rule, and would help clarify
Oregon law.

7/2/2015 4:02 PM

2

ORCP 68C (5). There needs to be revision regarding entry of a limited judgment for attorney fees. If fees are
awarded in the middle of a case, but not tied to determination of a claim, the court cannot enter a limited judgment
and we are stuck waiting until the end of the entire case. for example, we got a large award of attorney fees by
order, but could not reduce to an appealable judgment until almost a year later!! that is not efficient and it was a
stumbling block in settling the case as the opposing attorney treated the interm order awarding fees as less
impactful than a judgment would have been.

6/30/2015 11:05 AM

3

None

6/29/2015 12:19 PM

4

ORCP 44 C should state more clearly that it means plaintiffs have to provide their medical records to defendants
upon filing of a lawsuit.

6/23/2015 5:34 PM

5

The CCP needs to consider rules that address the burdens of e-discovery.

6/23/2015 1:54 PM

6

To reduce the frequency of Rule 21 motions to make more definite or strike, add a sentence to the rule to the
effect that allegations of a pleading do not limit or expand the authority of the trial court to decide whether
evidence adduced at trial is relevant and therefore admissible. And motions to make more definite should be
allowed only when the facts supporting specific elements of a claim are too indefinite or unclear to allow an
attorney to move against the complaint based upon failure to state a claim.

6/22/2015 5:04 PM

7

I think it is time for some limited interrogatories and expert discovery

6/22/2015 3:46 PM

8

ORCP 9 should be overhauled in light of the prevalence of email; 9G is too cumbersome to be useful

6/22/2015 12:07 PM

9

n/a

6/22/2015 10:52 AM

10

Clarification of ORCP 21A, 23 and 25 regarding Trial Judge discretion to grant dismissal with prejudice (refuse
leave to re-plead) after granting a Rule 21 motion to dismiss. When evaluating the issue, the Court of Appeals
ignores the discretion seemingly afforded by ORCP 21 A and ORCP 25 A, and relies instead upon the standard
established by ORCP 23 regarding amendment of pleadings.

6/22/2015 9:47 AM

11

more enforcement of sanctions, actually apply the standard and grant motion to dismiss. The rules easily allow
meritless claims to get to trial. Judges do not enforce the rules.

6/22/2015 8:55 AM

12

greater built-in time in ORCP 47 to respond and reply to motions for summary judgment; 60 days pre-trial is not
realistic for employment cases with their complexity; requirements to serve defaulted party with documents is
absurd; rule to clarify when an attorney is "attorney of record" when case goes on for some time such as family
law matter. Thanks.

6/20/2015 6:21 AM

13

require plaintiff's to timely produce requested documents of their client's health including films--make them or put
language in the orcp requiring they get the records rather than let them just say they do not have them. require
plaintiffs attend independent medical exams without having to force it by filing a motion if they come up with
some lame objection.

6/19/2015 3:52 PM
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14

1. Please simplify Rule 7 regarding service of summons, or perhaps allow even more flexibility in obtaining
service by "publication" (more broadly speaking) (and without obtaining a court order permitting service by
publication first). 2. Perhaphs make a new (?) rule (maybe better a UTCR, though) applying consequences for the
"winning" movant's attorney to submit an order to the court within a set amount of time.

6/19/2015 3:35 PM

15

The "add 3 days to time to respond" rule is weirdly split up so that it is hard to trace through the rules and fine that
it applies to mail as well as fax. It should be together so that it is clear.

6/19/2015 2:48 PM

16

ORCP 43 B(2)(a) now requires us to label and organize each document we produce according to which specific
request it is responsive to. For the producing party, this is extremely time consuming and more art than science,
as most documents in complex cases are responsive to multiple requests. All that work is seldom helpful for the
receiving party because of the duplication and can even be harmful because the documents are now being
shuffled (to comply with the rule) rather than being produced in their native order. I believe the requirement
should be scrapped altogether or, alternatively, that there should be an opt-out procedure to minimize costs. For
example, in complex cases, I usually stipulate to ignore that portion of the rule with opposing counsel.

6/19/2015 1:43 PM

17

I'm generally in favor of any amendments that add flexibilityt to the ORCPs and that remove firm and inflexible
conditions. Parties should be granted greater authority to agree to waive or modify various rules, provided that it
does not interfere with the functioning of the court. I'm also in favor of placing greater limits on discovery and
granting judges the authority to limit discovery in appropriate circumstances. The biggest problem with our
present system is that discovery has gotten out of control. I'd be happy to provide specific suggestionis for
changes.

6/19/2015 12:38 PM

18

none

6/19/2015 11:57 AM

19

Rule 20 A could be clarified to state that a plaintiff can plead generally compliance with conditions precedent
"without having to specify what each and every condition precedent is." Defendants will occassionly move to
make more definite and certain a pleading that "all conditions precedent were satisfied" on the ground that the
plaintiff has to specify what all of those conditions are (even though satisfaction of them can be pleaded
generally). One court agreed and required us to list all conditions precedent, even though that this is extensive.

6/19/2015 11:41 AM

20

ORCP 27B requires that an incapacitated person appear by a conservator or guardian, or if one does not exist,
then by a guardian ad litem appointed by the court. It does not, however, allow for the use of representation by a
person with a durable power of attorney to handle the prosecution or defense of the matter on behalf of the
incapacitated person instead. I am currently dealing with this specific situation in a civil matter in which I
represent the plaintiff. The incapacitated defendant's co-defendant (a close relative) who had a power of attorney,
chose not to notify the court of the other defendant's incapacity, and defended the case in both of their names,
but, after losing at trial, is now seeking to have the entire case thrown out because plaintiffs!! did not seek a
guardian ad litem for the incapacitated co-defendant, even though she employed an attorney who represented
both defendants. Incapacitated co-defendant also had a daughter with a durable power of attorney, who received
the summons and complaint on behalf of her mother, and could have (and probably did) participate in the
defense.

6/19/2015 11:23 AM

21

ORCP 27B requires the court to appoint a guardian ad litem if a plaintiff or defendant is incapacitated or
financially incapable. Subsections (1) & (2) requires that the appointment be upon the application of a friend or
relative or, if none is filed for a defendant, upon the application of any party other than the person. Clarify whether
the rule allows the court to appoint a guardian ad litem on its own motion. Also, perhaps clarify that a party may
appear by a power of attorney.

6/19/2015 11:20 AM

22

I think clarity is needed as to what procedure applies to trust and estate matters. While everyone who practices in
this area understands that the ORCP applies, except to the extent it doesn't, there is no rule or resource for
determining what rules do or do not apply. Clarity on this matter would be of large assistance to the estate and
trust bar, especially for newer practitioners who often learn the procedure by making mistake that the court has to
correct and that cost their clients money (or the PLF money in malpractice claims paid out).

6/19/2015 11:17 AM

23

ORCP 21 D states that "If the motion is granted and the order of the court is not obeyed within 10 days after
service of the order or within such other time as the court may fix, the court may strike the pleading to which the
motion was directed or make such order as it deems just." ORCP 15(B)(2) similarly provides that "If the court
grants a motion and an amended pleading is allowed or required, such pleading shall be filed within 10 days after
service of the order, unless the order otherwise directs." Although counsel serves a proposed form of order
before sending it to the court, that is just a proposed order. It is unclear whether the rules then require counsel to
serve a copy of the order that has been entered into the court for the 10 days to run. The court's system currently
does not send out a copy of the order or notice of the entry of the order.

6/19/2015 11:15 AM

24

The ORCPs need to get with the times. 40-50% of my clients and opposing parties don't even use desktop
computers anymore-- they use smartphones for literally everything. Service rules need to allow for electronic
service via email and perhaps even text message (yes, seriously).

6/19/2015 11:15 AM
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25

It would be good if changes can be effective every 1 year instead of every 2. Maybe this is being done now with
annual legislative sessions. Perhaps the CCP rules could take effect if the legislature fails to act.

6/19/2015 11:05 AM

26

no

6/19/2015 10:59 AM

27

Discovery by interrogatories as in federal procedure

6/19/2015 10:51 AM

28

Most of the changes I would recommend have to do with administrative practice and procedure.

6/19/2015 10:50 AM

29

Adopt the Federal rules

6/19/2015 10:47 AM

30

Eliminate ORCP 47E, which is ripe for abuse.

6/19/2015 10:45 AM

31

Some forms of pattern discovery would be useful. We spend too much time crafting and responding to differentlyworded requests asking for essentially the same thing. This would reduce the overhead of discovery. We also
need a better rule on e-discovery so we stop horsing each other around with non-searchable pdfs.

6/19/2015 10:45 AM

32

Permit service by email. Eliminate 3-day "extra" time period for service by email and fax.

6/19/2015 10:44 AM

33

When proposed orders are e-filed, we are not notified of being signed -- so we have to waste valuable time over
the course of time until the record shows it was signed. This is a massive flaw in the e-filing system that should
hever have occurred and which must be fixed.

6/19/2015 10:42 AM

34

ORCP 7 and 9 should be re-drafted for clarity. No substantive changes, just make them more easy to understand.

6/19/2015 10:42 AM

35

The rules recording of ORCP 44 examinations varies wildly across counties. Oregon should have a consistent
rule regarding whether plaintiffs should be allowed to record these examinations.

6/19/2015 10:41 AM

36

Allow an alternate juror to replace a deliberating juror if that juror is unable to continue due to illness or some
other sufficient reason.

6/15/2015 1:11 PM

37

I do not have any specific proposal at this time.

6/15/2015 11:18 AM

38

There should be a specific procedure to challenge the admissibility of affidavits or declarations in a motion for
summary judgment.Right now, people are filing motions to strike. This isn't appropriate under ORCP 21(E)
because a summary judgment motion (or response) isn't a pleading.As a trial judge this procedure is really
difficult because once we have scheduled dates for motion, response, reply and oral argument on a motion for
summary judgment we then have a later filed motion to strike which will have its own response and reply
dates.Evidence submitted to support or oppose a motion for summary judgment does need to be admissible, but
it would be nice to have the rules cover a procedure to address that admissibility so the court could schedule
accordingly. Also, the summary judgment deadline 60 days before trial is too late. I always alter this by a trial
setting order. It is virtually impossible to get a motion for summary judgment briefed and on the calendar for
hearing when it is filed 60 days before trial – especially if you are then also dealing with motions to strike from
both sides regarding the supporting declarations.

6/15/2015 10:55 AM

39

N/A

6/8/2015 3:41 PM
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Council On Court Procedures Survey 2015

Q12 Other than proposals for changes in
rules or procedures, please add any
comments you feel are appropriate about
the CCP or its work:
Answered: 24

Skipped: 290

#

Responses

Date

1

I think some of the proposals that come before the CCP should be more readily rejected outright rather than
worked up.

6/29/2015 10:03 AM

2

The composition should be equally shared among different types of practice, not dominated by one side.

6/23/2015 5:34 PM

3

Lawyers file rule 21 motions to strike superflous facts in a pleading out of the belief it may be an advantage to
them at trial when objecting on the basis of relevance. Lawyers seem to think that the reference to irrelevant facts
in a pleading makes it less likely that irrelevant evidence may be excluded at trial. If it's irrelevant, it will be
excluded, whether it's mentioned in a pleading or not. Nor should it matter that facts be alleged with particularity
when the particular fact is not one of the elements of a claim.

6/22/2015 5:04 PM

4

Please continue to modernize rules to reflect advancements in technology. For example, page limits should be
recast as word limits. Formatting and briefing requirements should assume primarily electronic use. Etc.

6/22/2015 10:52 AM

5

n/a

6/22/2015 10:52 AM

6

I feel, often, that rule-making bodies take on a life of their own. They look at their body of work on the basis of how
many rules are passed/amended. Unfortunately, every rule change costs the bar a tremendous amount of money
in additional training and other problems. This may be a hidden cost because it is spread across a large number
of firms, but it shouldn't be ignored. I'd like to feel more confident that the CCP is considering whether change is
really necessary before making changes, Making no changes at all is likely to be the cheapest option for the bar
in most cases.

6/22/2015 9:26 AM

7

A completely closed group that is not representative of most lawyers.

6/22/2015 8:55 AM

8

It would be nice to only have one place to look. Which we could do if the ORCP and the UTCRs were combined.
That would be more efficient.

6/21/2015 6:34 PM

9

i used to think the plaintiff side had a problem getting records, but for injury work the plaintiff side far outdoes itself
with hiding the ball and using HIPAA to try to prevent the full records be provided. Some of it is to generate fees
by the plaintiffs in smaller cases and some just obstruction to be obstructionist. Not a good picture.

6/19/2015 3:52 PM

10

Thank you for your service to society.

6/19/2015 3:35 PM

11

Litigation is expensive. The Council has refrained, correctly in my judgment, from taking action that would only
increase the paperwork and expense such instituting interrogatories or expert discovery. I hope the Council will
continue to resist these unnecessary and expensive discovery devices.

6/19/2015 12:58 PM

12

my work is not done in the state courts so any proposals from me would be meaningless

6/19/2015 11:57 AM

13

I would like to see references to UTCR in the ORCP, even if it is in an appendix. For new lawyers in particular,
the interaction between the two can be confusing.

6/19/2015 11:34 AM

14

As a past member of the CCP I strongly support it's work.

6/19/2015 11:22 AM

15

The delay in getting out rule changes for electronic filing highlights the need to be able to amend the ORCP and
UTCR more quickly than the current procedure allows. I understand the Council Members work hard on these
matters, but the procedure takes so long to make the changes that practitioners can be left in limbo for years,
which is unacceptable.

6/19/2015 11:17 AM

16

I don't even know who the CCP are or what they do, and I've been a trial lawyer for 15+ years. Perhaps they
need to get the word out?

6/19/2015 11:15 AM
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17

The entire ORCP structure should be overhauled from a clean slate to actually produce PROCEDURES (step by
step process maps that, when followed, accomplish the task). The mess of undifferentiated mixed rules, tasks,
and processes, phrased in the passive voice in many cases,now called the Rules of Civil Procedure are just that
-- rules, and what we should have is honest to God procedures drafted by people with expertise in documenting
and testing work procedures and reviewed by usability testers to determine where the drafts produce confusion
and errors. Numerous industries have tackled their documentation problems by adopting a quality improvement
ethic that seeks continuous improvement, especially in governing procedures, and these industries have seen
dramatic savings from error reduction. These efforts all start with process mapping and documenting those
processes in clear, easy to read PROCEDURES with defined triggers, discrete steps, and end points.

6/19/2015 11:14 AM

18

Civil litigation, from my experience, is often a long, messy, and expensive process. On the one hand, I absolutely
think the ORCPs are beneficial in terms of focusing the parties on trial and all relevant aspects of their case. On
the other hand, like most sets of rules, the ORCPs have their loopholes and cumbersome procedural
requirements. Obtaining the court's help is doable but burdensome, and, of course, judges differ in their
interpretation of the ORCPs. The cumulative result is that the ORCPs sometimes allow parties who are so
motivated to delay and confuse. I'm not sure there is a solution. Such is life, but I wouldn't say the ORCPs are
always helpful. They necessary, mostly helpful, but sometimes severely problematic, too. Again, such is life.

6/19/2015 11:03 AM

19

There should remain a means -- under the right circumstances -- for an attorney to personally present documents
to an ex parte judge. E-filing some matters can be extremely dangerous for a client due to the waste of time.

6/19/2015 10:42 AM

20

None.

6/19/2015 10:42 AM

21

I do not have any specific comments at this time.

6/15/2015 11:18 AM

22

It was an honor to serve on the CCP. The Council is comprised of so many members of different practice areas.
The Council works very hard to consider and discuss all view points with courtesy and respect. The Council also
is tasked with making grammatical and other amendments that assist the users. This part of the work is time
consuming and tedious. Thanks to Mark Peterson and Shari Nilsson for all they do.

6/15/2015 11:13 AM

23

CCP needs to include practitioners from plaintiff, defense, and family law. It should have an attendance
requirement and shed folks who don't show up. Too often, a topic is left unaddressed because the point person
isn't present. It's a privilege to serve on this committee and should be treated as such.

6/15/2015 10:44 AM

24

Great job!

6/8/2015 3:41 PM
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Lewis & Clark College Mail - ORCP 47 proposed change for next biennium

1 of 2

https://mail.google.com/mail/u/0/?ui=2&ik=86762415ec&view=pt&searc...

Shari Nilsson <nilsson@lclark.edu>

ORCP 47 proposed change for next biennium
Shenoa Payne <SPayne@hk-law.com>
Thu, Nov 20, 2014 at 5:53 PM
To: "nilsson@lclark.edu" <nilsson@lclark.edu>, "mpeterso@lclark.edu" <mpeterso@lclark.edu>
Shari and Mark:

This was forwarded to me and I would like it if we could put it on the list for consideration for the next biennium.
Thanks.

Shenoa

From: Dallas DeLuca [mailto:dallasdeluca@markowitzherbold.com]
Sent: Thursday, November 20, 2014 5:09 PM
To: Shenoa Payne
Cc: Cody Hoesly (choesly@larkinsvacura.com)
Subject: ORCP 47 change

Hi Shenoa – In 2013 in the OADC magazine there was an article arguing that because ORCP 47 does not include
the word “defense” (unlike the FRCP 56 counterpart), a plaintiff should not be allowed to move for summary
judgment in its favor against a defendant’s affirmative defenses. Instead, a plaintiff is limited by the plain words of
ORCP 47 to moving on a claim, counterclaim or cross claim. The article stated that several judges in Washington
County had accepted this argument and were denying summary judgment motions filed by plaintiffs on this basis.

Earlier this year (February), I checked with Cody on whether he had seen other articles on this topic or ran across
this response to a plaintiff’s SJ motion in state court. Cody suggested that I email to you (because you are an
ORCP committee member) and suggest that the CCP could do an amendment on ORCP 47 to make this a
non-issue. The change would make ORCP 47 align with FRCP 56 so that it is explicit that a party can move for SJ
against a another party’s affirmative defenses. Personally, I think a fix is helpful so that the pleadings can be cleared
up long before trial and reduce the issues for trial, if a party will not agree to drop frivolous affirmative defenses.

Sincerely,
Dallas

Dallas DeLuca | Lawyer
Markowitz Herbold PC
1211 SW Fifth Avenue, Suite 3000 | Portland, OR 97204-3730
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Rule 1
Section E is reorganized in light of the Legislature’s enactment of ORS 194.800-194.835
to incorporate the Uniform Foreign Declarations Act into the Oregon Revised Statutes. ORCP 1
E had been amended by the Legislature to refer to that Act; however, the suggested language for
foreign declarations found in ORS 194.825 was not incorporated into Rule 1. With this
amendment, subsection E(2) retains the approved language for domestic declarations under
penalty of perjury and subsection E(3) now contains the approved language for foreign
declarations. The amendment in this respect is not a substantive change but, rather, guides
attorneys and litigants to the required language that would precede the declarant’s signature
without reference to the statute or any other source.
A single amendment to section A and two amendments to section F removes or replaces
more archaic language with no intent to effect a change in the rule’s meaning or operation.

1
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Rule 7
Rule 7 is amended in two respects that change existing procedures:
1.

in paragraph C(3)(b), the notice language to be included in the summons directed
to a party to be joined in the original action is amended, consistent with Rule 22
D(1), to include a cross-claim, as well as the counterclaim provided for in the
existing rule; and

2.

a service requirement is added; paragraph F(2)(a) now requires the server to
specify in the certificate of service the specific documents that were served.

Numerous other changes are made to improve accuracy, clarity, or consistency. From
paragraph C(1)(b) through paragraph D(6)(g), 24 internal references to the rule are amended for
accuracy and consistency with the Council’s format. A comma is added in paragraph C(1)(b).
The word “which” is replaced by “that” three times in subsection C(3) and once in subparagraph
D(2)(d)(i) and in paragraph D(6)(a). In paragraph C(3)(b), the reference to Rule 22 D(1) is
reformatted for consistency. The word “will” in paragraph C(3)(c)’s notice language is amended
to read “may.” One comma is deleted from subsection D(1) and three commas are deleted from
paragraph D(2)(b). Four archaic uses of “such” in paragraphs D(2)(b) and D(2)(c) are
eliminated by rephrasing and two more extraneous commas are deleted from paragraph D(2)(c).
Subparagraph D(2)(d)(i) is amended to include the clarifying phrase “service by mail is.”
Thirteen archaic uses of the word “such” in paragraph D(3)(a) are rephrased or eliminated.
Subparagraph D(3)(a)(i) is amended in two places to make clear that service of the summons
may be had on the defendant or on some other person authorized to receive service to be
consistent with the first sentence of the subparagraph. In subparagraph D(3)(a)(ii), the specified
2
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age of the person to be served is amended to be consistent as used within the rules and with
statutory conventions. Also in subparagraph D(3)(a)(ii), the sentence is amended to clarify who
must be served in addition to the minor. The references to Rule 27 in subparagraphs D(3)(a)(ii)
and D(3)(a)(iii) are amended to reflect the correct section of the Rule 27 that was concurrently
amended. Four additional words are added and a comma is deleted to clarify service
requirements on incapacitated persons in subparagraph D(3)(a)(iii).
Subparagraphs D(3)(a)(iv) through D(3)(d)(ii) are reformatted to properly and
consistently set off the parts that are included within the subparagraphs. Further, a comma is
added in subparagraph D(3)(a)(iv); a colon, a semicolon, and two commas are added and one
comma is deleted in part D(3)(b)(ii)(C); and a colon, two semicolons, and two commas are added
and one comma is deleted in parts D(3)(c)(ii)(C) and D(3)(d)(ii)(C). The word “association” is
made plural in the lead line in paragraph D(3)(f). In subparagraph D(4)(a)(iii), reference to the
appropriate section of Rule 69 is added. In paragraph D(4)(b), the word “person’s” replaces
“defendant’s.” The second and third sentences of paragraph D(6)(c) are revised for clarity. In
paragraph D(6)(d), the second placement of the word “ascertain” is changed to be consistent
with the first sentence of the paragraph. Reference to Rule 20 in paragraph D(6)(e) is amended
to conform with Council formatting and a comma is deleted and the sentence is revised for
clarity.
A comma is deleted from paragraph D(6)(f). In paragraph D(6)(g), the existing sublisting (using i and ii) is inconsistent with the rules' format and is revised to eliminate the sublisting and to add correct punctuation. In subparagraphs F(2)(a)(i) and F(2)(a)(ii), the words "if
any" are added and a semicolon replaces a comma in subparagraph F(2)(a)(ii). A comma is
3
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added to the lead line in paragraph F(2)(d). In section G, the articles "a" and "the" are added
three times and once respectively, and the word "that" is added to improve readability.
The listed changes, other than those identified in the first paragraph that specifically refer
to a change in existing procedure, are not intended to effect changes to the rule’s meaning or
operation

4

Proposed Council Staff Comments to Amendments to Oregon Rules of Civil Procedure
Promulgated December 6, 2014

Council on Court Procedures
September 12, 2015, Meeting
Appendix H-5

Rule 9
Section H is added to define and section B is amended to authorize electronic service to
complement electronic filing on the system provide by the Oregon Judicial Department as part of
the statewide transition to eCourt. In light of these changes, the word “papers” is replaced by the
word “documents” in section C. The term “e-mail” was retained over “electronic mail” to
differentiate service by e-mail in section G from electronic service provided for in section H.
Further, section G now requires attorneys who have consented to service by e-mail to notify
other parties in writing of a change in the attorney’s e-mail address.
Facsimile service is redefined in sections B, C, and F to reflect current technology
without intent to otherwise effect a change in the rule’s meaning or operation. Section G’s
provision that an automatically generated message advising that an intended recipient of e-mail
is out of the office is insufficient to support proof of service has been amended for clarity with
no intent to change the section’s meaning or operation and has been added to section C to apply
also to facsimile service. Section F’s reference to Rule 10 C [now Rule 10 B due to HB 2911
(2015)], adding three days for service by facsimile communication, is amended for clarity
without intent to change the section’s meaning or operation. The same addition of three days is
made applicable to service by e-mail in section G, a change from the prior rule.
References to offers to allow judgment in sections A and D are amended to be consistent
with previous amendments to Rule 54 E, with no intent to change either rule’s meaning or
operation. Likewise, language describing service on a person 14 years of age or older in section
B is amended to be consistent with other rules, e.g., Rule 7 D(2)(b) and Rule 27 A (now Rule 27
B (1)), with no intent to change the section’s operation or meaning.
5
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Section E relating to the requirements for documents to be filed is amended for clarity
and consistency with Uniform Trial Court Rule 2.010(7) and (11) and now requires certain
contact information for the attorney or the document’s author, but does not otherwise intend to
change the section’s meaning or operation.
Finally, there are additions or changes in word usage (one in section A, ten in section B,
eight in section C, and four in section E) and punctuation (two in section B and five in section E)
that are intended to replace archaic or imprecise language and to improve clarity and consistency
without intending to change the rule’s operation or meaning.

6
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Rule 10
The amendment of section C continues the allowance of three additional days in
computing the time in which to respond following service of a document by mail or by facsimile
service with no intent to change the previous practice under Rule 9 F (facsimile service) and this
section. The same three day extension is now made applicable to documents served by e-mail
and by the newly available electronic service, providing equal treatment of these forms of
service and specifying that treatment in one provision. The description of the additional time in
section C is amended to improve clarity with no intent to change the rule’s meaning or operation.
With the establishment of eCourt, the word “paper,” appearing twice in section C, is replaced
with “document.”
Two punctuation changes are made in section A and a less accurate or archaic word is
replaced in sections A, B, and C to improve clarity and consistency with no intent to change the
rule’s meaning or operation.

7
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Rule 27
Rule 27 is substantially rewritten and reorganized. Three significant changes are
incorporated into the amended rule:
1)

absent a waiver authorized by the court, notice of the request for appointment of a
guardian ad litem must be provided to the party for whom the guardian ad litem is
sought and to other persons or entities (taken largely from ORS 125.060) with the
opportunity for objections to be filed and a hearing to be held;

2)

a new section C authorizes the discretionary appointment of a guardian ad litem
for a party who is disabled but for whom the appointment of a guardian ad litem
is not required; and

3)

direction is provided in section I on the procedures necessary to obtain court
approval of any settlement that will involve the receipt of money or property by
the party for whom the guardian ad litem was obtained.

Section E’s requirement of providing notice to the party and to other listed persons or
entities can be waived or modified by the court under section H for good cause shown. The
notice and related procedures specified in sections D through G are not applicable when the
appointment is made on the court’s own motion or pursuant to a statute that provides for a
different procedure.
The reorganization of Rule 27 includes changes to section A and section B to make those
sections applicable to minors, incapacitated persons, or financially incapable parties; previously
section A pertained to minors and section B pertained to incapacitated and financially incapable
persons. The requirement that the court appoint a suitable person (in sections A and B) is now
8
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found in section D. The procedures in the former subsections A(1) and A(2) applicable for
minors who are plaintiffs or defendants of various ages are now found in subsections B(1) and
B(2). The procedures applicable for parties who are incapacitated or financially incapable
formerly found in subsections B(1) and B(2) are now found in subsections B(3) and B(4).
The list of those persons who may apply for appointment of a guardian ad litem in
subsections B(1) and B(2) now includes other interested persons, consistent with case law. The
terms “plaintiff” and “defendant” are amended to include their equitable counterparts
“petitioner” and “respondent” for clarity.
Section D requires the filing of a motion supported by one or more affidavits or
declarations that will provide the court with a factual basis to determine whether the appointment
is appropriate. Section E identifies persons or entities, taken from ORS 125.060, in addition to
the party for whom the appointment is sought, to be served with notice of the motion. Unless the
court waives or modifies the required notices, service must occur within 7 days of the filing of
the motion for the appointment of a guardian ad litem. Section F describes the content of the
notice, including a description of the procedure for filing any objection to the appointment
within 14 days from the date of the notice. Section G specifies that a hearing on any objection
shall be held as soon as practicable. Section H authorizes the court to waive or to modify the
requirements and procedures for providing notice. Section I outlines the procedures for
obtaining court approval when a proposed settlement will result in the receipt of money or
property by the person for whom the guardian ad litem was appointed.

9
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Rule 46
Rule 46 was amended to improve clarity. In section A, use of “apply” and “application”
are changed to the correct terminology, “motion.” Likewise, “submitted” is changed to
“served.” Language describing the court is changed to “circuit court.” Discovery methods are
more accurately described. An extraneous comma is deleted and three commas are added.
References to rules 39 and 40 are separately stated for consistency. One archaic “such...as” is
replaced. The article “an” is added twice and the phrase “attorney’s fee” is altered to avoid a
possessive. The listed amendments are made for the purpose of improved clarity and
consistency and are not intended to effect a change in the section’s meaning or operation.
Subsection A(2) now requires that the items a party seeks to discover be “identified,”
rather than “set out,” at the beginning of the motion.
In section B, lead lines are added. Three internal references to the rules are consistently
and separately stated. Four archaic uses of the word “such” have been modernized. A
preposition is corrected in subsection B(1). Paragraph B(2)(a) is rewritten for clarity.
Punctuation between the paragraphs in section B(2) is corrected. Paragraph B(2)(d) and
subsection B(3) are rewritten for clarity. “Attorney’s fee” in subsection B(3) is amended to not
require a possessive form. The listed amendments are made for the purpose of improved clarity
and consistency and are not intended to effect a change in the section’s meaning or operation.
Section C is amended to make the words “admissions” and “grounds” singular rather than
plural, and “attorney’s fee” is amended to not require a possessive. The existing sub-listing by
number within the section is inconsistent with the rules’ format and is eliminated, and proper
punctuation for a series is added. One archaic use of “such” is eliminated. The listed
10
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amendments are made for the purpose of improved clarity and consistency and are not intended
to effect a change in the section’s meaning or operation.
Section D’s lead line is amended to read more clearly and to remove a reference to
language previously moved to Rule 36. The existing sub-listing by number within the section is
inconsistent with the rules’ format and is eliminated. “To,” “or,” and “where” are added to or
substituted for existing language. Two archaic uses of “such” are modernized. An internal
reference to the rule is amended to be consistent with other rules. Two commas are added and
“attorney’s fees” is made non-possessive. The listed amendments are made for the purpose of
improved clarity and consistency and are not intended to effect a change in the section’s
meaning or operation.

11
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Rule 54
The title of Rule 54 is amended to follow and correctly reflect previous changes to
section E. In subsection A(1), the existing alphabetical sub-listing is deleted as inconsistent with
the rules’ format and the Arabic numeral “5" replaces the word “five” to achieve consistency.
Two archaic uses of “such” are reworded. One internal reference to the rule is restated to
achieve consistency. The listed changes are not meant to effect a change in the section’s
meaning or operation.
In section B, two archaic uses of “such” are modernized. The correct term, “motion,”
replaces “application” and the second sentence of subsection B(3) is amended for clarity. The
listed changes are not meant to effect a change in the section’s meaning or operation.
Lead lines are added to section D and one archaic use of “such” is modernized. The
listed changes are not meant to effect a change in the section’s meaning or operation.
Lead lines are also added in section E. References to statutes and internal references to
the rule are amended to achieve consistency. Three archaic uses of “such” are modernized. The
word “seven” is replaced with the Arabic number “7" to be consistent with other rules. Two
amendments, “accepted offer” for “same” and “from” for “of,” are made for clarity. The listed
changes are not meant to effect a change in the section’s meaning or operation.

12
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Rule 55
Rule 55 is amended for improved clarity. In section A, two archaic uses of “such” are
reworded, one comma is deleted, and three commas are added. The phrase, “title of the action”
is amended to read “the case name, and the case number” to improve accuracy. The listed
amendments are made for the purpose of improved clarity and consistency and are not intended
to effect a change in the section’s meaning or operation.
In section B, one archaic use of the word “such” is reworded. Four commas are added.
An existing numerical sub-listing is deleted as inconsistent with the rules’ format. The listed
amendments are made for the purpose of improved clarity and consistency and are not intended
to effect a change in the section’s meaning or operation.
Section C is reorganized for clarity. Lead lines are amended and expanded. An amended
paragraph C(1)(a) now identifies the purposes for which subpoenas may be issued, provisions
that were found in the former subsection C(1). New paragraph C(1)(a) describes how subpoenas
require attendance of persons or production of things in civil actions. New paragraph C(1)(b)
refers to foreign depositions. New paragraph C(1)(c) describes subpoenas requiring attendance
out of court. Subsection C(2) specifies who has authority to issue subpoenas, provisions that
were found in the former subsection C(1). New paragraph C(2)(a) authorizes issuance of a
subpoena by the clerk of the court or by judges, justices, and attorneys, and was moved from the
former subsection C(1). Subparagraph C(2)(a)(i) restates (from former subsection C(2)) that
subpoenas may be issued in blank but now includes a better defined requirement that the
attorney or party requesting the subpoena must, before service, include the name of the person to
appear or the things to be produced and the time and the location for the appearance or
13
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production. Subparagraphs C(2)(b) through C(2)(d) authorize clerks, judges, justices, and
attorneys to issue subpoenas in specified categories of proceedings: foreign depositions, out-ofcourt, and in civil actions. The listed amendments are not meant to effect a change to the
section’s meaning or operation, but now specify what is required of an attorney or party to “fill
in” a blank subpoena.
In subsection D(1), an internal reference to the rule is amended to be consistent with the
rules’ format. Two commas are added and another comma is deleted. The articles “the” and “a”
are added. “Copies” is made singular to be in agreement with the verb. The phrase “that is” is
added. The word “seven” is replaced with the Arabic numeral “7" to achieve consistency.
Lead lines are added or amended in subsections D(2) through D(5). The articles “an” and
“a” are added three times in paragraph D(2)(a) and an internal reference to the rule is amended to
be consistent with the rules’ format. In paragraph D(2)(b), the phrase “the officer’s” is added for
clarity and an archaic use of “such” is reworded. An internal reference to the rule in paragraph
D(2)(c) is made consistent with the rules’ format. Two commas are deleted from subsection
D(3). “Designation” is changed to “form,” “that is” is added, and “three” is replaced with the
Arabic numeral “3" in paragraph D(3)(c).
In subsection D(4), the article “a” is added and in subsection D(5), two semicolons and a
comma are added and a comma is deleted. The listed amendments in section D are made for the
purpose of improved clarity and consistency and are not intended to effect a change in the
section’s meaning or operation.
In section E, a comma is added and two archaic uses of “such” are reworded with no
intent to change the section’s meaning or operation.
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An internal reference to this rule and references to Rule 39 C and Rule 40 C are amended
in section F to be consistent with the rules’ format. Five archaic uses of “such” are deleted or
reworded. “As” is replaced with “that” twice. The article “the” is added as is the preposition
“of.” “The word “all” is replace by “any.” The listed amendments are made for the purpose of
improved clarity and consistency and are not intended to effect a change in the section’s
meaning or operation.
In section G, the word “to” is deleted from the lead line. The word “to” is added twice
and one archaic use of “such” is reworded without intent to change to the section’s meaning or
operation.
Lead lines are added in section H. In subsection H(1), “which” is amended to “that” five
times. One comma is deleted and one comma is added. Two archaic uses of “such” are
reworded. In subsection H(2), two archaic uses of the word “such” are reworded and the word
“to” is added. The word “and” is moved, a period is deleted, and a semicolon is added to reflect
a reorganization of subparagraphs H(2)(a)(i) to H(2)(a)(iii) within the subsection, and moving a
formerly unattached sentence to subparagraph H(2)(a)(iv). Subparagraph H(2)(a)(iv) is
reworded to flow with the immediately preceding subparagraphs. In paragraph H(2)(c), two
internal references to the rule are amended to be consistent with the rules’ format. The archaic
“therewith” is reworded. The word “five” is replaced with “5" to be consistent with the rules’
format.
In paragraph H(2)(d), the word “title” is amended to specify the “name of the court, case
name” and an extraneous comma is deleted. In paragraph H(2)(e), “which” is replaced with
“that.” In paragraph H(2)(f), an internal reference to the rule is amended to be consistent with
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the rules’ format. Another internal reference to the rule in paragraph H(3)(a) is amended for
consistency with the rules’ format. A colon, a comma, and two semicolons are added and two
commas are deleted; the article “the” is added twice; and the word “prepared” is repeated in
subparagraph H(3)(a)(iii.)
In paragraph H(4)(b), an internal reference to the rule is amended to be consistent with
the rules’ format. The listed amendments to section H are made for the purpose of improved
clarity and consistency and are not intended to effect a change in the rule’s meaning or
operation.
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Rule 67
The lead line for section C is amended for clarity. In section D, one comma is deleted
and one comma is added; six words are added; and the word “same” is deleted for clarity. The
word “which” is amended to “that” twice and “such” is reworded three times in section E. In
section F, “of” is replaced by “by,” “which” is replaced by “that” twice, and “such” is replaced
by “the.” The first sentence in subsection F(2) is broken into two sentences.
The listed amendments are made for the purpose of improved clarity and consistency and
are not intended to effect a change in the rule’s meaning or operation.
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Rule 68
Rule 68 is amended in three significant respects:
1.

A new subparagraph [C(4)(d)(ii)] authorizes the court to exercise discretion to
expand the 14 day period for filing and serving statements of attorney fees and
objections thereto, and the 7 day period for filing and serving a response to any
objection, and the court may in its discretion allow filing or service of those
documents after the specified time has expired;

2.

A new subparagraph [C(5)(b)(ii)] authorizes the court to exercise discretion to
award attorney fees or costs and disbursements in the form of a limited judgment
after the entry of a limited judgment that affects fewer than all of the parties or
fewer than all of the claims or defenses in a case;

3.

A new subsection [C(7)] is added to provide a procedure for a party to seek a
supplemental judgment for attorney fees or costs and disbursements for those
additional attorney fees and costs and disbursements incurred in collecting or
enforcing the underlying judgment;

Other changes for clarification or consistency include a change to the title of the rule to
more readily identify the rule as the procedure for drafting statements of attorney fees and the
related objections and responses. Internal references to the rule are amended in subsection A(2),
subsection C(3), subsection C(4), paragraph C(2)(a), and paragraph C(4)(g) for accuracy and
consistency. Eight archaic or imprecise uses of “such” are deleted or reworded. The paragraphs
within subsections C(1) and C(4) are amended to conform to the Council’s format. Lead lines
are added or amended from paragraph C(2)(b) through subparagraph C(5)(b)(ii). The word “or”
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is substituted for “and” in subsection C(3) and in paragraphs C(6)(a) and C(6)(b). The article
“a” is added in paragraph C(4)(a). References to Rule 67 are deleted in paragraphs C(4)(a) and
C(5)(a) as unnecessary. Clarification is made that objections and responses to objections are to
be filed as well as served within their respective timelines in paragraphs C(4)(b) and C(4)(c), and
the word “seven” is replaced with the Arabic numeral “7" in subparagraph C(4)(c) for
consistency. The word “title” is replaced with “caption” in paragraph C(4)(g). The words “or
supplemental” are added in subparagraph C(5)(b)(i) to more properly describe the judgments to
which the subparagraph refers. The amendments listed in this paragraph are made for the
purpose of improved clarity and consistency and are not intended to effect a change in the rule’s
meaning or operation.
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Rule 69
The amendment of subsection B(2) is to make clear that the notice of intent to apply for
an order of default cannot be served prior to the expiration of the time for filing a responsive
motion or pleading. Some parties have been observed serving the notice concurrently with the
summons or during the time for filing a response, in essence treating the 10 days afforded in
Rule 69 B to be concurrent, not consecutive, with the time authorized in which to defend.
The citation to the federal statute in paragraph C(1)(e) is amended to conform with a
preference for official citations.
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Rule 73
The lead lines for sections A and C are amended for clarity. Two archaic uses of “such”
are reworded and five uses of the word “which” are changed to “that.” An article “the” is added
and the punctuation and a disjunctive “or” are amended in subsection A(2). Subsections B(1)
through B(4) are revised to confirm to the Council’s format. In subjection B(3) and in section D,
three uses of the indefinite pronoun “it” are replaced by the appropriate nouns. The word
“debtors” is added in section D. The listed amendments are made for the purpose of improved
clarity and consistency and are not intended to effect a change in the rule’s meaning or
operation.
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STORAGE: PNKSHTII CCP MISC

SECTION 1. ORCP 9 G, as amended by the Council on Court Procedures on
December 6, 2014, is amended to read:
G Service by e-mail. Service by e-mail is prohibited unless attorneys agree in
writing to e-mail service. This agreement must provide the names and e-mail
addresses of all attorneys and the attorneys’ designees, if any, to be served. Any
attorney who has consented to e-mail service must notify the other parties in
writing of any changes to the attorney’s e-mail address. Any attorney may withdraw his or her agreement at any time, upon proper notice via e-mail and any
one of the other methods authorized by this rule. Subject to Rule 10 [C] B, service is effective under this method when the sender has received confirmation
that the attachment has been received by the designated recipient. Confirmation
of receipt does not include an automatically generated message indicating that
the recipient is out of the office or is otherwise unavailable.
NOTE: Corrects citation to rule that was relettered by the 2015 regular session of the Seventy-eighth Legislative Assembly. Chapter 212, Oregon Laws 2015
(Enrolled House Bill 2911), repealed ORCP 10 B and relettered ORCP 10 C, but
did not include the conforming amendment to correct the citation to ORCP 10
C in Rule 9 G. This correction may be determined to fall within Legislative
Counsel’s editorial authority during 2015 ORS compilation.
SECTION 2. ORCP 27 B, as amended by the Council on Court Procedures
on December 6, 2014, is amended to read:
B Appointment of guardian ad litem for minors; incapacitated or financially
incapable parties. When a minor or a person who is incapacitated or financially
incapable, as those terms are defined in ORS 125.005, is a party to an action and
does not have a guardian or conservator, the person shall appear by a guardian
ad litem appointed by the court in which the action is brought and pursuant to
this rule, as follows:
[1]
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B(1) when the plaintiff or petitioner is a minor:
B(1)(a) if the minor is 14 years of age or older, upon application of the minor;
or
B(1)(b) if the minor is under 14 years of age, upon application of a relative
or friend of the minor, or other interested person;
B(2) when the defendant or respondent is a minor:
B(2)(a) if the minor is 14 years of age or older, upon application of the minor
filed within the period of time specified by these rules or any other rule or
statute for appearance and answer after service of a summons; or
B(2)(b) if the minor fails so to apply or is under 14 years of age, upon application of any other party or of a relative or friend of the minor, or other interested person;
B(3) when the plaintiff or petitioner is a person who is incapacitated or financially incapable, as those terms are defined in ORS 125.005, upon application
of a relative or friend of the person, or other interested person; NEEDS A
CONJUNCTION
B(4) when the defendant or respondent is a person who is incapacitated or is
financially incapable, as those terms are defined in ORS 125.005, upon application
of a relative or friend of the person, or other interested person, filed within the
period of time specified by these rules or any other rule or statute for appearance
and answer after service of a summons or, if the application is not so filed, upon
application of any party other than the person.
NOTE: The 2014 promulgation omitted a conjunction at the end of Rule 27
B(3). Council staff requested an LC pink sheet.
SECTION 3. ORCP 57 F is amended to read:
F Alternate jurors.
F(1)

Definition.

Alternate

jurors

are

prospective

replacement

jurors

empanelled at the court’s discretion to serve in the event that the number of

[2]
Council on Court Procedures
September 12, 2015, Meeting
Appendix I-2

jurors required under Rule 56 is decreased by illness, incapacitation, or disqualification of one or more jurors selected.
F(2) Decision to allow alternate jurors. The court has discretion over whether
alternate jurors may be empanelled. If the court allows, not more than six alternate jurors may be empanelled.
F(3) Peremptory challenges; number. In addition to challenges otherwise allowed by these rules or any other rule or statute, each party is entitled to: [(a)]
one peremptory challenge if one or two alternate jurors are to be empanelled;
[(b)] two peremptory challenges if three or four alternate jurors are to be
empanelled; and [(c)] three peremptory challenges if five or six alternate jurors
are to be empanelled. The court shall have discretion as to when and how additional peremptory challenges may be used and when and how alternate jurors
are selected.
F(4) Duties and responsibilities. Alternate jurors shall be drawn in the same
manner; shall have the same qualifications; shall be subject to the same examination and challenge rules; shall take the same oath; and shall have the same
functions, powers, facilities, and privileges as the jurors throughout the trial,
until the case is submitted for deliberations. An alternate juror who does not
replace a juror shall not attend or otherwise participate in deliberations.
F(5) Installation and discharge. Alternate jurors shall be installed to replace
any jurors who become unable to perform their duties or are found to be disqualified before the jury begins deliberations. Alternate jurors who do not replace jurors before the beginning of deliberations and who have not been
discharged may be installed to replace jurors who become ill or otherwise are
unable to complete deliberations. If an alternate juror replaces a juror after deliberations have begun, the jury shall be instructed to begin deliberations anew.
NOTE: Conforms Rule 57 F(3) to Council’s preferred style. Council staff requested an LC pink sheet.
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SECTION 4. ORCP 69 C, as amended by the Council on Court Procedures
on December 6, 2014, is amended to read:
C Motion for order of default.
C(1) The party seeking default must file a motion for order of default. That
motion must be accompanied by an affidavit or declaration to support that default is appropriate and contain facts sufficient to establish the following:
C(1)(a) that the party to be defaulted has been served with summons pursuant
to Rule 7 or is otherwise subject to the jurisdiction of the court;
C(1)(b) that the party against whom the order of default is sought has failed
to appear by filing a motion or answer, or otherwise to defend as provided by
these rules or applicable statute;
C(1)(c) whether written notice of intent to appear has been received by the
movant and, if so, whether written notice of intent to apply for an order of default was filed and served at least 10 days, or any shortened period of time ordered by the court, prior to filing the motion;
C(1)(d) whether, to the best knowledge and belief of the party seeking an order of default, the party against whom judgment is sought is or is not incapacitated as defined in ORS 125.005, a minor, a protected person as defined in ORS
125.005, or a respondent as defined in ORS 125.005; and
C(1)(e) whether the party against whom the order is sought is or is not a
person in the military service, or stating that the movant is unable to determine
whether or not the party against whom the order is sought is in the military
service as required by Section 201(b)(1) of the Servicemembers Civil Relief Act,
50 App. U.S.C. §521, as amended.
C(2) If the party seeking default states in the affidavit or declaration that the
party against whom the order is sought:
C(2)(a) is incapacitated as defined in ORS 125.005, a minor, a protected person
as defined in ORS 125.005, or a respondent as defined in ORS 125.005, an order
of default may be entered against the party against whom the order is sought
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only if a guardian ad litem has been appointed or the party is represented by
another person as described in Rule 27; or
C(2)(b) is a person in the military service, an order of default may be entered
against the party against whom the order is sought only in accordance with the
Servicemembers Civil Relief Act.
C(3) The court may grant an order of default if it appears the motion and
affidavit or declaration have been filed in good faith and good cause is shown
that entry of such an order is proper.
NOTE: Rule 69 C(2)(a) has been missing an ending conjunction for several
biennia. Council staff indicated that the conjunction “or” belongs there and requested an LC pink sheet.
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https://mail.google.com/mail/u/0/?ui=2&ik=86762415ec&view=pt&searc...

Shari Nilsson <nilsson@lclark.edu>

ORCP 47 proposed change for next biennium
Shenoa Payne <SPayne@hk-law.com>
Thu, Nov 20, 2014 at 5:53 PM
To: "nilsson@lclark.edu" <nilsson@lclark.edu>, "mpeterso@lclark.edu" <mpeterso@lclark.edu>
Shari and Mark:

This was forwarded to me and I would like it if we could put it on the list for consideration for the next biennium.
Thanks.

Shenoa

From: Dallas DeLuca [mailto:dallasdeluca@markowitzherbold.com]
Sent: Thursday, November 20, 2014 5:09 PM
To: Shenoa Payne
Cc: Cody Hoesly (choesly@larkinsvacura.com)
Subject: ORCP 47 change

Hi Shenoa – In 2013 in the OADC magazine there was an article arguing that because ORCP 47 does not include
the word “defense” (unlike the FRCP 56 counterpart), a plaintiff should not be allowed to move for summary
judgment in its favor against a defendant’s affirmative defenses. Instead, a plaintiff is limited by the plain words of
ORCP 47 to moving on a claim, counterclaim or cross claim. The article stated that several judges in Washington
County had accepted this argument and were denying summary judgment motions filed by plaintiffs on this basis.

Earlier this year (February), I checked with Cody on whether he had seen other articles on this topic or ran across
this response to a plaintiff’s SJ motion in state court. Cody suggested that I email to you (because you are an
ORCP committee member) and suggest that the CCP could do an amendment on ORCP 47 to make this a
non-issue. The change would make ORCP 47 align with FRCP 56 so that it is explicit that a party can move for SJ
against a another party’s affirmative defenses. Personally, I think a fix is helpful so that the pleadings can be cleared
up long before trial and reduce the issues for trial, if a party will not agree to drop frivolous affirmative defenses.

Sincerely,
Dallas

Dallas DeLuca | Lawyer
Markowitz Herbold PC
1211 SW Fifth Avenue, Suite 3000 | Portland, OR 97204-3730

Council on Court Procedures
September 12, 2015, Meeting
Appendix J-1
11/21/2014 1:48 PM

STORAGE: PNKSHTII CCP MISC

SECTION 1. ORCP 9 G, as amended by the Council on Court Procedures on
December 6, 2014, is amended to read:
G Service by e-mail. Service by e-mail is prohibited unless attorneys agree in
writing to e-mail service. This agreement must provide the names and e-mail
addresses of all attorneys and the attorneys’ designees, if any, to be served. Any
attorney who has consented to e-mail service must notify the other parties in
writing of any changes to the attorney’s e-mail address. Any attorney may withdraw his or her agreement at any time, upon proper notice via e-mail and any
one of the other methods authorized by this rule. Subject to Rule 10 [C] B, service is effective under this method when the sender has received confirmation
that the attachment has been received by the designated recipient. Confirmation
of receipt does not include an automatically generated message indicating that
the recipient is out of the office or is otherwise unavailable.
NOTE: Corrects citation to rule that was relettered by the 2015 regular session of the Seventy-eighth Legislative Assembly. Chapter 212, Oregon Laws 2015
(Enrolled House Bill 2911), repealed ORCP 10 B and relettered ORCP 10 C, but
did not include the conforming amendment to correct the citation to ORCP 10
C in Rule 9 G. This correction may be determined to fall within Legislative
Counsel’s editorial authority during 2015 ORS compilation.
SECTION 2. ORCP 27 B, as amended by the Council on Court Procedures
on December 6, 2014, is amended to read:
B Appointment of guardian ad litem for minors; incapacitated or financially
incapable parties. When a minor or a person who is incapacitated or financially
incapable, as those terms are defined in ORS 125.005, is a party to an action and
does not have a guardian or conservator, the person shall appear by a guardian
ad litem appointed by the court in which the action is brought and pursuant to
this rule, as follows:
[1]
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B(1) when the plaintiff or petitioner is a minor:
B(1)(a) if the minor is 14 years of age or older, upon application of the minor;
or
B(1)(b) if the minor is under 14 years of age, upon application of a relative
or friend of the minor, or other interested person;
B(2) when the defendant or respondent is a minor:
B(2)(a) if the minor is 14 years of age or older, upon application of the minor
filed within the period of time specified by these rules or any other rule or
statute for appearance and answer after service of a summons; or
B(2)(b) if the minor fails so to apply or is under 14 years of age, upon application of any other party or of a relative or friend of the minor, or other interested person;
B(3) when the plaintiff or petitioner is a person who is incapacitated or financially incapable, as those terms are defined in ORS 125.005, upon application
of a relative or friend of the person, or other interested person; NEEDS A
CONJUNCTION
B(4) when the defendant or respondent is a person who is incapacitated or is
financially incapable, as those terms are defined in ORS 125.005, upon application
of a relative or friend of the person, or other interested person, filed within the
period of time specified by these rules or any other rule or statute for appearance
and answer after service of a summons or, if the application is not so filed, upon
application of any party other than the person.
NOTE: The 2014 promulgation omitted a conjunction at the end of Rule 27
B(3). Council staff requested an LC pink sheet.
SECTION 3. ORCP 57 F is amended to read:
F Alternate jurors.
F(1)

Definition.

Alternate

jurors

are

prospective

replacement

jurors

empanelled at the court’s discretion to serve in the event that the number of
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jurors required under Rule 56 is decreased by illness, incapacitation, or disqualification of one or more jurors selected.
F(2) Decision to allow alternate jurors. The court has discretion over whether
alternate jurors may be empanelled. If the court allows, not more than six alternate jurors may be empanelled.
F(3) Peremptory challenges; number. In addition to challenges otherwise allowed by these rules or any other rule or statute, each party is entitled to: [(a)]
one peremptory challenge if one or two alternate jurors are to be empanelled;
[(b)] two peremptory challenges if three or four alternate jurors are to be
empanelled; and [(c)] three peremptory challenges if five or six alternate jurors
are to be empanelled. The court shall have discretion as to when and how additional peremptory challenges may be used and when and how alternate jurors
are selected.
F(4) Duties and responsibilities. Alternate jurors shall be drawn in the same
manner; shall have the same qualifications; shall be subject to the same examination and challenge rules; shall take the same oath; and shall have the same
functions, powers, facilities, and privileges as the jurors throughout the trial,
until the case is submitted for deliberations. An alternate juror who does not
replace a juror shall not attend or otherwise participate in deliberations.
F(5) Installation and discharge. Alternate jurors shall be installed to replace
any jurors who become unable to perform their duties or are found to be disqualified before the jury begins deliberations. Alternate jurors who do not replace jurors before the beginning of deliberations and who have not been
discharged may be installed to replace jurors who become ill or otherwise are
unable to complete deliberations. If an alternate juror replaces a juror after deliberations have begun, the jury shall be instructed to begin deliberations anew.
NOTE: Conforms Rule 57 F(3) to Council’s preferred style. Council staff requested an LC pink sheet.
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SECTION 4. ORCP 69 C, as amended by the Council on Court Procedures
on December 6, 2014, is amended to read:
C Motion for order of default.
C(1) The party seeking default must file a motion for order of default. That
motion must be accompanied by an affidavit or declaration to support that default is appropriate and contain facts sufficient to establish the following:
C(1)(a) that the party to be defaulted has been served with summons pursuant
to Rule 7 or is otherwise subject to the jurisdiction of the court;
C(1)(b) that the party against whom the order of default is sought has failed
to appear by filing a motion or answer, or otherwise to defend as provided by
these rules or applicable statute;
C(1)(c) whether written notice of intent to appear has been received by the
movant and, if so, whether written notice of intent to apply for an order of default was filed and served at least 10 days, or any shortened period of time ordered by the court, prior to filing the motion;
C(1)(d) whether, to the best knowledge and belief of the party seeking an order of default, the party against whom judgment is sought is or is not incapacitated as defined in ORS 125.005, a minor, a protected person as defined in ORS
125.005, or a respondent as defined in ORS 125.005; and
C(1)(e) whether the party against whom the order is sought is or is not a
person in the military service, or stating that the movant is unable to determine
whether or not the party against whom the order is sought is in the military
service as required by Section 201(b)(1) of the Servicemembers Civil Relief Act,
50 App. U.S.C. §521, as amended.
C(2) If the party seeking default states in the affidavit or declaration that the
party against whom the order is sought:
C(2)(a) is incapacitated as defined in ORS 125.005, a minor, a protected person
as defined in ORS 125.005, or a respondent as defined in ORS 125.005, an order
of default may be entered against the party against whom the order is sought
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only if a guardian ad litem has been appointed or the party is represented by
another person as described in Rule 27; or
C(2)(b) is a person in the military service, an order of default may be entered
against the party against whom the order is sought only in accordance with the
Servicemembers Civil Relief Act.
C(3) The court may grant an order of default if it appears the motion and
affidavit or declaration have been filed in good faith and good cause is shown
that entry of such an order is proper.
NOTE: Rule 69 C(2)(a) has been missing an ending conjunction for several
biennia. Council staff indicated that the conjunction “or” belongs there and requested an LC pink sheet.
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Proposal for Amendment
to Oregon Rules
of Civil Procedure

Date:

September 2, 2015

Name:

William Martin

Firm:

GleavesSwearingen LLP

Address:

975 Oak Street
Eugene, Oregon 97401

E-m'ail:

martin@gleaveslaw.com

Phone:

541-686-8833

Describe the amendment you are proposing for the Council's consideration:
---~Lpwp05e-tbat-ORCe-22LU-l-be-alIlendedS0-1hatthere

is provlsion for thtilUilaterilia~oLaih~[Ji::p_art~clalm in the event the I:)"-,Ia",in-,-,t,,,if,--f- - 1 - - - -

amends the complaint to add a new claim for relief.
So far as I can determine, there is no appeallate court casedetermining what "commencement of the action" means. If the plaintiff amends the
complaint to add a new claim for relief that should have a third-party added for complete effecient trial the plaintiff can block the addition of a
third-party claim if more than 90 days have passedfrom the commencement of the original action.
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