MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, November 7, 2015, 9:30 a.m.
Oregon State Bar, 16037 SW Upper Boones Ferry Rd, Tigard, Oregon
ATTENDANCE
Members Present:

Members Absent:

Hon. Rex Armstrong
Hon. Sheryl Bachart*
John R. Bachofner
Jay W. Beattie
Michael Brian
Kenneth C. Crowley
Hon. Roger J. DeHoog
Travis Eiva*
Jennifer L. Gates
Hon. Timothy C. Gerking
Hon. Jack L. Landau
Hon. David Euan Leith
Maureen Leonard
Shenoa L. Payne
Hon. Leslie Roberts
Derek D. Snelling*
Hon. John Wolf
Deanna L. Wray
Hon. Charles M. Zennaché*

Arwen Bird
Troy S. Bundy
Hon. R. Curtis Conover
Robert M. Keating

ORCP/Topics
Discussed this Meeting
ORCP 9
ORCP 17
ORCP 22
ORCP 45

Guests:
Matt Shields, Oregon State Bar
Council Staff:
Mark A. Peterson, Executive Director
*Appeared by teleconference

ORCP/Topics
Discussed & Not Acted
Upon this Biennium
ORCP 20 A
ORCP 21 A
ORCP 21 D
ORCP 21 E
ORCP 23
ORCP 25
ORCP 27 B
ORCP 32
ORCP 43 B(2)
ORCP 55
ORCP 57 F(5)
ORCP 68 C(5)

ORCP Amendments
Ready for Publication
ORCP 27 B
ORCP 57 F(3)
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ORCP/Topics to be
Reexamined Next
Biennium

I.

Call to Order

Mr. Brian called the meeting to order at approximately 9:30 a.m.
II.

Approval of October 3, 2015, Minutes (Appendix A)

Mr. Eiva pointed out an apparent error on page four of the draft minutes: a comment attributed
to Justice Landau, who was not present at the October meeting. (“At the last meeting, he
suggested that perhaps the Council should vote on them; and Justice Landau pointed out that this
Council is not the last Council.”) He suggested that Judge Armstrong may have been the one to
make the statement. Judge Armstrong agreed that he may have said it. Prof. Peterson observed
that the statement was made by him and may have been referring back to the September
meeting, but agreed that it is not clear. Mr. Eiva made a motion to amend the minutes
accordingly and to adopt the minutes as amended. The motion was seconded and passed
unanimously by voice vote.
III.

Administrative Matters
A.

Contacting Legislators

Mr. Brian asked for additional Council members to volunteer to contact legislators for
whom no one has yet spoken. The list of legislators (Appendix B) was discussed and
volunteers were noted. Judge Zennaché, Judge Conover, Mr. Eiva, and Mr. Snelling
agreed to divide the remaining Lane County‐area legislators. Mr. Brian stated that he will
divide any remaining legislators among Council members who have not yet volunteered.
Prof. Peterson stated that he will have Ms. Nilsson re‐send to the listserv his draft
introductory e‐mail to legislators so that members can edit it and send it to their
legislative contacts.
B.

Mileage Reimbursement

Prof. Peterson asked that Council members send mileage reimbursement requests to
Council staff for approval, rather than directly to the Bar. He explained that the Council
has used all but a minuscule amount of its travel budget from the Bar for this year, so
Council staff will send the forms to the Bar for processing in January of 2016.
C.

Council Website

Prof. Peterson announced that the Council’s updated website is now live, and he asked
Council members to let Ms. Nilsson know if they find any non‐functioning items. He
stated that all legislative history from the Council’s first biennium is now available for the
first time, including some documents that have not been seen since the 1970s that were
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hidden in a banker’s box in the Council’s archives. Prof. Peterson stated the Council’s
research assistant should have the second and third biennia organized and scanned soon.
Mr. Eiva remarked that he had recently used the legislative history from the first biennium
and that it was very helpful, but he did not realize it was new. He stated that he will find
out if he prevails on the issue for which he did the research on the following Friday.
IV.

Old Business
A.

Staff Comments

Mr. Brian began an open discussion about staff comments to the Council’s amendments
to the Oregon Rules of Civil Procedure (ORCP). Judge Zennaché wondered whether he
was referring to comments for past amendments or for this biennium’s amendments and
going forward. Mr. Brian stated that he does not believe staff comments on past
amendments are appropriate if staff comments are going to consist of more than pure
staff comments. Judge Zennaché stated that he is fine with the idea of having staff
comments on rules going forward, and that becoming a part of the Council’s legislative
history, but that he is not a big fan of the idea of going back and having the Council create
them for past rules. Judge Leith stated that he did not see a downside to having staff
comments as an available resource for someone who wants to do the research and go to
the Council’s website, but he felt that there are potential downsides to having them in the
published volumes: 1) the book becomes bulkier; and 2) having them there may
overemphasize the comments’ significance. He agreed that they are a good tool to shed
light and that they should be available if someone wants to search for them, with an
appropriate caveat or disclaimer. He stated that they are analogous to staff summaries in
the legislature, which are not available in the Oregon Revised Statute volumes but are
available upon search. Mr. Brian asked for Judge Leith’s opinion on comments for past
rules. Judge Leith observed that he is fine with them as long as there is an extra caveat.
Judge Gerking asked about the practicality of recreating comments for so many past
Council amendments. Mr. Bachofner replied that the staff comments under discussion
relate only to the last biennium. He stated that his opinion is that, as long as the entire
Council does not vote on whether to adopt them, he has no problem with the staff
commenting on what the Council did last biennium or going forward. Judge Armstrong,
Ms. Payne, and Judge Gerking agreed. Justice Landau stated that he has no problem with
the staff making comments, as it very common to have reporters’ notes on proposed
uniform rules, for example, but his only concern is the current Council trying to
retroactively create legislative history since it is not the same Council that promulgated
the amendments. Prof. Peterson suggested that, going forward there be no Council vote
on staff comments, but that staff will circulate them for feedback as to balance and
accuracy. He stated that they will include a disclaimer stating that, for legislative history,
one must go to Council website or, alternatively, to the legislature’s website if the
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legislature has made a change to the ORCP. Mr. Bachofner asked where the comments
would be located. Prof. Peterson stated that they would be published on the Council’s
website and, as such, in the public domain if West or anyone else decided to publish
them.
Mr. Bachofner moved that the Council allow the staff to make comments as to the last
biennium’s amendments, and that staff comments be allowed going forward without the
Council voting on them as a whole as any type of legislative history. Judge Wolf reiterated
that the motion should include that any collection of comments published by the Council
should include a caveat that indicates that the Council did not approve them. Mr. Beattie
reiterated that they should at least be circulated to Council members so that any potential
concerns can be raised with staff on a one‐to‐one basis. Mr. Bachofner agreed that it is
important for Council staff to get the benefit of collective wisdom. Judge Gerking asked
what exactly the scope of the comments would be. Prof. Peterson noted that, historically,
comments would indicate if there was a particular reason for a change, and in some cases
comments were used to highlight staff changes that were not intended to change the
operation of the rule. He noted that has already received some input on the comments
that were circulated for the last biennium.
Mr. Brian asked Mr. Bachofner to restate his motion. Mr. Bachofner moved that staff be
allowed to publish their comments for last biennium’s rule changes and that staff
comments be allowed to be prepared going forward, as long as they include the caveat
that the staff comments are not legislative history and that the language in the staff
comments is not voted on or approved by the Council, just reviewed. Judge Gerking
seconded the motion, which passed unanimously by voice vote.
Mr. Brian noted that Prof. Peterson has already circulated comments on last biennium’s
rule changes and has received input from a few Council members. Prof. Peterson stated
that he will make the suggested changes and re‐circulate the comments one more time.
Mr. Brian stated that the comments will be put on the Council’s website after they have
been re‐circulated. He agreed that it is appropriate to only put them on the Council’s
website, and if other organizations choose to publish them, they can. Mr. Bachofner
hoped that such other organizations would include the Council’s caveat if they did publish
the comments. Prof. Peterson stated that the caveat could be included at the top of every
comment if the Council felt it was appropriate. Judge Leith stated that he believes that
having them just once at the top of the comments is sufficient.
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B.

Committee Reports
1.

ORCP 7/9/10 Committee

Mr. Bachofner reported that the committee is working on language to make sure
the ORCP are consistent with the Uniform Trial Court Rule (UTCR) changes with
regard to eCourt. He stated that, in the current ORCP, parties must opt in for e‐
mail service and the rules distinguish between consent for e‐mail and electronic
service. Mr. Bachofner observed that when something is filed electronically, the
party that files it automatically consents to electronic service, and the committee
is trying to ensure that the language of the ORCP conforms to and does not conflict
with the UTCR. He stated that the committee is currently working on two drafts of
ORCP 9. The Council previously made a change [effective in 2012] that the parties
had to opt in to e‐mail service and that there had to be an agreement between
lawyers, because many lawyers did not want to use e‐mail. However, as of some
time in 2016, all counties in Oregon will be using eCourt, so people are going to
have to get accustomed to accepting service by e‐mail anyway. Mr. Bachofner
stated that one question is whether to allow self‐represented litigants the same
right. He noted that, with eCourt, that decision seems to be made by chapter 21
of the UTCR that says that parties must accept electronic service unless a party is
opted out by a court order. He also pointed out that we must keep in mind that
there is a difference between electronic service and e‐mail. He noted, for
example, that e‐mail might be an appropriate response to a request for
production; such discovery is not a part of eCourt as it does not get filed. He
stated that the goal is to make the systems complement each other rather than
conflict with each other. Mr. Bachofner stated that the committee should have a
draft by the next meeting.
Prof. Peterson stated that the committee made a change to the rule regarding
leaving a service copy with the court if someone does not have an address for
service, because it seemed a little strange these days to leave a paper copy as the
person in the clerk’s office could just hit the print button. He stated that the
committee talked about certificates of service, which are contained partly in
section B and partly in section C, and decided to make sure there is clear language
in section B to cover certificates of service for all of the various possible kinds of
service. Mr. Bachofner stated that he encountered a case this week where,
instead of sending him a copy of a request for admissions, the opposing party filed
it with the court. He did not find out about it until five days later when his
paralegal was in the court’s system and happened to see it. He stated that he does
not understand why this happened, because normally the court would send him a
copy of anything filed in the case. He observed that this raises the question: if one
is going to file something with the court, shouldn’t they send an e‐mail as well?
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Mr. Eiva stated that he has also had several cases where the act of e‐filing did not
result in service on the opposing party, so he has made it practice to e‐mail the
other party as well. Mr. Bachofner posited that this could be made a part of the
rule: that a party must send a courtesy copy to the other side of documents that
are electronically filed. Judge Roberts stated that there may be a problem with
the Odyssey case management system. Mr. Bachofner agreed and stated that
perhaps the failsafe for that is that we have people e‐mail a courtesy copy.
Ms. Payne asked whether Mr. Bachofner was referring to sending an e‐mail
courtesy copy, even if a party has not consented to e‐mail service. Mr. Bachofner
observed that, if a party is part of the eCourt system, they have consented to
electronic service under the UTCR. Filing a document in that system is deemed to
be service on the people who have consented to being part of the system. He
stated that he is contemplating that when a party electronically files and serves a
document, that party must also send it by e‐mail. He noted that official service is
electronic service but, if parties are not receiving documents, by having a
certificate of service stating that the document was also e‐mailed, the likelihood of
receipt is increased. Ms. Payne asked if the rule would allow some alternative
service like mail. Mr. Bachofner stated that he anticipated that it would include
mail or facsimile. Judge DeHoog asked whether using the word “serve” would be
accurate. Mr. Bachofner suggested using the words “provided by,” and noted that
he is just brainstorming. He asked Council members whether it sounded like a
reasonable backup system.
Judge Armstrong stated that it seems kind of strange to have an admonitory rule
saying that something is a good practice. Prof. Peterson replied that it would be a
requirement as a part of the certificate of service. Council members expressed
concern that this might be a premature step to address a problem that hopefully
will not exist by the time the rule change goes into effect. Ms. Payne stated that
we should be able to trust electronic service. Mr. Bachofner wondered what the
downside would be. Ms. Payne pointed out that, if there is a problem with
electronic service, there should be other ways to deal with it, including getting the
system fixed or going to the court for relief if a party did not receive a document in
time. She felt that asking people to serve in multiple ways because of a
technological problem might be problematic. Mr. Bachofner explained that the
rules do this in other places; for example, in Rule 7, if one serves by one method
that party sometimes needs to use a backup method to better ensure receipt. He
stated that, practically speaking, it is a very low burden, and that the best practice
is to send a courtesy copy anyway. Mr. Bachofner opined that it is a benefit to
justice to require it. Judge Gerking pointed out that, on the other hand, it will
likely be a temporary modification.
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Mr. Eiva stated that he had a motion with a shortened deadline and a brief for the
defendant was filed. He believed he would be served through electronic filing but
it did not happen, and six to seven days passed before he realized it had been filed
when the other side e‐mailed it. He stated that the strange thing was that it did
not show up in the Odyssey system either. He stated that he likes the idea of a
failsafe. He also observed that the Court of Appeals system works wonderfully,
and that he assumes that at some point Odyssey is going to work wonderfully, but
it is not there yet. Judge Zennaché stated that, before we try to solve this
problem, we should have some discussion with the people who are running the
system. Mr. Bachofner proposed that someone from the committee should
contact a representative. Mr. Shields asked whether it would be helpful to get
someone from the system to a Council meeting. Mr. Bachofner stated that
perhaps someone from the Oregon Judicial Department could first attend a
committee meeting.
Mr. Beattie stated that, as it currently stands under Rule 9, filing in eCourt is not
sufficient service on your opponent. Mr. Bachofner pointed out that the UTCR
changed it so that, by filing with the eCourt, the court serves the document on
everyone in the eCourt system and that is considered to be service under the
UTCR. Mr. Beattie wondered how this is service under Rule 9. Mr. Bachofner
stated that Rule 9 and the UTCR do not agree, and this is the problem the
committee is trying to fix. Mr. Beattie stated that he has not experienced this
problem. Mr. Bachofner stated that he had not either, until this week, but
apparently Mr. Eiva has experienced it repeatedly. Mr. Crowley stated that the
Department of Justice has also experienced it but, from his perspective, it is a
technology problem. Judge DeHoog stated that it may not be a technology
problem. He observed that, because of practice in federal court, there is an
assumption that when documents are filed electronically they are automatically
distributed, but with the state system when documents are electronically filed,
they go to a person who reviews them, and they have stacks of documents that
they review before they are accepted, and they are not distributed until after
acceptance, which can take at least several days in some courts. Mr. Bachofner
agreed that there is a huge lag and, if that is the case, why not have a redundancy
that protects everyone involved. He stated that the committee will discuss it
further and let the Council know what it concludes.
2.

ORCP 15 Committee

Judge DeHoog stated that the committee’s preliminary conclusion was that no
changes need to be made. He stated that the committee has not had an
additional meeting but is working on scheduling one. He did not anticipate that
the committee would change its position that no changes will need to be made to
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either Rule 15 or Rule 21.
3.

ORCP 17 Committee

Judge Armstrong stated that the committee had met and concluded that there
was no need to take any action. He stated that he will prepare a report
summarizing the committee’s conclusions. Prof. Peterson noted that he had sent
an e‐mail to the committee stating that a statute [ORS 9.380] seems to say that an
attorney can leave a case voluntarily by consent without leave of the court. Judge
Armstrong replied that the issue, as the committee understood it, was should Rule
17 be changed in such a way as to make that process more clear and help people
understand when they are of record and when they are no longer of record. He
stated that the statutes already answer that question, and that the committee did
not feel that there was anything that could be added to Rule 17 or any other rule
to supplement the statute.
4.

ORCP 22 Committee

Ms. Payne stated that the committee had met and submitted a report (Appendix
C). They discussed whether Rule 22 needs to be amended to allow defendants to
bring cross‐claims against third party defendants, and agreed as a committee that
the rule should be amended to allow this to occur. She stated that the committee
is proposing an amendment to change the words “the plaintiff” to “any party.”
Ms. Payne explained that the committee believes that this will solve the problem
and that it is the simplest amendment that could be made to the rule. She stated
that the committee discussed whether this change would bring any unintended
consequences and concluded that, since this is how the federal rule works, it
probably would not, but stated that the committee is planning on doing more legal
research before its next meeting to make sure the proposed amendment will
work. She asked that Council members advise the committee if they could think of
any potential problems.
Mr. Bachofner observed that there is currently a 90 day period where it is
presumed that one can file a third party claim, and wondered if there would be
some unintended effect and whether the rule needs to spell out a time period
during which any party may assert a cross‐claim. For example: can a party do it a
week before trial; should there be a presumed period of time after a third party
complaint gets filed and is responded to in which any other party can file a cross‐
claim or counterclaim? Mr. Snelling stated that this would be a problem already
with cross‐claims that are permitted by a plaintiff. Ms. Payne pointed out that a
plaintiff can already bring a claim against an existing third party defendant without
a time limit. She stated that adding timelines would be a different discussion. Mr.
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Eiva stated that he does not believe it would be necessary because the 90 day
period exists in which to file the third party claim, so every defendant is on notice
of that time period. He stated that this is not creating any added burden but,
rather, an added advantage. It was observed that the 90 day period just applies to
a third party complaint. Mr. Bachofner agreed, but stated that he would like to
have some time limitation after the third party complaint is filed during which a
party is allowed to file another claim. He opined that, at some point, it may make
sense to have a limitation. Ms. Payne stated that after a third party complaint is
filed a party has an additional 30 days to bring a cross‐claim, and wondered why
they would bring it 60 or 90 days after. Mr. Eiva asked whether we are still calling
it a cross‐claim rather than third party practice because we are amending Rule 22
C and allowing any party to file. Ms. Payne stated that it is still a cross‐claim. Mr.
Beattie stated that as more defendants are brought to the party and as all of the
defendants can cross‐claim, he assumes that if one party has already answered it
would be a motion to amend to add a cross‐claim, so he believes that the court
would have oversight at that point in terms of allowing cross‐claims. Mr.
Bachofner asked whether one would have to do a motion to amend to add a new
claim against a new party to the case. Mr. Beattie stated that this would be the
case if a party has answered and wants to add a new party to their answer.
Judge Armstrong pointed out that, if we look at some of the other rules that bear
on how cross‐claims and other claims occur, there could be some other time
provisions that are already in play. Mr. Bachofner agreed that rules like the 10 day
rule could have an impact, and stated that it should be looked at. Ms. Payne
agreed that the committee should look at whether there are already time
provisions in play for filing cross‐claims. Prof. Peterson asked that the committee
please copy Council staff with the next iteration of its proposed rule change so
that it can be put into standard Council editing format.
Mr. Beattie asked how a person would end up with a situation where there was an
automatic obligation to respond since, if a party adds a defendant and that
defendant wants to cross‐claim against an existing defendant, if that existing
defendant has answered, it would have to amend. Mr. Bachofner stated that, if a
party filed an affirmative defense of comparative fault of another defendant, that
other defendant would have to reply to the third party defendant’s pleading and
there would be a timeline associated with that and that party would have a right
and an obligation to reply to the affirmative defense. Mr. Beattie pointed out that
this is not a cross‐claim. Mr. Bachofner replied that a cross‐claim could be
asserted in the response. He stated that he does not know if this is a problem, but
it should be looked at.
5.

E‐Discovery Committee
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Judge Zennaché stated that the committee had not met but would convene in the
following month.
6.

ORCP 44 Committee

Mr. Beattie stated that the committee had not yet met but would be meeting in
the near future.
7.

ORCP 45 Committee

Ms. Wray reported that the committee had met but had not yet issued a report.
She stated that the committee is considering a draft amendment that Mr.
Bachofner submitted at the end of last biennium regarding amending the number
of requests for admission allowed if the ones above the current limit of 30 are only
dealing with the authenticity of documents. Mr. Bachofner stated that this would
be an attempt to streamline the process for trial. Ms. Wray pointed out that the
text of the rule change that Mr. Bachofner submitted mixes the authenticity
concept with a hearsay exception concept and that the committee needs to divide
those concepts and decide whether it is trying to address authenticity or hearsay
or both. Mr. Bachofner stated that he prefers to do both because the idea is to
not require the records custodians to appear in court unless it is absolutely
necessary, and he feels that this change gives the incentive for parties to not play
games.
8.

ORCP 47 Committee

Ms. Gates stated that she has draft changes submitted to the committee for
comment, but has not yet been able to schedule a meeting.
9.

ORCP 79‐85 Task Force

Judge Zennaché reported that Prof. Peterson had sent an e‐mail to the executive
committees of the Debtor‐Creditor section and Consumer Law section of the
Oregon State Bar and was waiting for a response. He stated that he has spoken to
a few local members of the Debtor‐Creditor section who have said they would
pass along the Council’s desire to create task force. He has also printed a list of
both sections’ executive committees and the dates of their next meetings and may
try to get some time on their schedule to set something up. Prof. Peterson stated
that attorney Mike Fuller is on the Consumer Law section’s executive committee
and had volunteered to be on the task force. He also contacted Mr. Bachofner’s
partner, Russ Garrett, but has not yet heard back.
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V.

New Business

No new business was raised.
VI.

Adjournment

Mr. Brian adjourned the meeting at approximately 10:30 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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DRAFT MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, October 3, 2015, 9:30 a.m.
Oregon State Bar, 16037 SW Upper Boones Ferry Rd, Tigard, Oregon
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Members Present:

Members Absent:
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Michael Brian
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Robert M. Keating
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Maureen Leonard
Shenoa L. Payne
Hon. Leslie Roberts
Derek D. Snelling
Hon. John Wolf

Hon. Sheryl Bachart
Hon. Timothy C. Gerking
Hon. Jack L. Landau
Deanna L. Wray
Hon. Charles M. Zennaché

ORCP/Topics
Discussed this Meeting
ORCP 7
ORCP 9, 9 G
ORCP 10
ORCP 15
ORCP 21 B
ORCP 22 B, C
ORCP 27 B
ORCP 44
ORCP 47
ORCP 57 F(3)
ORCP 69 C

Guests:
Matt Shields, Oregon State Bar
Council Staff:
Shari C. Nilsson, Executive Assistant
Mark A. Peterson, Executive Director
*Appeared by teleconference

ORCP/Topics
Discussed & Not Acted
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ORCP 20 A
ORCP 21 A
ORCP 21 D
ORCP 21 E
ORCP 23
ORCP 25
ORCP 27 B
ORCP 32
ORCP 43 B(2)
ORCP 55
ORCP 57 F(5)
ORCP 68 C(5)

ORCP Amendments
Ready for Publication

ORCP/Topics to be
Reexamined Next
Biennium

ORCP 27 B
ORCP 57 F(3)
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I.

Call to Order (Mr. Brian)

Mr. Brian called the meeting to order at 9:33 a.m.
II.

Approval of September 12, 2015, Minutes (Mr. Brian) (Appendix A)

Mr. Brian asked whether any members had corrections to the draft September 12, 2015,
minutes, which had been previously circulated to the members. Hearing none, he called for a
motion to approve the minutes. Judge Roberts made a motion to approve the minutes, Mr.
Bachofner seconded, and the minutes were approved unanimously by voice vote.
III.

Administrative Matters (Mr. Brian)
A.

Introductions

Everyone present, and those on the telephone, introduced themselves to the Council.
B.

Website

Ms. Nilsson showed Council members a preview of the upcoming Council website that will
soon be launched. She explained that the content will largely remain the same, but that
the format will be more user‐friendly, particularly to users of mobile devices. She stated
that the design incorporates photographs of the state’s county courthouses, as well as a
site map at the bottom of every page for easier navigation. Mr. Brian asked when Ms.
Nilsson thought the website would be live. She explained that she thought it would be in
the next few weeks. He asked how much work she had put into the new website; she
estimated about 2 months of work, on and off. Mr. Brian stated that he wanted to
express his appreciation for her hard work.
C.

Contacting Legislators

Prof. Peterson explained that, as one of the two smallest state agencies, during economic
hard times the Council has sometimes had difficulties with funding. The Council is now
receiving its traditional funding, currently in the amount of a little more than $53,000 per
biennium, which covers the basic expenses. He stated that Council members started
corresponding by e‐mail with legislators to inform them about the Council’s good work
partly so that, when funding issues come up, the Legislature is aware of what the Council
does. He observed that it is a good idea for Council members to contact legislators if they
are constituents or work in a legislator’s district, as well as if they have a personal
relationship with a legislator. Further, it is especially important to be in contact with
legislative leaders. Mr. Shields distributed a list of legislators and asked that Council
members indicate those legislators with whom they would like to correspond. Mr.
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Bachofner asked about the frequency of correspondence. Prof. Peterson stated that, in
past biennia, Council members had attempted to send an e‐mail after each meeting,
which may have been too ambitious. Mr. Bachofner stated that it may depend on each
Council member’s relationship with the legislator. Prof. Peterson stated that he would
draft the first e‐mail for members to modify, as appropriate, for their correspondence.
D.

Mileage Reimbursement

Prof. Peterson explained that the Oregon State Bar, which generously funds Council travel
reimbursement, operates on a calendar year and appreciates receiving reimbursement
requests during the same calendar year in which the expenses were incurred. He asked
Council members to submit their forms to Council staff as soon as possible after the
meeting for which they are seeking reimbursement.
E.

Readability Programs

Ms. Nilsson stated that Council staff had looked into programs that analyze text to
determine its reading level. She stated that there are numerous free, web‐based
programs available that give various levels of detail using different grade‐level analysis
scales. She explained that Microsoft Word 2010 has a very basic grade‐level feature in its
grammar check that also counts the number of sentences in the passive voice. Prof.
Peterson observed that, if the Council would like to use such software, it should probably
come to a decision on what approximate grade level would be the goal.
F.

Meeting Locations

Mr. Brian reiterated that all Council meetings are currently scheduled to take place at the
Oregon State Bar offices but that, if anyone would like to schedule a meeting outside of
the Portland metro area, the venue and date should be planned as soon as possible so
that Council members can check their calendars and check with their families regarding
weekend travel.
IV.

Old Business (Mr. Brian)
A.

Staff Comments (Appendices B and C)

Mr. Brian stated that he would like to have a robust conversation about staff comments,
both from those who think they are a good or a bad idea. He reminded the Council that
Prof. Peterson had prepared staff comments for each rule change from last biennium, and
that those are Prof. Peterson’s thoughts about the rule changes. The question is what to
do with those comments. Prof. Peterson explained that, in some publications, staff
comments follow each of the rules. He stated that, at the inception of the rules of civil
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procedure, there were comments on pretty much every rule, and these comments gave
some guidance as to what the Council's thinking was and the origin of each rule. As
biennia went by, staff comments became relatively short, basically explaining why a
change was made (e.g., because of case law, because of a change in another rule, etc.).
Prof. Peterson stated that, before he became Executive Director of the Council, staff
comments had been discontinued. He stated that Judge Richard Barron of Coos County
was a former Council member who recalled that the Council likely stopped writing staff
comments because of PGE v. Bureau of Labor and Industries [116 Or App 356, 842 P2d
419 (1992)]. Judge Barron suggested to Prof. Peterson that, since that case has been
rethought, it might be a good idea to revive staff comments. Judge Barron’s suggestion
was related to the last biennium’s Council, which thought it was a good idea.
Prof. Peterson noted that comments have not been written in a long time, and staff was
not sure exactly what the process should be. At the last meeting, he suggested that
perhaps the Council should vote on them; Judge Wolf pointed out that they are staff
comments, not Council comments; and Justice Landau pointed out that this Council is not
the last Council. Prof. Peterson stated that he believes comments can be helpful because
they are not the authoritative word but, rather, just a hint as to why the amendment was
promulgated and whether someone would want to dig deeper. He noted that, even with
the Council’s new website, minutes will still be tedious to research. This is particularly
true when someone is attempting to learn why, for example, the Council added a
disjunctive or a comma to a rule when the intent was not to make a meaningful change
but, rather, to insert it because it was accidentally left out. Prof. Peterson recalled that, at
last biennium’s publication meeting, Judge Gerking asked that a word in a certain rule be
changed simply because it had always bothered him, and he is not sure of the degree to
which the minutes reflect that type of change. He observed that, lawyers being lawyers,
they are inclined to think there must have been a reason – so the intent of the staff
comments is not to say “here is what the rule means” but, in some instances, to put up a
sign saying “this did not really mean anything.” Mr. Bachofner pointed out that the
statutory construction rule presumes that the intent was to make some type of change.
Prof. Peterson stated that, at Mr. Brian’s suggestion, he drafted a disclaimer that basically
states that the comments are the opinion of one person with no vote and that they are
not legislative history but, rather, a recollection of the impetus for the rule changes by
someone who was there when the rule changes occurred.
Judge Armstrong compared staff comments to staff summaries of legislation. He
observed that the legal effect of these staff summaries is somewhat nebulous because
they are not formally part of legislative history, nor approved by anyone, but he stated
that they are nonetheless useful. He observed that the Court of Appeals has cited these
summaries occasionally and, while they do not represent formal legislative action, they
nonetheless represent someone’s suggestion of what the Legislature was doing. Judge
Armstrong stated that he believes that staff comments would be useful, and sees no harm
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in them.
Mr. Brian asked whether anyone believes it is a bad idea in any way to have staff
comments. Mr. Bachofner stated that he feels that the only potential way that comments
could be bad is if there was inaccuracy in the staff comments, but by the Council at least
looking through them before they go out and making sure there are none, that is solved.
Mr. Beattie asked whether the first comments at the Council’s inception were committee
commentary or staff commentary. Prof. Peterson stated that he checked and it actually
says staff comments. Mr. Beattie stated that, as long as they are circulated at the same
time as the promulgation of amendments and the same group of people agrees on them,
he thinks they could be helpful for users. Judge Leith agreed, as long as they are available
to and reviewed by the same Council that promulgated the amendments. Mr. Brian
observed that, as it relates to these staff comments, that is not going to happen. He
stated that, going forward, the Council would have to draft them during the biennium.
Mr. Eiva asked whether we would need a super majority vote as to the accuracy of staff
comments. Judge Armstrong stated that we do not. Mr. Beattie stated that, if you look at
the minutes, there is not usually an ambiguity about why the Council is doing something.
He stated that it is fairly easy to summarize why something was done.
Mr. Bachofner liked the idea of a preface before staff comments. Judge Armstrong
agreed with Prof. Peterson’s draft preface, except suggested replacing the word
"intention" for "intent.” Mr. Bachofner appreciated that the preface also directs people
where to go to find the legislative history. Mr. Crowley wondered how people will have
access to the comments. Prof. Peterson stated that they would be available on the
Council’s website, but noted that he has also been in discussions with the Office of
Legislative Counsel about publishing a less expensive and more timely book than West
that would include the ORCP with comments, along with the Uniform Trial Court Rules
(UTCR) and the Rules of Evidence. The book would be available in December so that
attorneys would have it when the new rules go into effect in January, rather than the
West book that does not come out until April. Presumably the book would be available
and in the public domain, so any publisher that wants to publish the ORCP would also
have access to the comments.
Ms. Payne pointed out that, in the comment to Rule 1, the language “not intended as a
substantive change,” is used. She cautioned against such language, since the Council does
not make substantive law changes. Ms. Payne observed that other comments use the
language, "not intended to effect a change to the rule's meaning or operation" and she
wondered whether that language could also be used in the comment to Rule 1. Prof.
Peterson explained that the Legislature had already made a change and that the Council
was inserting the Legislature’s language into the rule, and that this is why he had chosen
to specify that the Council, as opposed to the Legislature, was not making a substantive
change. Mr. Bachofner pointed out that the Council’s role is not to make a substantive
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change in the law, but that the Council is allowed to make substantive changes to
procedure. He agreed that it is a fine line, but he hates to see the Council retreat from
making changes because something is labeled “substantive” because making substantive
changes to court procedures is what the Council is charged to do.
Mr. Brian reiterated that the Council needed to decide as a policy: whether to have staff
comments; and, if so, what is the best mechanism to let people know they are not
legislative history, not the comments of the Council as a whole. He stated that this is
important so that, in the heat of battle in a particular case, a lawyer does not rely on staff
comments as the final word. Mr. Eiva wondered where the substance of the comments
derive from if it is not legislative history. Mr. Brian explained that it is the staff's
understanding of what the Council did. Judge Roberts stated that it is a helpful
observation by someone who was there.
Mr. Shields stated that, in the Legislature, committee staff write summaries of bills and
boilerplate language is included at the bottom that says that the summaries were written
by staff and have not been endorsed by the Legislature. He observed that this is adequate
for the purpose. Judge Armstrong stated that Council members can review the comments
and be helpful if something seems not prudent or right. Prof. Peterson stated that he
would appreciate such informal suggestions to inform and make the comments better.
Mr. Brian agreed and stated that it would not be the Council talking to staff but, rather,
individual members. Mr. Beattie agreed that there should be some oversight so that
there is no unnecessary ambiguity. Judge Armstrong opined that he would be surprised if
legislators do not focus on the language in staff summaries. Mr. Shields agreed that
legislators give deference to staff, and stated that he expects that legislators care more
about the summary than what is in the actual legislation because the summary is the
clearest statement. He observed that legislators do not sign off on the summaries
because they would take on a very different meaning in that case – if there is oversight or
some kind of vote, you cannot go into court any more and say this was just a summary,
because it is now part of legislative history. Mr. Eiva suggested that Council members
who are on a committee that see problems with a comment should be able to submit a
comment on a comment. Prof. Peterson worried about complications with minority
reports and suggested that, in such a case, that committee member could express his or
her concerns and that he or she could come to an agreement with Prof. Peterson as an
individual Council member.
Mr. Bundy stated that, the more complicated the comments get, the less he likes the idea.
He observed that the reality is that people like shortcuts, so they are likely to rely on the
staff comments as a shortcut. He opined that if such a shortcut is going to exist, it needs
to be reviewed in some fashion. He compared the situation to medical malpractice cases
where there are long, detailed radiology reports with many comments and descriptions
but, also, a one or two sentence impression, and stated that most providers rely on the
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short impression rather than read the entire report. He suggested just sending an e‐mail
asking whether anyone disagrees with the comments. Mr. Beattie suggested making it
simple and delegating it as an obligation of the chairperson of each committee to read the
pertinent staff comment. Prof. Peterson felt that the entire committee should look at the
comment and have an opportunity for input, because there are always different positions
that get worked out in the committee process and we want to be certain that nothing gets
accidentally misrepresented. He noted that, going forward, it would be prudent to have
the staff comments created in tandem with the drafts of the amendments. He thought
that Judge Wolf's suggestion that they are staff comments is appropriate, and suggested
actually adding the language, “These comments are not legislative history for purposes of
construction” to the disclaimer.
Mr. Brian suggested deferring the issue for another month to give members time to think
a bit more about it. Mr. Bundy asked whether proposed comments from last biennium
can be sent to the members who are no longer on the Council for input. Mr. Brian stated
that they do not have any ability to approve them. Judge Wolf pointed out that they
would be merely reviewing for accuracy, not for approval. Mr. Beattie asked whether the
Council would be deciding next month about just doing comments going forward, or
whether it would be dealing with last biennium’s comments as well. Prof. Peterson stated
that, last biennium, the Council had made the decision to have staff comments, but it just
did not specify how. Judge Conover asked whether, if the Council had already decided to
do staff comments last biennium, it would be revisiting that issue again next month. Mr.
Brian stated that the issues he sees for next month were as follows:
1)

2)
B.

staff comments applied to rules promulgated last biennium: what will they
be and what language will precede them that limit their impact on
legislative history; and
how to deal with staff comments going forward.

Committee Reports
1.

ORCP 7/9/10 Committee (Appendix D)

Mr. Bachofner explained that he had an emergency arbitration on Monday so Prof.
Peterson ran the committee meeting. Prof. Peterson stated that the committee
discussed primarily Rule 7 and Rule 9 with regard to service by e‐mail. He stated
that there was one suggestion that service by publication be made more flexible,
without the need to go to court, and that the committee thought this was not a
good idea. He also stated that the committee did not think that completely
rewriting Rule 7, another suggestion, was necessarily a good idea, since such
reorganization can make research more challenging if sections are renumbered.
The committee decided to review the rule to see if more lead lines can be added
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to make it more user friendly. Prof. Peterson observed that Rule 7 is a long rule,
but there is some structure to it: it outlines what the summons has to include,
what the constitutional standard is, what kinds of service there are, every
conceivable kind of defendant that could be served, return of service, and what
happens if a mistake is made. Prof. Peterson observed that it would be a large
undertaking to rewrite it.
Prof. Peterson stated that the committee talked about service by e‐mail and noted
that some people are not going to be very happy with a change to make service by
e‐mail an equal option for service of pleadings and documents. The committee
discussed electronic service and eCourt, and that electronic service will be
imposed on lawyers in counties that transition to eCourt. He noted that service by
e‐mail is currently restricted to attorneys and they must opt in, and the questions
are whether service by e‐mail should be open to self‐represented litigants and
whether it should be made an opt‐out process. He noted that those ideas got
considerable traction in the committee. Mr. Shields stated that there are currently
technical impediments to making electronic service available to self‐represented
litigants, but that may change. He noted that it is a security issue, because there is
no way for the system to identify whether someone is who they say they are,
except for bar members, and there is no ability for self‐represented litigants to set
up an account in the system. Judge Wolf stated that, theoretically, it would be
possible to allow self‐represented litigants to serve and be served by e‐mail. Mr.
Shields agreed that, in theory, it is possible, but explained that there are still some
security concerns; for example, unlike with a mailing address, there is no easy way
to positively identify an e‐mail account as belonging to someone.
Mr. Brian wondered how the system deals with lawyers appearing pro hac vice.
Mr. Shields stated that he did not know, but that he can ask. Mr. Bachofner
stated that there has been another proposed amendment to UTCR 5.100 that
deals with self‐represented litigants, and that this amendment is a bit more
favorable than the last one proposed. Prof. Peterson stated that before its next
meeting the committee will take a look at Chapter 21 of the UTCR and see if that
will help them with their thinking. He noted that the committee would like other
Council members to contact them with comments so that the committee will have
their collective wisdom before their next meeting.
2.

ORCP 15 Committee

Judge DeHoog reported that the committee had a teleconference and reached
some preliminary recommendations. He observed that the committee is really
dealing with both ORCP 15 and ORCP 21 B, which deal with the same issue: the
time allowed for filing an amended pleading after a motion to make more definite
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and certain is granted. He stated that there was some uncertainty in his mind as
to what exactly the concern was – one question was whether the time should run
from entry of an order rather than from service, but the September 12, 2015,
minutes also make reference the possible confusion between circulation of the
proposed order and service of an actual order. Judge DeHoog stated that the
committee addressed both of those potential problems. He stated that the
current rule states that, once there has been a successful motion to make more
definite and certain, the non‐movant party has 10 days after service of the order,
and that is consistent between Rule 15 and Rule 21 B. He stated that committee
felt that there should be no confusion as to what an order is – something reviewed
and issued by the judge – and that the preliminary circulation should not
constitute service in any way.
As to the question of whether the timeline should run from entry as opposed to
service of the signed order, the committee felt that it would probably need to do a
major review of the ORCP and look at every place that references service of an
order and possibly amend at every place. Judge DeHoog wondered whether that
would be appropriate or feasible. He stated that the tradition has been to file a
notice card with the proposed order to be mailed by the court after an order is
signed but, at this time, there is no process under eCourt to send a notice to the
parties that an order has been signed. He stated that he believes a change is being
made on a statewide basis, but there is currently no formal process. The
committee therefore felt that it would be premature to suggest changing to entry
of an order as starting the 10 day deadline as opposed to current language that
refers to service of the order. The committee recommends not making any change
but, rather, looking further at the issue of what is service. Judge DeHoog observed
that the practice in the past has been that the court issues an order, and he does
not know how many parties actually take that signed order and serve it on the
other party. He stated that he was unsure whether there should be something in
the rule that says “upon service or issuance by the court” or words to that effect.
However, the preliminary recommendation of the committee is to not do anything
with ORCP 15 or 21 B, as the rules are relatively clear and any tinkering could lead
to further problems than those perceived.
Mr. Brian agreed that this was a good summary of the committee meeting and
stated that the real question is when does service occur under eCourt, since
lawyers do not know when judges have signed an order. Judge DeHoog pointed
out that the state is not through with the transition to eCourt, and the Council may
want to wait until the transition is complete. He expected that in about a month
or so there will be a semi‐automated process for notifying parties by e‐mail once a
judge has signed an order and stated that, given that, the Council might not need
to make any changes.
9 ‐ 10/3/15 Council on Court Procedures Draft Meeting Minutes
Council on Court Procedures
November 7, 2015, Meeting
Appendix A-9

Mr. Bundy observed that the rule appears fine the way it is. He stated that, if
there were an actual punishment for failing to get amendments in within the time
prescribed by the rule, he might be more concerned but, as it is, there are no
teeth. He stated that a party can file a motion for sanctions, but that he has not
been successful. Judge DeHoog agreed that Rule 15 has no clear teeth, but stated
that Rule 21 B does provide that the court can strike a faulty pleading after a
motion to make more definite and certain if an amended pleading it is not timely
filed, so there is the potential for a significant sanction there. Mr. Eiva pointed out
that, under the rule, anything not denied can be deemed admitted as well, so that
usually gets the answer in. Judge Roberts expressed concern that, since not
everyone has transitioned to e‐Court, it is wise to be really careful not to require
things without knowing whether they can be done. She stated that, in several
instances, the courts were promised that the technology could do something but
the later response from the technology experts providing the filing system has
been that it is not possible. She pointed out that the Council must know before it
creates a rule that requires something that the requirement can actually be
complied with.
3.

ORCP 17 Committee

Judge Armstrong reported that the committee had not yet met.
4.

ORCP 22 Committee (Appendix E)

Ms. Payne stated that the committee had met. She explained that the complaint is
that Rule 22 does not provide a procedural mechanism for a defendant to assert a
cross‐claim against an added third party defendant. She noted that the federal
rules provide such a procedural mechanism and that the person who suggested an
amendment would like the rule changed to be more like the federal rule. Ms.
Payne stated that section B of the rule currently provides that a defendant can
allege a cross‐claim against any other defendant, whereas the federal rule
provides that a party can assert a cross‐claim against any other party. The
committee discussed whether the rule should be amended to be more like the
federal rule, and initial discussions included whether other sections of Rule 22
actually do provide a procedural mechanism for this. Ms. Payne stated that
section C of the rule, which addresses third party complaints, limits bringing third
party complaints against non‐parties, so the committee did not think section C
provided such a mechanism. Once that third party defendant exists, section C
talks about plaintiffs being able to bring cross‐claims against third‐party
defendants, but does not discuss existing defendants being able to bring cross‐
claims against third‐party defendants. Ms. Payne stated that the committee is
going to take a deeper look into the rule, but that it appears that the person who
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suggested the amendment is correct. She stated that Judge Bachart had raised the
question of whether there might be any unintended consequences in amending
Rule 22 B to read "a party against any other party" like the federal rule.
Mr. Keating stated that, since the committee meeting, he had reviewed a case
[Eclectic LLC v. Patterson, 357 Or 25, 346 P3d 468 (2015)] that includes some
language appropriate to this issue, but in a much broader context, in that the court
basically stated that the comparative negligence statute sort of eliminates
contribution claims and indemnity claims. He stated that the opinion also
comments about how the comparative negligence analysis and the contributory
negligence statute are inconsistent. He stated that the committee may want to
examine this inconsistency. Mr. Keating spoke about one of his cases in which he
wanted to bring in a third‐party defendant on a contribution claim and
encountered the decision in Lasley v. Combined Transport, Inc. [351 Or 1, 261 P3d
1215 (2011)]. He stated that have been many changes in terms of what law is
applicable compared to what used to be, and the Eclectic LLC case basically says
that Fulton Insurance Co. v. White Motor Corp. [261 Or 206, 210, 493 P2d 138
(1972)], does not apply any more. Mr. Keating felt that the committee should
perhaps look at both comparative negligence and the third party practice rule and
see if anything needs to be done to bring our procedures into conformity with this
case law.
Mr. Beattie stated that, in most comparative fault cases, there is no longer
common law indemnity, and in other cases the court has been very clear that
ORCP 23 does not create claims for relief but is just a procedural mechanism for
asserting them. He stated that he does not believe that the substantive case law is
going to make a change in the procedural rule, but thought that there should be a
procedural rule that is clear that everybody has the right to bring whatever claims
they think they have to a lawsuit. Mr. Bachofner stated that it does not
necessarily eliminate contribution claims. He pointed out that, unless someone is
actually a party to lawsuit, there is still a right to contribution if you can establish
you paid more than you should have paid when you resolve the claim that would
have been against another party. He pointed out that the jury cannot compare
the fault of a non‐party, and that there can potentially be a contribution claim
later on in his view. Mr. Keating stated that it is interesting where there is a statute
and a rule that do not jibe, and the Council has some role procedurally to play in it.
Mr. Crowley asked whether there have been instances where litigants have been
denied the opportunity to assert the cross‐claim. Judge Leith answered that
apparently there was a Washington County case that the person who suggested
the rule amendment was concerned about. Judge Conover asked whether anyone
was aware of any other cases besides that one. He stated that he understood Mr.
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Keating’s point that no one should be precluded from bringing a claim against
someone who is not already a party, but he wondered whether there have been
cases where parties are without that remedy. Mr. Brian mentioned an employer’s
liability law claim where he sued a general contractor and several subcontractors.
The general contractor filed a cross‐claim against one of the other defendants and,
based on the Court of Appeals decision, they disagreed that this was no longer a
claim that was available. He stated that he believes this is consistent with the
Washington County situation described by the person who made the suggestion.
Judge Roberts pointed out that the question is not really about denying the ability
to bring a claim but, rather, whether there is an efficient procedure. She observed
that a party can always file a separate lawsuit and move to consolidate, but that
might be more cumbersome. Judge Armstrong stated that, after a party makes a
claim that has no legal basis, there can be a motion for judgment on the pleadings
or to strike on the basis that it does not state a claim, but the debate underlying
the issue is the “Frank Pozzi Rule”: third party practice just complicates the
plaintiff’s claims and litigation becomes more cumbersome. Judge Armstrong
noted that, if you allow any claim against any party that has any basis in law or
not, you are allowing a case to become more of a mess, but by the same token you
are asking to move everything along as a lump, which may be more efficient. He
noted that it is a policy issue of how readily do you allow cases to become
absorbed as an exercise to resolve all possible disputes among all parties in the
case.
5.

E‐Discovery Committee

Ms. Payne reported that the committee did not meet.
6.

ORCP 44 Committee (Appendix F)

Mr. Keating stated that the committee had met and addressed the three issues put
before them:
1) Require plaintiffs to attend independent medical exams (IMEs) without a formal
motion. Mr. Keating stated that, the way ORCP 44 A reads now, the defendant
must file a motion and submit evidence to establish the reasonableness of the
examination. The suggestion was to dispense with that requirement and treat
IMEs more like depositions, with notice and motion to quash.
2) Recording medical exams. The committee felt this proposal is really addressing
the whole concept of what conditions can be imposed on IMEs, of which there
have been many suggested. Mr. Keating stated that the suggestion seems to
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propose that every IME should be required to be recorded so that all of the
lawyers have access to exactly what was said.
3) Plaintiffs should more clearly have to provide medical records to the defendant
upon filing the case. Mr. Keating stated that the committee spent a lot of time on
this issue last biennium with a Council that was close to split down the middle, and
the committee did not believe there was much of a chance that a different result
could be obtained this biennium.
Mr. Keating stated that the committee recommends that issues 1 and 2 should be
pursued together. He mentioned Lindell v. Kalugen [353 Or 338, 297 P3d 1266
(2013)], where plaintiffs were denied the right to have a party present during the
examination and they mandamused the issue. He stated that the court issued a
very detailed opinion that explored the history of ORCP 44 A back to when it was a
common law court‐recognized right to get an order for an examination, then when
it was a statute, and then when it became a rule. He noted that the basic
conclusion was that both granting the right to an IME and addressing any
requested conditions on the IME have always been recognized as individual
matters based on judicial discretion. The court denied mandamus that would have
compelled the court to let people attend the IME. Mr. Keating stated that he
recognizes that, for lawyers who have been practicing a long time, the idea of
imposing a lot of conditions on the IME seems to be relatively new, and it seems
relatively more common that there are disputes about the IME. He stated that the
committee thought that it could look to see if anything that could be done
procedurally to make the resolution of these disputes easier and perhaps get
people back to the former practice where everyone recognized you had the right
to an examination and any conditions to be placed on the examination were
basically negotiated out between the lawyers.
Mr. Eiva stated that he has always worked it out and has never been involved in a
motion. He agreed that, as general principle, lawyers should be working it out.
Mr. Beattie stated that these issues are recurring and frequent in Multnomah
County: what are the parameters of the IME; what sort of discovery by the
examining physician is permitted; and what kind of financial records are available.
Judge Leith noted that he only sees the issue when he has Multnomah County
lawyers before him. Mr. Beattie opined that there is definitely value to having the
rule looked at, but he was not sure whether the ORCP level or the UTCR level was
more appropriate.
7.

ORCP 45 Committee

Ms. Leonard reported that the committee had not met.
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8.

ORCP 47 Committee

Ms. Gates reported that the committee had met. She stated that the primary
issue was that ORCP 47 does not actually specify that defenses, more particularly
affirmative defenses, are pleadings that can be subject to a Rule 47 motion. She
stated that the committee discussed whether it is an issue that needs to be
addressed, but agreed that the Council can at least make it abundantly clear that a
party can move for summary judgment against affirmative defenses, and the
committee will attempt to craft such language.
Ms. Gates noted that another issue raised regarding Rule 47 suggested that the 60
day window before trial in which to file is too short and that the amount of time
for the briefing is insufficient. The committee did not perceive that to be a
problem that advance planning could not resolve. She also observed that this type
of change could be substantive or require additional other changes, and stated
that the committee recommends not pursuing such a change. Ms. Gates
acknowledged the concern that, when a party moves to strike another party's
declaration or evidence, the motion to strike could shorten the time for addressing
everything else, but noted that the thoughtful attorney will include a motion to
strike with his or her response or reply. She observed that extending the time
could create many other problems.
Mr. Bundy had prepared a summary of some of the issues discussed by the
committee that he forwarded to Ms. Nilsson for distribution to the Council;
however, she did not receive it. Mr. Bundy forwarded the document to her during
the meeting. Ms. Nilsson agreed to distribute it to the Council by e‐mail. Ms.
Gates stated that the committee will report again at the next Council meeting, and
will perhaps at that time have drafted language regarding a right to file against
affirmative defenses.
9.

ORCP 79‐85 Task Force

Prof. Peterson reported that the committee had not yet decided who is going to
reach out to bar sections. He noted that Judge Conover had joined the committee.
Prof. Peterson also asked if Council members could suggest lawyers experienced in
this area to assist the committee. Mr. Bachofner suggested his partner, Russ
Garrett, who is a trustee and an excellent resource. Mr. Bachofner also asked to
be added to the committee.
C.

Staff Report on Legislative Counsel Suggested Amendments
1.

ORCP 9 G
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Prof. Peterson reported that the Office of Legislative Counsel had decided to use a
revisor’s bill to fix the incorrect reference to section 10 C in ORCP 9 G that was
caused by the Legislature’s repeal (HB 2911) of section 10 B and renaming section
10 C as 10 B.
2.

ORCP 27 B (Appendix G)

Prof. Peterson explained that, during the extensive revisions to ORCP 27 last
biennium, the Council omitted a conjunction. He stated that the omission did not
change the meaning of the text, but that the text will read better with an added
conjunction. He referred the Council to this change in the staff’s draft amendment
(Appendix G, page 2, line 1). Prof. Peterson observed that the Council’s procedure
has been to vote to put a rule amendment on the publication docket for the
September meeting once a committee has completed its work. Since there are no
other foreseeable revisions to ORCP 27 this biennium, he suggested placing this
amendment on the publication docket. Mr. Brian called for a motion to put the
amendment to ORCP 27 on the publication docket for September. Judge
Armstrong made such a motion; Mr. Bachofner seconded the motion; and the
motion was approved unanimously by voice vote.
3.

ORCP 57 F(3) (Appendix H)

Prof. Peterson explained that, when Rule 57 was amended two biennia ago, the
Council included a sentence in subsection F(3) with the lettered headings (a), (b),
and (c) (Appendix H, page 5, lines 16‐18). This is contrary to Council format, which
reserves that lettering for paragraphs [e.g., 7 B(1)(a)]. Legislative Counsel
discovered this stylistic problem and recommended that the Council fix it. Mr.
Brian called for a motion to put the amendment to ORCP 57 on the publication
docket for September. Judge Leith made such a motion; Mr. Beattie seconded the
motion; and the motion was approved unanimously by voice vote.
4.

ORCP 69 C

Prof. Peterson reported that Legislative Counsel had decided to amend ORCP 69 C
in a revisor’s bill to add the missing conjunction “or” between paragraphs C(2)(a)
and C(2)(b).
V.

New Business (Mr. Brian)

No new business was raised.
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VI.

Adjournment

Mr. Brian adjourned the meeting at 11:13 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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Rule 22 Committee Report
October 27, 2015
Present: Shenoa Payne, Hon. David Leith, Hon. Sheryl Bachart, Travis Eiva, Jay Beattie
Not present: Hon. R. Curtis Conover, Bob Keating,
The committee agreed that Rule 22 as written does not permit cross-claims by a
defendant against a third-party defendant.
The committee discussed whether an amendment needed to be made to subsection B or
subsection C. Subsection B deals with cross-claims by a defendant against a co-defendant, while
subsection C deals with third-party practice.
The following amendment to subsection C(1) was proposed and the committee agreed
that it was the most simple and would likely solve the problem raised:
"The plaintiff Any party may assert any claim against the third party
defendant arising out of the transaction or occurrence that is the subject matter of
the plaintiff’s claim against the third party plaintiff, and the third party defendant
thereupon shall assert the third party defendant’s defenses as provided in Rule 21
and may assert the third party defendant’s counterclaims and cross-claims as
provided in this rule." (See attached for full text of rule).
The committee discussed unintended consequences of allowing any party to assert a
cross-claim against a third-party defendant. The committee took some comfort in the fact that
this has been working at the federal level without any known problems. However, the committee
decided to conduct research before its next meeting to make sure there are not any unintended
consequences.
The committee also discussed whether it would need to clarify in the rule what
designation a party has if it brings a cross-claim against a third-party defendant. Is the party now
a third-party plaintiff, a cross-claimant, or other designation? The committee discussed that any
such amendment may unnecessarily complicate the rule and that such designations are not noted
in subsection B.
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COUNTERCLAIMS, CROSS-CLAIMS, AND THIRD PARTY CLAIMS
RULE 22
A Counterclaims.
A(1) Each defendant may set forth as many counterclaims, both legal and equitable, as such defendant may have
against a plaintiff.
A(2) A counterclaim may or may not diminish or defeat the recovery sought by the opposing party. It may claim
relief exceeding in amount or different in kind from that sought in the pleading of the opposing party.
B Cross-claim against codefendant.
B(1) In any action where two or more parties are joined as defendants, any defendant may in such defendant’s
answer allege a cross-claim against any other defendant. A cross-claim asserted against a codefendant must be one
existing in favor of the defendant asserting the cross-claim and against another defendant, between whom a separate
judgment might be had in the action and shall be: (a) one arising out of the occurrence or transaction set forth in the
complaint; or (b) related to any property that is the subject matter of the action brought by plaintiff.
B(2) A cross-claim may include a claim that the defendant against whom it is asserted is liable, or may be liable, to
the defendant asserting the cross-claim for all or part of the claim asserted by the plaintiff.
B(3) An answer containing a cross-claim shall be served upon the parties who have appeared.
C Third party practice.
C(1) After commencement of the action, a defending party, as a third party plaintiff, may cause a summons and
complaint to be served upon a person not a party to the action who is or may be liable to the third party plaintiff for
all or part of the plaintiff’s claim against the third party plaintiff as a matter of right not later than 90 days after
service of the plaintiff’s summons and complaint on the defending party. Otherwise the third party plaintiff must
obtain agreement of parties who have appeared and leave of court. The person served with the summons and third
party complaint, hereinafter called the third party defendant, shall assert any defenses to the third party plaintiff’s
claim as provided in Rule 21 and may assert counterclaims against the third party plaintiff and cross-claims against
other third party defendants as provided in this rule. The third party defendant may assert against the plaintiff any
defenses which the third party plaintiff has to the plaintiff’s claim. The third party defendant may also assert any
claim against the plaintiff arising out of the transaction or occurrence that is the subject matter of the plaintiff’s
claim against the third party plaintiff. The plaintiff Any party may assert any claim against the third party defendant
arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third party
plaintiff, and the third party defendant thereupon shall assert the third party defendant’s defenses as provided in Rule
21 and may assert the third party defendant’s counterclaims and cross-claims as provided in this rule. Any party may
move to strike the third party claim, or for its severance or separate trial. A third party may proceed under this
section against any person not a party to the action who is or may be liable to the third party defendant for all or part
of the claim made in the action against the third party defendant.
C(2) A plaintiff against whom a counterclaim has been asserted may cause a third party to be brought in under
circumstances which would entitle a defendant to do so under subsection C(1) of this section.
D Joinder of additional parties.
D(1) Persons other than those made parties to the original action may be made parties to a counterclaim or crossclaim in accordance with the provisions of Rules 28 and 29.
D(2) A defendant may, in an action on a contract brought by an assignee of rights under that contract, join as parties
to that action all or any persons liable for attorney fees under ORS 20.097. As used in this subsection “contract”
includes any instrument or document evidencing a debt.
D(3) In any action against a party joined under this section of this rule, the party joined shall be treated as a
defendant for purposes of service of summons and time to answer under Rule 7.
E Separate trial. Upon motion of any party or on the court’s own initiative, the court may order a separate trial of
any counterclaim, cross-claim, or third party claim so alleged if to do so would: (1) be more convenient; (2) avoid
prejudice; or (3) be more economical and expedite the matter. [CCP 12/2/78; §D amended by 1979 c.284 §17; §A
amended by CCP 12/13/80; §C amended by CCP 12/4/82; §C amended by CCP 12/10/94]
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