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ORCP/Topics to be
Reexamined Next
Biennium

I.

Call to Order (Mr. Brian)

Mr. Brian called the meeting to order at 9:32 a.m.
II.

Minutes
A.

Approval of January 9, 2016, Minutes (Mr. Brian)

Mr. Bachofner asked the Council about the appropriateness of including written
commentary provided by committee members as attachments to the meeting minutes.
He gave the example of Mr. Eiva’s summary of his research on the Rule 44 issue, and
wondered whether a counterpoint should be included if this type of written commentary
is included in the minutes. He pointed out that, as he understands it, the written
commentary is not the position of the committee as a whole and he wanted to make that
clear in the minutes. Mr. Keating agreed that Mr. Eiva’s written commentary was merely
his research in response to some of the work that the Rule 45 committee was doing. He
noted that Mr. Beattie had previously done a survey of Oregon Association of Defense
Counsel members and reported on that at a previous meeting, and that Mr. Eiva’s task
was to do the same thing with Oregon Trial Lawyers Association members and summarize
his findings. However, Mr. Keating echoed Mr. Bachofner’s concern, particularly in light of
recent court decisions looking at legislative history, and expressed concern that every
Council member with an opposing view might need to write a paper in rebuttal of such
written commentary in order to balance the record.
Prof. Peterson stated that he feels that any such written commentary from committee
members has been and should continue to be taken as information that has come to the
Council that informed the Council in one way or another in its work, but that the work of
the Council is reflected in the Council’s minutes. For purposes of legislative history, such
written commentary shows that the Council was aware of issues surrounding the
proposed amendment and that committees had done due diligence in researching and
reporting back to the full Council. Judge Roberts noted that, if Mr. Eiva could have
efficiently orally reported everything contained in the written commentary, it would have
been in the minutes anyway. Mr. Eiva confirmed that he was only responding because he
knew that both sides were collecting information, and that he thought it was a more
efficient use of his time to put the information in letter form because it was voluminous.
He stated that he frequently does research in the Council’s legislative history, and that he
often finds letters from people that are not an indication of the Council's position. Prof.
Peterson observed that, even if there is a letter with no counterpoint in the record, the
Council's deliberations are in the record; even if the Council does not pay attention to the
letter, it was given its due regard and the Council moved on. Mr. Keating stated that this
was his conclusion as well. Mr. Bachofner agreed that this is probably a correct way of
interpreting the issue.
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Mr. Eiva made a motion to approve the January 9, 2016, minutes (Appendix A). Judge
Wolf seconded the motion, which was approved unanimously via voice vote.
III.

Administrative Matters (Mr. Brian)
A.

Judge Member Vacancy

Prof. Peterson reported that, since the Council is now one judge member short with Judge
DeHoog's appointment to the Court of Appeals, he had asked Judge Christopher Marshall
of Multnomah County to make a new appointment. However, Judge Marshall replied that
he is no longer chair of the Circuit Court Judges Association and that he would pass along
the request to Judge Josephine Mooney of Lane County, the current chair. Prof. Peterson
asked any Council members who are acquainted with Judge Mooney to remind her of the
need for an appointment. Judge Conover said that he would mention it to her.
B.

Fiscal Impact Statements

Prof. Peterson informed Council members that, as a state agency, the Council is asked by
the Legislative Fiscal Office (LFO) to create Fiscal Impact Statements (FIS) on bills that
come before the Legislature. To complete a FIS, staff must read the bill, prepare an
analysis of its contents, and fill out an Excel worksheet indicating whether the bill would
have a fiscal impact on the Council if passed. Last session, there were so many FIS
requests that it became a major burden. Prof. Peterson stated that most agencies have a
fiscal impact coordinator, but since the Council only has a very part‐time staff, it is
difficult. He stated that the staff had managed to reply to all of the requests last
biennium, although it was not easy. However, staff had received three requests for FIS
within the first three days of the legislative session, and one before the session even
began. He stated that so many requests for FIS affects the staff’s ability to do its actual
work, and impacts the Council’s budget. Accordingly, he spoke with the person at the
Department of Administrative Services who has been sending out the statewide requests,
explained the situation, and received a concession that he can simply read the bills and, in
cases of no fiscal impact to the Council, send short e‐mails indicating that the bill will not
impact the Council.
Mr. Shields stated that, if so many requests continue to arrive, the Bar could look into it or
ask the Legislature to re‐evaluate the Council’s budget. Prof. Peterson stated that he had
attended a training on FIS held in Portland to find out if the LFO really wants every agency
to complete these FIS, and they do. He stated that he understands their point, because
having multiple people read a bill and analyze it is helpful since not everyone in the
Legislature is a lawyer. Mr. Beattie asked whether FIS are requested for every bill that
comes through the Legislature. Prof. Peterson stated that LFO only requests them for bills
that LFO feels are important. He stated that the dispensation from the Department of
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Administrative Services will make staff's life a lot easier this session.
IV.

Old Business (Mr. Brian)
A.

Committee Reports
1.

ORCP 7/9/10

Prof. Peterson stated that the committee had met and discussed the changes that
have been discussed in the previous three Council meetings. He indicated that
most of the proposed changes are not controversial, but stated that Mr. Bachofner
had the suggested, since a problem has been reported in the eFiling process with
documents not being served in a timely fashion or not at all, that a provision be
included to address that concern. Prof. Peterson stated that he had put together a
draft (Appendix B) so that the Council could see what such a provision would look
like. Mr. Bachofner explained that he attempted to balance the burden we would
place on attorneys – requiring simultaneous e‐mail service when filing by
electronic filing – with the consequences of someone on the other side not getting
a copy of the document being filed for whatever reason. His understanding is that
it is not uncommon that there will not be an electronic copy that immediately gets
sent out to the other side. He stated that, when he weighs the consequences of
not receiving a document and not being aware of the filing and the burden of
being required to send an e‐mail with a copy of what has been filed, it seems like a
no‐brainer to send a copy by e‐mail service. Mr. Bachofner stated that this is
already his practice and that most good practicing attorneys are probably doing
this already.
Prof. Peterson reminded the Council that members of the committee had met with
a representative from the Oregon Judicial Department, who explained that the
problem is one of operator error, when a party does not check the right box to
indicate that they want to e‐serve. He suggested that perhaps the process can be
fixed, perhaps changed to an opt‐out process, or that perhaps it is a lawyer
education problem and, when lawyers learn how to use the eFiling system, the
problem will go away. He pointed out that a different problem is that, when a
document is eFiled, a human still must look at it and decide whether it is in proper
form before it gets entered into the system. This can result in a lag between the
date of submission and the date of service. Mr. Bachofner expressed concern that,
because of budget issues, there may be even more delay.
Mr. Bachofner stated that, in the existing rules, a party would have to mail, e‐mail,
or otherwise serve when a document is filed. He stated that, from that
perspective, requiring simultaneous service by e‐mail is preserving the status quo.
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Mr. Brian stated that, under the current rule, if he were to eFile a document and
also e‐mail the other party a copy of what he eFiled, the e‐mail would not count
unless the other party contacts him in some way and confirms that he or she
received the e‐mail. Mr. Bachofner asked whether, under the eFiling service
guidelines, eFiling counts as service on the other side. Judge Wolf replied that, if a
party eFiles and serves electronically and the other party receives notice that the
document has been filed, that is service under electronic service. Under the
current rule, if an attorney were to e‐mail the other party in addition to
electronically serving, at this point the attorney would need to have a prior
agreement that e‐mail service was acceptable, and would have to get confirmation
that the other party received it. He stated that, under the proposed rule, e‐mail
service would be fine without agreement, but the other party would still have to
confirm that they received the document. He stated that, in the case of a party
who is irresponsible or just ignoring you, e‐mail never works. Ms. Gates asked
whether an e‐mail read receipt is sufficient. Judge Wolf stated that it is not –
there must be affirmative confirmation that the document was received.
Mr. Bachofner recalled that, under the proposed rules for eFiling under the
Uniform Trial Court Rules (UTCR), eFiling in a case is acknowledgment that eFiling
is the service, and that is consent if a party has entered his or her information into
the system. He again pointed out that, if there is a delay in entering the document
into the system, there can be delay before service on the other party is achieved.
Mr. Shields stated that there is still a difference between eFiling and electronic
service – a party still has to check the box to indicate that he or she wants to
electronically serve the other party. Mr. Bachofner stated that, under the eFiling
rules, it is still determined to be consent. Judge Wolf stated that the other party
may have consented to electronic service but, if a party does not check the box to
electronically serve and the other party does not receive the notice from the
system, service has not been accomplished. He pointed out that service is not
completed until a party receives notice from the system and, if there is a delay in
entering the document into the system, there will be a delay in service. Mr.
Bachofner stated that he would rather have the other party receive a copy of the
document at the time of filing, and emphasized that this is an issue that affects
both the plaintiffs’ and the defense bar.
Judge Wolf stated that he is not opposed to a redundant service requirement, but
stated that his only concern is whether the ORCP is the place to put it, given that
the ORCP currently refer to the UTCR for the definition of electronic service. He
noted that this is a rule that will not go into effect until 2018 and, if the problem
gets addressed in the interim, the Council will have to re‐amend the rule
accordingly in an amendment that will not go into effect until 2020. Judge Wolf
pointed out that the process of amending the UTCR can be quicker than the
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Council’s process for amending the ORCP. He also expressed concern about a
report of a county establishing a Supplemental Local Rule requiring that an e‐mail
be sent with electronic service as well. He stated that he would hate to see a
patchwork across the state where rules are different in different districts, because
that would be disastrous. Ms. Payne likened the change to requiring a courtesy
copy to make sure that there is some other way for a party to receive the
document, not an attempt to make e‐mail the actual service method. Mr.
Bachofner stated that the situation is similar to a party going to court ex parte and
being required to let the other side know. He stated that this is essentially what is
happening with electronic service – something is getting filed and there is a strong
potential for the other side not knowing that it has been filed for a period of time.
Mr. Eiva stated that, in the appellate court eFiling system, parties receive
documents that are filed automatically and he wondered why a different choice
was made in the state court system. Mr. Bachofner stated that he did not know.
Ms. Payne wondered whether a technological problem is best solved by fixing the
technology, but suggested that some type of rule change in the meantime might
be appropriate. Judge Zennaché opined that the issue should not be addressed in
the ORCP; it is a UTCR issue. He stated that the UTCR require electronic filers to
certify who is getting served by electronic service versus who is getting served by
other means. He stated that he is not personally aware of delays of a week. He
stated that he missed the committee meeting with the representative from the
OJD, but pointed out that it is incumbent under the eFiling rules for the person
filing to select the persons they wish to serve. He stated that he believes that
changing the ORCP because of this issue would be fixing something that does not
need to be dealt with in this setting. Judge Zennaché indicated that, if there is a
problem with the way the system is running, it should be addressed to the UTCR
committee.
Mr. Bachofner asked why it would not be an appropriate change to the ORCP
when the rule already talks about what is required for service. He stated that it
appears that ORCP 9 already sets forth the requirements for service on other
attorneys and parties, so such a change seems to him to be appropriate for the
ORCP. Judge Zennaché stated that the original electronic filing provisions in the
ORCP stated that, if one complies with the rules for electronic service, one
complies with service. He stated that, if the problem is that the mechanism is not
working, the UTCR committee needs to address the mechanism. He pointed out
that the Council’s process is a bit cumbersome and our process will take too long.
If the Council decides to make a change, it would not take effect until 2018, and
the technology would have changed much more dramatically by then. He echoed
Mr. Eiva’s remarks about automatic service in the appellate system and expressed
surprise that the trial court system does not do the same thing. He stated that this
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might be the fix that ultimately happens.
Prof. Peterson asked whether such a technological change would also fix the issue
of timeliness of service, pointing out that the same problem of documents sitting
and waiting for the approval and processing of a clerk may still exist. Judge
Zennaché asked how long that delay might typically be. Prof. Peterson stated that
there may be a delay from Friday to Monday if a document is filed on a Friday, or
longer if clerks have a backlog. Judge Zennaché noted that, with current mail and
e‐mail service, an additional three days are accorded for a response. Judge Wolf
agreed that, unless someone hands a document to a party in person, an additional
three days for a response are accorded for all types of service. Prof. Peterson
expressed concern about budget issues in the OJD and documents not being
processed in a timely fashion because of not enough staffing. Ms. Payne stated
that, whether the document is actually entered into system and accepted as a
filing, there is no reason that the system should not be notifying parties
immediately when something is filed. Mr. Eiva related an instance where he
submitted a proposed judgment in Lane County where he had made a technical
error and the court sent it back, but opposing counsel did not know that the whole
exchange happened. He explained that the other party did not see that anything
had been filed until he had corrected the error, and opined that all parties should
see when anything happens on a case.
Mr. Bachofner stated that, considering the potential consequences of not knowing
that something has been filed, the burden of sending out an e‐mail seems very
minimal He agreed that Judge Zennaché had brought up very valid points, but
stated that he thinks the burden is low and he does it as a courtesy anyway. Judge
Zennaché stated that the proposed rule change says that electronic service is
"completed" by contemporaneously serving the other party by e‐mail or any other
form authorized by rule. He feels that, if the Council were to make such a change,
it would basically be stating that reliance on electronic service will never be
adequate no matter how much the system might be fixed. He stated that this
seems like a concerning change in policy. Judge Leith asked whether such a
change would be in conflict with the UTCR or an overlay with the UTCR. Judge
Zennaché stated that he believes it would be a conflict. Mr. Bachofner stated that
the ORCP are in conflict with the UTCR now, so a change must be made anyway.
Judge Zennaché asked how the respective rules are in conflict. Prof. Peterson
pointed out that, under the current Rule 9, attorneys need to consent to e‐mail
service. Judge Zennaché pointed out that this consent relates to e‐mail service,
not electronic service. He stated that the ORCP is not in conflict with the
electronic service rule, but that it will be if the Council changes the rules to state
that parties must serve by some other means authorized by section B of the rule to
make service complete.
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Judge Leith stated that Mr. Bachofner’s proposal seems to be a good one, but that
it would be better submitted to the UTCR committee. He feels that, rather than
create a patchwork of different rules related to service, it is a better idea to keep
the rules regarding electronic filing in one place.
Mr. Bachofner suggested that the committee contact the UTCR committee and get
its opinion. He agreed that there needs to be coordination amongst the rules, and
stated that asking the UTCR committee if it thinks such a change is one that it
should adopt or the Council should adopt is a good idea. Mr. Brian stated that, in
his opinion, with technology changing so quickly, we likely want the most agile
agency to deal with rules relating to service, and agreed that the UTCR committee
seems to be more agile. Mr. Bachofner wondered whether there is a way that the
Council can become more agile now that the Legislature is having annual sessions.
Mr. Shields stated that, if the Council has a consensus that there is a fundamental
flaw with the system itself in that notice is not going out immediately, perhaps a
change to the eFiling system can effect a change more quickly than a change to a
rule. He suggested talking to the OJD and noted that the representative who
talked to the committee had indicated that he would be willing to come to a
Council meeting if that would be helpful. Mr. Bachofner suggested having the
committee meet with both the OJD representative and a representative from the
UTCR committee and then, if appropriate, to have them both come to a Council
meeting.
Judge Leith suggested asking the OJD representative whether it would be
appropriate to have Tyler Technologies – the system designer – involved in that
call. Judge Roberts expressed concern that the support from Tyler Technologies
will be terminating because the system is up and running. Judge Leith stated the
support contract will not expire until at least the date when the last county in the
state is using the system. Judge Roberts stated that it is her impression that, when
that day comes, there will not be further software modifications. Mr. Shields
stated that his impression was that the OJD had requested funding for ongoing
support. Judge Roberts stated that she hopes so.
Mr. Brian agreed that it is a good idea to have the committee communicate with
the UTCR committee to share our concerns and see how we can best work
together. Judge Leith proposed that, if the UTCR committee is willing to take the
action, it is better left with them. Judge Zennaché agreed that this is a good idea.
Mr. Bachofner stated that he will reach out to the UTCR committee and set up a
meeting.
Prof. Peterson noted that on page 2, lines 20‐22, of the draft there is a change to
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service by e‐mail to make it more clear what will and will not support a certificate
of service. He stated that it is not sufficient if an attorney simply has an e‐mail
system set up so that he or she receives a response that his or her e‐mail has hit
the opposing party’s e‐mail server. He stated that the language that the
committee has crafted also states that an out‐of‐office message will not support
the notification requirement and that a party must open the e‐mail and
affirmatively let the serving party know that the document was received. He
stated that one other change is on page 3, lines 2‐5. In the current rule, when a
party does not leave an address for service, which typically happens in domestic
violence cases where there is a concern about an abusive party learning the
victim’s whereabouts, service is currently achieved by leaving an “extra copy” with
the clerk. He stated that this language now seems a little dated and that the
committee wanted to use language that indicates that the document is available
for the adverse party at the clerk’s office, even if a physical copy is not there
waiting for them.
Ms. Payne asked whether it is the committee’s intent to change the e‐mail service
rule to remove consent and include a requirement that the receiving party must
reply and affirmatively state that the document was received. Prof. Peterson
replied that, under the current draft, a party does not have to get consent for e‐
mail service but, if that party does not receive an affirmative response upon e‐mail
service, the party had better find another method to serve the document. Ms.
Payne pointed out that she is attempting to run a paperless office and that she
always wants to be served by e‐mail, but that she is not always going to be
available to immediately respond to an e‐mail. She stated that such a requirement
is absurd. Prof. Peterson stated that, when the Council made its last change
allowing e‐mail service, it put the certificate of service requirements in the same
section which did not really work very well, so the committee has merely moved
the certificate of service requirements forward to section C. He noted that the
current iteration of Rule 9 states that service is not effective until a party has
confirmed receipt, even if that party has consented to e‐mail service. Judge Wolf
reported that he has reviewed many certificates of service that state only that
service was made by e‐mail, with no indication that receipt was confirmed, which
under the current rule is not effective.
Mr. Bachofner pointed out that the committee’s changes on page 2, line 15 only
refer to a certificate of service by attorney but then page 4, line 9 talks about an
attorney's designee, which seems to be a little bit of a conflict. He asked what the
current state of the rule is with regard to whether a certificate of service can be
signed by a non‐attorney. Prof. Peterson stated that, in the case of no attorney, an
affidavit or declaration must be used. Mr. Bachofner asked whether we want to
have attorney’s designee in the service by e‐mail section on page 4 because it is
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inconsistent. Prof. Peterson stated that he does not believe there is a conflict
because page 4 states how one can serve a document and on whom one can serve
it, but he again noted that the that language regarding proof of service was pulled
out of section G and put into section C. He did point out that the language in the
current section G does say that service is effective when the server has received
confirmation that the e‐mail was received so, in Ms. Payne’s case, if she does not
have time to respond to that e‐mail to confirm receipt, service is not effective.
Ms. Payne opined that no one is going to do that, and that it basically makes e‐mail
service null and void. Prof. Peterson re‐emphasized that it is the current rule. Ms.
Payne stated that no one she knows does it, and that everyone is under the
impression that consent is enough. Prof. Peterson noted that there is a partial fix
in the language on page 2, lines 21‐22, stating that service by e‐mail is effective at
the time of receipt. Ms. Payne observed that it has to do with timing – a party
serves and waits for the other party to respond before filing the certificate of
service.
Ms. Gates asked whether parties are coming to court saying that there was no
service because they did not respond to an e‐mail. Judge Roberts stated that,
many times, parties say they never received a document. Mr. Crowley stated that,
if a party has consented ahead of time to e‐mail service, the other party should not
have to wait for a confirmation e‐mail. Mr. Beattie noted that attorneys have
been mailing documents without requesting a return receipt for a long time. Ms.
Payne pointed out that, in her opinion, “consent” implies that an attorney
regularly checks his or her e‐mail and that it is all right for other parties to send
something by e‐mail because that party will rely on it for service. She observed
that one would not serve someone who has not consented; it may be that they do
not check their e‐mail or that they want to continue to receive documents in paper
form because they are still living in the age of paper. While she respects that, in
her case it is wasteful to receive paper because she just scans it and recycles it.
She stated that, if she has to respond to something on the same day she receives it
for service to be effective, that is a problem. Mr. Bachofner asked when the three
days start to run. Prof. Peterson stated that the change makes service effective
when received, not when the sender gets the response. He noted that there are a
couple of concerns that the committee was dealing with. One was an attempt to
force people, because of eFiling, to join the electronic age. The second was that
many people do not trust e‐mail to get there to the degree we do regular mail
because of things like spam filters.
Judge Zennaché suggested trying to accommodate the concern and saying "allow a
party to consent to service by e‐mail" – if they do that we do not need the
response. Mr. Bachofner stated that, as practical matter, if someone had
consented to e‐mail service and then claimed not to have received a document he
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sent, he would pull out the consent and show that and state that he did not
receive an e‐mail bounce back message. He believes that the committee should
further explore the issue and that Judge Zennaché’s idea is a good one. He asked
whether Ms. Payne can attempt to join the committee’s next meeting to provide
input. She agreed.
Mr. Eiva wondered whether e‐mail service should be treated like mail service
where confirmation is not required, and also suggested perhaps adjusting Rule 9 to
include a provision for an attorney declaration to raise an issue when a document
is not received in order to provide a remedy for those who legitimately did not
receive a document served by e‐mail. Mr. Bundy pointed out that a judge always
has discretion. Mr. Beattie asked what the rule is when mail is returned. Prof.
Peterson replied that this is not addressed in the rule. Mr. Bachofner stated that
he experienced a case where the opposing attorney claimed he never received
notice from the court about a hearing and never received the documents that Mr.
Bachofner had sent, and Mr. Bachofner could not find anything that specifically
overcame that. He wondered what a judge can do in such a case.
Prof. Peterson mentioned the “mailbox rule” from the first‐year law school
contracts class – we treat mail like it has some kind of quality – and the committee
last biennium was not willing to give the same presumption to e‐mail. Judge Wolf
stated that Judge Zennaché’s suggestion about allowing parties like Ms. Payne to
say that they do trust e‐mail enough is perfectly appropriate. Ms. Payne stated
that she thinks people are going to continue to not indicate that they received e‐
mails, and that the rule as it reads in its current form is somewhat ineffective.
Judge Wolf again noted that he does not see parties indicating in certificates of
service that receipt was confirmed. Mr. Bundy stated that he has been receiving
service by e‐mail for a year and that he has never confirmed that he received a
document. He noted that the only true fix is that if a party consents, that consent
is prima facie evidence that service was appropriate and, if there is a problem with
it, it is up to the judge’s discretion. He pointed out that he has never run into
trouble by not confirming receipt of an e‐mail, and stated that it is incredibly
inconvenient to have to wait around for somebody to respond.
Prof. Peterson stated that it is February and the committees should be done with
most of their work by June. He noted that this is the first time that the Rule
7/9/10 committee had authorized him to put a draft in front of Council as a whole,
and that the committee is now going back to the drawing board. He therefore
asked that any committee that does not have a draft before the Council submit a
draft to present to the Council as soon as possible.
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2.

ORCP 15 Committee

Prof. Peterson reminded the Council that Judge DeHoog was going to write a final
report indicating that the ORCP 15 committee had completed its work but,
considering that Judge DeHoog is no longer a member of the Council, he suggested
that another committee member do so. He stated that the staff will contact the
committee to arrange for this to happen.
3.

ORCP 22 Committee

Ms. Payne stated that the committee met in late January to address the concerns
raised by the Council regarding the draft amendment presented at the December
Council meeting. Those concerns were that the amendment did not accomplish
universal third party practice. Ms. Payne stated that the committee discussed
whether that is an issue that the committee should address, since the original
issue presented to the Council was whether a defendant could bring a cross‐claim
against a third party defendant. She stated that the committee had not fully
vetted universal third party practice and whether there would be any unintended
consequences, and stated that the committee had tabled the issue for now. She
stated that Mr. Eiva had circulated another draft of an amendment to the rule and,
in doing so, raised some additional concerns in amending the rule that had been
discussed, but not in depth. For example, if a defendant is allowed to bring a
cross‐claim against a third party defendant, what should be the proper timing of
that cross‐claim? Ms. Payne noted that there is an existing 90 day rule and all
parties have to add third parties within that existing 90 day period and, if a
defendant can wait beyond 90 days and bring a cross‐claim at any time, such
defendants are almost sitting on their hands and defeating the 90 day rule
because they could have brought the third party claim during the 90 day period.
She stated that the committee is considering whether the rule should also require
a defendant to bring a cross‐claim within 90 days or within a certain time period
after someone brings the third party claim.
Mr. Bachofner opined that it should be a certain period of time after someone
brings the third party claim because, for strategic reasons, a party may not want to
assert a third party claim against that party but if that party is brought into the suit
and now is going to be a part of the litigation, you need to make a choice. He
observed that his client may not want him to spend the money to bring someone
in as a third party defendant but, if that party is brought into the suit by someone
else, then he should have the opportunity to consider a cross‐claim, but he would
not want it to be a long period. He suggested that 14 days or 21 days would seem
to make sense. Judge Roberts suggested the alternative of explicitly pointing out
that the court's leave can be sought so conditions can be imposed, like how quickly
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it will happen. Mr. Beattie stated that new cross‐claims will likely be brought by
amendment to an answer, so the same issues would adhere there as far as
whether to allow an amendment too close to trial. He noted that he had missed
the last committee meeting but pointed out that, at the prior full Council meeting,
a concern was raised about the rule being opaque and cumbersome. He indicated
that it would probably be easier to adopt Federal Rule of Civil Procedure (FRCP) 15,
making a word change there and doing a more complete revision, because the
current rule keeps accumulating moss like a rock rolling downhill.
Mr. Eiva pointed out that the rule does incorporate the ability to file a claim
against the third party and to him it is very clear that a party can amend but must
follow the same rules relating to timing that everyone else follows. Mr. Beattie
stated that he is content with that but has heard that the prior sections of the rule
need to be cleaned up. Mr. Bachofner stated that, by virtue of filing a third party
claim, the plaintiff’s claim is automatically considered, and recalled that the tort
reform statutes essentially do that. Mr. Beattie stated that Chapter 31 of the
Oregon Revised Statutes on comparative fault is relevant. Mr. Bachofner noted
that comparative fault automatically gets considered, so it is not as much of an
issue where the plaintiff has to bring a claim specifically, although it may be
something where the plaintiff wants to amend to clarify that. He stated that it
may be a strategic issue for the plaintiff too – if the plaintiff was originally not
going to file suit against a party but now that the party has been added they want
to amend to be able to add a claim.
Mr. Eiva stated that this was his thinking with the new language – that the
controversy is generally framed by the complaint and then there is a certain time
during which third parties can be added. He noted that there may be a claim that
is not necessarily ripe right now because the third party defendant claim does not
exist on its own and cannot be made without the plaintiff's original complaint. He
stated that what parties are doing is breaking away and creating complaints that
do not exist but for plaintiff's complaint. For that reason there is this timeline on
the front end so we cannot exclude the plaintiff’s complaint too much; there are
90 days to consider adding parties but, at a certain point, we draw the line. Mr.
Eiva stated that the amendment means we will have cross‐claims against third
party defendants, and that causes more issues; therefore, having the timeline
toward the front end so everyone involved in the litigation understands the nature
of the controversy is useful.
Mr. Beattie noted that, in federal court, there is a drop‐dead date for adding
parties. Judge Roberts stated that the type of case in question is usually complex
with multiple levels of controversy, and she hoped that these cases would be
subject to overall management by the court to deal with all of these deadlines by
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virtue of a scheduling order and not by virtue of the rules. She noted that such
contract or liability cases usually go into some sort of administrative scheduling
order in their own little world.
Prof. Peterson recalled that, at the last Council meeting, there was a concern that
allowing claims to come in very late could upset trial schedules. He stated that this
is why the 90 day period exists and anything after 90 days requires consent of all
parties and the court. He stated that he thinks that Judge Roberts was saying that,
rather than putting a time frame on it, she was suggesting requiring permission of
the court. Judge Roberts stated that, if cases get that complex, they ought to go to
the management of the trial court anyway. Judge Leith pointed out that this is
essentially what the rule already does by requiring that the amendment be
approved by the court. Mr. Brian observed that the other party’s permission is also
required by the rule. Judge Roberts stated that the plaintiff obviously has to be at
the table and it ought to be done by a scheduling conference and not by rules that
can be gamed, because the plaintiff has the right to get their claim to trial.
Ms. Payne stated that, by having a timeline in the rule, heavy motion practice in
front of the court can be avoided because the 90 day rule already exists. She
stated that, if a third party is added to the case, there are an additional 10‐15 days
to file cross‐claims and a party can seek leave from the court if additional time is
needed. Ms. Payne opined that, if the timelines are there, motion practice is
avoided and the process is clean. She noted that an attorney already knows what
the claims are and stated that there may be strategic reasons for not bringing
them. She stated that it will not be a huge surprise that a third party is being
brought into the case. It is more of a strategic reason as to why that party was not
brought in already, but there is no reason to wait two or three months until right
before the trial and then seek leave and create motion practice for everyone. Mr.
Eiva stated that the 90 day rule requires due diligence early so that all parties
know early what is going on, and it is a smart rule in that way.
Mr. Bachofner wondered why both leave of the court and the plaintiff's approval
are required beyond 90 days. He stated that he could imagine a circumstance
where it might be entirely appropriate to add a third party after 90 days because
of a legitimate ignorance as to that party’s involvement but, if the plaintiff says no,
even if the court would allow the addition, there would be no opportunity for
adjudication of all parties and claims. Mr. Beattie stated that the original impetus
was to allow an existing defendant to bring claims against new third party
defendants, so the issue would just be between the two defendants. He stated
that it does not carry the same impact, to the extent that a third party defendant
is prejudiced now because there is a bunch of other defendants coming after him
or her. Mr. Bachofner stated that this is not a cross‐claim issue but, rather, an
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original third party complaint. He suggested that the court should be the
gatekeeper in such matters. Judge Leith observed that the issue was discussed
during committee meetings and the committee decided that such a change would
be beyond the scope of what caused the Council to be looking at Rule 22 to begin
with.
Prof. Peterson noted that the Council can make changes to the rules for any
reason, not just to respond to concerns raised by those outside of the Council. If
the Council believes that there are other rule changes that would be appropriate,
even if they are unrelated, the Council can take action. Mr. Bachofner suggested
that the committee look at changing the rule to allow the judge to have the
authority to allow inclusion of third parties without a veto from another party. Mr.
Beattie observed that a change to the rule in this regard could perhaps be made
with one word change (“or leave of the court” rather than “and leave of the
court”). Judge Wolf pointed out that such an amendment would remove the court
from the decision altogether and allow the parties to agree without judicial
approval. Mr. Beattie stated that the court could allow the third party suit but not
extend the trial date. Judge Roberts stated that the court could also sever on its
own motion.
Mr. Eiva noted that the court's power is limited by the pleadings and opined that
there must be a place where the growth of the case stops. He stated that there is
a reason that the court is not given absolute power beyond the 90 days within the
rule – because there is a pleading that has generated this controversy, everyone
has to respect that and keep the original claim in relation to that complaint and
not add on to it through discretionary rulings. Mr. Eiva stated that there is a
reason not to shift discretion to the court and to leave the bright line rule as it is.
He stated that 90 days is enough time for due diligence and to investigate who is
part of the controversy. Mr. Beattie observed that, with a complex case
designation with a two year docket, 90 days is short, and the rule gives a plaintiff
absolute veto power which seems peculiar to him. He suggested an FRCP 16‐type
rule where the court says “on this date you cannot add any more parties.” Mr.
Bachofner stated that he cannot imagine that a judge is not going to be looking at
those issues in deciding whether or not it is appropriate to add a party. Judge
Armstrong pointed out that the court can change any rule. Judge Roberts agreed
that the court already inherently has the authority to change a rule’s limitations
for good cause. Mr. Brian stated that is not sure that is the case with this rule.
Ms. Payne indicated that the committee will have more discussions and hopefully
bring a new draft to the Council at the next meeting. Prof. Peterson asked the
committee to get that draft to the staff to be put into preferred Council drafting
format before the next meeting.
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4.

E‐Discovery Committee

Judge Zennaché stated that the committee had discussed a number of issues and
had considered and set aside the issue of modifying the discovery rules generally
to express or state that there should be some proportionality in discovery relating
to the claims. He stated that the committee's thought was that it was a factor for
the court to consider in determining whether there is undue hardship under
motions to quash or suppress or other relief from discovery requests. He stated
that the committee is coalescing around the notion that, when e‐discovery is
requested, there should be some kind of mandatory meeting between the parties
to discuss e‐discovery and its parameters. Judge Zennaché stated that he is
working on drafting language that might mirror language on the need to confer on
Rule 21 motions. He reported that the committee had also considered some other
ideas on modifying the protective rules to be clear that proportionality is an issue,
but he believes that the committee agreed that proportionality already is a factor
in determining what is an undue burden. He hoped that the committee would
have a draft for the Council at its next meeting.
5.

ORCP 44 Committee

Mr. Keating stated that the committee will meet and provide a report to the
Council at its March meeting.
6.

ORCP 45 Committee

Mr. Bachofner stated that the committee had proposed language (Appendix C) for
a change to ORCP 45 at subsection F(2) regarding allowing the parties to ask for a
reasonable number of requests to establish the authenticity and admissibility of
specified business records outside of the ordinary limit of 30. Mr. Beattie asked
whether this exception should remain limited to business records and not be
expanded to other records that may be non‐hearsay. Mr. Bachofner stated that
the committee had decided to limit it to business records. Judge Roberts
explained that the committee had a fairly lively discussion about the breadth of
the exception and decided that this relatively narrow change was the one that was
agreed upon. Judge Wolf expressed concern that, if the door were cracked any
further, it might get thrown wide open. Judge Armstrong wondered whether the
change might have a “toe in the water” kind of feeling and that there might be
attempts in the future to add more types of records. Ms. Leonard stated that she
does not see this change as an incremental thing because it is dealing with a
practical problem. She also sees it as a reminder to practitioners, and a fairly
efficient resolution to some of these document‐heavy cases that can get bogged
down with administrative concerns about proving records. Mr. Bachofner pointed
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out that he had spoken with both plaintiffs’ and defense attorneys and that they
universally liked the change because it is a benefit to both sides as well as the
court. It avoids wasting time bringing in records custodians when it is not
necessary, and uncooperative people may bear the brunt of a refusal to admit.
Mr. Brian expressed concern about the word "reasonable.” He envisioned a case
where an attorney wishes to include 50 business records and the other side claims
that is unreasonable and goes to the judge and seeks a protective order to limit it
to 25. Mr. Bachofner explained that there was a reason behind using the word
reasonable – the committee did not want someone to use the rule as a sword to
create make‐work. He pointed out that, if it is a case that has 50 different records
custodians, 50 requests may be entirely reasonable but, in the case of 150
requests with just four providers, it may be unreasonable and the other party
might need to seek a protective order. Mr. Brian noted that this shifts the burden
onto the objecting party to seek relief. Mr. Beattie pointed out that the burden
has always been there and that what the change really does is to say that such a
request is subject to rule 36 and if the request is unduly burdensome a party can
get a protective order.
Prof. Peterson stated that he has two technical concerns with the language in the
proposed amendment. The internal references to subsections on lines 5 and 13
should be changed to conform with the Council’s preferred drafting format and
mirror the language used in the rest of the ORCP. He also suggested changing the
word “issues” in the lead line for new subsection F(1) to “business records” to be
more clear. Judge Leith stated that subsection F(2) does not really address the
admissibility of business records but, rather, requests related to the admissibility
of business records, and that its lead line should so reflect. Prof. Peterson
suggested all of these changes as friendly amendments to the committee’s draft
and stated that staff will make those changes if the Council agrees. The Council
agreed.
7.

ORCP 47 Committee

Ms. Gates noted that the committee had added a few additional Council members
because the plaintiffs' lawyers on the committee did not have significant
experience with the use of affidavits stating that a party has retained an expert.
However, at least three committee members were not able to attend the most
recent committee meeting. At that meeting, the members present concluded that
no changes should be made to rule 47 E. The issue was whether it is unfair or
abused that a party can use a generic affidavit without identifying the testimony or
issues in responding to a motion for summary judgment. Ms. Gates stated that
some members had expressed the view that requiring a more detailed affidavit
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would be a substantive change. She stated that, of two Oregon cases, one says
that it is appropriate to use generic language and that will rebut the motion, while
the other states that, if more specific language is used, the party is then limited to
those issues at trial. She stated that these authorities would serve to box in the
party using the 47 E affidavit at some point before trial. She noted that this view
was not unanimous and not every committee member was present.
Mr. Keating stated that he was not able to attend the last committee meeting, but
his thought is that the whole purpose of summary judgment is to eliminate issues
from trial. He noted that he is very familiar with the issue because 90 percent of
the cases he handles turn on expert testimony. He stated that the facts are
generally agreed to but the issues are the opinions of experts. Mr. Keating pointed
out that the purpose of a change would be to tell defense attorneys whether the
plaintiff really has an expert who is, for example, going to say that any reasonable
surgeon would have cut a person’s leg off. As it stands now, the plaintiff does not
have to answer that, and it would be of benefit to him in defending a case to know
what issues he has to rebut at trial, as well as a benefit to the court in narrowing
down the issues as the trial proceeds. He stated that he believes an amendment
to ORCP 47 E is a worthy thing to do.
Mr. Eiva disagreed that this is the purpose of summary judgment. He stated that it
is intended to remove frivolous claims from the case, not as a discovery tool. He
felt that there is not a real problem right now with many cases under Rule 47 E
ending up in directed verdicts. Mr. Bachofner opined that the purpose of
summary judgment is to narrow the issues for trial. Mr. Eiva questioned whether
there is a problem that has to be fixed and wondered whether judges are seeing so
many of these expert‐laden cases and turning them all out in directed verdicts
when the 47 E affidavits are false. Judge Roberts asked how many examples he
needs. Mr. Keating stated that he could tell stories all day long. Mr. Beattie stated
that trials are frequently tried inefficiently because issues are going to the jury
where there is inadequate expert support. He stated that lawyers are shotgunning
instead of culling before trial and that the problem with Rule 47 E is that the
affidavit gets spewed out that all of a sudden creates an issue of material fact on
37 different specifications of negligence where perhaps three will be supported by
expert testimony. Ms. Gates stated that this is perhaps the defense attorney's
failure because, if there was no expert testimony on one of the elements, the
defense attorney should move for directed verdict. Judge Roberts suggested that
summary judgment is supposed to avoid mammoth expense and the delay of
getting to trial. Mr. Bachofner pointed out that a defendant is forced to prepare
for the 37 specifications of negligence when there may be no evidence on 35 of
them.
Judge Leith stated that it is a false certification under Rule 47 E to say that you
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have an expert when you do not. Judge Roberts noted that sanctions are rarely
applied in such a case because of the “pure heart and empty head defense” where
lawyers claim that they thought the judge would allow them to put on an expert to
support their position. She stated that it is an empty sanction and everybody
knows it, and that every judge has had a case where they disallowed expert
testimony because it was not a subject on which expert testimony could be
received, yet every single case would get past summary judgment because the
non‐movant never has to say what the issue is, only that they have an expert.
Mr. Eiva stated that ORCP 47 E was written in a way to preserve the right to work
product. He stated that explaining the content of his expert’s testimony is an
invasion of the work product privilege and that he is not sure that the Council can
do that because it is a substantive right. Judge Roberts disagreed and stated that
it is procedural. Mr. Beattie also disagreed and noted that the Council placed
expert discovery in the ORCP in 1978 and it was there until the Legislature
removed it. Judge Roberts pointed out that the Legislature can reverse anything in
the ORCP. Mr. Eiva opined that the Council has an issue with the opinion in State
v. Vanornum [354 Or 614, 317 P3d 889 (2013)] and wondered, if the Legislature
made a change to the ORCP, whether the Council can reverse it. Mr. Beattie felt
that the Council could. Mr. Bachofner pointed out that changing the affidavit
would not necessarily be waiving the attorney‐client privilege and that there are
ways the affidavit could be prepared that do not waive it. He stated that a party
could just specify which allegations the expert is addressing, putting everyone on
notice of which issues are still in dispute and which are not in order to narrow the
case so that the court can proceed more efficiently. Mr. Eiva stated that there is
no “other side” for defense and that the defense does not, for example, have to
disclose how they are going to be bringing in the standard of care in the case or
how they will be using their expert. He stated that, if the change is all toward the
plaintiff’s side and the plaintiff has to disclose the subject matter their expert will
address and the defendant can stay behind the veil, it probably should not be that
way.
Mr. Bachofner noted that it is the same as moving against counterclaims and
affirmative defenses. Mr. Keating pointed out that a plaintiff pleads the theory in
the complaint and, for example, lists 37 ways they believe the defendant was
negligent. In the affidavit, all that needs to be said is that there is an expert who
will state that 35 of these ways violated the standard of care. He stated that a
plaintiff does not have to explain any more than what they plead. Mr. Beattie
gave the example of a Tiedemann v. Radiation Therapy Consultants [701 P2d 440,
299 Or 238 (1985)] motion in medical malpractice cases where a doctor for the
defendant makes a declaration that certain things were not malpractice as a way
that plaintiffs do get evidence from the defense. In response, the defense gets a
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generic shotgun “I have an expert who is willing to testify to admissible facts that
will create a genuine issue of material fact,” and the first thing that comes to mind
for the defense lawyer is "on all of these?"
Ms. Payne observed that these complaints arise from bad lawyering that does not
need to be fixed with a rule change. She stated that she is in compliance if she has
an expert that only addresses the issue she specifies in her affidavit, and that she
should not have to reveal specific issues or what her expert is going to talk about
by a change in the rule requiring her to reveal exactly what her expert is going to
talk about. Judge Roberts pointed out that Ms. Payne is stating that she does
more than the rule requires and that, therefore, the Council should not change the
rule. She stated that there are other lawyers who do not. Ms. Payne opined that
it is an education issue because some people are not complying with the rule.
Judge Roberts stated that they are complying with the existing rule. Mr.
Bachofner asked whether there could be an argument that a lawyer who does
more than what the rule requires is committing malpractice because the lawyer
revealed more than what he or she was required to and, as a result, their client’s
claims got dismissed. Mr. Eiva stated that those lawyers are not revealing more
than what they were required to, but they had to do a good faith analysis of their
complaint and write an affidavit accordingly. Judge Wolf stated that, if they do not
have an expert to back up an allegation, it is going to get thrown out of court
anyway so there is no harm. Ms. Payne stated that you can only say in an affidavit
that on which your expert is going to create material issues of fact. Mr. Beattie
stated that one answer is the request for admissions.
Mr. Bundy stated that he deals with this situation often. He stated that, according
to Janet Schroer, the defense does not have to send in the doctor's affidavit any
more in regard to the motion for summary judgment because the plaintiff has the
burden of persuasion. He stated that he agrees that the only way to fix this
problem that is fair to both parties is to have expert discovery, and that the
Council cannot really solve that. He noted that there are always inherent
problems with ORCP 47 E, and that there are always going to be problems with
lawyers who will misstate or over exaggerate their cases. He stated that he
sometimes uses requests for admissions. As an example, in the case of a negligent
delivery with prenatal and resuscitation issues where there is no way the defense
can attack resuscitation he sends in a request for admission asking them to admit
that they do not have a medical expert to satisfy the allegations set out regarding
resuscitation. If the defense objects and says that such a request is prohibited
expert discovery, then he brings the issue to court, but at least the issue is out
there and, if they get to trial and the defense says they are going to withdraw that
allegation, he can say that he hired an expert and he wants his costs and fees. He
stated that there are ways to deal with lawyers who are not being ethical about
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the rule. He stated that usually, when faced with the risk of exposure, the other
lawyer will call him before trial to say they are going to amend because they do
not have an expert – most of the time that is the additional pressure that is
needed. He stated that there are various checks and balances and you have to be
willing to assert them. He is in favor of expert discovery. He practices in
Washington and it is great because they know exactly what the issues are. Mr.
Bundy pointed out that the rule as written now, as well as the body of law, is that
Oregon does not have expert discovery. He stated that at least the plaintiff can
file a motion for summary judgment granting judgment in their favor as well. He
thinks you just have to be diligent and assume you are dealing with someone who
is honest and, if you have had a bad experience, you need to follow up with
appropriate discovery tools to make sure you make a record.
Mr. Beattie stated that the reason the committee suggested doing nothing is that
a fix would be politically unacceptable. Judge Roberts stated that good lawyers
can work around almost all of the procedural issues we are talking about in one
way or another, but the rules are not an obstacle course for good lawyers. Mr.
Bachofner stated that he would like to see the committee come up with an
unobtrusive way of narrowing the issues for trial. He opined that there must be a
way to draft such a change that does not enter too far into the expert discovery
realm but allows the parties to narrow the issues for a more efficient trial.
Judge Leith wondered whether the Council has any appetite or will to tackle the
expert discovery issue. Mr. Brian did not feel that it does. Other Council members
seemed to concur. Mr. Bachofner stated that he also practices in Washington and
that he actually prefers Oregon's rule, as much as it is cumbersome sometimes,
because he feels that it makes cases go much more efficiently, is less expensive, is
more interesting, puts more onus on the defense attorney to be nimble, and
represents the joy of practicing law.
Mr. Eiva pointed out that a great benefit is that Oregon does not have giant
summary judgment motions arguing technical facts in front of the court. He
experienced a case in another jurisdiction where there was plainly evidence that
would survive a summary judgment in a jury trial, but there was still a giant
motion, with everyone spending money on experts to satisfy that motion and
judges putting a lot of time and effort into figuring it all out. He stated that, at the
end of the day, he would survive summary judgment or end up on appeal, but this
was just another opportunity for more things jamming up the works on the way to
trial. Mr. Beattie stated that it is a way for the judge to fulfil his or her gate
keeping function when it comes to scientific evidence. He has seen identical cases
go one way in state court and one way in federal court because of that kind of
filtering. Judge Armstrong opined that Oregon does it better than the federal
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courts.
Mr. Brian questioned whether the committee should continue to meet or whether
it should wrap up its work with a final report now. Ms. Gates noted that the
committee would still have changes to sections A and B, even if it stopped working
on other sections, allowing any party to move against any claim. Mr. Keating
stated that he would like the committee to continue discussion on section 47 E.
He suggested one more meeting. Judge Roberts stated that she believes it is a bad
situation, but does not know if there is a way to fix it politically. Mr. Brian agreed,
but thought that perhaps something could be done in the longer term, maybe next
biennium. Mr. Bachofner opined that there should be some way to make a change
that still preserves expert privilege but allows courts to narrow issues and prevent
abuse. Judge Leith stated that he has during summary judgment motions
essentially given the defense what defense counsel has asked for in this
amendment, so he feels that it is not necessarily impossible in the course of the
summary judgment process to get the information Mr. Bachofner is looking for
with an ORCP 47 E amendment.
Mr. Bachofner stated that he might try to draft some language and forward it to
the committee. Judge Roberts stated that she can work with Mr. Bachofner on
this. Mr. Brian asked whether the committee should meet again or whether Mr.
Bachofner’s and Judge Roberts’ work should be presented to the full Council. Ms.
Gates noted that the function of the committee is to actually discuss the issues
fully to streamline the discussion for the full Council, but maybe this is the kind of
issue that everyone on the Council will want to passionately dive into. Ms. Gates
noted that the committee had lost a judge member when Judge DeHoog was
promoted to the Court of Appeals. Judge Wolf agreed to join the committee. The
Council agreed that, if draft language is proposed, the committee should meet
again. Ms. Gates stated that she would send out a deadline by which a draft should
be received in order to have time for a committee meeting.
8.

ORCP 79‐85 Task Force

Prof. Peterson stated that he has had difficulty getting the task force to find a
meeting time that works for everyone. He stated that he has gone through the
rules himself and that there are some things that are peculiar, some that are
archaic, and some that are badly formatted. He stated that he could use some
more Council members on the task force, or perhaps someone else could attempt
to convene a meeting.
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V.

New Business (Mr. Brian)
A.

ORCP 71 (Prof. Peterson)

The Council discussed the issue brought to its attention by attorney Martin Jaqua
regarding ORCP 71 (Appendix D). Ms. Leonard stated that Judge Zennaché had done
research and written a memorandum regarding the difference between extrinsic and
intrinsic fraud during the biennium when the last change to ORCP 71 was made. Judge
Zennaché stated that the intent of the Council was not to extinguish the distinction
between extrinsic and intrinsic fraud in ORCP 71 B but, as far as the interplay with what
constitutes fraud on the court under ORCP 71 C , he could not remember how much
consideration was given to that issue. Judge Zennaché pointed out that the FRCP have
done away with that distinction and that most of the states have also done away with it.
He stated that the distinction seemed somewhat artificial and antiquated and that it was
the intention of the Council to do away with it.
Judge Leith stated that Mr. Jaqua seemed to be concerned that the change to the ORCP
was trying to change the law of fraud rather than just the law of Rule 71. He stated that
the Council obviously would not have been doing anything affecting the law of fraud, just
what counts as a ground for relief from judgment. Mr. Beattie observed that the
complaint seems to be that the change allows too broad of a latitude to set aside a
judgment. Judge Armstrong observed that perjury is perjury and it is bad behavior, but
you still get to keep the judgment. He noted that it is a policy choice, but that the Council
made that choice. Prof. Peterson’s recollection was that the choice was, if a party wants a
hearing because someone might have committed perjury, they may have that rehearing in
front of the same judge who probably will remember pretty well what went on and will
accord that party’s concerns the appropriate weight. Mr. Beattie stated that it is a
discretionary call.
Prof. Peterson also recalled that the Council was concerned that there was a gray area
between extrinsic and intrinsic fraud, and that this was supported by case law. He stated
that the concern was that ORCP 71 B relates to issues within a year so maybe it does not
make such a difference, whereas ORCP 71 C is out in the future. He wondered if the
language should be changed to “extrinsic fraud” instead of a “fraud upon the court” in
section C. Prof. Peterson stated that the Council’s minutes last biennium had pretty good
discussion about the issue. He stated that ORCP 71 B has to be done rather seasonably
and 71 C is catch‐all provision for things that happen later. He wondered whether the
Council had any interest in going back and revisiting the rule.
Ms. Leonard stated that it is true that the Council intended to get rid of the distinction
between extrinsic and intrinsic fraud for the purposes of Rule 71. Justice Landau noted
that Mr. Jaqua raised the additional issue in section C that the “fraud on the court”
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wording creates an ambiguity about what kind of fraud. Judge Armstrong wondered
whether it is duplicative and, if section B allows it, how does section C add anything. Prof.
Peterson observed that it does raise a point – in ORCP 71 C is there a historical basis for
fraud upon the court? Ms. Leonard stated that the Council did not address that and that
Judge Zennaché’s memorandum was all about section B. Judge Armstrong stated that the
very fact that it is time limited would seem to imply there is a distinction, and that they
may not be the same if there are two different sections that deal with it. He stated that
there could be a reason that will make it extrinsic as it relates to section C something that
goes on in the future – sort of the judgment that should never be allowed to see the light
of day issue, versus run of the mill fraud where a year is good enough to fix it. Prof.
Peterson stated that it was his recollection that, if someone simply wanted to complain
that a trial was not right, that happens within a year and most judges are going to know
how to rule on those motions but, if it is some time in the future, it may not be the same
judge. He stated that there may be a reason for maintaining a difference and he did not
know whether fraud upon the court is something that a committee should look at and
decide whether to make it extrinsic or intrinsic.
Ms. Leonard stated that she would be happy to chair a committee if anyone wanted to
join. Justice Landau, Judge Armstrong, and Mr. Beattie agreed to join the committee.
Prof. Peterson stated that he will ask Judge Zennaché, who had to leave the meeting due
to a conflict with another meeting, to participate as well. Prof. Peterson will also let Mr.
Jaqua know of the Council’s actions in response to his query.
VI.

Adjournment

Mr. Brian adjourned the meeting at 11:42 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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I.

Call to Order

Mr. Brian called the meeting to order at 9:38 a.m.
II.

Minutes
A.

Approval of December 5, 2015, Minutes

Judge Gerking made a motion to approve the December 5, 2015, minutes (Appendix A);
Mr. Crowley seconded the motion; and the motion was approved unanimously by voice
vote.
III.

Administrative Matters
A.

Judge DeHoog’s Appointment to the Court of Appeals

Mr. Brian stated that the question is, given Judge DeHoog’s recent appointment to the
Court of Appeals, whether it is appropriate or inappropriate for him to remain a member
of the Council. He stated that, from a technical standpoint, he does not know the answer.
Mr. Bachofner asked for clarification on what the Council’s authorizing statute says
regarding the separation and location of the judges. Prof. Peterson stated that it says that
eight circuit judges need to be appointed and, while it talks about vacancies, it does not
specify what to do in this situation. Prof. Peterson recalled that the Council had one
lawyer who became a judge and then continued to serve on the Council as a judge
member, but his appointment to the bench coincided with the end of his lawyer term. He
also noted that the Council has had several members who served nearly 12 years because
they were appointed to fill a vacancy and then served two additional full terms. Prof.
Peterson pointed out that the statute talks about who appoints people and about
vacancies, but does not indicate what to do if person transitions from one role to another.
Judge Roberts asked whether the language used in designating the categories of people
on the Council define the categories of who should be appointed, or define the
qualification to serve. She observed that, if it is merely the qualification to be appointed,
Judge DeHoog may continue but, if it is the qualification to serve, he likely cannot.
Judge DeHoog stated that the statute seems to talk about the composition of the Council
rather than just the appointment process. Judge Armstrong agreed that there does not
seem to be any doubt that Judge DeHoog is no longer a member of the Council as of his
appointment to the Court of Appeals. Mr. Bachofner agreed. Judge DeHoog also agreed
that it appears that he no longer has a slot that fits his designation. He noted that he
would be concerned about staying on the Council and setting a precedent that results in
an action of the Council being void. Mr. Bachofner noted that he would love to have
Judge DeHoog still participate, and that there is nothing that prohibits him from attending
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Council meetings or participating in work groups. Prof. Peterson added that there will be a
vacancy in the Council’s Court of Appeals slot at the end of this biennium when Judge
Armstrong’s second term is up, and that Judge DeHoog can express interest in that slot to
the Chief Judge of the Court of Appeals. Mr. Brian stated that, since we are setting a
precedent, as chair he is asking Judge DeHoog to formally tender his resignation. Prof.
Peterson stated that he thought that an e‐mail would suffice.
IV.

Old Business
A.

Committee Reports
1.

ORCP 7/9/10 Committee

Prof. Peterson stated that a meeting was held but he had an issue with his phone
and was unable to participate in the teleconference. Judge Wolf stated that the
committee had a representative from the Oregon Judicial Department (OJD)
familiar with the Odyssey eCourt system attend the meeting so that they could
address the concerns about filings not appearing in the system and e‐service not
being executed contemporaneously. The OJD representative indicated that they
were aware of an issue that likely resulted in the reported e‐service problem –
users filing documents must select a box stating that they want to e‐serve as well
as selecting the persons they wish to e‐serve. The representative stated that many
filers appear to be filing and believing that e‐service is automatic and, therefore,
are not making the appropriate selections. The representative stated that the OJD
is working on a better process so that those choices are more obvious.
Judge Wolf observed that the committee does not need to worry about dealing
with the e‐service section of Rule 9, because most of that is covered under chapter
21 of the Uniform Trial Court Rules (UTCR), and the UTCR Committee has more
flexibility to amend those rules than the Council has the ability to amend the ORCP
on an expedited basis. He noted that the OJD representative stated that the
Council should feel free to amend e‐mail service however it sees as appropriate.
Mr. Bachofner noted that he had just seen a change in one of the local court rules
that requires sending a copy of the document to all other opposing counsel if a
party serves by e‐service or e‐mail. He stated that he still feels that there would
be no harm in requiring that there always be e‐mail service to any party that has
appeared in the case, because it errs on the side of making sure that a copy gets to
the other side. Judge Wolf stated that he does not have an argument with that,
but that his concern is that the e‐service portion of Rule 9 at this point effectively
says “see UTCR 21.” He stated that he does not know if we want to have
competing rules.
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Prof. Peterson observed that, at the last meeting, Judge DeHoog mentioned that,
unlike the federal system, the state system requires a person to look at the
document and process it. He wondered whether there is a step between looking
at the document and processing it for filing as opposed to for service, or whether
that is a seamless process. Judge Wolf stated that his impression from the
committee’s telephone conference is that service does not take place until the
document is reviewed and approved by a person in the courthouse and, under
chapter 21 of the UTCR, the service does not actually occur until the system sends
out the notice. If a document gets filed and a clerk waits a day before approval,
the service is not effective until it is approved and the system sends it out for
service, so there would be a day in that case between when the document was
filed and when service occurs.
Ms. Wray stated that there is another practical technical problem that she has
encountered. She stated that some attorneys have not entered their information
into the eCourt system, so by rule they must still be served by sending paper
copies. She noted that attorneys may not be aware when a party does not have
information entered into the system and, therefore, may not be serving by paper
when they should be doing so. Ms. Payne stated that she has also encountered
this issue. Ms. Wray stated that she has often had to send e‐mails to other
attorneys asking them to have their staff enter their information into the eCourt
system.
Mr. Shields reiterated that no document is e‐served automatically, and that the
person who is filing has to choose e‐service because it is not required. He stated
that, if a party does use e‐service, that party can only e‐serve those people who
have already consented to e‐service, which parties are required to do when they
file a case, but not everyone does it. Mr. Shields stated that it is an education
issue at this point – to let lawyers know that when they file a document they must
put their information into the system, whether they want to or not. He observed
that the system will likely become more automated, but right now it is working in
the way it was designed to work, even though it may not be the way we want it to
work. Mr. Bachofner suggested that the Professional Liability Fund (PLF) may want
to send out some kind of reminder to attorneys, and stated that he would contact
the PLF regarding this. Mr. Shields stated that there are lawyers who think that,
when they e‐file, their document is automatically going to get served to everyone,
and that is not the case nor is that how the system is intended to work.
Prof. Peterson reminded the Council that some attorneys had reported that they
had gone to the Odyssey system and had not seen documents they knew were
supposed to be there. Mr. Shields stated that a party can see the items have been
e‐filed on the case, but not necessarily things that were not filed that way. Mr.
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Brian asked for clarification on Mr. Shields’ statement that a document could be
filed with the court but would not show up on Odyssey. Mr. Shields responded
that, if a document was filed conventionally or filed by a non‐bar member, that
may not appear. Judge Roberts noted that such documents will show up
eventually, but that there may be a lag because of the time required for physical
scanning. She stated that paper files are no longer kept and that Odyssey acts as
the file. Mr. Shields stated that he is not certain that what judges have access to
see on Odyssey is the same as what lawyers have access to see. Judge Roberts
replied that judges of course have access to confidential files that lawyers may not,
but that the main difference in the judges’ edition of Odyssey is that the judges’
edition is in a slightly different format. She pointed out that sometimes there are
errors, such as things getting filed in the wrong place. She stated that this has
gotten better since the Odyssey became active in her county and she hoped that,
in time, it would improve even more.
Mr. Shields stated that the Bar is happy to bring any complaints to the OJD when
problems occur, and noted that attorneys should be as specific as possible when
explaining those issues. Judge Roberts noted that another problem that occurs
frequently is that the court staff mislabels documents (for example, a motion that
is labeled as an order). She stated that this happens enough that parties almost
have to know the date of the document and check in that way. She stated that
staff in the clerk’s office is trying to categorize these documents since lawyers are
not required to, and suggested that, in the future, perhaps the system could be
changed and it could become the obligation of the filer to classify. Mr. Beattie
observed that the federal eCourt system requires lawyers to label what they are
filing. Mr. Bachofner suggested that the committee meet and discuss these issues
further.
Prof. Peterson reminded the Council of one other Rule 9 issue the committee was
dealing with: ORCP 9 C states that the attorney or a sheriff can issue a certificate of
service for service by facsimile, and no one on the Council had heard of a sheriff
serving in that way. He stated that he had heard back from the Oregon Sheriff's
Association that they had never heard of a sheriff serving by facsimile, so the
Association concluded that no harm would come from removing the word “sheriff”
from ORCP 9 C.
2.

ORCP 15 Committee

Judge DeHoog stated that he will draft an informal closing memo and will send it
to Mr. Brian to present at the next Council meeting.
3.

ORCP 22 Committee
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Ms. Payne stated that the committee did not meet last month but that they are
scheduling a meeting to talk about new issues that arose at the December Council
meeting.
4.

E‐Discovery Committee

Mr. Crowley stated that the committee had met and also had another meeting
scheduled for the following week. He stated that he had drafted a potential
amendment to ORCP 36 incorporating the proportionality concept, a potential
amendment to ORCP 43 incorporating the concept of some kind of discovery
conference early in the case, and a potential amendment to ORCP 46 having to do
with how to handle e‐discovery issues if there is a motion for sanctions. He noted
that this draft language was for the purpose of getting the committee’s discussion
going, and stated that there is not a lot of traction for the proportionality concept.
He reported that Judge Zennaché has also sent out additional proposed language
regarding the discovery conference idea and that the committee will discuss it at
the next meeting.
5.

ORCP 44 Committee

Mr. Keating stated that the ORCP 44 discussion at the last Council meeting was
lengthy and tended to drift back into the larger medical privilege discussion from
last biennium. He stated that, during that meeting, the Council discussed Mr.
Beattie’s responses from his survey of the Oregon Association of Defense Counsel.
Mr. Keating stated that Mr. Eiva’s summary of his responses from the Oregon Trial
Lawyers Association (Appendix B) had just been sent that morning, and that he
had not had a chance to read it. He stated that he will likely call another meeting
of the committee to see if it is worth going any further with the issue.
6.

ORCP 45 Committee

Ms. Wray stated that the committee had not had a chance to meet again. She
distributed draft language that she and Mr. Bachofner had drafted. (Appendix C).
Mr. Bachofner stated that the committee is looking at streamlining the process to
avoid having to produce records custodians and waste the court’s time in trials
when it is unnecessary. He noted that there is now a limit on the number of
requests for admissions that can be submitted, and the thought was to allow an
exception to that limit for simple requests for admissions on authenticity for
records and essentially whether a records custodian must be present at trial to
permit admissibility of the records. Mr. Bachofner stated that the committee is
trying to come up with a mechanism in the request for admissions rule so that the
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parties can confer. He stated that it is typical that parties agree that the records
are what they are and that a records custodian does not need to come to trial, but
pointed out that there are some bad apples who will not respond to requests to
confer and, in those circumstances, there is no reason that he can think of not to
streamline admissibility through a request for admission on authenticity of the
records. He stated that, if the other party does not respond, the documents are
presumed to be authentic and, if they do respond and object, at least if they are
wasting time for no reason and counsel needs to bring in the records custodian for
no good reason, the aggrieved party can seek to have the costs reimbursed under
the request for admissions procedure.
Ms. Wray stated that, if Council members think that this is a worthwhile endeavor,
the committee can come up with a simple way to do it under the rule. She stated
that she will circulate the draft language to Council members not present today,
and noted that it is Mr. Bachofner’s first proposal of how to amend subsection F(2)
in the rule, which reads, “Notwithstanding subsection 1, a party is permitted to
serve without limitation a reasonable number of admissions requesting
authenticity of specified documents for the purpose of establishing that they are
kept in the ordinary course of business.” Ms. Wray stated that her issue with that
proposed amendment is that it mixes authenticity and hearsay, and includes only
one of the hearsay exceptions rather than all of them, so she drafted a proposed
amendment that reads, “Authenticity and Hearsay. Admissions regarding
authentication or identification as a condition precedent to admissibility, or
admissions regarding the foundation for a hearsay exception, are not subject to
the limitations in subsection (1).” Ms. Wray noted that the clause she used is
taken from Rule 903 of the evidence code. Mr. Bachofner stated that he
considered it a friendly amendment.
Judge Roberts asked whether the committee was considering any hearsay
exception or just the business records exception. Ms. Wray stated that this is
something the committee needs to talk about – if we are going to amend the rule
for the business records exception, what about other exceptions? She stated that,
if the point is to simplify foundation, we may want to go further. Mr. Bachofner
noted that the idea is to streamline the trial and to streamline the costs for the
litigants on both sides. Judge Roberts stated that we should consider whether we
want to make the exception for foundation as to hearsay objections or foundation
in general. She wondered whether we just want to make an exception for
questions related to the foundation for admission of documents broadly. Mr.
Bachofner stated that this is an interesting question, as there may be other
objections.
Mr. Brian asked Judge Roberts if she would like to be on the committee. Judge
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Roberts agreed. Mr. Beattie stated that it might be as simple as a request for
admission as to the admissibility of the documents at the time of trial, because
that would just cover everything. He stated that it might be wise to include
something that does limit requests to documents that are reasonably expected to
be offered as evidence at the time of trial so attorneys do not get oppressive
“admit to everything under the sun” requests. Mr. Bachofner agreed that this is
his concern but, unfortunately if we make it so broad as “admit that these are
admissible at trial,” we may find people very hesitant to make a determination
because they do not know in advance what is going to come in. He stated that he
is more concerned about the foundation and records custodian issue. Judge
Roberts stated that we probably could not include things like relevancy, which is
entirely context‐driven.
Judge Conover stated that the most common response from his colleagues was to
seek leave of the court to ask for more requests to admit and for an expedited
hearing to put the issue in front of a judge if you are dealing with a bad apple. He
stated that his colleagues could not imagine any judge who would not grant such a
request to expedite the trial. He stated that this response from his colleagues was
very strident. Mr. Bachofner agreed with that assessment, but pointed out that
there is a cost for a litigant to file that motion. He stated that there is an
obligation to confer and these issues typically are not going to come up until close
to trial, and there is a concern when filing a motion close to trial that a party may
not get a hearing in time to still subpoena the records custodians. He stated that,
by making it a part of the rule, a party can do it pretty early before trial and it is
relatively inexpensive, plus if the other party does not stipulate you still have time
to serve the request for admissions without taking up court time. Judge Roberts
stated that a lawyer cannot count on getting an expedited hearing on a discovery
motion in Multnomah County.
Ms. Wray observed that 30 seems like a lot and wondered whether a party would
really have that many business records. Mr. Bachofner stated that, if a party is
going to use their requests for admissions for the fundamental issues of the case,
they do not want to have to use their limited admissions to clarify authenticity
with a lot of different medical providers or records custodians. He stated that he
typically tries to use requests for admission early on for substantive issues. Ms.
Wray stated that she does not know if the plaintiffs’ side would view this change
as having any benefit. Mr. Bachofner stated that he believes that the plaintiffs’ bar
would find it more helpful than the defense bar because they are the ones who
are going to have to pay for a records custodian for the proof on the case, and
they can send a request for admissions early on when they send the records. He
stated that plaintiffs’ attorneys to whom he has spoken like the idea. Ms. Wray
stated that plaintiffs still get 30, and those 30 are pretty useless for substantive
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issues anyway because they either get a response from the defendant saying that
they object because it is too soon or they deny because it is too soon.
Ms. Payne agreed and stated that she does not find requests for admission to be
particularly helpful. She stated that she uses them primarily for authenticity of
documents, but that she does not find them very helpful substantively and does
not usually use her 30. Ms. Payne stated, however, that she does not object to
this change for lawyers who do because she does not see any harm in it, nor does
she anticipate that it would cause any problems. She suggested asking the OTLA
and OADC listservs whether they felt any issues might arise. Ms. Wray stated that
the Council had surveyed PLF claims attorneys as well as OADC and OTLA last
biennium, and that they did not hear much response that it was a problem. Mr.
Bachofner stated that, anecdotally, every plaintiffs’ and defense attorney he had
talked to regarding this issue thought that the proposed change made sense. He
pointed out that good attorneys should be conferring about this anyway and,
when a lawyer encounters those that do not, this is a streamlined approach to give
them relief.
Mr. Snelling asked whether Council members believe that all of the documents
that a lawyer wants to get authenticity admitted can be put into one admission.
Judge Roberts stated that she does not believe so. Mr. Snelling gave the example
of a full set of records from one hospital and stated that it does not make sense to
do 2000 admissions for one hospital’s records. Judge Roberts agreed that this
makes sense but stated that, if a party is asking for a variety of documents from a
variety of sources, that would not fit into one question. Mr. Bachofner noted that
subparts count under the rule. He stated that he can think of business cases
where there have been thousands of pages from different providers, with as many
as 100 different records custodians, and stated that this causes a problem with
limits. Mr. Beattie noted that this issue comes up in federal court all of the time,
and is usually handled by using a spreadsheet of exhibits and an exhibit day where
they are discussed. He observed that there are ways of dealing with this other
than discovery rules, but that many of these ways may put an undue burden on
judges. He felt that, generally speaking, allowing an exception for authenticity
before trial is a good idea.
Ms. Wray stated that the committee will discuss these issues further during the
next committee meeting.
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7.

ORCP 47 Committee

Ms. Gates stated that the committee has a meeting scheduled for January 19,
where they will wrap up discussion of ORCP 47 E. She stated that the committee
has already proposed changes for sections A and B within the committee and that
they hopefully will have those changes for the entire Council to review at its next
meeting. Mr. Brian stated that he would like to formally add Mr. Eiva and Ms.
Payne to the ORCP 47 committee, as they have already agreed to participate in the
next committee meeting. Mr. Beattie also agreed to join the committee.
8.

ORCP 79‐85 Task Force

Prof. Peterson stated that the committee had a meeting tentatively scheduled for
January 25 at noon. He stated that he had sent the current version of ORCP 79‐85
to the task force members and hoped that they would read them carefully and
bring any recommendations for amendments to the task force meeting.
V.

New Business

No new business was raised.
VI.

Adjournment

Mr. Brian adjourned the meeting at 10:33 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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1

SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

2

RULE 9

3

A Service; when required. Except as otherwise provided in these rules, every order;

4

every pleading subsequent to the original complaint; every written motion other than one that

5

may be heard ex parte; and every written request, notice, appearance, demand, offer to allow

6

judgment, designation of record on appeal, and similar document shall be served upon each of

7

the parties. No service need be made on parties in default for failure to appear except that

8

pleadings asserting new or additional claims for relief against them shall be served upon them

9

in the manner provided for service of summons in Rule 7.

10

B Service; how made. Whenever under these rules service is required or permitted to

11

be made upon a party, and that party is represented by an attorney, the service shall be made

12

upon the attorney unless otherwise ordered by the court. Service upon the attorney or upon a

13

party shall be made by delivering a copy to that attorney or party; by mailing it to the attorney’s

14

or party’s last known address; by e-mail as provided in section G of this rule; by electronic

15

service as provided in section H of this rule; or, if the party is represented by an attorney, by

16

facsimile communication [or by e-mail] as provided in [sections] section F [or G] of this rule.

17

Delivery of a copy within this rule means: handing it to the person to be served; or leaving it at

18

the person’s office with the person’s clerk or person apparently in charge thereof; or, if there is

19

no one in charge, leaving the copy in a conspicuous place therein; or, if the office is closed or

20

the person to be served has no office, leaving the copy at the person’s dwelling house or usual

21

place of abode with some person 14 years of age or older then residing therein. A party who

22

has appeared without providing an appropriate address for service may be served by filing [a

23

copy of] the pleading or other document with the court. Service by mail is complete upon

24

mailing. Service of any notice or other document to bring a party into contempt may only be

25

upon that party personally.

26

C Filing; proof of service. Except as provided by section D of this rule, all documents
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1

required to be served upon a party by section A of this rule shall be filed with the court within a

2

reasonable time after service. Except as otherwise provided in Rule 7 and Rule 8, proof of

3

service of all documents required or permitted to be served may be by written

4

acknowledgment of service, by affidavit or declaration of the person making service, or by

5

certificate of an attorney. Proof of service may be made upon the document served or as a

6

separate document attached thereto.

7

C(1) Proof of service by facsimile communication. If service is made by facsimile

8

communication [or by e-mail,] under section F of this rule, proof of service shall be made by

9

affidavit or by declaration of the person making service, or by certificate of an attorney [or

10

sheriff]. If service is made by facsimile communication [under section F of this rule], the person

11

making service shall attach to the affidavit, declaration, or certificate printed confirmation of

12

receipt of the message generated by the transmitting technology.

13

C(2) Proof of service by e-mail. If service is made by e-mail under section G of this rule,

14

[the person making service must certify] proof of service shall be made by affidavit or by

15

declaration of the person making service, or by certificate of an attorney, stating that he or

16

she received confirmation that the message and attachment [was] were received[, either by

17

return e-mail, automatically generated message, facsimile communication, or orally; however,

18

an] by the designated recipient and specifying the method by which the sender received

19

confirmation. An automatically generated message indicating that the recipient is out of the

20

office or is otherwise unavailable cannot support the required certification, nor can an

21

automatically generated e-mail delivery status notification. Service by e-mail is effective at

22

the time of receipt of the message and any attachment by the designated recipient.

23

C(3) Proof of service by electronic service. If service is made by electronic service

24

under section H of this rule, proof of service shall be made by affidavit or by declaration of

25

the person making service, or by certificate of an attorney, specifying that service was

26

completed by electronic service and by one other form of service authorized by section B of
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1
2

this rule.
C(4) Proof of service upon a party without a service address. Service upon a party who

3

has appeared without providing an appropriate address for service shall be by affidavit or by

4

declaration of the person filing the document, or by certificate of an attorney, that service by

5

filing as provided in section B of this rule is appropriate.

6

D When filing not required. Notices of deposition, requests made pursuant to Rule 43,

7

and answers and responses thereto shall not be filed with the court. This rule shall not preclude

8

their use as exhibits or as evidence on a motion or at trial. Offers to allow judgment made

9

pursuant to Rule 54 E shall not be filed with the court except as provided in Rule 54 E(3).

10

E Filing with the court defined. The filing of pleadings and other documents with the

11

court as required by these rules shall be made by filing them with the clerk of the court or the

12

person exercising the duties of that office. The clerk or the person exercising the duties of that

13

office shall endorse upon the pleading or document the time of day, the day of the month, the

14

month, and the year. The clerk or person exercising the duties of that office is not required to

15

receive for filing any document unless a caption that includes the name of the court; the case

16

number of the action, if one has been assigned; the title of the document; and the names of the

17

parties are legibly displayed on the front of the document, nor unless the contents of the

18

document are legible. Further, the clerk is not required to receive for filing any document that

19

does not include the name, address, and telephone number of the party or the attorney for the

20

party, if the party is represented.

21

F Service by facsimile communication. Whenever under these rules service is required

22

or permitted to be made upon a party, and that party is represented by an attorney, the service

23

may be made upon the attorney by means of facsimile communication if the attorney has such

24

technology available and said technology is operating at the time service is made. Service in this

25

manner shall be subject to Rule 10 [C]B. Facsimile communication includes: a telephonic

26

facsimile communication device; a facsimile server or other computerized system capable of
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1

receiving and storing incoming facsimile communications electronically and then routing them

2

to users on paper or via e-mail; or an internet facsimile service that allows users to send and

3

receive facsimiles from their personal computers using an existing e-mail account.

4

G Service by e-mail. [Service by e-mail is prohibited unless attorneys agree in writing to

5

e-mail service.] Whenever under these rules service is required or permitted to be made upon

6

a party, unless the party or the party’s attorney is exempted from service by e-mail by an

7

order of the court, the service may be made by means of e-mail. [This agreement] Any party

8

or any party’s attorney must provide the [names] name and e-mail [addresses] address of [all

9

attorneys] that party or that attorney and [the attorneys’ designees,] that attorney’s designee,

10

if any, [to be] on any document served by e-mail. Any party or attorney who has [consented to]

11

communicated by e-mail or by electronic service must notify the other parties in writing of any

12

changes to [the] that party or that attorney’s e-mail address. [Any attorney may withdraw his

13

or her agreement at any time, upon proper notice via e-mail and any one of the other methods

14

authorized by this rule. Subject to Rule 10 C, service is effective under this method when the

15

sender has received confirmation that the attachment has been received by the designated

16

recipient. Confirmation of receipt does not include an automatically generated message that the

17

recipient is out of the office or is otherwise unavailable.] Service in this manner shall be subject

18

to Rule 10 B.

19

H Service by electronic service. As used in this section, electronic service means using

20

an electronic filing system provided by the Oregon Judicial Department and in the manner

21

prescribed in rules adopted by the Chief Justice of the Oregon Supreme Court. Electronic

22

service is completed by contemporaneously serving the recipient by e-mail or any additional

23

form of service authorized by section B of this rule.

24
25
26
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1

REQUESTS FOR ADMISSION

2

RULE 45

3

A Request for admission. After commencement of an action, a party may serve upon

4

any other party a request for the admission by the latter of the truth of relevant matters within

5

the scope of Rule 36 B specified in the request, including facts or opinions of fact, or the

6

application of law to fact, or of the genuineness of any relevant documents or physical objects

7

described in or exhibited with the request. Copies of documents shall be served with the

8

request unless they have been or are otherwise furnished or made available for inspection and

9

copying. Each matter of which an admission is requested shall be separately set forth. The

10

request may, without leave of court, be served upon the plaintiff after commencement of the

11

action and upon any other party with or after service of the summons and complaint upon that

12

party. The request for admissions shall be preceded by the following statement printed in

13

capital letters of the type size in which the request is printed: “FAILURE TO SERVE A WRITTEN

14

ANSWER OR OBJECTION WITHIN THE TIME ALLOWED BY ORCP 45 B WILL RESULT IN ADMISSION

15

OF THE FOLLOWING REQUESTS.”

16

B Response. The matter is admitted unless, within 30 days after service of the request,

17

or within such shorter or longer time as the court may allow, the party to whom the request is

18

directed serves upon the party requesting the admission a written answer or objection

19

addressed to the matter, signed by the party or by the party's attorney; but, unless the court

20

shortens the time, a defendant shall not be required to serve answers or objections before the

21

expiration of 45 days after service of the summons and complaint upon such defendant. If

22

objection is made, the reasons therefor shall be stated. The answer shall specifically deny the

23

matter or set forth in detail the reasons why the answering party cannot truthfully admit or

24

deny the matter. A denial shall fairly meet the substance of the requested admission, and when

25

good faith requires that a party qualify the answer or deny only a part of the matter of which an

26

admission is requested, the party shall specify so much of it as is true and qualify or deny the
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1

remainder. An answering party may not give lack of information or knowledge as a reason for

2

failure to admit or deny unless the answering party states that reasonable inquiry has been

3

made and that the information known or readily obtainable by the answering party is

4

insufficient to enable the answering party to admit or deny. A party who considers that a

5

matter of which an admission has been requested presents a genuine issue for trial may not, on

6

that ground alone, object to the request; the party may, subject to the provisions of Rule 46 C,

7

deny the matter or set forth reasons why the party cannot admit or deny it.

8

C Motion to determine sufficiency. The party who has requested the admissions may

9

move to determine the sufficiency of the answers or objections. Unless the court determines

10

that an objection is justified, it shall order that an answer be served. If the court determines

11

that an answer does not comply with the requirements of this rule, it may order either that the

12

matter is admitted or that an amended answer be served. The court may, in lieu of these

13

orders, determine that final disposition of the request be made at a designated time prior to

14

trial. The provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the

15

motion.

16

D Effect of admission. Any matter admitted pursuant to this rule is conclusively

17

established unless the court on motion permits withdrawal or amendment of the admission.

18

The court may permit withdrawal or amendment when the presentation of the merits of the

19

case will be subserved thereby and the party who obtained the admission fails to satisfy the

20

court that withdrawal or amendment will prejudice such party in maintaining such party's case

21

or such party's defense on the merits. Any admission made by a party pursuant to this rule is

22

for the purpose of the pending action only, and neither constitutes an admission by such party

23

for any other purpose nor may be used against such party in any other action.

24

E Form of response. The request for admissions shall be so arranged that a blank space

25

shall be provided after each separately numbered request. The space shall be reasonably

26

calculated to enable the answering party to insert the admissions, denials, or objections within
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1

the space. If sufficient space is not provided, the answering party may attach additional papers

2

with the admissions, denials, or objections and refer to them in the space provided in the

3

request.

4

F Number.

5

F(1) Generally. Excluding requests relating solely to issues in subsection (2), a [A] party

6

may serve more than one set of requested admissions upon an adverse party, but the total

7

number of requests shall not exceed 30, unless the court otherwise orders for good cause

8

shown after the proposed additional requests have been filed. In determining what constitutes

9

a request for admission for the purpose of applying this limitation in number, it is intended that

10

each request be counted separately, whether or not it is subsidiary or incidental to or

11

dependent upon or included in another request, and however the requests may be grouped,

12

combined, or arranged.

13

F(2) Admissibility of Business Records. Notwithstanding subsection (1) and, in

14

addition to any requests made under that subsection, a party may serve a reasonable number

15

of additional requests for admission to establish authenticity and admissibility of specified

16

business records under the OEC 803(6) business records exception to hearsay.

17
18
19
20
21
22
23
24
25
26
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