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ORCP/Topics to be
Reexamined Next
Biennium
ORCP 15

I.

Call to Order

Mr. Brian called the meeting to order at 9:32 a.m.
II.

Minutes
A.

Approval of April 2, 2016, Minutes

Mr. Keating suggested several changes to the draft minutes previously circulated to the
Council (Appendix A). He asked that, in the last paragraph of page 14, the following
sentence be inserted: “Defendant objected to the request as overly broad and unduly
burdensome.” He also requested that, in the same paragraph, the language “because the
opposing attorney claimed that Mr. Keating had not specified that he had produced all
emails” be deleted. In the same paragraph, he asked that the language “a more
extensive search,” be changed to “an exhaustive search.” Mr. Keating made a motion to
amend the minutes as described. Judge Gerking seconded the motion, which was
approved unanimously by voice vote. Mr. Bachofner made a motion to approve the
minutes as amended. Ms. Payne seconded the motion, which was approved unanimously
by voice vote.
III.

Administrative Matters
A.

Introduction of New Judge Member

Prof. Peterson welcomed Judge D. Charles Bailey from the Washington County Circuit
Court to the Council. He remarked that the Council has not had a Washington County
judge member during his tenure with the Council, and he stated that it would be good to
have representation from the second largest judicial district. Judge Bailey stated that he
is pleased to be on the Council and that he hopes to be as helpful as he can. Council
members introduced themselves.
B.

Changes to ORCP Mentioned During Oregon Law Institute Continuing Legal
Education (CLE) Program

Prof. Peterson stated that he and Mr. Bachofner were recently presenters at an Oregon
Law Institute CLE. He noted that two presenters during the ethics portion talked about
Rule 69 B and the 10 day notice. In response to an audience member who asked if an
attorney may send the 10 day notice on the 28th day if the defendant has not yet
responded, the presenters noted that there had been a change so that the 10 day notice
period is no longer allowed to run concurrently with the 30 days in which to answer as
provided in Rule 7 C. Prof. Peterson also stated that the presenters had mentioned that
they had not yet received their West 2016 version of the ORCP and they had to go to the
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Council website to read the current rule. He reminded the Council that he had been in
touch with West to offer the publisher the Council’s amendments as well as the
Legislature’s changes in a timely fashion, but West apparently is not interested in
publishing the rules at the time or before the amendments take effect. He stated that he
had also reached out to Legislative Counsel to see if that office is interested in producing a
specialty book in a timely fashion that includes the ORCP and the Oregon Evidence Code,
provided the Supreme Court allows them to also include the Uniform Trial Court Rules.
Legislative Counsel seemed interested in the proposal.
C.

CLE Credit for Council Membership

Mr. Brian stated that he had contacted the Oregon State Bar’s CLE accreditation staff
several months ago regarding obtaining CLE credit for Council members’ service. He
indicated that he needs to follow up and will be doing so over the summer. Judge Gerking
asked whether such a change would need to be approved by the Board of Governors
(BOG). Mr. Bachofner stated that he believes that the CLE department would deal with
such matters. Council members agreed that CLE credit is a great idea.
IV.

Old Business (Mr. Brian)
A.

Committee Reports
1.

ORCP 7/9/10 Committee

Mr. Bachofner directed the Council to a draft amendment of ORCP 9 (Appendix B).
He explained that the committee had met again to see whether it should do
anything to address the eFiling issue with people not being served with eFiled
documents. He remarked that, at the last BOG meeting, someone had also raised
the issue of why people are not getting copies, and opined that something should
be done to remedy this. He stated that he had explained to the rest of the BOG
that the Council has been examining the issue and that the Uniform Trial Court
Rules (UTCR) Committee is also aware of it. He reminded the Council that, before
the April Council meeting, he had contacted the chair of the UTCR Committee,
who indicated that the UTCR Committee had come to essentially the same
conclusion that the Council as a whole did – that it is an education issue rather
than a rule issue. Mr. Bachofner stated that the committee has decided as a group
that it does did not want to make a change to the rule because, by the time the
Council’s rule change would take effect, hopefully the Oregon Judicial Department
(OJD) will have made a change to the process and either make electronic service
automatic or otherwise remedy the existing problems.
Mr. Bachofner stated that he speaks frequently at CLEs and that he has started the
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education process in that way and that he is also encouraging attorneys to let their
colleagues know about the issue. He pointed out that there are a number of bar
members frustrated that they are not receiving notice of documents filed with the
court and that his position is to err on the side of redundant notice. He stated that
the best practice is to provide e‐mail service on opposing counsel, even when
electronically filing.
Mr. Bachofner explained that many changes to Rule 9 are administrative. He
noted that proof of service by electronic service is now located in subsection C(3)
and section H and that proof is basically made by affidavit or declaration that
service was completed by electronic service. He stated that sections G and H state
that, unless a party is exempted from electronic service by an order of the court,
service may be made by e‐mail. This language is to make the rule consistent with
the electronic service rules that have gone into effect. Mr. Bachofner stated that
the committee believes that the draft of ORCP 9 is ready to be submitted to the
Council for voting on whether it should be put on the agenda for the September
publication meeting.
Ms. Payne stated that it appears that section G is changing so that attorneys no
longer have to consent to e‐mail service to be served by e‐mail, but subsection
C(2) states that an attorney must include in the affidavit of service that the other
party has either consented or has confirmed receipt of the e‐mail. She wondered
why the requirement to show that a party has consented to such service is still
present if the requirement for consent has been removed. Mr. Bachofner
explained that the reason consent is no longer required is to be more consistent
with the electronic service requirement of the UTCR if there is electronic filing of a
document. If, for instance, an attorney already has consent from the opposing
party before that party has eFiled a document in a matter, that will satisfy ORCP 9
C(2), but the attorney also should make sure that the other side has received it
rather than just a bounce back message or an out of office message. Ms. Payne
stated that serving by e‐mail has always been distinct from electronic service. She
wondered about the reference to electronic service in a rule that is talking about
e‐mail service. Judge Zennaché asked for clarification about whether Ms. Payne
was referring to section G. Ms. Payne confirmed that she was talking about line 11
of that section that removes the requirement for consent. She stated that she is in
agreement with the change, but that it seems to conflict with the idea in
subsection C(2) that an attorney must show in an affidavit that a party has
consented to e‐mail service. Judge Zennaché stated that, with regard to e‐mail
service, the committee originally changed the rule to say that consent is no longer
required, but an attorney must provide proof of service that the recipient did
receive the document. However, some members of the Council responded to that
suggested change by raising a concern about being required to continually prove
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receipt of documents by attorneys who just generally agree to service by e‐mail.
In order to facilitate that preference, the committee responded by making a
change to allow these attorneys to say at the beginning of a case that they always
want service by e‐mail. Judge Zennaché did express some concerns about the
language in line 11 of section G because electronic service that one consents to
when one files electronically is different from e‐mail service.
Ms. Payne reiterated that she likes the language in subsection C(2) but that it is
confusing when section G says that one does not have to consent to e‐mail service.
She sees this as a conflict. Mr. Bachofner explained that subsection C(2) does not
say that but, rather, says that the attorney must certify that the other side has
consented or that they have actually received the document. He stated that
section G states that a party who has communicated by e‐mail or electronic
service must notify the other party in writing of any change to their e‐mail address.
The two are not inconsistent; if the opponent has consented to e‐mail, an
attorney does not have to show that they received the e‐mail but, if the opponent
has not consented, an attorney does have to show proof of receipt. Ms. Payne
stated that it makes sense that an attorney can serve anyone by e‐mail but, if an
attorney has not consented, the attorney would have to show proof of receipt.
Judge Zennaché agreed that this is what the committee was trying to accomplish.
Prof. Peterson pointed out that this is a significant change and that, when the
Council last changed Rule 9, many people were uncomfortable with e‐mail service
and only agreed to it as an opt‐in procedure. He also recalled that Judge Wolf had
previously remarked that most certificates of service that he reviews do not
comply with the existing rule, and expressed concern that this may be another
attorney education issue of the Council’s own making. He was a bit worried about
whether lawyers will actually follow the new rule. Mr. Bachofner stated that this is
also consistent with an issue discussed in the CLE at which he and Prof. Peterson
presented yesterday; certificates of readiness with electronic filing are not being
submitted regularly by attorneys or are incomplete. He stated that this is an
education issue as well. He stated for the record that he still has concerns about
e‐mail service with these existing problems, and pointed out that trying to track e‐
mails when one may receive hundreds a day is stressful. He agreed that e‐mail is
the way of the future, but noted that it is still a concern.
Mr. Brian proposed a hypothetical situation where he and Mr. Bachofner are
opposing counsel and Mr. Brian indicates to Mr. Bachofner that he will not accept
service by e‐mail. He asked what Mr. Bachofner’s options would be under the
proposed amendment to Rule 9. Judge Gerking asked whether Mr. Brian would
have a right to refuse e‐mail service. Mr. Bachofner stated that he must accept e‐
mail service unless he is exempted from it by an order of the court. Mr. Brian
stated that Mr. Bachofner could override his objection and e‐mail him the
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document, but then he would have to give the judge a piece of paper saying that
he served Mr. Brian by e‐mail and Mr. Brian has confirmed that he received it. He
asked how Mr. Bachofner would do that. Mr. Bachofner noted that he would
always serve by mail as a courtesy if an attorney had asked him not to serve by e‐
mail. He pointed out that this is best practice. Mr. Eiva observed that Mr.
Bachofner would not be able to complete a certificate of service for e‐mail
because he could not confirm that Mr. Brian had received the document. Ms.
Payne noted that this is a problem that she has with part of Rule 9. She did note
that the Outlook e‐mail program allows a sender to see when someone has
opened an e‐mail. Mr. Brian pointed out that this is different from receiving it.
Ms. Payne disagreed. Mr. Brian stated that, in actual practice, this does not prove
that he read it. Mr. Bachofner stated that receipt can be confirmed in several
ways, including an e‐mail return receipt showing that the e‐mail was opened, an e‐
mail reply, or a verbal confirmation. He stated that he will typically tell opposing
counsel not to send documents only by e‐mail because he is worried he will miss
something.
Judge Bailey observed that there is software that allows someone to see when e‐
mail is received and opened, and he could not imagine that this is a scenario
where someone would not be considered to have “received” an e‐mail, regardless
of whether they read it. He stated that the serving party can present the
certification and all of the information and that the burden will be on the opposing
party to say that he or she did not receive the document. Mr. Brian stated that his
scenario envisions that he receives an e‐mail from Mr. Bachofner, that he knows
what will be contained within, and that he therefore does not open the e‐mail. He
wondered how Mr. Bachofner could certify that it was received in such a case.
Judge Roberts stated that judges have been told that the software that determines
whether an e‐mail has been opened is unreliable and that, on the receiving end, e‐
mail can always be set up so that receipt is not acknowledged, whether it was
opened or not, and a bounce back message is never received. Similarly, if an
attorney sets up his or her e‐mail account to respond automatically that he or she
is out of the office, under the rule the serving party cannot certify that it was
received. Ms. Payne observed that, if she sent a document by e‐mail and did not
receive a response within a couple of days, she would serve the document by mail
as well, and that this is something that careful practitioners will do. She stated
that she uses the Gmail program, which does not have the capability to inform her
of when an e‐mail is opened so, unless a party consents to e‐mail service, she will
serve them by mail.
Mr. Bachofner noted that this discussion is addressing the same concerns that he
has previously expressed. However, he recognized that e‐mail service is the wave
of the future. He stated that another risk with the proposed amendment is that,
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with e‐mail programs on mobile devices, there is a high risk of accidentally opening
e‐mails when scrolling through the in box. This could accidentally indicate that
someone had received an e‐mail when they had never really seen it. Mr. Crowley
stated that these changes in technology will necessitate a change in practice for
larger offices that have centralized mail processing because those offices will be
getting service to all of their lawyers who are not necessarily used to receiving
documents themselves, so they will have to address how they handle their e‐mail.
Judge Bailey pointed out that the Odyssey system allows parties to choose to
whom their e‐mails are to be directed. Mr. Crowley stated that the federal PACER
system also does that, but regular e‐mail service is going right to the lawyer, not to
the staff. Mr. Shields asked whether the amendment is also intended to be the
rule for cases that are not required to be eFiled. He asked whether items that are
filed conventionally can be served by e‐mail. Judge Roberts observed that this is a
fairly small category but that this is true. Mr. Bachofner stated that, if the Council
feels strongly about it, he is more than happy to stick with the consent to e‐mail
service, but e‐mail seems to be the wave of the future.
Mr. Crowley asked for clarification of the Council’s process for public comments.
Prof. Peterson explained that, if the Council approves this amendment today, it
will go on the agenda for the September meeting where the Council votes on
which amendments to publish for public comment. Mr. Crowley stated that he
would be interested in hearing public comment, and agreed with Mr. Bachofner
that this is the wave of the future. Judge Roberts asked whether the rule would
preclude an attorney from setting up a separate service e‐mail address and asking
opposing counsel to serve all documents to that address. Mr. Bachofner stated
that section G states that an attorney must provide his or her name and e‐mail
address and notify opposing counsel of e‐mail address changes, so the rule does
allow attorneys to receive e‐mail service at a different address. He stated that
Judge Roberts’ idea is a great one. He stated that his office also creates rules
within their e‐mail programs that send any e‐mails received from the OJD to the
paralegals so they can make sure that they are docketing things. He observed that
this will probably become a more common practice, since Odyssey does not
necessarily allow everything going to an attorney to also go to a separate e‐mail
address for a paralegal. He stated that he would like to see the ability to add
multiple e‐mail addresses in the Odyssey system.
Prof. Peterson noted that the committee had concerns early in the process about
the reliability of e‐mails given the issue of spam, among other issues. He stated
that there seems to be a general unease among a lot of attorneys about the
reliability of e‐mail, and that the amendment before the Council is kind of a
compromise that recognizes that concern. If an attorney consents to e‐mail, they
7 ‐ 5/7/16 Council on Court Procedures Meeting Minutes

take the risk and, if an attorney does not consent, the other party will have to
specify that they know the e‐mailed document was received.
Judge Bailey asked whether there is a reason that attorneys receiving documents
are not required to send an affirmative reply saying they received the e‐mail. Mr.
Bachofner suggested the possibility that some attorneys might try to manipulate
the process by delaying a reply. Ms. Payne wondered when and how an attorney
would reply. Mr. Eiva opined that this requirement would cause even more stress.
Mr. Bachofner suggested adding language to the end of section G stating that
nothing prevents a party by also serving by mail to ensure receipt by the opposing
party as a way to suggest a best practice. He stated that he does not believe the
Council has ever done this before. Judge Zennaché observed that this is
unnecessary and expressed concern about the Council stating "you could do this"
throughout the rules. Ms. Payne again pointed out that this is an education issue,
and that the best practice to make sure that the opposing party receives a
document is to serve it in multiple ways. Mr. Bachofner stated that, even if he
mails a document, he will frequently also serve by e‐mail as a courtesy so the
opposing party receives it sooner.
Ms. Payne observed that, when an attorney serves by e‐mail in addition to mail as
a courtesy and includes that information on the certificate of service, it might not
comply with the rule because the opposing party may not have consented to e‐
mail service and you may not have proof that they have received it. Mr. Bachofner
stated that it would comply because primary service was by mail. Judge Roberts
pointed out that there is only a requirement to serve by one method, so Ms. Payne
would only need to specify the mail service. Mr. Bachofner stated that he would
include both methods on the certificate but the e‐mail service does not have any
effect. Mr. Keating stated that he only indicates that he serves by mail since the
other copy is only a courtesy copy.
Ms. Payne made a motion to put the draft amendment on the agenda for the
September publication meeting. Mr. Bachofner seconded the motion, which was
approved unanimously by voice vote.
2.

ORCP 22 Committee

Ms. Payne reported that the committee had met and discussed two pending
issues. The first was whether a timeline should be included in the rule. The second
was the issue of judicial discretion with regard to extending the time for adding a
third‐party defendant beyond 90 days. The committee also discussed whether
there is enough time left this biennium to address these two issues. Ms. Payne
stated that the committee had decided that it would like to defer these two issues
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to the next biennium and put forth the draft amendment (Appendix C) that
addresses the original issue before the Council: to allow a defendant to bring a
cross‐claim against a third party defendant. She noted that this simple
amendment removes the words "the plaintiff" and replaces them with "any party."
She stated that the committee believes that this will remedy the asserted
problem, and proposed that the amendment be put on the agenda for the
September agenda.
Justice Landau asked whether the issues the committee would like to defer have
to do with whether there are any time constraints on asserting that third party
claim. Ms. Payne stated that they had to do with that and also with whether a
judge should have the authority to allow adding parties beyond the 90 days,
regardless of whether both parties agree. She stated that the committee does not
feel that there is enough time to figure out why the 90 day bar is in the rule and
whether it should be changed. Mr. Eiva stated that there is a lot of history behind
the reason for that provision’s inclusion and that all available information should
be before the Council before any decisions are made in that regard. Mr.
Bachofner suggested that replacing the “and” on line 2 on page 2 with “or” would
be an easy repair and would allow that judicial discretion. Ms. Payne reiterated
that the committee would prefer that the Council really dig into that issue next
biennium and put the appropriate legislative history before the Council because
the issue came up pretty late in the committee’s discussions. Mr. Bachofner
opined that, if the Council is going to the trouble of making changes, it seems that
it makes sense to give the court the discretion that the court has in any case,
despite what the rule says.
Prof. Peterson stated that he noted from the committee’s report (Appendix D) that
there was discussion about the 90 day time frame and he agreed that it sounds
like it was the sense of committee that this is the only place in the ORCP that
judicial discretion has been removed and Rule 23 might be the appropriate answer
on these cases but, at his first or second Council meeting, this issue was brought
up and the former Executive Director, Maury Holland, stated that the issue had
been resolved and the matter had been closed, so there clearly were some strong
feelings about it at one time.
Judge Gerking stated that he would also prefer “or” rather than “and,” but agrees
with the committee that the Council should fully vet the issue next biennium.
Judge Roberts agreed. Mr. Bachofner has always taken the position that there is
nothing that prevents the court from ordering counsel to approve this, but that
would be a workaround. Judge Gerking wondered if such an order would be
considered an abuse of discretion. Mr. Bachofner stated that perhaps it could be.
Prof. Peterson noted that another suggestion was for the court to advise the party
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to file an independent action and say that the court will be very receptive to a
motion to join. Mr. Bachofner agreed that the issue should be deferred until next
biennium. Judge Zennaché stated that he also prefers the word “or,” and that he is
not sure what the policy is that would support the denial of judicial discretion. He
stated that he is not sure why the Council needs another whole biennium to
determine that. Mr. Eiva noted that the policy ideas behind the current rule
support not complicating, delaying, and increasing the cost of the trial by adding
new parties. Judge Zennaché reiterated that he is not sure why the discussion
cannot be had this biennium, but stated that he will respect the committee's
process and decision.
Mr. Keating noted that there is still another month left for discussion. Judge Leith
stated that this would necessitate sending the issue back to the committee. Judge
Zennaché stated that, if this is the case, he would ask the committee to provide
the history behind the current state of the rule so that the Council can make an
informed decision. Mr. Eiva pointed out that this is a serious undertaking and
would be a significant burden on the committee. He stated that, because the
Council is considering something that has been considered and rejected numerous
times, it needs a serious look. He reiterated that this was not the original issue
before the committee and that it came up late. Judge Gerking stated that, if there
are any serious concerns about the timing of this motion, we ought to defer it to
next biennium. He noted that there is no emergency. Mr. Keating stated that the
only suggestion he is making is that the final decision be made at the June 4
meeting out of respect for the Council members that have concern about the
issue. That way, there is another month to provide additional information.
Judge Zennaché expressed a policy frustration. He observed that the Council is a
biennial group and, even if the topic comes up late, he is not sure why the Council
cannot brief it in a timely fashion so that the Council can make an informed
decision about it. He expressed concern that, any time something gets
complicated, Council members may tend to say that it has be deferred to the next
biennium because it is too complicated.
Mr. Brian stated that the Council will decide on Rule 22 and any proposed changes
at the June meeting. Ms. Gates suggested that Council members who feel strongly
about the issue can submit information to the committee for consideration.
3.

Electronic Discovery Committee

Judge Zennaché stated that the committee is submitting a proposed amendment
to Rule 43 (Appendix E) that adds a conferral requirement. He stated that it
appears to be non‐controversial, and the committee is asking the Council to take
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action on it. He stated that, at the last Council meeting, there were two requested
changes: one to add discussion of metadata as a topic to be discussed at the
conference; and another to clarify how this rule relates to any other duty to confer
that might exist.
Mr. Keating stated that he was not present at the last committee meeting. He
noted that the committee has proceeded throughout with both proportionality
and the duty to confer and stated that, in his mind, they are utterly linked because
the purpose of the duty to confer is to outline the parameters of discovery: what
are the issues, what is the cost, what is the burden, all of which are entailed. He
pointed out that he is very much in favor of the duty to confer. However, he
expressed the concern that it poses a danger if you come in front of a court on a
motion to compel or a motion for a protective order and he does not understand
why the Council deferred proportionality at the last committee meeting. He
stated that he looked closely at the rule with the duty to confer this week on the
assumption that it does not bear with it the proportionality requirement and that
he became concerned with the language on line 25 that states that failure to
comply will be considered by a court when ruling on any motion to compel." He
wondered what a “failure to comply” means, and expressed concern that what a
party has to do to actually gather the requisite information to share cannot be
done in 21 days. He posited a scenario where a lawyer serves a request for
production with the complaint, giving the opposing party 45 days to respond to
that request for production and, at the same time, says that he or she wants to
confer on all of these issues, requiring the opposing party to go to a meeting in 21
days, at a time when the opposing party knows that he or she cannot answer all of
these questions. He suggested amending the rule to define “failure to comply,”
perhaps to state that it is a failure to make good faith efforts to comply. Mr.
Keating stated that he envisions the whole process as an evolving discussion that
needs to meet a certain level of concurrence but, if you reach the point that you
have to go the court, you have to go to the court. He stated that he is a little
concerned about someone using the “failure to comply” language in a situation
such as where a defendant is a large organization and ESI cannot be gathered in
the 21 day time period.
Ms. Payne stated that the rule is not asking a party to provide all of the
information requested but, rather, to just begin a conversation with the other side.
She noted that it is important to start the conversation early and that it is
beneficial to both the plaintiff and the defendant to define the scope of discovery
as early as possible. Mr. Keating pointed out that the court will hold it against you
if you do not cooperate with the process in good faith but, the way the language
reads, you have to have answers to all of these things about which you are
required to confer. Judge Gerking asked whether Mr. Keating envisions
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circumstances where a 21 day requirement is not reasonable. Mr. Keating stated
that he does not oppose 21 days as a time to start the conversation. Mr.
Bachofner stated that Mr. Keating appeared to be concerned about a situation
where the request for documents comes along with complaint and, as he reads
subsection B(2), it talks about not actually producing documents before the
expiration of 45 days after service of summons unless the court specifies a shorter
time; otherwise, it talks about other related acts before the expiration of the 45
days. He asked whether this conferring would be part of those other related acts.
Mr. Keating asked whether the 21 days could be added to the 45 days.
Judge Zennaché noted that the committee had talked about a number of different
timelines and, while the Council can re‐examine this as a whole, he does not hear
Mr. Keating raising a concern about the 21 day timeline but, rather, a concern that
compliance will be interpreted as meaning you have completed the conferral.
Judge Zennaché clarified that compliance is beginning to talk about these issues
and the committee has been clear that this is probably something that is not going
to happen in just one meeting but, rather, is a process. Judge Zennaché stated
that he is happy to create some legislative history about the Council’s intent. He
stated that the Council can talk about the merits of a variety of different time
frames, but the committee has already done that. He pointed out that the rule
talks about the duty to start talking about these things, not to complete them.
Judge Armstrong agreed that there is a need to confer and have a discussion, not
necessarily to accomplish anything. He pointed out that a party refusing to start
that conversation and help the process is what will get that party in trouble. Judge
Gerking stated that, in complex cases, 21 days may not be realistic if the request to
confer accompanies a request for production of documents. Judge Zennaché
noted that all the rule says is that failure to comply is to be considered by the
court. Judge Gerking stated that it does say that the parties shall meet and confer.
Judge Armstrong noted that the meeting may not accomplish much. Judge
Zennaché stated that, under Judge Gerking’s scenario, if the defendant calls the
plaintiff and says they cannot meet within 21 days for a good reason and the
plaintiff then files a motion to compel, a judge is not going to hold it against the
defendant. Judge Bailey pointed out that there is a smell test when a judge is
hearing these motions to comply and that there is a difference between a party
stating that they will not meet at all versus a party stating that they want to meet
but 21 days will not work and asking for 30. He stated that the latter case is clearly
not blowing it off or doing something unprofessional. Mr. Bachofner pointed out
that there is nothing that favors plaintiffs or defendants, that the rule says that any
party may request a conference, and if he was in that situation, he would ask to
confer about what the request says because it will appear to the court that he is
making an affirmative step. Judge Bailey stated that this is good practice because,
once you get the parameters down, that will let you know how long it will take to
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comply and how much it will cost.
Ms. Payne suggested adding the words “in good faith” somewhere. Judge Gerking
agreed that it would soften that 21 day obligation. Ms. Payne stated that the
words "in good faith" are appropriate because that is the purpose of the proposed
amendment. Mr. Crowley stated that, when the committee started talking about
the rule, what it meant to him as lawyer at the Department of Justice (DOJ) was a
change in the process. He stated that almost all of the cases at the DOJ involve
significant quantities of ESI. Some might think that a duty to confer would be a
burden, but he looks at it as essential because attorneys must get out in front of
these issues and this change makes it happen. He stated that the DOJ will be
changing all discovery processes in their cases and this rule suggests that this is the
way it should be done. Mr. Brian asked whether Mr. Crowley sees any problems
with the “feet to the fire” 21 day time frame in the rule. Mr. Crowley stated that
he does not see it like that. He stated that 21 days is pretty early and that the time
will sometimes need to be adjusted, but stated that he believes that in general this
will change how we approach discovery, instead of dealing with issues after
requests for production, objections, and motions to compel way down in the
litigation process. Mr. Keating agreed and stated that he likes the requirement to
confer and agrees with all of the items listed because, in his experience, these
issues all end up getting raised way too late in litigation. Mr. Keating stated that
the changes will make everyone do their homework on the issues that are going to
be discussed in the beginning and make it much easier to meet requests in a
timely way, before depositions. He stated that he is just concerned about what
“failure to comply” means because he knows often cannot fully comply in 21 days.
Judge Zennaché asked whether Mr. Keating felt that the Council can address his
concern by stating on the record that compliance under the rule means actually
starting the conferral and having a meeting and scheduling it, or whether Mr.
Keating would prefer a language change. Mr. Keating stated that the language
"failure to comply in good faith" works.
Mr. Bachofner stated that another reason to include this language is that he can
foresee some attorneys trying to be tricky and including the in the original request
for production where the other side might not see it within 21 days. He stated
that this would be a case of not recognizing that the request to confer was there
and not complying In good faith. Prof. Peterson stated that this seems to relate to
the discussion at the last Council meeting about the definition of "meet.” He
stated that there is a good possibility that the entire discovery process cannot be
done within 21 days but if, in good faith, a party asked early and started meeting
within that time and then expressed a need for more time, a judge would be hard
pressed to hold it against that party. Mr. Keating stated that there is no question
that a judge looking at the issues would be very supportive of the process.
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Judge Bailey stated that he was not sure if the “good faith” language needs to be
included, since that is always what judges expect, but he did not object to its
inclusion. Ms. Payne made a motion to insert the language "in good faith" after
"failure to comply." Judge Gerking seconded the motion, which unanimously
passed by voice vote.
Mr. Bachofner wondered whether this discussion raised the question with anyone
about whether language should be inserted to state that a party must request a
meeting to confer separately so that it cannot just be inserted in an original
request for production. Judge Zennaché stated that this would just mean two
separate documents. Judge Armstrong noted that, if a party makes this request to
confer and does not receive an answer, the party needs to follow up and insist that
the other party repudiate it. Mr. Eiva suggested that the request should be
required to be in writing. Mr. Bachofner stated, if a party puts the request to
confer in the original request for production, that means you have to confer
before the response to the request for production is even due. He asked if this
was the committee’s intention. Judge Zennaché stated that this was the intention
and that both the plaintiffs’ and defense bars had acknowledged that it would save
both sides some money if they had ways to identify and address these issues early
in the process. He stated that people were positing ways that people can use
these processes to another’s disadvantage, but these are difficult issues for both
sides and both sides would benefit from meeting early on. Mr. Bachofner stated
that he thought it would be a good idea to give a heads up that there is this
request to confer so that it meets the goal. If the goal is for people to actually
confer and work these issues out, it would make sense that the request to confer
should be communicated in a straightforward manner and not buried. Judge
Armstrong stated that his assumption is that, if he heard nothing, the other party
has not failed to comply because he has not finished that task – “no” is what it
takes to finish that task.
Ms. Payne stated that she could not imagine that attorneys would be
surreptitiously burying requests. Judge Bailey wondered what attorneys would
gain by doing this. Mr. Bachofner stated that, from a practical standpoint, he
believes that, if the request to meet and confer is buried in a request for
production, good attorneys will start working on it within 10 days, but more
realistically within 25 days as they are staring at the deadline. He stated that busy
practitioners will not be looking at the request for production within 21 days.
Judge Zennaché noted that the whole premise of Mr. Bachofner’s argument is that
a lawyer will try to do a “gotcha,” but that the change is an attempt to get both
sides to expedite electronic discovery. He stated that the process is beneficial to
both sides and that the intention is not to create a trap or a “gotcha” situation.
Mr. Bachofner stated that he was not saying that it has to occur that way, and that
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it may be best practice to always include the request to confer in a request for
production so that it is a reminder.
Mr. Eiva suggested adding the requirement that a request for a meeting to confer
not be sent until an attorney appears on the case. Ms. Wray pointed out that a
party can send a request to confer with the complaint and, while the plaintiff’s
attorney may have had the case for a year, it will not accomplish anything for her
to show up at a meeting where she cannot address any of the issues because she
has not even met her client yet and does not have the file. She stated that she
does not believe it is a “gotcha,” but she does not feel it is helpful. Ms. Payne
pointed out that, with the meeting, the parties can start the conversation, and that
no judge would grant a motion to compel without an opportunity for a productive
conversation. Ms. Wray stated that she feels that 21 days seems too ambitious.
Judge Zennaché asked why, for example, 90 or 120 days would be more
appropriate. He stated that it is an arbitrary time frame and that a party has to
respond to a request for production within 45 days, like it or not. Mr. Bachofner
stated that the Council made a policy decision that a response to a request for
production would not be due within 45 days of service of the complaint in
recognition of the fact that defendants are not necessarily going to have the
opportunity to get an attorney who can look at the file and be able to respond in a
competent manner, so why not use the same time frame for the request to
compel. Judge Zennaché stated that there is no penalty other than that the judge
is going to consider a party’s action or inaction. He stated that there is no fine and
that nothing is deemed admitted; it just means that a judge gets to consider
whether a party tried to confer in good faith. Judge Zennaché pointed out that we
are trusting the judiciary to say it is reasonable when you said you could not confer
within 21 days.
Mr. Brian asked Mr. Crowley whether he felt that 21 days or 45 days is more
appropriate. Mr. Crowley opined that 45 days is more realistic in terms of a
deadline but that the DOJ usually meets with its clients within 21 days and is
already talking about these issues at that stage. Mr. Eiva made the suggestion to
change the timeline so that a party may only request the meeting to confer after
30 days has passed since filing the complaint, since the plaintiff may not even
know there is an electronically stored information (ESI) issue and the defendant
may need to bring the ESI issue to the plaintiff’s attention. Ms. Payne stated that
she likes this suggestion as long as we keep the 21 day time period for making the
request, because a longer time period such as 45 days could really delay the
meeting. Ms. Payne stated that she believes that the 21 days would be reasonable
if the request for production is served but the request for a meeting is not made
until later. Judge Zennaché again stated that the Council can consider different
timelines, but expressed concern that waiting 30 days and then requesting he
15 ‐ 5/7/16 Council on Court Procedures Meeting Minutes

meeting means that the response to the request for production was due 45 days
after the date the case was initially filed. He pointed out that we rely on courts to
rule and exercise some degree of discretion. He stated that, if he sent out a
request to an organization where he knew that there would be electronic
discovery issues, then he waited 30 days before making the request to confer, the
defendant would have only 15 days to file a response, and the meeting may not be
able to be scheduled until after the response deadline. Mr. Eiva stated that, if the
defendant requests the meeting, the plaintiff will have a hard time with a motion
to compel the documents filed on day 45.
Mr. Bachofner pointed out that the goal is not to put the issue before the judge
but, rather, for the parties to work it out themselves. He agreed with the
committee that it is best to try to find a way that is reasonable for both sides. Ms.
Gates stated that it seems easy to establish good faith and opined that leaving the
21 day time frame seems fine. She stated that we need to trust our judges to
evaluate that conduct. Mr. Keating stated that this is why he is satisfied by the
addition of the “in good faith” language. Judge Bailey stated that, if an attorney
has not yet met his or her client, he or she can still meet with opposing counsel
and talk about the parameters and search criteria. He stated that the attorney can
then meet with the client and let them know that information. He stated that this
could occur if the attorney was pushing the rule and trying to gain some
advantage. Ms. Wray stated that the reality is that it will happen and it is kind of
naive to say that it will not or that judges will always make the right call. She
expressed concern that the Council is creating a rule that makes a meeting due
before an appearance, and the reality is that sometimes attorneys get hired after
the 21 days has passed. She stated that she likes Mr. Eiva’s idea of at least giving
the defendant the chance to file a first appearance before requiring a meeting on
ESI.
Mr. Eiva observed that the rule assumes that the request is coming from an
attorney. Ms. Payne stated that, if there is no attorney on the case, she would not
know with whom she would be trying to meet and confer. Prof. Peterson stated
that the language would apply to self‐represented litigants as well as attorneys,
and noted that there are many self‐represented litigants that never come to see
an attorney. Ms. Payne pointed out that no judge would grant a motion to compel
if a party has not appeared yet. Ms. Wray wondered why the Council would even
set up the rule so that a party has to go to the judge. Mr. Bachofner agreed. He
stated that Mr. Eiva’s idea is a practical way to give a little bit of leeway so that an
attorney does not have butt right up against a deadline the next day.
Mr. Eiva pointed out that there is another month to figure out the details. He
stated that nobody disagrees with the rule, just the timing. Mr. Brian suggested
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referring the rule back to the committee. Judge Zennaché noted that nobody on
committee was advocating for a timing change and that Mr. Eiva was just trying to
be accommodating with his suggestion. Mr. Keating stated that he could attempt
to draft language addressing the issue. Mr. Brian stated that the Council would
table the motion to approve the proposed change in Rule 43, including the
previously approved motion to add the words “in good faith,” and deal with the
entire rule at the June meeting. Prof. Peterson asked the committee and all
Council members to carefully look at the staff’s suggested formatting changes as
well.
Judge Zennaché stated that the committee was not asking the Council to take any
action regarding Rule 36 (Appendix F) at this time. He noted that the issue is
somewhat divisive among committee members, and stated that the committee
would like to give both sides the opportunity to prepare written material to send
to the Council so that the Council can consider both sides. Judge Zennaché stated
that it was suggested that the Council look at a way to create some mechanism or
criteria for electronic discovery and give the court some guidance or factors to
consider. He stated that the approach the committee settled on this was, instead
of putting something in the rule relating to the scope of discovery, to put
something in the rule for motions for protective orders or motions to compel, and
had discussed at one point the idea of placing into the rule some factors for the
court to consider in deciding what constitutes an undue burden. He stated that it
turns out that the phrase "the proportionality of the request for production" and
several of these factors were borrowed from a federal rule change that occurred
just recently, and some members of the bar are concerned that the Council should
not be including the concept of proportionality at all because it would tie an
Oregon rule to the federal concept that is not fully defined and that federal
litigation will somehow define the state court rules. He noted that other members
are concerned that, if the Council does not include the concept of proportionality,
we will not achieve the goal of trying to make courts aware that the electronic
discovery world is complicated and expensive and we want courts to think about
these things. These are the things that the committee would like the Council to
consider and, rather than spend a lot of time today debating this issue, the
committee will have members submit their respective positions in writing and give
the Council the chance to read them before the next meeting.
Mr. Keating noted that he was absent from the last committee meeting, but one of
the things said was that this was a brand new rule in the federal courts. He noted
that the recent rule change gives more emphasis to proportionality, but pointed
out that the concept has been around for a long time. He went through the
materials he received from the week‐long Sedona Conference in February. The
first is a paper called the Sedona Conference Commentary on Proportionality in
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Electronic Discovery in which it actually discusses the history of the federal rule
and that the recent changes were made basically because judges do not address
the issue. He stated that the language that was lifted from the most recent federal
rule says that, in deciding on what constitutes an undue burden, the court will
consider certain items, one of which is proportionality. The rule does not say you
have to consider any item more than any other item, but it does give a history. He
stated that one of his impressions from the Conference was that one of the
strongest proponents of the obligation to confer and proportionality was the
bench because they want everyone to discuss the issue of proportionality while
engaging in the conference and that is an issue that the court will consider. He
stated that the other document he copied is the Sedona Conference Cooperation
Proclamation: Resources for the Judiciary. Its purpose is to strongly emphasize a
requirement that the lawyers have to work together in good faith on these issues.
He stated that there is a lengthy discussion about this, including a section on
proportionality. As long as we have a month to read through the materials, he
asked Ms. Nilsson to distribute the documents to the Council.
Ms. Leonard stated that she had reviewed the proportionality rule because it was
new to her. She stated that she understands that, in the federal rules, the idea of
proportionality started in an electronic discovery rule and that it is now part of
overall federal discovery standards. She noted that the draft of ORCP 36 before
the Council would also seem to redefine undue burden to include proportionality
as part of Oregon’s general discovery standards. She stated that she is particularly
concerned about the case value factor. She talked to some Oregon Trial Lawyers
Association (OTLA) members who do employment discrimination cases where
damages are limited by statute, and these are cases that could be negatively
impacted because the damage claims are often limited. She stated that she has
spoken to practitioners who practice in federal court and those practitioners
indicate that, so far, not much is happening due to the recent rule change The
question is how the judges are going to redefine new words in an old rule, and no
one is certain how this will happen. Ms. Leonard stated that she is also concerned
about other factors that are entirely subjective and stated that, for an injured
plaintiff, some of these are the most important things on the planet. She stated
that she appreciates cooperation, but some of the issues are difficult for attorneys
to resolve among themselves, and she sees the change as a risk of creating more
court time for judges on whole raft of new issues.
Ms. Leonard stated that there are also fairly significant differences in federal and
state discovery processes. For example, the federal rule in employment cases is
that, before you even fight about discovery, the defendant must turn over certain
documents that give plaintiffs about 80% of what they need, limiting the range of
what discovery remains to fight over. She noted that Oregon does not have such a
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rule, and also does not have interrogatories or expert discovery. She opined that,
when we start to examine the proposed amendments to Rule 36, we need to
consider that kind of paradigm: the federal world versus the state world. Her
conclusion is that there are a lot of big unknowns and still a lot of work going on to
examine what is happening. Ms. Leonard stated that the Pound institute will be
meeting in July and considering the question of whether states should adopt
federal rules for discovery, and that there will be materials available from that
meeting. She also noted that there is a CLE on May 11 where Judge Papek will talk
about the changes in federal rules, including proportionality. She stated that this
is a hot and contentious issue that may contain good elements but that will take
some study and some thinking about what the Council wants to incorporate. She
concluded that the Council needs to think about what it is trying to achieve and
noted that the current undue burden standard is pretty effective to resolve the
issues at play. Mr. Keating asked Ms. Leonard to provide written materials to the
Council. Ms. Leonard agreed. Judge Gerking and Ms. Leonard also joined the
Electronic Discovery Committee.
Judge Zennaché noted that the committee is likely to be at impasse on Rule 36 and
that it will likely come down to a Council decision, so he asked Council members to
carefully read over the materials provided by the committee so that we can have
informed discussion.
4.

ORCP 45 Committee

Ms. Nilsson noted that she had neglected to include the committee’s draft of Rule
45 in the meeting packet. The Council will discuss this draft at the June meeting.
5.

ORCP 47 Committee

Ms. Gates stated that the draft before the Council (Appendix G) includes
housekeeping changes from section C through the end of the rule. The genesis of
the committee’s formation was a few communications to the Council that courts
were not willing to entertain motions for summary judgment against affirmative
defenses because the rule does not mention affirmative defenses as a basis for
summary judgment. The committee inserted “any type of claim” in sections A and
B, and “any claim or defense” to ensure that affirmative defenses can be subject to
summary judgment. Ms. Gates stated that Prof. Peterson had inserted the
language “or to oppose any defense" in section A of the draft and that she believes
that this insertion is redundant since it refers to the claimant on any claim, and at
the end of section A the “against any claim or defense” language is now included.
Prof. Peterson stated that it was his thought that if you are filing a complaint or
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counterclaim or any kind of claim that you may be met with a defense and,
following the symmetry of how the rule reads, whether you are the plaintiff with a
claim or defendant with a counterclaim, you may encounter an affirmative
defense so you would be using the summary judgment mechanism to defeat that
defense. He agreed that it may be redundant. Prof. Peterson stated that he now
understood Ms. Gates’ point and that it was not clear during their e‐mail
discussions. He stated that he has no objection to removing that language. Judge
Zennaché clarified that the first part of the sentence in section A says that a party
seeking to recover a claim can do these things, one of which is move for summary
judgment as to part of any defense, so it is redundant to state that a party that is
opposing a defense has the right to file for summary judgment on that defense.
Judge Roberts and Judge Armstrong concurred that the language is redundant.
Prof. Peterson stated that the lead line makes it clear that section A is for the
claimant, and section B is slightly different because it does not have the same time
frame; the defendant can move for summary judgment at any time.
Judge Gerking stated that he thought that part of the charge of the Rule 47
committee was to consider adding a new provision that gives a party the right to
challenge affidavits or declarations based on hearsay and for other reasons. Prof.
Peterson noted that parties are using motions to strike to strike those affidavits,
which is not provided for in the rules and compresses the time frame for getting
everything to come before the court within the 60 days before trial, and it was
suggested that, rather than a motion to strike, parties should simply attack
defective affidavits or declarations in their responses to the motion. There are a
lot of issues and some are related to the compressed time that puts a burden on
the court and the parties to get it all done. Ms. Gates stated that the committee
did discuss that issue and that she would send out an e‐mail reminding the Council
of its conclusion. Judge Zennaché stated that his recollection is that the
committee did not want to encourage that independent motion.
Prof. Peterson stated that there are a few housekeeping amendments suggested
by the staff, such as using multiples of seven in timelines. He suggested sending
the rule back to the committee to make these changes.
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6.

ORCP 79‐85 Task Force

Prof. Peterson stated that Judge Bailey had joined the task force. He stated that
the task force had reviewed Rules 82, 83, 84 and was nearly done with some
housekeeping amendments. He noted that he had neglected to send out to the
task force a memo from the 2009‐2011 biennium regarding the Council's prior
analysis of the word “must” versus the word “shall.” He stated that he was just
informed this week of the Oregon Law Commission’s (OLC) examination of Rule 80.
He noted that the OLC’s changes do not become law until the Legislature passes
them, and they do not follow the Council’s conventions. He stated that he would
attempt to have the issue before the task force and see if he can convene a
meeting within the week.
V.

New Business (Mr. Brian)

Prof. Peterson stated that he and Mr. Brian had received an e‐mail from the Oregon State Bar
Practice and Procedure Committee (Appendix H) a few days prior to the meeting regarding a
suggestion for a change to Rule 15. The Committee apparently believes that it is a little confusing
about when things have to be answered. Mr. Shields had told the Committee that it was late in
the Council’s biennium but to submit the suggestion in any case. Mr. Brian suggested deferring
this suggestion to next biennium. Council members agreed.
VI.

Adjournment

Mr. Brian adjourned the meeting at 11:53 a.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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Council on Court Procedures
May 7, 2016, Meeting
Appendix A-1

I.

Call to Order (Mr. Brian)

Mr. Brian called the meeting to order at 9:34 a.m.
II.

Minutes
A.

Approval of March 5, 2016, Minutes (Mr. Brian)

Mr. Keating moved to approve the March 5, 2016, minutes (Appendix A). Mr. Crowley
seconded the motion, which passed unanimously by voice vote.
III.

Administrative Matters (Mr. Brian)
A.

Introduction of New Judge Member (Prof. Peterson)

Hon. D. Charles Bailey, the judge appointed to fill Judge Roger De Hoog’s slot on the
Council, had a prior commitment and was unable to attend the meeting. Prof. Peterson
remarked that Judge Bailey is the presiding judge in Washington County and that it will be
good to have a Washington County presence on the Council again. He also noted that
Judge Bailey had stated that the Council can appoint him to any committee where his
presence is needed. Ms. Gates asked that he be appointed to the ORCP 47 committee.
Judge Zennaché asked that he be added to the ORCP 79‐85 committee. Prof. Peterson
will relay these appointments to Judge Bailey.
IV.

Old Business (Mr. Brian)
A.

Committee Reports
1.

ORCP 7/9/10 Committee

Mr. Bachofner reminded the Council that a problem the committee was grappling
with was the issue of parties not receiving notice of a motion being filed
electronically until some time after it is filed, sometimes as long as a week after
filing. He reminded the Council that the committee’s sense is that this is likely
happening for various reasons, including backlogs in the system and filers
anticipating that the state eFiling system is like the Pacer or federal system with
copies being sent automatically to all parties. Mr. Bachofner explained that one
proposal the committee considered was including an additional service
requirement when a party serves electronically. The thought was that the burden
on all counsel of making sure there is another form of service is fairly low and that
many attorneys already do it anyway as a precautionary measure. He explained
that some Council members raised the concern that, if the problem is a result of
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issues with the eFiling system, the issue may already be something the Uniform
Trial Court Rules (UTCR) committee is dealing with and that the UTCR committee
could provide a more rapid response with a change to its rules than the Council
could provide with a change to the ORCP.
Mr. Bachofner reported that he had contacted Bill Miner, the UTCR committee
chair, and learned that the UTCR committee is not in the process of working on
this issue. He stated that the UTCR will meet this coming Friday and Mr. Miner is
going to add the issue to the agenda, but the UTCR committee staff feels that the
problem is not with the system but with the attorneys or their staff not following
the process for electronic service. Mr. Miner told Mr. Bachofner that the UTCR
committee has been working to educate the bar for three years regarding this
issue and it seems like it is kind of foundering. Mr. Bachofner stated that this
brings us to whether the Oregon Judicial Department (OJD) is considering changing
the system. Mr. Bachofner asked guest Daniel Parr, the communication outreach
manager for the OJD and the administrator of the circuit court eFiling system, to
address this issue.
Judge Zennaché asked Mr. Parr to start with an overview of how the eFiling
process is supposed to work, for the benefit of those members who have not used
the system. Mr. Parr explained that a plaintiff eFiles a complaint and cannot use
the electronic service function because the complaint must be personally served.
The plaintiff is required under UTCR 20.100 to add his or her service information to
the case under the party that they represent. An attorney is required to enter this
information every time he or she first appears on a case. This is one of the first
places that the process breaks down, where counsel does not follow this process.
When the opposing counsel files his or her first appearance, because plaintiffs's
counsel’s information is already entered into the system, he or she can
electronically serve the plaintiff at the time of filing. Immediately after filing the
defense counsel must add his or her contact information and, going forward, the
two parties can electronically serve each other.
Judge Zennaché asked what process must be followed to electronically serve a
party whose information is already entered into the system. Mr. Parr replied that,
depending on the type of document, a party would either check a button or
choose from a drop down menu to indicate that he or she wants to electronically
serve, whereupon the party would receive a list of parties available to be
electronically served. Judge Zennaché asked whether the system provides any
kind of warning that a party would only be filing, not serving, unless a certain
button were pushed. Mr. Parr stated that there is no such warning. Judge
Zennaché asked whether there was any reason for the decision not to include such
a warning. Mr. Parr stated that such warnings are generally not included in the
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system. Mr. Bachofner asked why documents are not automatically served when
they are filed. Mr. Shields noted that parties are not required to use electronic
service at all; they can choose to eFile and serve conventionally. Mr. Parr agreed
that electronic service is not mandatory, but consenting to receive electronic
service is mandatory. He explained that a party must accept electronic service,
but does not have to use it to send out documents to other parties.
Mr. Parr stated that OJD and other states that use this system (more than 30% of
the states’ circuit courts use this system) are working with the vendor to develop
electronic service that is more automated and makes it easier so that mistakes do
not happen. He observed that the Council is contemplating rule changes that
would not go into effect for two years, and pointed out that the system will
change dramatically in two years. He pointed out that electronic service as a
concept is relatively new and is not widely used across the country, and electronic
service was not a core part of the system. He noted that eFile was created years
ago but electronic service was added recently and they are working on developing
better processes so two years from now it will not look like it does now; the
system will be more automated and will add service contacts automatically. Judge
Leith asked whether electronic service will become automatic. Mr. Parr stated
that it might have that feature that Oregon can turn on but, once you do that,
electronic service will become mandatory. Judge Leith pointed out that a party
can serve any other way they want, but such a change would just cause electronic
service to actually happen. Judge Zennaché opined that, if eFiling is mandatory,
electronic service might as well be. Ms. Gates wondered, if a party has to accept
electronic service, why would that party not use it as well. Judge Wolf pointed out
that, if an opposing attorney has contacted the plaintiff by mail stating that he or
she is representing the defendant and asking the plaintiff not to take a default
because they will file an appearance, that person will not necessarily get electronic
service because they have not appeared yet and are not in the system. Mr. Parr
agreed that this is true. He also noted that most states are basing their rules on
Oregon's rules.
Mr. Brian asked for Mr. Parr’s recommendations to the Council. Mr. Parr
suggested that the UTCR committee is a better organization to deal with any rule
changes because it can move more quickly. He noted that the OJD is working
internally on a group of out‐of‐cycle changes to chapter 21 of the UTCR to wrap up
some issues regarding eCourt because it is launching in Washington County in mid‐
April and in the eastern districts by the end of this summer. He stated that
electronic service will be one of the areas they discuss. Prof. Peterson suggested
including some type of pop‐up window or other tool in the software that can
appear and state something like, “You have not served. Do you intend to?” Mr.
Parr stated that this is something that could happen, but it would require software
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development. He noted that the software is a national system that is somewhat of
a “one size fits all” template and that the OJD would have to work with the vendor
(Tyler Technologies) on such a change, which could take months. Prof. Peterson
pointed out that there is no promise that technology will fix the problem of an
attorney who eFiles and simply forgets to electronically serve the document. Mr.
Parr observed that this is similar to putting an envelope into a mailbox without a
stamp. Judge Leith stated, however, that the reason the Council is discussing the
issue is that it appears to happen quite a lot, whereas people are more familiar
with the concept of putting a stamp on an envelope. Mr. Parr reiterated that this is
an education issue. He stated that the OJD has a guide on eFiling that includes
screen shots, as well as step‐by‐step videos outlining the process. He stated that,
when electronic service is used the way it is supposed to be used, problems are
extremely rare; the issue is getting people to understand the two steps of adding
their contact information to cases and choosing to serve electronically. When we
talk about service in general, we are always choosing an action, like mailing or
faxing, and electronic service is the same way with choosing a button.
Judge Roberts pointed out the problem of more and more self‐represented
litigants who are not attorneys and who must also be able to use the system. She
noted that they may not have a personal e‐mail address and, in this case, they
would not get served. She noted that Mr. Parr had mentioned that the system is a
national system and wondered how realistic it is to expect that we will see a
response to the problems that are occurring in Oregon. Mr. Parr stated that it is
very realistic because Tyler Technologies has shown the OJD demos of what it will
be adding to the system, including automatically adding e‐mail addresses when
parties eFile. Judge Roberts wondered how the process would work for those who
do not have e‐mail addresses. Mr. Parr stated that those people would be served
by other methods because they are not using the eFiling system or consenting to
electronic service. Mr. Shields pointed out that self‐represented litigants are not
required to eFile – only attorneys are – and no one is required to serve
electronically. Attorneys serving self‐represented litigants are required to serve
them in a way that works. It is the responsibility of the lawyer to figure it out and
that is not a problem with the system. Mr. Parr noted that the system will tell a
lawyer whether or not he or she can electronically serve the other side.
Mr. Bachofner stated that the probability is that the majority of lawyers have
assistants do the eFiling process for them, so it is important to educate the
assistants as well, particularly since many attorneys file cases both in federal and
state courts and it is easy to confuse the two. He observed that, right now, the
rules regarding service of different documents appear in the ORCP, and worried
that moving to a hodgepodge of rules in the ORCP, UTCR, and supplemental local
rules (SLR) will confuse people who have been practicing for a while. He expressed
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concern that those attorneys will continue to look solely to the ORCP for service
requirements. He again expressed support for the concept of changing ORCP 9 to
be clear that additional service is required, even when one is serving electronically,
as the burden is very low and it prevents what could be a significant problem. Mr.
Bachofner stated that it is a fairness and an access to justice issue and, no matter
what changes are made to the UTCR and to the system itself, those parties who
have essentially “appeared” through a letter and have not yet filed with the court
are only going to receive notice if a change is made to ORCP 9. Judge Zennaché
stated that he believes that part of the problem is that, because the federal
system automatically serves the parties when a lawyer files a document, that is
what lawyers and staff expect is going to happen in the state system. He
wondered why OJD did not foresee that when choosing a system that does not
have automatic service on parties who have already filed electronically. He
respectfully pointed out to Mr. Bachofner that, like it or not, ORCP 9 H states that
electronic service is service that utilizes the electronic filing system provided by
the OJD in the manner prescribed by rules adopted by the chief justice of the
Oregon Supreme Court. Judge Zennaché stated that the Council has already cross‐
referenced the rules to the UTCR, and UTCR 21.100(7) requires a party who is filing
electronically to attach a proof of electronic service to his or her electronic filing.
He expressed concern that the Council is spending a lot of time fixing a problem
that will work itself out. He noted that the UTCR committee can choose to modify
the UTCR to make it clear that a person wanting to serve electronically needs to
choose a box. He also reiterated that there is no requirement to serve
electronically.
Prof. Peterson stated that, while he would like to be told that the technology will
change so there will be a hint that a party has not indicated service, he appreciates
that Mr. Parr is not in a position to guarantee that this will happen. He reminded
the Council of Mr. Eiva’s example where he had electronically filed an order with a
technical glitch, the court caught the glitch and told him to fix it, but the other side
never saw the proposed order until it was resubmitted in proper format. Prof.
Peterson noted that, under the old paper system, all documents were served on
the opposing party, even if those documents were subsequently rejected. Mr.
Parr explained that, currently, the electronic service e‐mail goes out when the
court accepts the document, which is why the 3 day rule applies because that
acceptance could happen a few days after the person actually filed the document.
He stated that the system can be configured to file either at the point where the
person submits the document for review at the court or at the time of acceptance
by the court. He noted that he was not involved in the initial decision four years
ago, but he believes that a large portion of that decision had to do with the
question of when an attorney’s response time would start if the attorney was
served with a document that was subsequently rejected by the court for a
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technical reason and then the attorney was served again with the corrected
document.
Prof. Peterson observed that part of this issue depends on courthouse personnel,
which depends on budget. He also pointed out that the Council has heard
anecdotal stories of attorneys who have found documents on Odyssey they did not
know were there. Mr. Parr stated that this would only happen if the adverse party
did not choose to electronically serve the document on the attorney. If the
adverse party had chosen to electronically serve them, it would have gone out
immediately. He stated that the error rate on electronic service is minuscule and
that the serving party is immediately notified if the e‐mail did not go through. He
stated that Tyler Technologies is working on many of the issues he has talked
about, such as automatically adding attorneys’ information in the system. Judge
Leith stated that his recommended input to Tyler would be to make adding the
service information automatic, to make electronic service automatic in all cases,
and to make service happen upon submission of the document instead of upon
acceptance by the court. He pointed out that, if a document was put in a mailbox,
it would be received by opposing counsel, regardless of whether the court had
accepted it. He agreed with Judge Zennaché that any rule modifications should be
considered by the UTCR committee.
Mr. Brian asked whether Mr. Bachofner’s concerns were answered by these
discussions. Mr. Bachofner stated that he still believes that attorneys have a
tendency to look at the ORCP and, where the ORCP has service requirements in it,
even if it does refer to the UTCR, he still thinks it makes sense to have service
requirements in Rule 9 when it is a low burden. He stated that he is happy to talk
more with Bill Miner about potential changes that the UTCR committee could
make. He pointed out that just relying on what is in the system is not necessarily
going to solve the problem because of people making an “appearance” through an
ORCP 69 letter who need to know if something is filed. Mr. Bachofner stated that,
with regard to the absence of notice regarding when an order was signed, we now
require that a certificate of completion must accompany proposed orders and
judgments. He stated that he believes that this takes care of part of the problem
because a party must affirmatively certify that the order or judgment was
provided to the other side, that they did not object, and that sufficient time has
been provided.
Mr. Brian suggested referring the issue back to the committee, where the
committee will either table it or come back to the Council with an affirmative
recommendation for a language change. Prof. Peterson explained that there will
be some unrelated changes to ORCP 9 relating to e‐mail service irrespective of the
committee’s decision on this issue.
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2.

ORCP 22 Committee

Ms. Payne reminded the Council that there were two proposed draft amendments
for consideration at the March Council meeting. One was a simple two word
amendment allowing "any party" to assert a claim against the third party
defendant if that claim arose from the same transaction or occurrence., while the
other included a timeline for filing such a cross‐claim against a newly added third
party defendant. She stated that there was discussion during that meeting
regarding changing the timeline language so that the time would run not later than
90 days after service of the summons and complaint on a defendant or 30 days
after the third party defendant has appeared – otherwise it might be hard for all of
the parties to know when that third party defendant was served. The committee
made that change and was presenting a new draft to the Council for its review
(Appendix B).
Mr. Keating noted that the general consensus of the Council at the last meeting
was that ORCP 22 should be amended to recognize that any party could make a
claim against a third party defendant. He stated that the main areas of discussion
at the last meeting had to do with what the time frame would be in which such a
cross‐claim against the third party defendant could be made and whether all
parties as well as the court must agree if that time limit is not met. Mr. Keating
stated that, as far as he has been able to determine, this is the only rule that
denies judicial discretion on an issue; the judge cannot extend the time allowed
unless all of the parties agree. He stated that the thought was to look back at the
history of the rule to see how that provision came to be included in the existing
subsection C(1), and that some concern had been expressed that this might not be
able to be accomplished this biennium. Prof. Peterson recalled that there was
discussion about whether, if time limits are going to be placed in this specific
instance, the entire rule should be looked at with regard to time limits.
Judge Leith agreed that these were the issues discussed at the last Council
meeting. He stated that the issue of time limits arose later in the committee’s
discussions and suggested that, if a time limit is to be added, the Council should
look at Rule 22 as a whole in a methodical, comprehensive way rather than
throwing a single time limit into what amounts to a housekeeping amendment. He
stated that, if the simple two word amendment must be deferred to next
biennium in order to defer the timing discussion, he would be happy to defer
everything. Judge Leith did not believe that the timing issue should be dealt with
as an afterthought. Judge Zennaché wondered how much more time would be
required to comprehensively examine the issue. Judge Leith suggested that the
Council needs to look at not just the issue of timing, but also at the judge's
authority. He noted that there is plenty to be considered and that there is no
8 ‐ 4/2/16 Council on Court Procedures Draft Meeting Minutes

Council on Court Procedures
May 7, 2016, Meeting
Appendix A-8

urgency that he can see. Ms. Payne agreed that there are two separate issues, the
timing and the agreement of the parties. She pointed out that the committee had
just inserted the language regarding agreement of the parties from the existing
subsection C(1) and stated that there is no reason that it must be included in any
proposed amendment. She suggested tabling that portion until next biennium and
exploring the timing issue in the remaining time left this biennium. She stated that
the committee can explore the issue and, if it is not manageable in the remaining
time, it can also be tabled until next biennium.
Mr. Brian suggested sending the issue back to the committee to come up with a
recommendation to be given to the Council at the May meeting, because there
will only be one meeting remaining after that until the summer break. Judge
Zennaché asked whether, as a procedural matter, committees are allowed to meet
and discuss issues during July and August, even if the Council does not meet. Prof.
Peterson agreed that they can, but stated that there is clearly something
important about the synergy of the entire Council discussing the potential
amendments in one forum where flaws and weaknesses are exposed and
questions arise. He stated that making minor changes between June and
September is acceptable but, if it is a case of larger policy issues, the Council would
likely have to agree to hold discussions over the summer by e‐mail. Judge
Zennaché stated that he is not a big fan of rules that deny judicial discretion, and
he would like to see the Council examine why this rule is the only one that denies
that discretion. He stated that he would prefer to look at both the timing and
discretion issues now, if at all possible. Judge Leith stated that he sees the issues
as being closely intertwined.
Ms. Payne suggested keeping the existing time limit in C(1) but not adding a time
limit in the new language and deferring until next biennium the discussion about
whether the time limit should be removed from C(1) or whether time limits should
be expanded in the rule. Judge Leith noted that the proposed amendment applies
to cross‐claims by existing defendants against new third party defendants, but
there is no timeline in the meantime about counterclaims or cross‐claims against
original defendants. He pointed out that there are many different types of third
party practice that do not have timelines and suggested that perhaps there should
be a general 30 or 90 day expectation, subject to judicial discretion, that would
apply to third party claims, original cross‐claims, and counterclaims as well as to
these new types of cross‐claims against third party defendants.
Mr. Beattie observed that the original discussion arose from someone noticing
that the rule left out the situation where there was a potential claim by an existing
defendant against a new third party defendant. He stated that the original solution
was that those claims can be filed, but the issue just flowered into something
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larger. Judge Armstrong agreed that it had metastasized. Mr. Beattie stated that
he always thought that the court had discretion to allow amendments to an
answer, which is what a party would have to do to get these claims in – file a
motion and proposed amendment or, if there is no controversy, obtain the
consent of the opponents . He opined that, other than adding two words to
indicate that these are permissible claims, we do not need all of the time limits.
Ms. Payne observed that there is a 90 day time limit in the rule, and to allow
people to commence third party practice at any time subverts the purpose of that
existing 90 day time limit. Mr. Beattie noted that this 90 day limit is for an existing
defendant to bring in new third party defendants as a matter of right. Ms. Payne
stated that she believes that it rewards defendants for sitting back and not doing
what they can do and then, once another party adds a potential adverse party, the
defendant can wait as long as they want. Mr. Beattie remarked that this is sort of
a problem with practice in general and stated that this is why judges do not allow
late amendments, because they do not want people to get bushwhacked. He
suggested that there should either be a general time limit or that time limits
should be erased and left to the discretion of the court. Judge Leith agreed.
Mr. Brian asked that the committee examine all of these issues and report back to
the Council at the next meeting. Prof. Peterson asked whether changing the word
“and” to “or” in subsection C(1) might solve some issues. Judge Conover thought
that looking at the history of why judicial discretion is not allowed in the first place
is important before making such a change. Ms. Payne reiterated that she does not
know if there is enough time to do this. Judge Leith observed that the committee
is splintered so there may be competing proposals. Mr. Brian agreed that the
committee could present two competing proposals or that the committee could
report that the issue is too large to tackle this biennium. Judge Zennaché asked
that the committee specifically report back about the history of subsection C(1)
that does not allow judicial discretion. Mr. Beattie stated that he will look through
the history of Rule 22 for this information.
3.

E‐Discovery Committee (Appendices C‐F)

Judge Zennaché stated that the E‐Discovery committee is the only standing
committee that the Council has had. He stated that, when the Council first made
modifications to the rules to expressly provide for electronic discovery, the
committee did extensive research about whether it should create a
comprehensive rule that tried to address all potential issues or a bare bones rule
authorizing e‐discovery. The approach chosen was to authorize e‐discovery, see
what happens, and have the rules evolve as time goes on. Judge Zennaché stated
that the committee has been monitoring developments relating to the e‐discovery
rules since that time.
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Judge Zennaché reported that one of the things that is now happening is that e‐
discovery has become a larger component of civil litigation and that it is an
expensive proposition for everyone involved. He stated that the committee is
proposing to create a mechanism for a meeting for the parties to confer through a
change to Rule 43 (Appendix C). He observed that the original e‐discovery
committee had considered including this conferral mechanism at the beginning of
e‐discovery. Judge Zennaché stated that the proposed rule change allows any
party who thinks that e‐discovery will be an issue to request a meeting that will
help the parties identify the sources of e‐discovery, how it is stored and preserved,
the costs, and other issues. This will allow the case to proceed in an intelligent way
and it also incentivizes cooperation by authorizing the trial court to consider
whether or not a party participated in such a meeting in good faith when ruling on
motions to compel and motions for protective orders. Judge Zennaché stated that
part of the reason the Council did not previously adopt such a requirement at the
beginning of e‐discovery was that there was already a rule requiring the parties to
hold a conference before filing certain motions and the Council felt that would be
enough to catch the issue, but the problem is that the issues are arising on the
back end of cases. He stated that parties are spending time and money deposing
experts and dealing with other issues regarding electronic discovery, and the idea
of this conferral meeting at the front end is to allow parties to figure out how to
deal with the issues more efficiently and how to not have to get a court involved.
Mr. Brian asked what he perceives the conference to be: a physical meeting of the
lawyers, conferral by e‐mail, etc. Judge Zennaché stated that the amendment
requires the parties to confer about a number of issues and that he believes that
means that a meeting is necessary, either by telephone, video conference, or in
person. Mr. Keating stated that, when you are dealing with a really large
information technology system, a very detailed meeting is required. He gave the
example of a request for production directed to a large organization for all e‐mail
regarding certain issues. He pointed out that, for this type of organization, “all e‐
mail” may consist of e‐mail stored on servers, some that is stored on desktop
computers for certain people, and potentially even some that is stored on hand‐
held devices such as tablets or smart phones. In such a case, a party cannot just
send someone to the server and say "give me all emails that talk about this
subject." He stated that it would be impossible to respond to this type of request
without a detailed conference, and a telephone conversation would not be
practical. Since both sides have the same duties to preserve, it makes sense from
a practical point of view to meet. Mr. Keating noted that gathering all of the e‐
discovery in a complicated case within 20 days is difficult but, with a meeting, the
discussion can at least begin and a framework for getting the remaining
documents to the opposing counsel can be determined. He stated that, if the
parties deal in good faith, such conferences work.
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Judge Zennaché stated that the need for such a detailed conference is why the
proposed amendment uses the word “meeting” rather than just “conference“ or
“conferral.” Prof. Peterson pointed out that the language in UTCR 5.010 states
that a good faith attempt to confer must be made, which is different from the
“request a meeting to confer” language in this amendment. Mr. Bachofner
expressed concern that the word “meeting” implies a live meeting, but he agreed
with Judge Zennaché that sometimes a video or telephone conference is sufficient.
Ms. Payne suggested defining the word “meeting.” Mr. Bachofner suggested using
the phrase, “meeting by telephone or in person.”
Ms. Gates asked whether a discussion about metadata was considered as a listed
topic. She pointed out that it can become a huge morass if the parties do not
agree on those issues at the beginning. Mr. Crowley noted that the list was not
intended to be comprehensive. Judge Zennaché stated that the phrase “any other
issue a requesting or producing party deems relevant to the request for ESI” was
intended to cover any issues of concern to the parties that were not listed. He
stated that the committee did not specifically discuss the metadata issue and
noted that the list used came from the Sedona Conference protocol. Ms. Gates
suggested adding “production of metadata” to the list since it is such an important
issue. Judge Zennaché agreed to add it to the committee’s next draft. Ms. Gates
asked whether the committee had considered requiring that the parties confer
about a timeline regarding when things should happen in the event there is a later
dispute. Judge Zennaché stated that the idea was not to have an exclusive list, and
noted that timelines are covered by the“any other issue” language.
Judge Roberts pointed out that there is a contrast between this voluntary meeting,
where failure to comply shall be considered by the judge when ruling on motions
to compel and motions for protective orders, and the mandatory obligation under
UTCR 5.010 to confer or make a good faith effort to confer before filing any
motion to compel. She wondered how those two pieces work together. She
noted that a court cannot even rule on a motion to compel unless the parties have
either conferred or offered facts to show that they have made an effort to confer.
Judge Bachart stated that, because there are so many cases where electronically
stored information may be an issue but not necessarily a large issue, the
amendment includes some discretion not to hold a meeting but, once a party asks
for it, the court can consider it. She observed that virtually every case in this day
and age involves some type of electronically stored information. Judge Roberts
stated that, since this is a more specific rule than the general rule, it might be a
good idea to point out that this change does not relieve the parties of the
mandatory conferral requirements before filing motions to compel. She noted
that telling the judge that you called the other party once and they did not call
back will not be sufficient under UTCR 5.010, and the implication that a party can
12 ‐ 4/2/16 Council on Court Procedures Draft Meeting Minutes

Council on Court Procedures
May 7, 2016, Meeting
Appendix A-12

file a motion to compel electronic discovery and that the court can hear it and just
consider whether that party requested a meeting on electronically stored
information earlier in the case undermines the UTCR 5.010 duty to confer
requirements. Judge Zennaché stated that he does not believe that is true,
because UTCR 5.010 requires the parties to confer about the motion to compel,
and this amendment requires the parties to meet about the electronic discovery
issues in the case, which is a different thing and does not relieve a party of the
requirement to confer about a motion to compel before filing it. He stated that
the he and the committee had concerns about making the meeting requirement
automatic because of cases like divorces where there is often simple electronically
stored information, such as bank statements and personal e‐mails, that would not
require a meeting. The committee therefore chose to make the request to meet
an additional requirement that applied only in cases in which a party thought it
should apply. Judge Roberts still felt that adding clarification that the amendment
does not in any way affect UTCR 5.010 was a good idea. Judge Zennaché stated
that he would attempt to draft language to that effect.
Prof. Peterson stated that the staff had also suggested some changes to the rule
(Appendix D). He noted that the committee’s new language used the word “case”
twice and “action” is the preferred language. He also suggested changing 20 days
to 21 days to comply with the Council’s attempt to use multiples of 7. Judge
Zennaché agreed with these changes. Judge Roberts proposed a friendly
amendment that "any party or the court" be allowed to request a meeting to
confer about electronic discovery issues. Judge Zennaché noted that the court can
always require the parties to confer, but agreed that this is a good addition.
Judge Zennaché stated that the committee is also proposing a change to ORCP 36
(Appendix E). He stated that the new language should have been placed at the end
of the preceding paragraph rather than at its current location. Ms. Nilsson
apologized for misunderstanding where the new language should be inserted.
Judge Zennaché stated that the federal rules have modified the discovery rules to
require some sort of proportionality regarding the issues at stake in the case. He
observed that, from his point of view, the Oregon rules have been narrower about
discovery and avoid a lot of discovery problems that exist in the federal system by
simply limiting the vehicles of discovery, such as interrogatories and expert
discovery, more distinctly. He stated that the committee had pondered whether it
should modify the scope of discovery or whether it should say that what is at stake
in the case should be a factor in a court deciding what is an undue burden . Most
of the committee thought that proportionality of what is at stake in the case
already was a factor that the court will consider in deciding what is an undue
burden. He stated that the committee had chosen to include language that says
that the court shall consider certain factors when deciding what constitutes an
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undue burden.
Ms. Payne stated that she is a member of the committee and that she had strong
reservations about adding the proportionality language to Rule 36. She noted that
the committee had initially discussed putting proportionality in the scope of
discovery and that there was some strong pushback from the plaintiffs’ side on
that. She stated that she still has some concerns about defining undue burden as a
proportionality test. Ms. Payne pointed out that this follows a recent change in
the federal rule, and that there has been a lot of discussion among the plaintiffs’
bar regarding whether that amendment was a good or bad idea. Ms. Payne stated
that there is fear about what consequences the federal rule change will have, and
she pointed out that we have not yet seen how it will play out. She stated that her
preference is to wait and see what happens with the federal rule before adopting
similar language in Oregon’s rule. Ms. Payne observed that the term "undue
burden" gives trial courts a lot of discretion and, if “undue burden” is defined as
proportionality, it requires the courts to consider things that she thinks will hurt
plaintiffs in a particular way. She expressed concern that it could be harmful in
low dollar cases where a plaintiff’s ability to get discovery may be limited if the
court determines that the discovery the plaintiff is asking for is not proportional to
the dollar amount that they seek. She stated that tying an Oregon rule to federal
case law is not necessarily something that the Council wants. Ms. Payne noted that
Oregon has a history of having its rules be different from the federal rules, and she
expressed concern that such a change could lead to a lot of motion practice that
our limited state resources cannot handle. She also expressed concern about
unintended consequences because the Council has not fully vetted what undue
burden already means in the state courts.
Judge Conover stated that he thinks that something the Council needs to take into
account when talking about low value cases is the expedited jury trial program
that is already available under the UTCR and that is now getting anther serious
push. Under this program, discovery is limited and further required conferences
with the court will really take into account these types of issues. He stated that
Lane County and Jackson County have draft SLRs regarding this program and those
will be in place soon, which may take care of those low value cases.
Mr. Keating related that, under the existing rules, he had received a request to
produce all e‐mail relating to a specific issue. When he produced a large volume of
e‐mails in response, opposing counsel filed a motion to compel because the
opposing attorney claimed that Mr. Keating had not specified that he had
produced all e‐mails. In response to the motion, Mr. Keating submitted an affidavit
from the director of information technology at the company he represented
detailing all of the places where e‐mail was retrieved from, whose e‐mail boxes
14 ‐ 4/2/16 Council on Court Procedures Draft Meeting Minutes

Council on Court Procedures
May 7, 2016, Meeting
Appendix A-14

were searched, and what time frame was searched, and explaining that to conduct
a more extensive search would cost in excess of $1 million in personnel and other
expenses. He stated that the trial judge nonetheless granted the motion to
compel with no explanation, and that the petition for mandamus was still pending
when the case eventually settled. Mr. Keating pointed out that the new language
merely states that the judge needs to consider certain factors, and that this will
lead to judges actually considering factors and telling the parties why he or she
does not want to address them. Mr. Keating stated that the discretion is
enormous and the mere fact that the prayer is low does not solve this question,
noting that the first exception is the importance of the issues at stake in the
action. He stated that there are probably a lot of cases where a party has a very
important issue that they need to get in front of the court (e.g., they need to
understand the defendant’s policies and how these policies have evolved). Mr.
Keating stated that this is an answer to the question: it is proportional to the issues
being raised in the case before the court, and it is not a defense simply to say that
the plaintiff only wants $50,000 but it will cost $250,000 to produce the discovery.
He stated that at least the issue gets addressed and, absent any sense that it is
necessary to address it, many parties and judges will not address it. Mr. Keating
stated that the only redress currently available is to seek interlocutory relief to tell
the judge that he or she has abused his or her discretion. Mr. Keating opined that
the proposed amendment advances the argument and the decision making. He
noted that judges who attended the Sedona Conference with him were the ones
expressing a preference for proportionality and showing concern that judges were
not addressing the issue. He stated that, if the issue is addressed early, it can
largely be eliminated or modified at the meeting and, if a party cannot get
agreement after the meeting, it is a nicely defined issue for the trial judge to
address and, if they do, it is really hard to find an abuse of discretion.
Judge Armstrong noted that courts like discretion but occasionally also like
guidance. Judge Roberts agreed. She stated that she does look at proportionality
and that there are times when she has had motions to compel where she has said
that she will grant a certain portion of the motion and allow a party to come back
on the other portion if they can show that the trail leads further. She noted that
some judges merely say that, if the rules say this is the scope of discovery, this is
the scope of discovery and they will order it. She stated that she has seen
discovery used as a club on both sides, and that the Council’s mission is to provide
rules that allow effective efficient trial of cases on their merits.
Ms. Payne pointed out that undue burden is already included in the rule. Judge
Roberts stated that it is not defined. Judge Zennaché observed that the
amendment does not define what constitutes an undue burden; it simply says
that, in deciding what constitutes an undue burden, the court shall consider
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certain factors, among others. He took exception to the idea that the amendment
is a definition. Mr. Beattie opined that guidance is very necessary and helpful
because there is not a lot of Oregon case law regarding undue burden arguments
and lawyers end up making vague arguments that are really institutionalized
whining and hoping for a sympathetic judge. He stated that he thinks that giving a
judge something to consider is helpful. Judge Armstrong noted that, with regard
to Ms. Payne’s concern about linking case law development by adopting
something that tracks the federal rule, we can explicitly, whether through history
or otherwise, say that the Council is not going to do that. He stated that a lawyer’s
obligation is always to figure out what the rule means within the state.
Ms. Payne stated that her main concern is that, early in the case before a plaintiff
obtains discovery, a judge will be considering things like the importance of the
issues at stake and the value of the case and limit a party's ability to get discovery.
She wondered how plaintiffs in consumer and employment cases would ever
obtain critical discovery to prosecute their cases when the other side comes in and
says it is too expensive, and she expressed concern that this will prohibit plaintiffs
in consumer and other small dollar cases from being able to get information
critical to their cases. Mr. Crowley noted that he has been doing civil litigation
representing the state for about a decade and, during that time, discovery has
changed dramatically from mostly paper to almost exclusively electronic discovery.
He stated that, if we do not have standards for dealing with electronic information,
we will be buried in it. He noted that the changes to the federal rules are trying to
do this and it will take time to see how the changes play out, but he opined that
Oregon should not sit on the sidelines and see how it goes because we are facing
the same exact issues now in our state court actions.
Judge Leith wondered whether other Council members had examples of courts
failing to apply the undue burden standard in a sensible way. Mr. Crowley stated
that it is not just the courts, but litigators and clients who are grappling with these
issues. He opined that, if the rules do not provide some real direction, things will
become even more difficult. He pointed out that everyone is learning at the same
time and that paralegals are becoming information technology experts because
not many lawyers are at that level. Because companies have different information
technology systems and there are no set standards, it is impossible to just assume
that information can be retrieved from all systems in the same way. Mr. Crowley
stated that meeting and conferring is all about getting in front of these issues, as is
the amendment regarding proportionality. The changes will help both sides and
the court to understand how the process will proceed, and help to keep these
issues out of the hands of the judge as much as possible to avoid burdening the
court system. Judge Armstrong wondered how many rulings are currently made
regarding undue burden and what those decisions are. Mr. Crowley stated that he
16 ‐ 4/2/16 Council on Court Procedures Draft Meeting Minutes

Council on Court Procedures
May 7, 2016, Meeting
Appendix A-16

has had some difficult rulings in the last few years where he has asserted undue
burden and the court has said it does not appear undue. He observed that this is a
difficult issue for the courts too, as many judges have not been practicing since
electronic discovery became commonplace. He stated that, when a party has to
argue undue burden, it is sometimes not easy to explain that burden to the court.
Judge Leith stated that the criteria listed in the draft amendment seem pretty
intuitive, and wondered whether anyone has experienced a case where a judge
said no, the burden or cost of producing discovery does not seem relevant to
whether it is an undue burden. Mr. Keating stated that, in the case he discussed
earlier, he filed an affidavit establishing what it would cost to produce that
discovery, and there was no response from the other side nor any attempt to
engage in a discussion of the actual burden and expense. The motion was just
granted, and there are judges who do not consider these factors.
Judge Zennaché noted that the draft language was a compromise between the
plaintiffs’ lawyers and defense counsel on the committee. He stated that the
defense had proposed modifying the scope of discovery to match a federal
proportionality rule that allows a party to unilaterally say they will not produce
discovery because it is not proportional and the other party must file a motion.
The plaintiffs’ bar said in response to this proposal that proportionality is probably
just a factor the court can consider in what constitutes an undue burden, and that
made sense to him as a judge because it is intuitive that, as the neutral party, he
would consider these things. The committee decided to put it in the undue
burden portion to give the court a tool to consider these things. He stated that the
amendment does not define what constitutes an undue burden, and does not say
that the defense has a unilateral right not to produce it, and it is very different
than the federal approach. He noted that the phrase “proportionality” is in the
federal rules, but the ORCP discovery rules were modeled after the federal rules
when they were first drafted so there is often a lot of overlap. His intent was that
this amendment would generate its own meaning in time, independent of the
federal system.
Judge Leith noted that Judge Zennaché had stated that these are factors that a
court can consider, but that the language in the draft uses the word “shall.” He
wondered if the word “may” would be more appropriate. Ms. Payne stated that
she would feel more comfortable with the word “may.” Mr. Crowley and Mr.
Keating stated that they prefer the word “shall.” Judge Leith stated that using the
word “shall” might lead to a situation where a case goes up on appeal because a
judge did not demonstrate in checklist form that he or she did consider all of those
factors. Judge Roberts noted that very few people write opinions on discovery
motions so that likelihood is low. She stated that she really does like judicial
discretion but, on the other hand, she likes some measure of uniformity on how
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these questions are approached. She observed that this amendment gives a sharp
elbow to judges to say you really can and should think about this, but it does not
tell them how to resolve the issues. Judge Bachart stated that she likes the word
“shall” because it will frame how the issue will be presented by each side to the
court. The way the amendment is drafted will make her accountable for her
decisions but will also focus the parties on those issues as opposed to presenting a
broad scope argument.
Mr. Beattie noted that Ms. Payne’s concerns are legitimate, but agreed with Mr.
Keating that it is a sliding scale and depends on the importance of the issue so, for
small employment or consumer cases, if it is the fundamental issue of the case,
the court will go out of its way to give the parties what they need. He noted that
there is usually not a large volume of discovery in smaller cases but, in large cases,
there could be massive amounts of financial and medical records where a party
could be pulling out hard drives from machines that have been dead for decades
and the compiled information could look like the warehouse in the closing scene
from Raiders of the Lost Ark.
Prof. Peterson suggested that perhaps language could be added to the
amendment that suggested that none of these factors should be considered to the
exclusion of the others. Ms. Gates pointed out that some factors might
legitimately be considered to the exclusion of the others. Prof. Peterson
wondered if there is some way to wordsmith the language to say that they are all
independent factors. Judge Zennaché explained that “among other things” is a
way to tell a judge that this is not an exclusive list and that other factors may be
considered. Judge Leith agreed with Ms. Gates that one factor may weigh so
strongly that the other factors may not need to be considered.
Mr. Brian asked whether the committee was prepared to have this decided on as
written or whether changes need to be made. Judge Zennaché stated that he
would like to make the suggested changes to the rules and that the committee will
come back with language that will probably be very similar.
4.

ORCP 47 Committee

Ms. Gates stated that the committee will meet one more time and report back to
the Council at the May meeting with a more defined proposal.
5.

ORCP 71 Committee

Judge Armstrong reported that the committee had met and decided that the
decision made by the previous ORCP 71 committee in the 2009‐2011 biennium
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based on Judge Zennaché's memo (Appendix G) regarding eliminating the
distinction between extrinsic and intrinsic fraud made perfect sense and that there
is no reason to reconsider the wisdom of that decision. The committee’s report is
attached (Appendix H). As to the idea that there might be some tension between
that change in 71 B and the language contained in 71 C regarding fraud on the
court and the inherent authority of the court to consider such fraud, and other
grounds, in ruling on a request for relief from judgment, the committee had no
concern that there is a need to try to reconcile those two sections or to imagine
how they differ. The committee’s recommendation is to do nothing and to send a
letter to Mr. Jaqua informing him of this decision and thanking him for his inquiry.
Prof. Peterson stated that Mr. Jaqua had given two examples of fraud and that the
Council thought that either one of those were reprehensible. The first was
convincing someone to default after serving them, and the other was fraudulently
upgrading the damages in a motion for default. Prof. Peterson stated that the
Council thought that judges should be able to say that neither of those behaviors is
acceptable and that, even though one used to be intrinsic and one used to be
extrinsic, they are both bad things that we should have tools to deal with. Mr.
Beattie stated that the standards for setting aside a judgment within one year
under section B are more permissive than under section C, which is beyond a year.
He noted that it is easier to do it promptly to get out of a judgment, and the
distinction does not violate the policy in favor of finality of judgments. Mr. Brian
asked that Council staff write to Mr. Jaqua and also provide him with a copy of the
committee’s report and Judge Zennaché’s memorandum from 2009‐2011.
6.

ORCP 79‐85 Task Force

Prof. Peterson reported that the task force had met and had a thorough discussion
about ORCP 79, 80, and 81. Between Council staff and the task force, there will be
some suggestions and proposals. He stated that he will make the changes to ORCP
80 recommended by the task force and send that draft back to the task force so
that it can decide whether to present the proposed amendments to the Council.
He stated that he believes that it is feasible for the task force to work through the
remaining rules and to have a report for the Council at the May meeting. Judge
Zennaché stated that most of the changes are just language cleanup to make the
rules comply with current modern language. Prof. Peterson noted that Judge
Zennaché had provided a good suggestion that the form of the order should
enumerate that there are some powers included within the order, because it does
not currently say that, and that such a change would follow the Council’s
aspirational goal to have the rules follow more of a checklist format for ease of
use.
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V.

New Business (Mr. Brian)

No new business was raised.
VI.

Adjournment

Mr. Brian adjourned the meeting at 11:36 a.m.

Respectfully submitted,

Mark A. Peterson
Executive Director
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1

SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

2

RULE 9

3

A Service; when required. Except as otherwise provided in these rules, every order;

4

every pleading subsequent to the original complaint; every written motion other than one that

5

may be heard ex parte; and every written request, notice, appearance, demand, offer to allow

6

judgment, designation of record on appeal, and similar document shall be served upon each of

7

the parties. No service need be made on parties in default for failure to appear except that

8

pleadings asserting new or additional claims for relief against them shall be served upon them

9

in the manner provided for service of summons in Rule 7.

10

B Service; how made. Whenever under these rules service is required or permitted to

11

be made upon a party, and that party is represented by an attorney, the service shall be made

12

upon the attorney unless otherwise ordered by the court. Service upon the attorney or upon a

13

party shall be made by delivering a copy to that attorney or party; by mailing it to the attorney’s

14

or party’s last known address; by e‐mail as provided in section G of this rule; by electronic

15

service as provided in section H of this rule; or, if the party is represented by an attorney, by

16

facsimile communication [or by e‐mail] as provided in [sections] section F [or G] of this rule.

17

Delivery of a copy within this rule means: handing it to the person to be served; or leaving it at

18

the person’s office with the person’s clerk or person apparently in charge thereof; or, if there is

19

no one in charge, leaving the copy in a conspicuous place therein; or, if the office is closed or

20

the person to be served has no office, leaving the copy at the person’s dwelling house or usual

21

place of abode with some person 14 years of age or older then residing therein. A party who

22

has appeared without providing an appropriate address for service may be served by filing [a

23

copy of] the pleading or other document with the court. Service by mail is complete upon

24

mailing. Service of any notice or other document to bring a party into contempt may only be

25

upon that party personally.

26

C Filing; proof of service. Except as provided by section D of this rule, all documents
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1

required to be served upon a party by section A of this rule shall be filed with the court within a

2

reasonable time after service. Except as otherwise provided in Rule 7 and Rule 8, proof of

3

service of all documents required or permitted to be served may be by written

4

acknowledgment of service, by affidavit or declaration of the person making service, or by

5

certificate of an attorney. Proof of service may be made upon the document served or as a

6

separate document attached thereto.

7

C(1) Proof of service by facsimile communication. If service is made by facsimile

8

communication [or by e‐mail,] under section F of this rule, proof of service shall be made by

9

affidavit or by declaration of the person making service, or by certificate of an attorney [or

10

sheriff. If service is made by facsimile communication under section F of this rule,] and the

11

person making service shall attach to the affidavit, declaration, or certificate printed

12

confirmation of receipt of the message generated by the transmitting technology.

13

C(2) Proof of service by e‐mail. If service is made by e‐mail under section G of this rule,

14

[the person making service must certify] proof of service shall be made by affidavit or by

15

declaration of the person making service, or by certificate of an attorney, stating either that

16

the other party has consented to service by e‐mail or that he or she received confirmation that

17

the message and attachment [was] were received[, either by return e‐mail, automatically

18

generated message, facsimile communication, or orally; however, an] by the designated

19

recipient and specifying the method by which the sender received confirmation. An

20

automatically generated message indicating that the recipient is out of the office or is

21

otherwise unavailable cannot support the required certification, nor can an automatically

22

generated e‐mail delivery status notification. Service by e‐mail is effective at the time of

23

receipt of the message and any attachment by the designated recipient.

24

C(3) Proof of service by electronic service. If service is made by electronic service

25

under section H of this rule, proof of service shall be made by affidavit or by declaration of

26

the person making service, or by certificate of an attorney, specifying that service was
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2

completed by electronic service.
C(4) Proof of service upon a party without a service address. Service upon a party who

3

has appeared without providing an appropriate address for service shall be by affidavit or by

4

declaration of the person filing the document, or by certificate of an attorney, that service by

5

filing as provided in section B of this rule is appropriate.

6

D When filing not required. Notices of deposition, requests made pursuant to Rule 43,

7

and answers and responses thereto shall not be filed with the court. This rule shall not preclude

8

their use as exhibits or as evidence on a motion or at trial. Offers to allow judgment made

9

pursuant to Rule 54 E shall not be filed with the court except as provided in Rule 54 E(3).

10

E Filing with the court defined. The filing of pleadings and other documents with the

11

court as required by these rules shall be made by filing them with the clerk of the court or the

12

person exercising the duties of that office. The clerk or the person exercising the duties of that

13

office shall endorse upon the pleading or document the time of day, the day of the month, the

14

month, and the year. The clerk or person exercising the duties of that office is not required to

15

receive for filing any document unless a caption that includes the name of the court; the case

16

number of the action, if one has been assigned; the title of the document; and the names of the

17

parties are legibly displayed on the front of the document, nor unless the contents of the

18

document are legible. Further, the clerk is not required to receive for filing any document that

19

does not include the name, address, and telephone number of the party or the attorney for the

20

party, if the party is represented.

21

F Service by facsimile communication. Whenever under these rules service is required

22

or permitted to be made upon a party, and that party is represented by an attorney, the service

23

may be made upon the attorney by means of facsimile communication if the attorney has such

24

technology available and said technology is operating at the time service is made. Service in this

25

manner shall be subject to Rule 10 [C]B. Facsimile communication includes: a telephonic

26

facsimile communication device; a facsimile server or other computerized system capable of
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1

receiving and storing incoming facsimile communications electronically and then routing them

2

to users on paper or via e‐mail; or an internet facsimile service that allows users to send and

3

receive facsimiles from their personal computers using an existing e‐mail account.

4

G Service by e‐mail. [Service by e‐mail is prohibited unless attorneys agree in writing to

5

e‐mail service.] Whenever under these rules service is required or permitted to be made upon

6

a party, unless the party or the party’s attorney is exempted from service by e‐mail by an

7

order of the court, the service may be made by means of e‐mail. [This agreement] Any party

8

or any party’s attorney must provide the [names] name and e‐mail [addresses] address of [all

9

attorneys] that party or that attorney and [the attorneys’ designees,] that attorney’s designee,

10

if any, [to be] on any document served by e‐mail. Any party or attorney who has [consented to]

11

communicated by e‐mail or by electronic service must notify the other parties in writing of any

12

changes to [the] that party or that attorney’s e‐mail address. [Any attorney may withdraw his

13

or her agreement at any time, upon proper notice via e‐mail and any one of the other methods

14

authorized by this rule. Subject to Rule 10 C, service is effective under this method when the

15

sender has received confirmation that the attachment has been received by the designated

16

recipient. Confirmation of receipt does not include an automatically generated message that the

17

recipient is out of the office or is otherwise unavailable.] Service in this manner shall be subject

18

to Rule 10 B.

19

H Service by electronic service. As used in this section, electronic service means using

20

an electronic filing system provided by the Oregon Judicial Department and in the manner

21

prescribed in rules adopted by the Chief Justice of the Oregon Supreme Court.

22
23
24
25
26
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1

COUNTERCLAIMS, CROSS‐CLAIMS, AND THIRD PARTY CLAIMS

2

RULE 22

3

A Counterclaims.

4

A(1) Each defendant may set forth as many counterclaims, both legal and equitable, as

5
6

such defendant may have against a plaintiff.
A(2) A counterclaim may or may not diminish or defeat the recovery sought by the

7

opposing party. It may claim relief exceeding in amount or different in kind from that sought in

8

the pleading of the opposing party.

9
10

B Cross‐claim against codefendant.
B(1) In any action where two or more parties are joined as defendants, any defendant

11

may in such defendant’s answer allege a cross‐claim against any other defendant. A cross‐claim

12

asserted against a codefendant must be one existing in favor of the defendant asserting the

13

cross‐claim and against another defendant, between whom a separate judgment might be had

14

in the action and shall be: (a) one arising out of the occurrence or transaction set forth in the

15

complaint; or (b) related to any property that is the subject matter of the action brought by

16

plaintiff.

17

B(2) A cross‐claim may include a claim that the defendant against whom it is asserted is

18

liable, or may be liable, to the defendant asserting the cross‐claim for all or part of the claim

19

asserted by the plaintiff.

20
21

B(3) An answer containing a cross‐claim shall be served upon the parties who have
appeared.

22

C Third party practice.

23

C(1) After commencement of the action, a defending party, as a third party plaintiff,

24

may cause a summons and complaint to be served upon a person not a party to the action who

25

is or may be liable to the third party plaintiff for all or part of the plaintiff’s claim against the

26

third party plaintiff as a matter of right not later than 90 days after service of the plaintiff’s
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summons and complaint on the defending party. Otherwise the third party plaintiff must obtain

2

agreement of parties who have appeared and leave of court. The person served with the

3

summons and third party complaint, hereinafter called the third party defendant, shall assert

4

any defenses to the third party plaintiff’s claim as provided in Rule 21 and may assert

5

counterclaims against the third party plaintiff and cross‐claims against other third party

6

defendants as provided in this rule. The third party defendant may assert against the plaintiff

7

any defenses which the third party plaintiff has to the plaintiff’s claim. The third party

8

defendant may also assert any claim against the plaintiff arising out of the transaction or

9

occurrence that is the subject matter of the plaintiff’s claim against the third party plaintiff.

10

[The plaintiff] Any party may assert any claim against the third party defendant arising out of

11

the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third

12

party plaintiff, and the third party defendant thereupon shall assert the third party defendant’s

13

defenses as provided in Rule 21 and may assert the third party defendant’s counterclaims and

14

cross‐claims as provided in this rule. Any party may move to strike the third party claim, or for

15

its severance or separate trial. A third party may proceed under this section against any person

16

not a party to the action who is or may be liable to the third party defendant for all or part of

17

the claim made in the action against the third party defendant.

18

C(2) A plaintiff against whom a counterclaim has been asserted may cause a third party

19

to be brought in under circumstances which would entitle a defendant to do so under

20

subsection C(1) of this section.

21

D Joinder of additional parties.

22

D(1) Persons other than those made parties to the original action may be made parties

23

to a counterclaim or cross‐claim in accordance with the provisions of Rules 28 and 29.

24

D(2) A defendant may, in an action on a contract brought by an assignee of rights under

25

that contract, join as parties to that action all or any persons liable for attorney fees under ORS

26

20.097. As used in this subsection “contract” includes any instrument or document evidencing a
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1

debt.

2

D(3) In any action against a party joined under this section of this rule, the party joined

3

shall be treated as a defendant for purposes of service of summons and time to answer under

4

Rule 7.

5

E Separate trial. Upon motion of any party or on the court’s own initiative, the court

6

may order a separate trial of any counterclaim, cross‐claim, or third party claim so alleged if to

7

do so would: (1) be more convenient; (2) avoid prejudice; or (3) be more economical and

8

expedite the matter.

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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Rule 22 Committee Report
April 21, 2016, 12:00 p.m.
Committee members present: Shenoa Payne, Hon. David Leith. Hon. Curtis Conover, Bob
Keating, Travis Eiva,
Not present: Hon. Sheryl Bachart, Jay Beattie
Timeline
Judge Leith proposed alternative amendments to the committee (attached).
The council discussed the alternative amendments submitted by Judge Leith. Judge Leith stated
that he thought if we were going to put forth a time limit, why we wouldn't have it for all types
of claims – cross claims and counterclaims. Would have a 90-day limit as a matter of right, then
the court would have discretion past the 90 days.
Bob Keating stated that what created the need for the Rule 22 committee together was the simple
amendment of "any party." What originally came up was the issue of whether an existing
defendant could bring a cross-claim against a new third-party defendant. In his opinion, adding
time limits is moving backwards. He doesn't understand it in regard to filing a cross-claim.
Judge Leith responded that he probably tended to agree but wanted a proposal out there to see
what it would look like.
Travis Eiva stated that there is not really an issue with the current timeline. He also agrees that if
there is a newly added third party, an existing party shouldn't be barred from bringing a crossclaim. He pondered whether the question of a timeline should be deferred to the next biennium
to look at whether we should add timelines to other types of claims, but also wondered whether
the committee should defer all amendments, since the timeline issue is interconnected to the "any
party" amendment.
Judge Leith clarified that he does not want to defer the simple/technical amendment of "any
party." Travis Evia then agreed that he wouldn't have a problem with moving forward with the
"any party" amendment.
After full discussion, the committee came to consensus that the technical amendment (Version 1)
could move forward and the timeline issues should be deferred to the next biennium.
Judicial Discretion
Jay Beattie presented some history from the Council regarding why the rule requires both parties
to consent AND approval from the judge in order to add a third party beyond the 90-day limit
(attached).
After discussion, the committee came to consensus that this issue should be deferred to the next
biennium for full consideration.
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Shenoa Payne <spayne@paynelawpdx.com>

ORCP 22 Committee Agenda
1 message
Shenoa Payne <spayne@paynelawpdx.com>
Wed, Apr 20, 2016 at 2:26 PM
To: Travis Eiva <travis@zempereiva.com>, "curtis.conover@ojd.state.or.us" <curtis.conover@ojd.state.or.us>, "Jay W.
Beattie" <jbeattie@lindsayhart.com>, Robert Keating <rkeating@keatingjones.com>, "sheryl.bachart@ojd.state.or.us"
<sheryl.bachart@ojd.state.or.us>, david.e.leith@ojd.state.or.us
April 21, 12 pm
Call In Information: (563) 9992090; Access Code 263230

Tomorrow we will discuss two aspects to the rule: (1) the timelimits on adding a thirdparty
defendant and (2) the portion of the proposed rule (and existing rule) that requires both parties to
agree before a judge can extend the timelimit beyond 90 days for adding third parties.

I have attached our current alternative proposals for consideration.

Also, please consider Judge Leith's email, inserted here:

At this weekend's Council meeting, ORCP 22 was sent back again to our committee. I believe we were tasked
with recommending whether there's still time to fully consider amendments this term to ORCP 22 relating to the
timing of claims.
I realized after the meeting that only one side of our conceptual disagreement has actually put forward speciﬁc
proposed language. In the hope that it may facilitate our conversation, I have cobbled together some alternative
language below. I apologize that it's not in legislative format. I'm not wedded to any particular aspect of it. The
language reﬂects my initial inclination -- subject to research and discussion -- that the timing provisions should be
subject to judicial discretion and that we address timing in a comprehensive way if we are going to address it at
all. Here it is, for discussion purposes. I remain somewhat doubtful that there is sufﬁcient time to fully consider
these issues this term.
*****************
Add new 22A(3): A counterclaim under Rule 22A may be asserted as a matter of right within 90 days after
service of the plaintiff's summons and complaint. Otherwise, a counterclaim may be asserted with leave of the
court.
Add new 22B(4): A cross-claim under Rule 22B may be asserted as a matter of right not later that 90 days after
service of the plaintiff's summons and complaint. Otherwise, such a cross-claim may be asserted with leave of
the court.
Split 22C(1) into two subsections, 22C(1) and newly renumbered 22C(2). The sentence that begins with our initial
amendment of "Any party" in place of "The plaintiff" is the beginning of the newly renumbered 22C(2).
In 22C(1), delete from the second sentence: "agreement of the parties who have appeared and".
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Add at the end of 22C(1): A third-party defendant's counterclaims or cross-claims under Rule 22C(1) may be
asserted as a matter of right within 30 days after service of summons and complaint on the third-party defendant.
Otherwise, such claims may be asserted with leave of the court.
Add at the end of the newly renumbered 22C(2): A party may assert a claim against a third-party defendant under
Rule 22C(2) as a matter of right within 30 days after service of the pleading that impleads the third-party
defendant. Otherwise, such claims may be asserted with leave of the court.
Renumber the balance of 22C to comport with the renumbering above.
*****************
The upshot would be that all Rule 22 claims by initial defendants may be asserted as a matter of right within 90
days after service, like in current 22C(1). To avoid potentially prejudicial delay, Rule 22 claims involving
subsequently added parties could be ﬁled as a matter of right only within 30 days after service on the party
asserting the claim. And all Rule 22 claims outside those timelines would be subject to the court's discretion.

As to the second issue, please consider information on the history of Rule 22, provided by Jay Beattie:

I have attached the link to the original rule, markups and Fred Merrill’s commentary (note p. 4 of
6/20/80 memo to council addressing the timing issue):

http://www.counciloncourtprocedures.org/Content/19791981%20Biennium/ORCP%20Rules%201981/Rule%2022.
pdf

http://www.counciloncourtprocedures.org/Content/19771979%20Biennium/ORCP%20Rules%201979/Rule%2022.
pdf

As for the timing issue, the original rule (promulgated 1/1/1980) provided in part:

C. Third party practice. C.(l) At any time after commencement of the action, a defending party, as a third party
plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may
be liable to the third party plaintiff for all or part of the plaintiff's claim against the third party plaintiff. The third party
plaintiff need not obtain leave to make the service if the third party complaint is filed not later than 10 days after
service 'of the third party plaintiff's original answer. Otherwise the third party plaintiff must obtain leave on motion
upon notice to all parties to the action. Such leave shall not be given if it would substantially prejudice the rights of
existing parties [].

The rule was amended in 19811983 biennium (effective 1/1/1984) to add the 90 day window and
consent provisions in the current rule (omissions in brackets):

C. Third party practice. C. (1) [At any time after] After commencement of the action, a defending party, as a third
party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or
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may be liable to the third party plaintiff for all or part of the plaintiff's claim against the third party plaintiff as a matter
of right not later than 90 days after service of the plaintiff's summons and complaint on the defending party. [The
third party plaintiff need not obtain leave to make the service if the third party complaint is filed not later than 10
days after service of the third party plaintiff's original answer. Otherwise the third party plaintiff must obtain leave on
motion upon notice to all parties to the action. Such leave shall not be given if it would substantially prejudice the
rights of existing parties.] Otherwise the third party plaintiff must obtain agreement of parties who have appeared
and leave of court.

There are no minute for this biennium; however, in 1980, Frank Pozzi was appointed chair of the
subcommittee to “study and report on thirdparty practice.” See e.g. http://www.
counciloncourtprocedures.org/Content/19791981%20Biennium/19800119_minutes.pdf (January 4, 1980
minutes)

In fact, later that biennium, Judge Val Sloper moved to abolish thirdparty practice – seconded by
Chuck Paulson and Frank Pozzi (among others): http://www.counciloncourtprocedures.org/Content/1979
1981%20Biennium/19800412_minutes.pdf

The issue was kicked over to a public meeting in November 1980, and Frank was going to prepare a
memo:http://www.counciloncourtprocedures.org/Content/19791981%20Biennium/19801122_minutes.pdf

I’ve found no memo and no indication of what happened at the public meeting. My sense is that the
issue was kicked to the next biennium – for which we have no history.

Note that the 90 day window and consent provisions were addressed in 2000. Judge Barron (on behalf
of ORCP 22C(1) committee members Ben Bloom and Bill Gaylord) wrote:

Ben Bloom, Bill Gaylord, and I were assigned to a subcommittee to look at possible changes to the above rule. In a
memo last October Maury Holland raised three issues regarding . the rule. They are: (1) the 90 day period in which
a defendant has to file a third party complaint; (2) the requirement that after the 90day period the defendant must
obtain leave of court even if the plaintiff agrees to the filing of a third party complaint; and (3) a defendant cannot file
a third party complaint against a third party ifthe third party is liable to the plaintiff, but not liable to the defendant.
The subcommittee does not recommend changing the part ofthe rule allowing a defendant 90 days in which to file a
third party complaint as a matter ofright. The 90day period is a reasonable time to allow a defendant to decide
whether to file a third party complaint. The subcommittee did discuss possible changes to the requirement that a
defendant obtain both agreement ofthe parties who have appeared and the court after the 90day period. The
possible changes are numbered 1b and 1c, 2 b and 2c, and 3b and 3c in the attached versions of ORCP 22C(1).
Each version also has the possible changes to address the third issue raised in Maury's memo. The consensus
ofthe subcommittee is that no change should be made to the requirement that a defendant must obtain both
agreement ofthe parties who have appeared and the court before filing a third party complaint after the 90day
period. It was felt that the court should not be able to allow the filing of a third party complaint if plaintiff opposed the
filing after the 90day period.

http://counciloncourtprocedures.org/Content/19992001_Biennium/rule_22_committee/rule_22_committee_work.pdf

The reference to “Maury’s memo” is from Maurice Holland (see pp. 56): http://counciloncourtprocedures.org/
Content/19992001_Biennium/memoranda/19992001_Memoranda.pdf
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“(b) There is one other feature of ORCP 22 C(l) which might warrant
reconsideration. It is the sentence reading: "Otherwise the third party
plaintiff must obtain agreement of the parties who have appeared and leave of
court." (Emphasis added.) There might be one somewhere, but I've not been
able to find any other provision of the ORCP, or of the FRCP for that matter,
which requires both agreement of all appearing parties and leave of court in
order for some procedural step to be taken.

It seems to me worth noting, by way of comparison, that ORCP 23 A
provides that, for amendment of a pleading more than 20 days after its being
served, leave of court or "written consent of the adverse party" is required.
An amended complaint could, of course, join one or more additional defendants,
which strikes me as not very different from joinder of a thirdparty defendant.

I assume, maybe incorrectly, that when all parties agree that a thirdparty
complaint may be served more than 90 days after service of plaintiff's
summons and complaint, the way this would be done on the record is by filing a
consent or stipulated motion and order granting leave. Apart from class
actions, do judges ever deny stipulated motions? can anyone think of a reason
why a judge might properly deny a stipulated motion in the context of third party
practice? I can't.

FRCP l4(a), 7 the federal counterpart of ORCP 22 C(l), requires leave of
court for a thirdparty complaint to be served more than 10 days after service
of the answer, and says nothing about "agreement of the parties" as an
alternative to obtaining leave of court, much less as an added requirement.
Almost certainly this provision contemplates that, when the parties have
agreed, "leave of court" will take the form of a pro forma order attached to
the stipulated motion.

Please note that FRCP l4(a) permits service of thirdparty complaints
without leave of court only within 10 days of service of the answer, which

Council on Court Procedures

May 7, 2016, Meeting
https://mail.google.com/mail/u/0/?ui=2&ik=2c98000329&view=pt&cat=COCP%2FRule%2022%20committee&search=cat&th=1543590c640049ad&siml=1543590c…
Appendix D-5

4/5

4/25/2016

Shenoa Payne Attorney at Law PC Mail - ORCP 22 Committee Agenda

would normally be within 30 days of service of plaintiff's complaint. Isn't
this 30 days from service of the complaint preferable to the 90 days allowed
by ORCP 22 C? Thirdparty complaints inevitably prolong litigation to a
greater or lesser extent. Shouldn't other parties, particularly plaintiffs,
be entitled to know whether such prolonging is going to occur more promptly
than as much as 90 days after service of the complaint? Just asking.”

That appears to be the relevant history, and from my perspective, Professor Holland’s question is still a
good one.

Shenoa Payne, Attorney
Practicing in appellate law, disability rights, employment discrimination, and housing discrimination.
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Lake Oswego, Oregon 97034
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1

PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY

2

UPON LAND FOR INSPECTION AND OTHER PURPOSES

3

RULE 43

4

A Scope. Any party may serve on any other party [a request] any of the following

5
6

requests: [(1)]
A(1) Documents or things. A request to produce and permit the party making the

7

request, or someone acting on behalf of the party making the request, to inspect and copy any

8

designated documents (including electronically stored information, writings, drawings, graphs,

9

charts, photographs, sound recordings, images, and other data or data compilations from which

10

information can be obtained and translated, if necessary, by the respondent through detection

11

devices or software into reasonably usable form) or to inspect and copy, test, or sample any

12

tangible things [which] that constitute or contain matters within the scope of Rule 36 B and

13

[which] that are in the possession, custody, or control of the party upon whom the request is

14

served; [or (2)]

15

A(2) Entry upon land. A request to permit entry upon designated land or other property

16

in the possession or control of the party upon whom the request is served for the purpose of

17

inspection and measuring, surveying, photographing, testing, or sampling the property or any

18

designated object or operation thereon, within the scope of Rule 36 B.

19

B Procedure.

20

B(1) Generally. A party may serve a request on the plaintiff after commencement of the

21

action and on any other party with or after service of the summons on that party. The request

22

shall identify any items requested for inspection, copying, or related acts by individual item or

23

by category described with reasonable particularity, designate any land or other property upon

24

which entry is requested, and shall specify a reasonable place and manner for the inspection,

25

copying, entry, and related acts.

26

B(2) Time for response. A request shall not require a defendant to produce or allow
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inspection, copying, entry, or other related acts before the expiration of 45 days after service of

2

summons, unless the court specifies a shorter time. Otherwise, within 30 days after service of a

3

request in accordance with subsection B(1) of this rule, or such other time as the court may

4

order or to which the parties may agree [upon] in writing, a party shall serve a response that

5

includes the following:

6

B(2)(a) a statement that, except as specifically objected to, any requested item within

7

the party's possession or custody is provided, or will be provided or made available within the

8

time allowed and at the place and in the manner specified in the request, [which items] and

9

that the items are or shall be organized and labeled to correspond with the categories in the

10

request;

11

B(2)(b) a statement that, except as specifically objected to, a reasonable effort has

12

been made to obtain [as to] any requested item not in the party's possession or custody, [a

13

statement that reasonable effort has been made to obtain it, unless specifically objected to,] or

14

that no such item is within the party's control;

15

B(2)(c) a statement that, except as specifically objected to, [as to] entry will be

16

permitted as requested to any land or other property[, a statement that entry will be permitted

17

as requested unless specifically objected to]; and

18

B(2)(d) any objection to a request or a part thereof and the reason for each objection.

19

B(3) Objections. Any objection not stated in accordance with subsection B(2) of this rule

20

is waived. Any objection to only a part of a request shall clearly state the part objected to. An

21

objection does not relieve the requested party of the duty to comply with any request or part

22

thereof not specifically objected to.

23

B(4) Continuing duty. A party served in accordance with subsection B(1) of this rule is

24

under a continuing duty during the pendency of the action to produce promptly any item

25

responsive to the request and not objected to [which] that comes into the party's possession,

26

custody, or control.

PAGE 2 - ORCP 43, Draft 2 with staff suggestions; 4/29/16
Council on Court Procedures
May 7, 2016, Meeting
Appendix E-2

B(5) Seeking relief under Rule 46 A(2). A party who moves for an order under Rule 46

1
2

A(2) regarding any objection or other failure to respond or to permit inspection, copying, entry,

3

or related acts as requested, shall do so within a reasonable time.
C Writing called for need not be offered. Though a writing called for by one party is

4
5

produced by the other, and is inspected by the party calling for it, the party requesting

6

production is not obliged to offer it in evidence.
D Persons not parties. A person not a party to the action may be compelled to produce

7
8

books, papers, documents, or tangible things and to submit to an inspection thereof as

9

provided in Rule 55. This rule does not preclude an independent action against a person not a

10

party for permission to enter upon land.

11

E Electronically stored information (“ESI”).

12

E(1) Form in which ESI is to be produced. A request for [electronically stored

13

information] ESI may specify the form in which the information is to be produced by the

14

responding party but, if no such specification is made, the responding party must produce the

15

information in either the form in which it is ordinarily maintained or in a reasonably useful

16

form.

17

E(2) Meetings to resolve issues regarding ESI production; relevance to discovery

18

motions. In any action in which a request for production of ESI is anticipated, any party may

19

request a meeting to confer about ESI production in that action. The court may also request

20

that the parties meet to confer about ESI production. Within 21 days of the request for a

21

meeting, the parties shall meet and confer about the scope of the production of ESI; data

22

sources of the requested ESI; form of the production of ESI; cost of producing ESI; search

23

terms relevant to identifying responsive ESI; preservation of ESI; issues of privilege pertaining

24

to ESI; issues pertaining to metadata; and any other issue a requesting or producing party

25

deems relevant to the request for ESI. Failure to comply with this requirement shall be

26

considered by a court when ruling on any motion to compel or motion for a protective order
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related to ESI. This rule is in addition to any other duty to confer created by any other rule.

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36

3

A Discovery methods. Parties may obtain discovery by one or more of the following

4

methods: depositions upon oral examination or written questions; production of documents or

5

things or permission to enter upon land or other property[,] for inspection and other purposes;

6

physical and mental examinations; and requests for admission.

7
8
9

B Scope of discovery. Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, upon the request of an adverse party, shall

18
19

disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and

23

B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

24

provisions in any insurance agreement or policy upon which such coverage denial or

25

reservation of rights is based.

26

B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall
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be performed as soon as practicable following the filing of the complaint and the request to

2

disclose. The court may supervise the exercise of disclosure to the extent necessary to insure

3

that it proceeds properly and expeditiously. However, the court may limit the extent of

4

disclosure under this subsection as provided in section C of this rule.

5

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

6

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

7

of this subsection, an application for insurance shall not be treated as part of an insurance

8

agreement or policy.

9
10

B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse
party an opportunity to inspect or copy the insurance agreement or policy.

11

B(3) Trial preparation materials.

12

B(3)(i) Materials subject to a showing of substantial need. Subject to the provisions of

13

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

14

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

15

another party or by or for that other party's representative (including an attorney, consultant,

16

surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has

17

substantial need of the materials in the preparation of such party's case and is unable without

18

undue hardship to obtain the substantial equivalent of the materials by other means. In

19

ordering discovery of such materials when the required showing has been made, the court shall

20

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

21

an attorney or other representative of a party concerning the litigation.

22

B(3)(ii) Prior statements. A party may obtain, without the required showing, a

23

statement concerning the action or its subject matter previously made by that party. Upon

24

request, a person who is not a party may obtain, without the required showing, a statement

25

concerning the action or its subject matter previously made by that person. If the request is

26

refused, the person or party requesting the statement may move for a court order. The
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provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

2

purposes of this subsection, a statement previously made is [(a)] either: a written statement

3

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

4

mechanical, electrical, or other recording, or a transcription thereof, [which] that is a

5

substantially verbatim recital of an oral statement by the person making it and

6

contemporaneously recorded.

7

C Court order limiting extent of disclosure.

8

C(1) Relief available; grounds for limitation. Upon motion by a party or by the person

9

from whom discovery is sought, and for good cause shown, the court in which the action is

10

pending may make any order [which] that justice requires to protect a party or person from

11

annoyance, embarrassment, oppression, or undue burden or expense, including one or more of

12

the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had only on

13

specified terms and conditions, including a designation of the time or place; [(3)] that the

14

discovery may be had only by a method of discovery other than that selected by the party

15

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

16

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

17

except persons designated by the court; [(6)] that a deposition after being sealed be opened

18

only by order of the court; [(7)] that a trade secret or other confidential research, development,

19

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

20

the parties simultaneously file specified documents or information enclosed in sealed

21

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

22

requesting discovery pay to the other party reasonable expenses incurred in attending the

23

deposition or otherwise responding to the request for discovery. In deciding what constitutes

24

an undue burden, the court shall consider, among other things, the proportionality of the

25

request for production to the needs of the case including the importance of the issues at

26

stake in the action, the amount in controversy, the parties' relative access to relevant
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information, the parties' resources, the importance of the discovery, and the burden or cost

2

of producing the information.

3

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

4

the court may, on such terms and conditions as are just, order that any party or person provide

5

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

6

relation to the motion.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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SUMMARY JUDGMENT

2

RULE 47

3

A For claimant. A party seeking to recover upon [a] any type of claim; [, counterclaim,

4

or cross‐claim or] to obtain a declaratory judgment may, at any time after the expiration of 20

5

days from the commencement of the action or after service of a motion for summary judgment

6

by the adverse party, move, with or without supporting affidavits or declarations, for a

7

summary judgment in that party's favor [upon] as to all or any part [thereof] of any claim or

8

defense.

9

B For defending party. A party against whom [a] any type of claim[, counterclaim, or

10

cross‐claim] is asserted or a declaratory judgment is sought may, at any time, move, with or

11

without supporting affidavits or declarations, for a summary judgment in that party's favor as to

12

all or any part [thereof] of any claim or defense.

13

C Motion and proceedings thereon. The motion and all supporting documents [shall]

14

must be served and filed at least 60 days before the date set for trial. The adverse party shall

15

have 20 days in which to serve and file opposing affidavits or declarations and supporting

16

documents. The moving party shall have five days to reply. The court shall have discretion to

17

modify these stated times. The court shall grant the motion if the pleadings, depositions,

18

affidavits, declarations, and admissions on file show that there is no genuine issue as to any

19

material fact and that the moving party is entitled to prevail as a matter of law. No genuine

20

issue as to a material fact exists if, based upon the record before the court viewed in a manner

21

most favorable to the adverse party, no objectively reasonable juror could return a verdict for

22

the adverse party on the matter that is the subject of the motion for summary judgment. The

23

adverse party has the burden of producing evidence on any issue raised in the motion as to

24

which the adverse party would have the burden of persuasion at trial. The adverse party may

25

satisfy the burden of producing evidence with an affidavit or a declaration under section E of

26

this rule. A summary judgment, interlocutory in character, may be rendered on the issue of

PAGE 1 - ORCP 47, Draft 2 ‐ 6/2/16
Council on Court Procedures
May 7, 2016, Meeting
Appendix G-1

1
2

liability alone although there is a genuine issue as to the amount of damages.
D Form of affidavits and declarations; defense required. Except as provided by section

3

E of this rule, supporting and opposing affidavits and declarations [shall] must be made on

4

personal knowledge, [shall] must set forth such facts as would be admissible in evidence, and

5

[shall] must show affirmatively that the affiant or declarant is competent to testify to the

6

matters stated therein. Sworn or certified copies of all [papers] documents or parts thereof

7

referred to in an affidavit or a declaration [shall] must be attached thereto or served therewith.

8

The court may permit affidavits or declarations to be supplemented or opposed by depositions

9

or further affidavits or declarations. When a motion for summary judgment is made and

10

supported as provided in this rule, an adverse party may not rest upon the mere allegations or

11

denials of that party's pleading[, but]; rather, the adverse party's response, by affidavits,

12

declarations, or as otherwise provided in this section, must set forth specific facts showing that

13

there is a genuine issue as to any material fact for trial. If the adverse party does not so

14

respond, the court shall grant the motion, if appropriate.

15

E Affidavit or declaration of attorney when expert opinion required. Motions under

16

this rule are not designed to be used as discovery devices to obtain the names of potential

17

expert witnesses or to obtain their facts or opinions. If a party, in opposing a motion for

18

summary judgment, is required to provide the opinion of an expert to establish a genuine issue

19

of material fact, an affidavit or a declaration of the party's attorney stating that an unnamed,

20

qualified expert has been retained who is available and willing to testify to admissible facts or

21

opinions creating a question of fact[,] will be deemed sufficient to controvert the allegations of

22

the moving party and an adequate basis for the court to deny the motion. The affidavit or

23

declaration [shall] must be made in good faith based on admissible facts or opinions obtained

24

from a qualified expert who has actually been retained by the attorney, who is available and

25

willing to testify, and who has actually rendered an opinion or provided facts [which] that, if

26

revealed by affidavit or declaration, would be a sufficient basis for denying the motion for
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2

summary judgment.
F When affidavits or declarations are unavailable. Should it appear from the affidavits

3

or declarations of a party opposing the motion that [such] the party cannot, for reasons stated,

4

present by affidavit or declaration facts essential to justify the opposition of that party, the

5

court may deny the motion or may order a continuance to permit affidavits or declarations to

6

be obtained or depositions to be taken or discovery to be had, or may make [such] any other

7

order as is just.

8
9

G Affidavits or declarations made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits or declarations presented pursuant to this rule

10

are presented in bad faith or solely for the purpose of delay, the court shall [forthwith]

11

promptly order the party [employing them] filing such an affidavit or declaration to pay to the

12

other party the amount of the reasonable expenses [which] that the filing of the [affidavits or

13

declarations] affidavit or declaration caused the other party to incur, including reasonable

14

attorney fees, and any offending party or attorney may be subject to sanctions for contempt.

15

H Multiple parties or claims; limited judgment. If the court grants summary judgment

16

for [less] fewer than all parties [and] or fewer than all claims or defenses in an action, a limited

17

judgment may be entered if the court makes the determination required by Rule 67 B.

18
19
20
21
22
23
24
25
26
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