DRAFT MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, December 3, 2016, 9:30 a.m.
Oregon State Bar, 16037 SW Upper Boones Ferry Rd, Tigard, Oregon
ATTENDANCE
Members Present:

Members Absent:

Hon. Rex Armstrong
Hon. Sheryl Bachart
John R. Bachofner
Hon. D. Charles Bailey, Jr.
Arwen Bird*
Michael Brian
Troy S. Bundy
Hon. R. Curtis Conover
Kenneth C. Crowley
Travis Eiva
Jennifer L. Gates
Hon. Tim Gerking
Robert M. Keating
Hon. David Euan Leith
Maureen Leonard
Shenoa L. Payne
Hon. Leslie Roberts
Derek D. Snelling
Hon. John Wolf
Deanna L. Wray*
Hon. Charles M. Zennaché

Jay W. Beattie
Hon. Jack L. Landau

ORCP/Topics
Discussed this Meeting
ORCP 9
ORCP 22
ORCP 27
ORCP 36
ORCP 43
ORCP 45
ORCP 47
ORCP 57

I.

Guests:
Kelly Andersen, Attorney at Law
Kathryn Clarke, Attorney at Law
Neil Jackson, Attorney at Law
Hon. Henry Kantor, Circuit Court Judge
Matt Shields, OSB
Council Staff:
Shari C. Nilsson, Executive Assistant
Mark A. Peterson, Executive Director
*Appeared by teleconference

ORCP/Topics
Discussed & Not Acted
Upon this Biennium
ORCP 15
ORCP 20
ORCP 21
ORCP 23
ORCP 25
ORCP 27
ORCP 32
ORCP 43
ORCP 44
ORCP 55
ORCP 57
ORCP 68
ORCP 71

ORCP Amendments
Promulgated
ORCP 9
ORCP 22
ORCP 27
ORCP 36
ORCP 43
ORCP 45
ORCP 47
ORCP 57

ORCP/Topics to be
Reexamined Next
Biennium
ORCP 15
ORCP 22
ORCP 71

Call to Order
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Mr. Brian called the meeting to order at 9:30 a.m.
II.

Welcome and Introductions

Mr. Brian welcomed the Council’s guests and asked everyone present and on the telephone to
briefly introduce themselves.
III.

Approval of September 10, 2016, Minutes

Mr. Brian asked whether any Council members had suggestions for changes to the September 10,
2016, minutes (Appendix A). Ms. Nilsson reminded the Council that a question had arisen as to
whether Mr. Keating had voted “nay” on the motion to publish the three versions of Rule 36 as
discussed by the Council. After some discussion, Mr. Brian made a motion to change the name
“Mr. Keating” to “Mr. Eiva” on page 19 of the September minutes to accurately reflect the voting
record. Ms. Payne seconded the motion, which passed unanimously by voice vote.
Prof. Peterson pointed out that the word “fact” on page 16 of the September minutes should
have been the word “factor.” Mr. Brian made a motion to change this word. Mr. Bachofner
seconded the motion, which passed unanimously by voice vote.
Mr. Bachofner made a motion to approve the September 10, 2016, minutes as modified. Mr.
Crowley seconded the motion, which passed unanimously by voice vote.
IV.

Administrative Matters
A.

Set first Council Meeting for September of 2017

Prof. Peterson stated that the first Saturday in September of 2017 is Labor Day weekend,
but that there are no holidays on the second Saturday. The Council agreed to set the first
meeting of the 2017‐2019 biennium for 9:30 a.m. on September 9, 2017, at the Oregon
State Bar Center.
Mr. Snelling asked whether the Council ever considered meeting on weekday evenings
instead of Saturdays. Prof. Peterson stated that this has been considered but, because of
the difficulty it would present for judge members and members traveling outside the
Portland metropolitan area, the decision was made to continue holding the meetings on
Saturday mornings.
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B.

Annual v. Biennial Sessions

Mr. Bachofner reminded the Council that he had proposed the concept of annual sessions
with the thought that, since the Legislature now meets every year, there would be no real
reason that the Council could not promulgate rules every year. He stated that he
recognizes that there would be more of a time commitment, most critically on the part of
Council staff. Mr. Bachofner noted that Council staff had drafted a potential annual
schedule (Appendix B) and that it would entail two more meetings over two years. He
noted that the Council would publish and promulgate each year and be able to make
amendments to the rules more quickly, rather than moving more slowly like an oil tanker.
He pointed out that there are legislative limitations, however. Prof. Peterson explained
that the Legislature had changed the Council’s authorizing statute, ORS 1.735(1), to
specifically refer to legislative sessions held in odd‐numbered years for the submission of
the Council’s promulgations. This was done as part of a bill to address the change to
annual legislative sessions. He stated that, if the Council wishes to change to annual
sessions, it would require that our OSB lobbyist ask the Legislature to change that statute.
It would not be able to happen next year but, if there is interest, a proposal for a
legislative change can be made.
Judge Zennaché stated that he believes that every two years is enough time to adjust the
rules and see how the bench and bar adapt to the changes. He expressed concern that an
annual schedule would be too hectic. Mr. Brian agreed emphatically. Judge Armstrong
pointed out that, if there was a rule change that absolutely had to happen quickly, the
Council could approach the Legislature about it. The Council agreed to continue with
biennial sessions.
C.

Council Rules of Procedure

Prof. Peterson reminded the Council that, even with the decision to continue with biennial
sessions, the Council’s Rules of Procedure need to be revised because they no longer
accurately reflect the Council’s procedures, including containing obsolete information
about where the Council’s funds are held. Judge Zennaché made a motion to adopt the
revised biennial rules of procedure (Appendix C). Mr. Bachofner seconded the motion,
which passed unanimously by voice vote.
D.

Survey of Bench and Bar

Prof. Peterson stated that Judge Zennaché had expressed a concern about a question on
the draft survey to be communicated to the bench and bar that was distributed to Council
members at the September 10, 2016, meeting. Judge Zennaché had objected to wording
that suggested that the Legislature once exercised “exclusive control” over the
procedures governing civil actions. Prof. Peterson explained that he had made a change to
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question number eight (relating to whether survey takers prefer legislatively enacted
rules or to continue the current Council/Legislature shared authority) in response to that
concern and asked Judge Zennaché whether this was satisfactory. Judge Zennaché agreed
that it was. Prof. Peterson recalled that another Council member had previously asked
why we are even posing that question. He stated that lawyers seem to be happier with
the Council drafting and amending the ORCP and that positive feedback from the
stakeholders that they support the current model for amending the ORCP supports the
continuation of the Council. Council members agreed that the survey (Appendix D) should
be sent to the bench and bar well in advance of the first Council meeting of the 2017‐2019
biennium.
V.

Old Business
A.

Discussion/Voting on Promulgation of Amendments Published on September 10,
2016
1.

ORCP 9

Mr. Bachofner reminded the Council that the draft amendment to ORCP 9
(Appendix E) attempts to address e‐mail service issues. Prof. Peterson explained
that Legislative Counsel had contacted Council staff to point out that an incorrect
base text for the existing rule had been used when the amendment was drafted.
He stated that Council staff’s practice has been to obtain the text of the current
rule from the Legislature’s website and to use this text while drafting
amendments. Apparently the base text versions obtained for Rule 9, Rule 27, and
Rule 45 were not the final published versions, so the Council had been operating
from incorrect base text versions. Prof. Peterson stated that the version currently
before the Council reflects the correct base text of the existing rule.
Mr. Bundy stated that the language seems convoluted and expressed concern
that, although many lawyers love e‐mail, he himself feels like he cannot take a
vacation any more because of e‐mail. He noted that he sometimes misses an e‐
mail because someone looks at his iPad and accidentally marks an e‐mail as
“read.” He stated that he sees e‐mail as unreliable, he does not trust it, and that
the amendment feels like it is forcing him to accept it. He explained that most
lawyers with whom he works will send an e‐mail copy, even if they serve the
document by hard copy. Mr. Bachofner stated that he shares Mr. Bundy’s
concerns about e‐mail, but stated that the committee tried to balance the rule for
those who do practice primarily by e‐mail and want to consent to it. He noted that,
for those who do not want to accept e‐mail service, court notices are now coming
by e‐mail and the bottom line is that the landscape is changing and that there is no
way around the fact that all lawyers will have to become accustomed to checking
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e‐mails. Prof. Peterson noted that Judge Wolf had stated that none of the
certificates of service he had looked at complied with the current rule, which is
clunky. He stated that the amendment allows people who do not want to use
paper to easily use e‐mail service but also allows people who do not trust e‐mail to
avoid having to accept it by simply not confirming receipt and thereby teaching
their opposing counsel that they should serve by other methods instead. He
agreed with Mr. Bachofner that the amendment is a balancing act that allows
e‐mail to work seamlessly for those who want to use it, but makes it pretty clear
that, if a person has not consented to e‐mail service, the serving party will be
required to get the recipient to communicate back that they received the
document.
Ms. Payne stated that she sees e‐mail service when there has been no prior
consent as pretty obsolete, as no one will use that form of service if the opposing
party does not consent to e‐mail. She stated that she does like the consent
portion because she prefers e‐mail and this means that the opposing party does
not have to wait for confirmation. Mr Bachofner stated that the thought process
was to help avoid game playing in situations where a receiving party tells the
sending party that they got an e‐mail but that they will not respond to it because
they do not want e‐mail; their admission that they received the e‐mail serves as a
confirmation that it was received. Prof. Peterson pointed out, particularly for the
sake of members whose terms do not expire in August of 2017, that the draft of
the Rule 9 amendment was put in the queue for publication well before the
September publication meeting, but that problems were found during that
meeting that resulted in changes being made on the fly, a procedure that the
Council would prefer to avoid. He elaborated that it turned out that the published
draft contained a conflict between sections C and G that makes them inconsistent
with each other. He stated that Council staff had included a proposal (Appendix E‐
7) to delete the last sentence in subsection C(2) and to instead provide new
language in section G to make it clear when service has occurred if the recipient
has not previously consented to e‐mail service. He explained that the question is
when service has occurred: when the recipient opens the e‐mail, or when he or
she acknowledges that it was received. Prof. Peterson observed that, if the
recipient is busy in trial but later acknowledges that he or she opened the e‐mail
on Monday, he or she should be effectively served as of Monday. However, if the
recipient says that he or she has no idea when the e‐mail was opened, there
should be some kind of default as to when service occurred.
Ms. Payne expressed concern that the staff’s suggestion seems to be adding
something new and substantive that was not published. She noted that these
issues are why three extra days are added in which to respond. Prof. Peterson
again pointed out the conflict between the language in subsection C(2) and the
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language in section G. He further explained that, if the last sentence in subsection
C(2) is deleted but section G remains unchanged, the result is that service is
complete on confirmation of receipt of the e‐mail, which means that, if a party e‐
mails a recipient on Monday and the recipient does not get around to saying he or
she received it until Friday, service is not effective until Friday.
Judge Zennaché asked Ms. Payne to clarify her concerns about the staff’s
suggested language. Ms. Payne stated that the language “if the receiving party
does not confirm when the e‐mail is received, service is deemed to have occurred
when the receiving party confirms receipt.” She stated that this language seems to
contradict itself. Mr. Bachofner suggested simply deleting the last sentence in
subsection C(2) and retaining the language in section G. Prof. Peterson also
suggested changing the title of the rule to replace the word "papers" with
"documents." He stated that this is in keeping with the formatting of the rest of
the ORCP. He also noted that Legislative Counsel had suggested the language "be
only on" in place of “be upon only” in section B.
Prof. Peterson stated that he had located the source of that part of subsection C(1)
(slated for deletion) that seems to authorize sheriffs to serve documents by fax.
Session law c.265, section 15 (2007) amended a number of statutes to say that
sheriffs can obtain documents by fax and then serve them. He stated that he had
confirmed with the Oregon Sheriffs’ Association that sheriffs never serve by fax,
and do not want authority to serve by fax. Prof. Peterson observed that perhaps
the Legislature should not tinker with the ORCP without checking with the Council
about possible unintended consequences. Judge Zennaché asked whether this
change is the kind of change about which Justice Landau expressed concern with
regard to the Council’s authority in his concurring opinion in State v. Vanornum
[354 Or 614, 317 P3d 889 (2013)]. Judge Armstrong expressed the opinion that the
Council is able to make this kind of change.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 9

Mr. Bachofner made a motion to promulgate the amendment to ORCP 9
with the changes reflected in the two paragraphs above. Judge Armstrong
seconded the motion, which passed unanimously by roll call vote with no
abstentions.
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2.

ORCP 22

Ms. Payne reminded the Council that the primary change to Rule 22 (Appendix F)
was to change the words “the plaintiff” to “any party” in subsection C(1). Mr.
Bachofner explained that the two changes of the existing phrase "third party" to
"third‐party defendant" in the same section were intended for clarification and not
as a substantive change. He pointed out that all other changes to the rule were
grammatical, stylistic, etc.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 22

Judge Gerking made a motion to promulgate the amendment to Rule 22 as
published. Judge Armstrong seconded the motion, which passed
unanimously by roll call vote with no abstentions.
3.

ORCP 27

Prof. Peterson reiterated that the published version of Rule 27 used an incorrect
base text of the existing rule. He stated that the version currently before the
Council (Appendix G) reflects the correct base text of the existing rule and contains
the only change that the Council published–the addition of the disjunctive
conjunction "or" between subsection B(3) and subsection B(4).
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 27

Judge Armstrong made a motion to promulgate the amendment to ORCP
27. Judge Leith seconded the motion, which passed unanimously by roll call
vote with no abstentions.
4.

ORCP 36

Mr. Brian explained that the published amendments included three potential
versions (Appendix H). He explained that he would like the guests who were
present regarding ORCP 36 to make their presentations prior to any discussion by
the Council, and asked attorney Neil Jackson to begin.
Mr. Jackson explained that he was the immediate past president of the Oregon
Trial Lawyers Association (OTLA) and that he was speaking on behalf of OTLA. He
stated that the vast majority of OTLA members are opposed to proportionality
being inserted into ORCP 36 because they do not feel that it is necessary. He
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remarked that changing a rule as a result of one or two anecdotal stories about
problems does not make sense. He stated that judges already have discretion to
prevent oppressive discovery. Mr. Jackson explained that, when this proposal was
put before the federal judiciary, the majority of Oregon’s congressional delegation
wrote personal letters opposing it. He stated that OTLA members believe that
amending the rule is a solution looking for a problem. He stated that OTLA’s main
interest is to allow citizens to have access to justice, that the proposed
amendment would make that more difficult, and that OTLA therefore strongly
opposes the proposed changes.
Mr. Bachofner asked whether OTLA is opposed to any change, or whether one of
the three options before the Council is acceptable. Mr. Jackson responded that
OTLA does not believe that proportionality needs to be inserted at all. Judge
Bailey asked whether Mr. Jackson believes that judges already have discretion to
use proportionality under the current rule, and that he therefore would not appeal
such a ruling under the current rule. Mr. Jackson replied that OTLA’s position is its
position and that members do not believe that the change needs to be made.
Judge Bailey observed that Mr. Jackson did not really answer his question.
Kathryn Clarke, a lawyer and a member of OTLA, spoke next. She stated that she
agrees with Mr. Jackson’s position and that she drafted a memorandum signed by
several past chairs of the Council who are also OTLA members. (Appendix H‐39).
She pointed out that all of the letter signers feel that the amendment is
unnecessary, as these considerations, except for the amount in controversy, are
already addressed under undue burden. Ms. Clarke raised concerns about
inserting the amount in controversy as one of the factors to be considered,
wondering why a rule should suggest that there is different level of discovery
based on the amount in controversy. She opined that this is an abomination, and
that there are already situations where a judge may say that a plaintiff cannot
receive any more discovery because he or she already has enough to proceed.
Ms. Clarke explained that the importance of the discovery cannot be evaluated
until a party receives it, and noted that, by the terms of the amendment, the
burden would shift from the person producing discovery to the person requesting
it. She pointed out that the parties’ relative access and resources are also already
considerations and again emphasized that such an amendment would put the
burden, including cost, on the party requesting discovery rather that on the party
producing it. Ms. Clarke posited that the problem with injecting proportionality is
the risk of Oregon lawyers using federal case law to interpret Oregon cases. She
stated that this is problematic because federal case law is now interpreting the
federal proportionality rule, which differs rather extremely from the proposed
amendments because it is found in the scope of discovery portion of the federal
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rule rather than in the part of the rule addressing protective orders. She noted
that this case law is irrelevant but that it will increase motion practice. Ms. Clarke
observed that “proportionality” is a word that does not accomplish anything in the
context of Rule 36, and she urged the Council to reject all versions of the published
amendment.
Multnomah County Circuit Court Judge Henry Kantor spoke next. He stated that he
sees the makeup of the Council as an exquisite blend of balanced representation
of attorneys and lawyers in the state of Oregon. Judge Kantor observed that he
treasures his years on the Council and feels like the Council did really important
work, and he appreciates that this work continues today. He noted that it is
important that the Council is a balanced group, because not every organization
that has been working on this subject area for years has been so balanced. Judge
Kantor stated that he has been a trial judge for over 21 years and that he was a
trial lawyer for many years before that. That experience has allowed him to handle
complex civil cases and discovery issues on an in‐depth basis.
Judge Kantor explained that U.S. District Court Judge Owen Panner came before
the Council 30 years ago because he heard that the Council was considering
adopting expert witness discovery. As a member of the federal court with
experience in expert discovery, Judge Panner pleaded with the Council to not go
down that road because of the expense and the desire to not make Oregon more
like federal courts, since federal courts already exist. Judge Panner was persuasive
and the Council decided not to adopt expert discovery. Judge Kantor stated that
he learned something from that experience and that he has tried to keep it in
mind as he has watched the Council over the years–Oregon does things differently
than any other state. He noted that the value in that is that the parties’ ability to
participate in litigation in Oregon is more accessible than anywhere else in the
United States. He opined that this accessibility is not something to reduce.
Judge Kantor explained that much of the discussion on proportionality in discovery
originated with the Duke Law Conference in 2010. He stated that, contrary to the
Council, that group was not balanced and did not pretend to be. It was made up
primarily of lawyers who worked on complex federal litigation, even those from
the plaintiffs’ side, none of whom worked on simple, average civil cases. He stated
that the lawyers were highly skilled and extremely influential, and that they
prompted federal judges to start introducing the concept of proportionality into
the federal rules. Judge Kantor observed that a problem with the federal system is
that federal judges have consistently been of the view that a trial is a failure of the
system, whereas the Oregon court system feels that trials are an acceptable form
of resolution.
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Judge Kantor wondered what the source of the concern was and whether trial
judges are saying that proportionality will help them to do their jobs better. He
stated that he has heard from judges who acknowledge that the idea might be
acceptable, but no judge who says that he or she cannot make appropriate rulings
under the current rules. Judge Roberts stated that judges should not fail to
consider the proportionality factors under the current rule, but it is worthwhile
suggesting that proportionality is something that trial judges can and should think
about. She noted that she has heard from some judges the somewhat
schizophrenic view that proportionality is not needed because it is already there,
but that inserting it would be a massive change. She explained that it cannot be
both. Judge Kantor explained that inserting the concept into the rule would be an
invitation to raise it in every case. Judge Roberts asked whether Judge Kantor was
suggesting that every judge he has talked to has agreed that this is not a problem.
Judge Kantor estimated that eight out of ten judges with whom he has spoken
have said that the change is not necessary.
Judge Kantor explained that his real concern is that a change to ORCP 36 would
apply to all types of cases, not just the complex ones where the subject
occasionally needs to be addressed. He noted that over 90% of civil cases never
need judicial involvement at all because there is no motion practice. He expressed
concern that adding proportionality would be an invitation to change this and
would make judges less available for trials. He stated that judges studying
pleadings would be looking at the prayer to determine the amount in controversy
and evaluating each party's resources, and that the judge would need to re‐
examine these factors over the life of the case as the case changes in order to see
if the rulings should change. He explained that this is what federal courts are
already having people do even though the federal judges are just getting started
with the new rules and have made very few decisions.
Judge Kantor explained that federal judges now have a 14‐page document called
Guidelines and Practices for Implementing the 2015 Discovery Rules to Achieve
Proportionality. He stated that this document contains detailed comments that the
Council will essentially be buying into if it accepts these changes to Rule 36. He
expressed concern that, unless the Council explicitly rejects that document in the
legislative history, that this is what will be expected from Oregon judges as well.
He stated that the Duke Conference will be reviewing these guidelines in 2018 and
having a new conference, and wondered whether it would be wise for Oregon to
make such a change now before the federal judges even figure out if their rule
changes are working.
Mr. Bundy pointed out that one version of the proposed amendment uses the
word “shall” and another uses the word “may.” He stated that he understands the
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problem with the use of the word “shall,” but wondered whether it is a problem to
say that the amendment offers criteria that the judge “may” consider. Judge
Kantor explained that “may” will introduce the subject and give it more credence.
He stated that lawyers and judges who have not spent any time thinking about the
issue of proportionality in the past will now think that they can achieve a better
result if they go down that road. He noted that, currently, it is usually obvious to
the judge from the nature of the case whether he or she needs to consider
something like proportionality. With any of the published amendments, the
proportionality issue will be raised in more and more motions simply by virtue of
being included in the rule. Mr. Bundy observed that lawyers have been arguing
proportionality anyway, such as in a case where an attorney is representing a large
institutional client and opposing counsel is requesting an e‐mail from eight years
ago that might exist, but the search for it would be very expensive. He explained
that sometimes these arguments are won and sometimes they are lost.
Judge Kantor asked whether judges are refusing to consider the concept of
proportionality. Mr. Keating replied that some judges absolutely are. He stated
that he had filed a motion for a protective order with detailed proof of the
oppressive nature of request, detailed proof and affidavits regarding the tens of
thousands of documents that had already been produced, and information that
the expense of completing the search of 10,000 employee e‐mails would run from
$3.1 to $7 million, in addition to the time and cost of reviewing each document to
see if it was responsive and whether it contained privileged information. He stated
that no opposition was made by the other side, no request was made to depose
the people who made the representations as to this burden or cost, and that the
only argument consisted of “I don't want the janitor's e‐mail.” Mr. Keating
recounted that the response from the court was “the motion to compel is
granted,” with no discussion or explanation. Judge Kantor asked how Mr. Keating
knew that the judge did not consider proportionality. Mr. Keating stated that one
of the hints was the comment by the trial judge during oral argument that,
“defendants always say that but then they find the document,” which indicates an
implicit bias about defendants and their attorneys.
Mr. Keating explained that he became interested in amending ORCP 36 when Mr.
Crowley talked about the struggles that the State of Oregon’s Department of
Justice was having with ESI issues, as well as concerns about what guides the
review on mandamus on such cases. He noted that Judge Kantor asked whether
lawyers on the Council have heard any complaints about this problem, and
elaborated that he has certainly heard complaints from the clients. He stated that
the ESI problem is disruptive to the operations of the responding party and that
the cost is burdensome. He explained that, at the beginning of his career, the
term “fishing expedition” was derogatory and the practice was inappropriate, but
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that he now hears arguments that fishing expeditions are a right because nobody
knows what a party might be hiding somewhere.
Judge Bailey stated that, among Washington County judges, there is a difference
of opinion as to whether a judge can consider proportionality or not. He observed
that, if Judge Kantor is stating that all judges understand that they can consider
proportionality, is it not a good thing to make sure all judges know that they can
consider proportionality so that all judges are doing the same thing across the
state. Judge Kantor asked whether that same analysis would then apply to every
other rule, such as Rule 21. He suggested that it is more of an education issue.
Judge Bailey observed that Judge Kantor was sidestepping the question. Judge
Kantor replied that he believes that there will be more negatives than positives if
this amendment is promulgated, more and more judges doing that kind of analysis
in cases where it is not necessary. Judge Bailey noted that, under Judge Kantor’s
analysis, judges already can be asked to do that analysis in any type of case. Judge
Kantor replied that it does not currently happen that often. Judge Bailey countered
that this is because attorneys are claiming that judges are not allowed to do it.
Judge Kantor stated that he believes that it would be good to educate judges on
how to apply the burden analysis better, but that he does not believe that a rule
change is needed to do that.
Judge Gerking asked Mr. Keating how he would have argued the case he posed as
an example differently if there was a proportionality rule. Mr. Keating explained
that he would have just referred to the proportionality rule, since the court did not
address it at all. Judge Gerking observed that it appeared that the court did not
address anything or explain the ruling at all. Mr. Keating agreed that this was a
correct assessment of the situation. Mr. Brian asked Mr. Keating whether he
would have gotten any relief under any of the proposals except for the one where
consideration of the enumerated factors is mandatory. Mr. Keating wondered
why, if he would not get any relief from the change and if the courts are
considering proportionality anyway, the entire OTLA board and many OTLA
members would write letters stating that the change would totally disrupt the
organization of our trials. He stated that he is a proponent of the version of the
amendment that uses the word "shall," because it would have been nice if the
judge in his case had been required to articulate the proportionality and undue
burden arguments and his case would have been much more reviewable. He noted
that, during discussion of the potential amendment of Rule 36, the judges on the
Council have articulated a concern that there are not any guidelines and that
judicial consistency is not guaranteed. He explained that this was never really an
issue before the development of ESI that is incredibly burdensome. He explained
that ESI has changed the groundwork for trials and opined that any one of the
published amendments would improve the situation. He stated that articulating
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guidelines is good. He agreed with Judge Kantor that it will not be an issue in small,
non‐complex cases but, in complex cases, there needs to be judicial management
of discovery. Mr. Keating pointed out that the published amendment to Rule 43,
which is not being opposed, says any party can request a meeting to go through
ESI, and that this amendment will help the situation a great deal but, if there is
nothing to guide the court, it requires an incredible amount of work and effort to
identify the places ESI might be, to determine the cost, etc.
Judge Gerking asked whether it would make a material difference to eliminate the
word “proportionality” from the rule–he wondered if the word itself is necessary.
Mr. Keating stated that it seemed like a good idea during the development of the
amendments. He suggested that it might be helpful for Mr. Crowley to articulate
how this has manifested itself in court actions. Ms. Clarke noted that she had been
on the other side of discovery issues with Mr. Keating where she had been denied
discovery, even in circumstances where she had agreed to pay for it. She
suggested that Mr. Keating had a loss that he has taken personally and feels is
unjust. She stated that she is afraid that, if one of these amendments is enacted,
Mr. Keating’s problem will actually happen more frequently to the requesting
party. Ms. Clarke pointed out that a “fishing expedition” has been recognized by
the Oregon Supreme Court as a valid basis for discovery in Pacific Northwest Bell
Telephone Co. v. Century Home Components, Inc. [267 Or 46, 514 P2d 874 (1973)].
“Pretrial discovery is a valid procedural tool; however, it is a ‘fishing
expedition’ in the sense that the searcher does not know what is
available for ‘catching.’ For this reason, the searcher wants to use as
large a net as possible.”
Ms. Clarke also referred to Parrott v. Carr Chevrolet [156 Or App 257, 965 P2d 440
(1998)], a case with a value of approximately $8,000 where, had she been limited
by the amount in controversy, she would have never found the basis for the
punitive damages that were ultimately awarded. Ms. Clarke explained that the
buzzword “proportionality” is also a concern because of what has happened and
what may happen in federal court.
Kelly Andersen, a plaintiffs’ attorney from Medford, spoke next. He explained that
he does not believe that a change to Rule 36 regarding proportionality is
necessary. He noted that he handles personal injury cases on a contingency basis
and that there is no benefit to him in over‐discovering a case greater than the
value of the case. He opined that the proposed amendments are a solution looking
for a problem, or like force‐medicating 100 patients because one is sick. He agreed
that there may be some aberrations one way or the other but, in the main, the
economics of practice takes care of the problem because, on the plaintiff’s side,
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there is no motive to over‐discover a case greater than its expected value.
Mr. Bachofner stated that he has mixed feelings. He stated that anyone who thinks
that proportionality is not considered right now may be naive. He stated that he
defends personal injury cases and that he often hears statements such as, “come
on, you’re just on a fishing expedition,” from the plaintiffs’ side. He stated that he
hears proportionality in terms of the “same body part” rule and that some on the
other side are very vigorous that the discovery of medical records is limited to the
same body part when it is reasonably calculated that a broader search will turn up
records referencing that body part, even though it would have been excluded by
the provider. At the same time, he stated that he recognizes that, in cases when
defending a corporation, there is a huge expense to consider. Mr. Bachofner
stated that he leans toward the version that uses “may” rather than “shall.”
Mr. Crowley observed that it is very obvious that these published amendments
have struck a nerve. He noted that the Council must recognize that, no matter
what decision is made today, the issue will not be going away. He stated that it is
very clear that the practice of law has changed because of ESI: what lawyers have
to do to prepare not just complex cases, but all kinds of cases, has changed and
lawyers have had to change completely how they manage their practices. He
explained that paralegals have totally different jobs now, becoming IT experts;
that the manner by which information is collected is completely different; that
paper files are rare because everything is electronic; and that many cases have to
be managed by outside vendors because the quantity of information is so large
that it cannot be maintained on attorneys’ servers. He stated that, during the
complicated process of determining what is being asked for, some plaintiffs’
attorneys will not engage with him in agreeing to search terms.
Mr. Crowley stated that he likes the amendment of Rule 43 that includes an early
case conferral process, but noted that conferral is not always successful and part
of the problem is that there are different expectations about what is required and
what the burdens are. He stated that the concept of proportionality would be
useful in this process and that it is something that needs to be discussed whether
these amendments are promulgated or not. He observed that the Council is a good
body for dealing with this kind of issue, with its deliberative process of trying to
craft a rule that works for everyone. Mr. Crowley pointed out that the Council has
made a lot of progress in this respect but, obviously, there is a large group of the
plaintiffs’ bar that does not like this idea. He suggested that perhaps some
attorneys do not understand what the other side has to go through and how much
it costs. Mr. Crowley stated that the Council heard from Judge Kantor about how
cases are tried in Oregon, but he observed that it is a disincentive to get cases to
go to trial because it is so expensive. He noted that the State of Oregon tries a lot
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more civil cases than many in the private sector, but it is a cost burden on the
State and ESI is a tool that the plaintiffs' bar can use to try to drive up settlement
value.
Ms. Payne agreed with Judge Kantor that the Council is a balanced body. She
noted that there was no consensus on these published amendments, even coming
out of the committee, where there is usually agreement on what amendment to
publish. She observed that this change has been contentious from the beginning.
She stated that the Council did agree that the amendments should be published
for public comment, and she noted that she was surprised that she has not heard
from the defense bar that there is a huge problem that needs to be fixed. Ms.
Payne stated that, for something that has been so contentious from the beginning,
coming from a body that is supposed to be well‐balanced, and coming from a
committee that did not agree, the Council really needs to think about passing such
a rule.
Prof. Peterson observed that he feels Mr. Keating’s pain in regard to the case he
related. Prof. Peterson reiterated that, as Judge Bailey pointed out, there is an
argument being made by some in Washington County that judges cannot consider
proportionality. Prof. Peterson noted that the Council often declines to make rule
changes because the problem is a lawyer education issue, so perhaps this is a
judge education issue that can be addressed at an upcoming judicial conference.
He observed that promulgating the apparently non‐controversial published
amendment to Rule 43 will be a huge improvement in Oregon practice and will
help defendants figure out what discovery plaintiffs will be asking for early on so
that they can actually work things out like search terms and metadata.
Judge Roberts pointed out that the third published amendment does not mention
the amount in controversy and uses the word "may.” She observed that even this
version has been attacked and that the gist of argument seems to be that: 1)
judges already have that power; and 2) plaintiffs do not want this widely known.
She stated that this response seems troublesome to her. Judge Roberts stated that
her practice was more on the plaintiffs’ side than on the defense side, then she did
more business litigation on both sides, and that she has been on the bench for 10
years handling discovery motions and other motions, and that she has a perhaps
old‐fashioned attachment to a civil method of determining disputes based on what
the law provides. She stated that what she has seen in civil litigation is a
movement against actually resolving things at trial but, rather, a war of attrition in
which one side is faced with such expense and burdens that a trial is impossible
and a case gets settled regardless of principles of law because one side or the
other folds. She stated that she does not believe that this serves the interests of
justice.
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Judge Roberts observed that one of the large expenses of litigation has become
discovery and that this expense has grown exponentially with the innovations of
electronic data and ESI. She stated that the Council has been very clear in its
discussions that what is under consideration is not the federal rule and has made it
clear in Council comments and legislative history that we do not intend to be
tracking federal opinions or the course of the implementation of the federal rule
or the federal guidelines. She noted that Oregon is not star struck by federal
authority and stated that the Council has tried to make it clear in every possible
way that its rule change would be something different from adoption of the
federal rule. She pointed out that the change would articulate matters that trial
courts may look at so that there is some degree of uniformity in understanding
that trial courts can look at these things. Judge Roberts observed that, if we all
agree that trial courts can look at these things, the only issue is that whether we
should keep that fact a secret among just a few trial judges or whether we should
make it uniformly known. She stated that she supports the amendment that
simply states that the court “may” consider factors and does not mention the
amount in controversy. She observed that this version simply emphasizes that
courts do have the power to consider these elements in determining undue
hardship. She does not want to use Oregon rules to obscure the powers that trial
courts have.
Judge Gerking questioned whether Judge Roberts would support taking out the
word “proportionality.” Judge Roberts stated that she does not think the word
“proportionality” is a magic word but she would be fine with removing it. Mr. Brian
stated that, at this late date, it is unlikely that such a change could be made. Prof.
Peterson stated that this is not completely clear. He noted that the Council is
expected to take comments into consideration, but that changing the direction of
a rule completely would be inappropriate. He stated that the statute (ORS 1.735)
requires that, if the Council makes a change to a published rule, it has no effect
unless, within 60 days, the Council publishes that change to the bench and the bar.
He noted that the Council does that in every case. He stated that the question is
how comfortable the Council would be in saying that removing the word
“proportionality” would result in basically the same rule that was put out for
public comment but with just a change to fix a raw edge in it.
Judge Bailey stated that he completely agrees with Judge Roberts that the version
with “may” is appropriate because he has concerns about the word “shall” and the
amount in controversy. He stated that he is not sure that taking the word
“proportionality” out makes any difference. He observed that, if the Council does
nothing, there may be really smart plaintiffs’ attorneys who will use the fact that
the Council looked at this rule, thought about it, and rejected any amendment, to
claim that proportionality cannot be considered, even though judges already have
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the power to consider proportionality under the current rule. Judge Bailey
emphasized that, if the Council takes no action to change the rule, it needs to be
made crystal clear that part of the reason the Council chose not to make an
amendment is that judges can consider proportionality under the current rule.
Mr. Bundy noted that he had heard a lot of great arguments from the plaintiffs’
bar. He observed that the defense bar is not as organized as the plaintiffs’ bar and
that this may be why members of the defense bar did not send comments to the
Council. Mr. Bachofner noted that the Oregon Association of Defense Counsel
does not take a position on the potential amendment. Mr. Bundy stated that OTLA
is very well organized and very interested in this issue for obvious reasons. He
stated that some of the better arguments he has heard are that sometimes a party
does not know the relevance of discovery until the party sees it, and often what
seems to be important at the beginning of a case is not as important later.
However, he struggled with the fact that there are judges who would disagree that
they can consider these arguments now. He shared Judge Bailey’s concern that, if
the Council does not take any action, it may be seen as a rejection of the concept
of proportionality. Mr. Bundy stated that he fails to see a problem with saying
these are things a judge may consider. He stated that what lawyers and judges are
left with in Rule 36 is this vague undue burden concept with no guidance and, in
fact, there is some argument that the parties and the court should not consider
proportionality.
Mr. Bundy explained that he completely understands the issue that some Council
members and others in the bar have with the word “shall” but that he does not
understand the issue with the word “may”; if everyone agrees that a judge may do
this anyway, he fails to see the problem. Mr. Bundy stated that he did not agree
with the argument that judges would be burdened with more motion practice
because, when he has a discovery issue with those concerns, he simply raises
them. He opined that the plaintiffs’ bar will not want to spend an inordinate
amount of time on a discovery issue that does not go anywhere either. He noted
that there are certainly lawyers on both sides of the fence who will abuse rules,
but he sees the benefit of an amendment rather than a risk; he can address each
proportionality factor with an argument, the other side responds, and the judge
decides.
Ms. Payne stated that she would like to make clear on the record that the
Council’s position from the beginning has not been that the rule incorporates
every suggested factor here but, rather, that judges can consider any of these
enumerated factors in addition to other factors. She expressed concern that, by
elevating the enumerated factors over other factors, it somehow makes them
more important. She stated that it has always been an concern to the plaintiffs’
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bar that the amendment incorporates some factors over other factors, because
just saying undue burden allows any party to argue any factors that would
constitute an undue burden.
Judge Bachart explained that, to a judge in a small jurisdiction like herself who has
a criminal law background but who presides over civil litigation, the “may” and
enumerated factors provide a guidepost for judges. She stated that she does not
view it as burdensome on her docket to settle discovery disputes. She has never
had a problem docketing them and has educated herself and lawyers on them. She
pointed out that there is a huge disparity in litigants and lawyers and that she has
heard the arguments from judges that, because it is not identified in the rule, they
cannot consider it. She explained that the “may” version provides some structure
to the findings and that, for a lot of judges who do not have exclusively civil
dockets, this is helpful. She agreed with Judge Roberts that the goal is not to
obscure in the rules a discretion that judges already have. She disagreed that all
judges consider these issues already and stated that the amendment would
provide clarity to judges who are struggling to get it right and to be fair to both
sides.
Mr. Snelling stated that he was on the committee that discussed eDiscovery
matters. He does mostly small to medium‐sized cases, but it seems like every
defendant request for discovery wants all of a plaintiff’s medical records from
birth, every Facebook post, and every single e‐mail ever sent. He stated that this
change might benefit him in some way, but that he has concerns about making
such a change. He stated that rules should be simple and nimble, and we already
have a rule that protects parties from undue burden. He stated that he primarily
practices in Douglas and Coos counties; that he knows the judges there; and, the
few times that he has had discovery disputes, the judges already considered these
factors. He was concerned that adding the additional language is redundant and
overly complicates the rules, and stated that there is no need to make changes to
the rules without a solid reason to do it.
Mr. Eiva explained that, when the federal rules advisory committee first created
broad discovery in the 1940s, it was promoting the value of transparency. He
argued that transparency makes for a better society and expressed concern that
the published amendments do not balance transparency but, rather, suggest that
the listed factors are more important than transparency. Mr. Eiva pointed out that
the federal rules advisory committee is not a balanced body and is appointed by
the chief justice of the U.S. Supreme Court, a position that, for the last 50 years or
so, has been held by a judge who favors conservative policies. He opined that the
concept of proportionality was added to the federal rule to counter the rules of
transparency in our society and to limit discovery. Mr. Eiva suggested that, at this
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point in our society, creating less transparency for larger institutions is the wrong
solution. He noted that technologies are continually being developed that make it
easier to search electronic records, and that the wealthiest corporations are in the
best position to create and make a market for these technologies that can access
records in a prompt and inexpensive way.
Mr. Eiva observed that the Council does not create rules for lawyers and judges; it
creates them for the people of Oregon, and he wondered whether the people of
Oregon would want the Council to adopt such a conservative policy. Mr. Eiva
stated that perhaps the Council is not charged to consider transparency, but that
perhaps it should. He stated that transparency is a critical check in our society and
civil litigation helps make that so; for example, large institutions may rethink what
they are doing if they may run into litigation where they have to produce their
records. He expressed concern that more and more motions to limit transparency
will be filed by large institutions and stated that this accessibility to underlying
facts should not go away, particularly because the existing rule does not value
transparency or state that the court should be considering it in its determination
as to whether or not to order that the discovery be provided. With regard to Mr.
Keating’s discussed case, Mr. Eiva suggested that the Council take a step back
before adopting the position that there was an out‐of‐control judge. He noted that
the judge is not here to explain why he or she denied the motion, and suggested
that perhaps the judge simply did not believe the affiant due to indicators that
suggested untruthfulness, which is a determination that the judge has authority to
make.
With regard to Mr. Crowley’s experience, Mr. Eiva asked for clarification as to
whether Mr. Crowley was speaking on behalf of Oregon’s Attorney General Ellen
Rosenblum (AG). He stated that an OTLA member had reached out to the AG
about this issue and that the AG had stated that she has no position on the
proportionality issue. Mr. Crowley clarified that he was speaking on behalf of
himself and the work he does as the attorney in charge of the civil litigation
section of the trial division of the Department of Justice. He noted that this is the
largest section in the trial division and that it is responsible for handling the
majority of the civil litigation for the State of Oregon in all state and federal courts.
He stated that he was not speaking on behalf of the AG, although she knows that
he serves on the Council and knows that this is an important issue for his division.
Mr. Eiva noted that the state has to respond to public information requests and
suggested that the state will have to adopt technology to address this issue rather
than trading it for rules restricting transparency. He concluded that the proposed
amendments do not honor the importance of transparency and that they invite a
perspective that one can prevent discovery because of the listed factors, and he
stated that he does not believe that any one of these factors should trump the rule
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of transparency that was originally inserted into these rules to promote fair
resolutions of cases.
Mr. Bachofner stated that he failed to see where the published amendments
benefit a larger institution. In terms of a corporation’s resources, the greater the
resources, the greater the likelihood that the corporation could bear the cost of
production. Mr. Eiva explained that an individual litigant is not going to have the
complaints that a larger institution will have about accessing information he or she
may possess. He opined that the language is not neutral, even though it is trying to
be. He suggested that the people who are going to use this rule are the people
who are promoting it and who will benefit from it–large institutions.
Judge Leith observed that, in his view, the published amendment that includes the
word “may” and the amount in controversy is a fair extrapolation of existing law.
He stated that courts generally do recognize their ability to do this kind of analysis,
to the extent that a particular judge may say he or she is not going to consider a
particular factor, that reflects more on how that judge weighs the factor than what
the judge believes his or her authority to be. He stated that this amendment
accurately reflects what the state of the law is under the existing ORCP 36,
including the amount in controversy. Judge Leith stated that he would be surprised
if a court would not properly consider the amount in controversy as related to the
proportionality of discovery in a case with two corporations as parties where there
is, for example, $27 million on the line and a party requests $250,000 in discovery.
He stated that he is troubled by the version that uses the word “may” and does
not include the amount in controversy because it implies that a judge cannot
consider the amount in controversy.
Judge Leith stated that Judge Richard Barron made interesting points in his letter
(Appendix H‐80) questioning why the Council does not extrapolate what the other
factors are if it chooses to extrapolate what an undue burden is. He stated that he
does not think that the court needs assistance on this particular issue as opposed
to any other issue. He pointed out that, in general, it would not hurt to specify
some relevant considerations so that everyone knows what is on the table but, in
this case, he cannot be sure that there is not potential harm in laying it out that
way. He questioned the extent to which the Council should throw a tempest in a
teapot into the Legislature's lap. He pointed out that, if the Council promulgates
any one of these versions, there will be a fight in the Legislature, and wondered
whether the Council should spend its credibility in this way. He noted that this
weighs somewhat in his mind against laying out the standards and makes him
prefer no action.
Ms. Gates stated that she does not necessarily object to adding language to Rule
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36, but is concerned that the Council is moving too quickly and being reactive to
the change in the federal rules. She wondered why the Council could not wait to
see what happens and what scholarship and decisions come out of the federal
rule, especially considering that many people had commented that adding
proportionality to the rule is not a big change since judges may already consider it.
Her preference is to wait a while and think about the big picture.
Judge Armstrong suggested that, with regard to the concern about how this
change is connected to the federal initiative and how Oregon can separate itself
from the federal rules, the word “proportionality” could be replaced with
"relationship" to help decouple Oregon’s rule from the federal language. He
agreed that part of the tension about the draft amendment is the concept of
transparency, and observed that the Council is trying to make transparent what
courts should be doing operationally. He observed that, by articulating how the
court’s thought process might be guided, the Council is ironically promoting
transparency by ensuring that judges do not make decisions without explanation.
He noted that, perhaps, the very idea of transparency in the system itself could be
linked to the phrase “the importance of the issues at stake in the action” and that
Mr. Eiva’s idea of the goal being to disclose and address conduct through litigation
may be established by this very criterion that is already identified in the rule. He
stated that he appreciates the concern about the potential legislative struggle and
the thought that the change could be said to be premature but, to the extent that
the Council can create a greater separation between the original way the
amendment came up and, nonetheless, achieve something that reflects a greater
understanding on the part of the judicial system on how it is supposed to consider
these criteria, the amendment might be helpful. He noted that he appreciates the
dynamic of the plaintiffs’ bar and defense bar and how the Council needs to avoid
getting centered on one side of a debate, as well as the desire to maintain the
independence and distinctive nature of the work we do in this state. He observed
that this potential amendment presents an interesting conundrum.
Judge Zennaché stated that he was surprised and taken aback by the level of
feedback on this issue. He agreed with his judicial colleagues that the amendment
is a restatement of what current law allows judges to do. He also shared Judge
Leith’s concern about what might happen in the Legislature if the Council
promulgates one of these amendments. He stated that the Council may want to
reconsider this amendment during the next biennium. He stated that, to him, the
articulated concern that this is somehow an adoption of the federal rule is
incorrect because the federal rule modified the scope of discovery and the Council
specifically did not do that by placing the added language in section C, not section
B, to help define what constitutes an undue burden. He stated that the moving
party has the burden of proving that they are entitled to a protective order and
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that this is case law and rule driven, not an adoption of the federal rule. He agreed
with Judge Armstrong’s thoughts regarding transparency, but observed that one of
the listed factors is the importance of the issues at stake in the action, so if
transparency in government agencies or big entities is important, that is where
that would come in because the rule articulates transparency itself as one of the
factors.
Judge Zennaché explained that his overall concerns are: 1) the political impact on
the Legislature; and 2) the fact that the phrase “proportionality of the request for
production to the needs of the case,” which unfortunately mirrors the language in
the federal rule, which caused understandable concern to the plaintiffs’ bar that
some would look to the federal standard, although that was not the Council’s
intent. He reiterated that it has never been the intent of the Council to adopt the
federal standard but, rather, to articulate what constitutes an undue burden. He
pointed out that none of the listed factors is new and that they are all supported
by case law. Judge Zennaché echoed Judge Bailey's concern that, if the Council
chooses not to promulgate any of the published amendments, it may be seen as
an argument that a court cannot weigh these factors. He stated that undue burden
necessarily means that a judge has to weigh these factors in his or her decision. He
wanted to make it clear that, whatever the Council’s decision, it is not eliminating
the power of the court to consider any of these factors in deciding what decides an
undue burden.
Prof. Peterson asked what credence Judge Armstrong, as an appellate judge, gives
to a proposed statute that was not enacted or to a published rule amendment that
was not promulgated. Judge Armstrong replied that he would give low credence to
that argument and that most of his colleagues would not go that far either. Judge
Leith noted that, in this case, the Council’s legislative history should amply show
that, if no action is taken, it is not because the Council was withholding this
authority from the courts but, rather, that the Council believes that the court
already has this authority. Judge Armstrong suggested that the education group at
the Judicial Department could e‐mail the minutes from this meeting to all the
judges for their information.
Judge Bailey wondered whether the Council can disseminate something that
makes it crystal clear that, just because the Council said no to a change, it does not
mean the court does not have the authority to what it already has the authority to
do under the current rule. Ms. Nilsson stated that it will appear in the minutes.
Judge Bailey pointed out that not everyone reads minutes and that this is clearly
an issue about which a lot of people had strong feelings. Prof. Peterson stated that
he could circulate something if he gets some direction from the Council, but that
he is not certain that the meaning of any Council inaction on Rule 36 is appropriate
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to include in a staff comment since it concerns something that the Council did
not do. He agreed that the minutes will be abundantly clear about the Council’s
intentions. Mr. Brian stated that he does not believe anything more than the
contents of the minutes is necessary. Mr. Bundy asked that any Council member
who thinks that judges do not currently have the power to consider the factors
listed in the proposed amendments speak now. No Council member responded.
Judge Leith suggested that someone make a motion asking whether the Council is
in favor of amending Rule 36 by adding language at the end of subsection C(1) that
would correspond with any of the three published amendments of the rule. He
stated that this would help determine whether there is support to amend the rule
in a meaningful way and, if this vote were affirmative, the Council could proceed
to vote on which amendment to adopt. Judge Wolf instead suggested first voting
on whether to accept the grammatical, punctuation, and other “housekeeping”
changes that were included in all three versions of the published amendment,
including the addition of lead lines, substitutions for the words “upon,” and
“such,” a change of the spelling of the word “insure” to “ensure” in paragraph
B(2)(b), and correctly numbering subsections B(3)(a) and B(3)(b). Judge Leith
agreed and stated that the Council could then consider a motion on whether to
amend subsection C(1) by adding language at the end of that subsection in any
form.
a.

ACTION ITEM: Vote on Whether to Promulgate Any of the Published
Amendments to ORCP 36
Judge Leith made a motion to adopt all of the “housekeeping”
amendments that are included in all three published versions of
ORCP 36. Mr. Bachofner seconded the motion, which passed
unanimously by roll call vote with no abstentions.
Judge Leith then made a motion asking whether the Council was in
favor of making any changes that add language to the end of
subsection C(1). Judge Wolf seconded the motion, which failed by
roll call vote with no abstentions. The nay votes were as follows:
Ms. Bird
Mr. Brian
Judge Conover

Mr. Eiva
Ms. Gates
Judge Leith

Ms. Leonard
Ms. Payne
Mr. Snelling

Judge Wolf
Ms. Wray
Judge Zennaché
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5.

ORCP 43

Judge Zennaché stated that there are a number of housekeeping changes
proposed by Council staff, but that the only change to ORCP 43 that the committee
proposed was adding subsection E(2) that requires the parties to meet if any party,
or the court, asks for a meeting relating to electronically stored information (ESI).
He stated that the amendment (Appendix I) lays out a non‐exclusive list of issues
to discuss and that it does not seem particularly controversial. He pointed out that
this change is consistent with the Council's approach to e‐discovery–taking small
steps along the way, based on how the technology develops.
Judge Gerking stated that it appears that the amendment requires the parties to
confer about all of the listed issues. He proposed changing the language so that it
is clear that not all issues are required to be discussed. Mr. Bachofner pointed out
that a party would merely have to say, "that issue is not relevant in this case" and
that would be the extent of the discussion. Ms. Payne stated that the last
sentence addresses the concern in that, if a listed issue is not relevant, the parties
do not necessarily have to discuss it, and the parties may possibly discuss other
issues that are not listed. Mr. Bachofner stated that the list can be used as a
checklist to determine whether any of the listed issues needs to be talked about.
Prof. Peterson stated that one of the public comments regarding Rule 43 had
suggested that, in the fourth sentence of subsection E(2), the words “or order”
could be added after the words “Within 21 days of the request for a meeting.” He
asked whether it is implied that the order would specify a date by which the
meeting should be held. Council members agreed that it is implied. Mr. Bachofner
observed that the judge’s decision trumps.
Judge Conover stated that he and some other colleagues were concerned about
the Council promulgating rules that state what judges shall or shall not do. Judge
Zennaché objected to that characterization. Judge Conover stated that, for the
limited number of cases involving ESI, the rule already allows parties to go to the
court and ask for help in resolving these issues. He stated that he believes the goal
can be accomplished between the court and the attorneys within the existing rule.
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a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 43

Judge Zennaché made a motion to promulgate the amendment to ORCP 43
as published. Mr. Bachofner seconded the motion, which passed by roll call
vote with one dissenting vote (Judge Conover).
6.

ORCP 45

Prof. Peterson reiterated that the published version of Rule 45 used an incorrect
base text of the existing rule. He stated that the version currently before the
Council (Appendix J) reflects the correct base text of the of existing rule. Mr.
Bachofner reminded the Council that the amendment of section F exempts from
the limited number of requests for admissions allowed [30] those requests that
relate to establishing the admissibility and authenticity of documents. Prof.
Peterson related that Legislative Counsel had suggested replacing the citation to
the Oregon Evidence Code (OEC) in subsection F(2) with a reference to the Oregon
Revised Statutes (ORS). He explained that a citation to the ORS may make it easier
for self‐represented litigants to find the exception referred to, and observed that
such a change is consistent with the rest of the rules. Mr. Bachofner stated that he
would prefer to keep the OEC citation, as this is the term with which most lawyers
are familiar. Judge Zennaché suggested adding the ORS citation with a
parenthetical that includes the OEC citation.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 45

Mr. Bachofner made a motion to promulgate the amendment to ORCP 45
with the change suggested by Judge Zennaché. Judge Wolf seconded the
motion, which passed by roll call vote with one dissenting vote (Judge
Conover).
7.

ORCP 47

Ms. Gates explained that the only non‐housekeeping changes to ORCP 47
(Appendix K) are located in section A and section B and are meant to address
concerns that the courts may not be allowing parties to move for summary
judgment against affirmative defenses. Judge Leith noted that the first lines of
section A and section B use the language “any type of claim,” while the last lines
use the language “any claim.” He wondered if the language in those two places
should be consistent. Judge Armstrong remarked that, in regard to the first
sentence, committee members were concerned that some kind of claim might be
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left out. Judge Bailey stated that he reads the first part as: if you are the party
seeking recovery, these are the things you have to do, and the last part states that
you can also get summary judgment on any of the defenses as well. Ms. Gates
agreed and added that, if you are not the party seeking to recover on a claim but,
rather, you are defending it, then you go to section B. Judge Armstrong stated that
he did not believe that the difference in language would cause any mischief.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 47
Ms. Gates made a motion to promulgate the published amendment
to ORCP 47. Mr. Bachofner seconded the motion, which passed
unanimously by roll call vote with no abstentions.

8.

ORCP 57

Prof. Peterson reminded the Council that the only change to ORCP 57 (Appendix L)
was to remove internal lettered headings in subsection F(3) that were inconsistent
with the Council’s preferred format.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 57

Judge Wolf made a motion to promulgate the published amendment to
ORCP 57. Ms. Gates seconded the motion, which passed unanimously by
voice vote with no abstentions.
B.

Election of Officers

Mr. Brian explained that, historically, the plaintiffs’ bar and defense bar alternates the
chair position every biennium, with someone from the opposing bar serving as vice‐chair.
Elections are held annually, but the chair generally is re‐elected during the second year of
the biennium. He noted that both his and vice‐chair Mr. Bachofner’s terms on the Council
will be expiring in August of 2017. Mr. Brian stated that he had advised Mr. Bachofner
that he is more than willing to not be the chair for 2017, if Mr. Bachofner is willing to
serve; however, if tradition holds, the consequence would be three years in a row of
defense lawyer chairs. Mr. Bachofner explained that there will not be a lot of substantive
work between now and September of 2017, but that the chair has the potential of
appearing before the Legislature in the event that the Legislature has questions. He noted
that, in most Oregon State Bar committees and sections, time on the leadership track is
not counted in a member’s term limit but that, since the Council’s terms are statutorily
created, we cannot change this. Mr. Bachofner stated that after his term expires, and
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since he is a member of the Oregon State Bar’s Board of Governors (BOG), he would also
be willing to appear at Council meetings in the role of BOG liaison if the Bar is willing to
appoint such a liaison.
Judge Zennaché asked for clarification about who would serve as vice chair through
August of 2017 if Mr. Bachofner is elected as chair. Mr. Brian stated that he would be
willing to serve in the role of vice chair. Judge Gerking observed that it might be better to
elect a vice chair now who would be ready to serve in the capacity of chair in September
of 2017. Mr. Bachofner asked whether the Council’s authorizing statutes are clear as to
whether the Council terms end in September or at the end of the calendar year. Prof.
Peterson stated that the statue specifies 4 years, not 48 months, so it is not clear, but he
pointed out that the Bar’s appointments are effective through August 31. Judge Zennaché
stated that he does not like the idea of changing the Bar’s process for appointing
replacements for the Council. Mr. Bachofner asked whether there is anyone representing
the plaintiffs’ bar who had concerns that a member of the defense bar could be elected as
both chair and vice‐chair and serve in those roles until September of 2017. No Council
member representing the plaintiffs’ bar expressed any concerns. Mr. Bachofner suggested
that Mr. Keating would make a fine vice chair. Mr. Keating indicated that he would be
willing to serve if elected.
1.

ACTION ITEM: Nominate and Elect Chair, Vice‐Chair, and Treasurer

Judge Bailey made a motion to nominate Mr. Bachofner to serve as chair, Mr.
Keating to serve as vice‐chair, and Ms. Bird to serve as treasurer. Judge Leith
seconded the motion, which passed unanimously by voice vote.
C.

Election of Legislative Advisory Committee (LAC)
1.

ACTION ITEM: Nominate and Elect LAC

Prof. Peterson explained that the Legislative Advisory Committee is required by
the Council’s authorizing statutes and is composed of two lawyer members, two
judge members, and the public member. Judge Gerking, Judge Leith, Mr. Eiva, and
Mr. Bundy volunteered to serve on the committee. Judge Wolf made a motion
nominating Judge Gerking, Judge Leith, Mr. Eiva, Mr. Bundy, and Ms. Bird as the
2017 Legislative Advisory Committee. Mr. Bachofner seconded the motion, which
was approved unanimously by voice vote.
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VI.

New Business
A.

Parties Filing Lawsuits Under Fictitious Names

Prof. Peterson explained that Senior Judge James R. Hargreaves had contacted both the
Chief Justice of the Oregon Supreme Court and the Council regarding his concern about
people filing lawsuits under fictitious names and that Multnomah and Clackamas counties’
supplemental local rules (SLR) supported this practice (Appendix M). He explained that
the judge was concerned that this is a violation of Rule 16 A, Rule 20 H, and Rule 26 A.
Ms. Payne was uncertain whether any of the ORCP could be changed to address this issue.
Judge Wolf suggested that a change to the SLR might be appropriate. Prof. Peterson
observed that the SLR cannot be inconsistent with the ORCP. The Council agreed to put
this item on the agenda for the 2017‐2019 biennium.
B.

Court Failing to Record Proceedings

Prof. Peterson stated that an attorney from Redmond, Lisa Klemp, also had contacted
Council staff with a concern that the Deschutes County Circuit Court is not recording a
number of cases, even though it is a court of record, and that this practice had prejudiced
her in a motion for a new trial (Appendix N). Prof. Peterson stated that he had explained
to her that UTCR 5.050 requires a party to state in a motion whether they would like the
proceedings recorded, and that he does not know whether she had done that or not. He
noted that there is also a statute [ORS 8.340] that states that a judge has discretion to
have any proceeding recorded and, if any party requests that a proceeding be recorded, it
shall be recorded. Prof. Peterson expressed doubt about whether the Council could effect
any change with an amendment to the ORCP. Mr. Eiva stated that this seems like a UTCR
issue. The Council suggested referring Ms. Klemp to the UTCR Committee.
C.

Thanks to Departing Council Members

Judge Zennaché expressed his thanks to Mr. Brian for serving the Council so ably as chair
this past year. The Council recognized and thanked all Council members whose terms
expire in August of 2017: Judge Armstrong, Mr. Bachofner, Ms. Bird, Mr. Brian, Ms.
Leonard, and Judge Zennaché.
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VII.

Adjournment

Mr. Brian adjourned the meeting at 12:49 p.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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I.

Call to Order

Mr. Brian called the meeting to order at 9:35 a.m.
II.

Approval of June 4, 2016, Minutes

Prof. Peterson noted that Mr. Brian had pointed out an error in the spelling of Frank Pozzi’s name
on page three of the draft minutes (Appendix A). Mr. Bachofner made a motion to approve the
minutes with that correction. Judge Bachart seconded the motion, which was approved
unanimously by voice vote.
III.

Administrative Matters
A.

Council Member Mileage

Prof. Peterson explained that the Legislature gives the Council approximately $53,000 per
biennium for general operating expenses, while the Oregon State Bar gives the Council
$4000 a year earmarked for travel. He stated that the state money goes into a restricted
account at Lewis and Clark Law School so it can be pushed forward to the next biennium if
necessary but, If the travel money is not used, it does not carry over to the following year.
The Council’s practice has been to take care of mileage expenses for judge members and
the public member first and, if any funds remain, to then pay for lawyer members’ travel.
Prof. Peterson explained that the Council has usually been able to manage with the travel
funds it has available but that the Bar has been reluctant to allow the Council to use funds
from one year to pay for non‐reimbursed expenses from the previous year. He stated
that, according to Council records, all judge members and our public member have had
their travel expenses reimbursed to date. He asked any members who may have been
overlooked to let staff know, and also asked lawyer members who want to be reimbursed
for travel to send Ms. Nilsson an e‐mail letting her know which meetings were attended
so that she may take care of the paperwork. Prof. Peterson stated that the Council will
likely have enough funds to pay all members through the September meeting, but may
have to draw on Council funds held by the Law School to pay for travel reimbursement for
the December meeting.
Mr. Brian asked about the current balance in the travel fund from the Bar. Prof. Peterson
stated that about $600 is remaining. He explained that the Council typically does not pay
for room and board for traveling members because there is simply not enough money.
Mr. Bachofner stated that Bar staff had approached him about the issue of travel
reimbursement. His understanding is that the Council has sometimes been short on funds
because of the practice of paying a prior year’s expenses from the current year and this is
why the Bar is reluctant to do this. He noted that the idea for moving to annual sessions
actually arose as a potential way to justify asking the Legislature for additional funds.
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B.

Potential for Annual Council Sessions

Prof. Peterson explained that, at end of the June Council meeting, Mr. Bachofner had
approached him regarding the possibility of changing to annual Council sessions. He
pointed out that Council staff had not included the topic on this month’s agenda and,
therefore, the requisite public notice requirements prevented a vote on the topic. He
observed that the Council may nonetheless discuss the issue now and put it on the
agenda for December’s meeting if there is interest. He pointed out that Council staff does
not have a position on the change other than that it potentially could be done.
Prof. Peterson stated that a concern that has been raised by members of the bar and,
indeed, Council members in the past is that the Council’s current biennial schedule makes
it less agile and nimble than it could be with annual sessions. He noted that the current
biennial schedule does allow Council members and staff a period of nine months between
December of even‐numbered years and September of odd‐numbered years to regroup.
He explained that Council staff uses this downtime to catch up on administrative matters
such as maintaining the website and preparing materials for the upcoming biennium. He
stated that the move to an annual schedule would provide for two more meetings every
two years but that those meetings would be divided into seven each year, meaning that
only five meetings would be dedicated to analysis of the rules and crafting potential
amendments. This would result in a more compressed time line and would require a
commitment on the part of Council members to get the work done in a timely manner.
(Appendix B).
Mr. Bachofner stated that there would be a number of benefits to changing to annual
Council sessions now that the Legislature is meeting annually. He noted that one of the
biggest problems with the Council is that it takes so long for rule changes to take effect.
He posited that there would still be some lag time in annual sessions, but that timeliness
would be improved with a constant process of amendments being before the Legislature
annually and being able to make those changes more nimbly, particularly with ongoing
electronic filing and other technology changes. He stated that this change would justify
an increase in Council funding in a very acceptable way to the Legislature. He stated that
colleagues with whom he has spoken informally about the issue like the idea, but that his
main concern is the potential impact on Council members and, particularly, Council staff.
Mr. Bachofner explained that he had met with Council staff and talked at length and that
staff was willing to move to annual sessions if the Council agreed. He pointed out that the
impact on members would include two extra meetings and the need to work steadily
throughout both years. He stated that another issue that needs to be addressed is the
fact that he is the chair‐elect this year but his term ends in August of 2017. He stated that
this would not be a problem with a change to annual sessions but, otherwise, a different
chair will need to be found for the new biennium.
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Mr. Bachofner stated that he believes that there are enough benefits to the idea of annual
sessions that the Council should try it, if members are willing to put in the extra work. Mr.
Brian pointed out that he is not so sure that the Council needs to be nimble, as its function
is more ponderous. He observed that it will be difficult for those members outside of the
Portland area to come to meetings on a more regular basis. He stated that he is not in
favor of a change to annual sessions. Judge Zennaché stated that he is not necessarily in
favor of the change either because, as a policy, being more deliberative is a better way to
approach changes to the ORCP. He also stated that he has not looked at the statutes and
cannot remember if short sessions are considered regular sessions and that this may raise
a legal issue. Mr. Eiva agreed with Judge Zennaché and Mr. Brian. He stated that he does
not feel that the rules are fundamentally broken and that litigants need to be able to rely
on the rules. He stated that he feels that slow, occasional change is better with the
practice of law in terms of reasonable expectations of what will be governing your case.
Mr. Brian stated that the Council will discuss the issue and take a vote at the December
meeting.
C.

Council Rules of Procedure

Prof. Peterson stated that Council staff had made some draft changes to the Council's
Rules of Procedure, which have not been looked at since 2009. (Appendix C). These draft
changes include items that more accurately state how the Council actually operates, as
well as proposed modifications in the event of a vote to change to annual sessions. He
suggested that the Council revisit the Rules of Procedure at the December meeting.
D.

Survey of Bench and Bar

Prof. Peterson reminded the Council that each biennium the Oregon State Bar assists the
Council by sending a survey to the bench and bar asking whether those surveyed know
what the Council is and how they think the Council is doing. He stated that Council staff
had retooled last biennium’s survey (Appendix D) to make sure that all of the response
options were evenhanded. He pointed out that survey takers were also invited to make
suggestions for changes to the ORCP. He explained that, in the past, respondents were
told that their name would not be affirmatively linked with any suggestion unless they
specifically gave permission. The proposed survey has been changed to indicate that
respondents should provide their name if they wish to be available for any follow‐up or
questions from the Council. Prof. Peterson pointed out that one of the most important
functions of the Council is to weed out ill‐considered suggestions. He asked Council
members to give feedback on the survey questions and explained that, if the Council
moved to annual sessions, the survey would need to be sent relatively quickly. Ms. Nilsson
noted that there would be no harm in sending the survey early, even if the Council were
to choose to continue with biennial sessions. Prof. Peterson noted that there would just
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be a lag time between when suggestions were proposed and when they were considered.
Mr. Beattie stated that he has no problem with this type of poll, which is similar to
something handed out at the end of a continuing legal education seminar. However, he
wondered what would happen if someone rated the Council as extremely poor and how
that would affect the Council’s operation. Prof. Peterson explained that, at one point, the
Legislature wanted the Council to meet key performance measures and that these
questions were useful for that purpose. He stated that this is no longer a requirement
imposed by the Legislature. He noted that the Council receives relatively few "poor"
ratings and that the stakeholders seem to think that the Council is doing a good job. Mr.
Brian pointed out that we need to know negative thoughts as well. Prof. Peterson agreed
that it is good to get all types of feedback. Mr. Bachofner stated that he believes that the
survey should be sent out, even if the Council does not go to annual sessions. Judge
Zennaché expressed a concern regarding question number eight’s assertion that the
Legislature once exercised exclusive authority over the ORCP. He wondered whether that
is true, as he thought that the courts had always exercised authority to amend the rules
and that this is part of why the Council is composed the way it is. Prof. Peterson explained
that, the way the questions is worded, it says that the Legislature "did exercise" authority
at one point, not that it had the right to do so. Mr. Bachofner observed that, before the
creation of the ORCP in 1979, the Legislature did create the procedures by statute. Judge
Zennaché stated that he still has concerns about it being called "exclusive," since courts
have always inherently had the power to make their own rules.
Judge Leith noted that the other questions are all things in response to which the Council
might try to adjust its performance, but that it seems a bit strange to include a question
like question number eight because the Council cannot do anything to change it. Prof.
Peterson stated that, in terms of justifying the Council’s existence, lawyers and judges
overwhelmingly say that the Council should retain the job of creating and amending the
rules. Judge Zennaché again expressed concern about the word"exclusive." Mr.
Bachofner stated that this word can be removed, as it merely indicates what has
happened historically. Ms. Payne stated that she is not sure that people’s opinion about
who has authority matters, because it has in fact been given to the Council. Mr.
Bachofner replied that we may not care that much about the response but, when there is
a positive response regarding the Council being in charge of the ORCP, it does help to
justify the Council’s continued existence to the Legislature. He observed that it is
something of a public relations issue. Prof. Peterson explained that there is always a very
positive response to this question from lawyers, the majority of whom do not want a
largely non‐lawyer Legislature writing the rules. Mr. Bachofner agreed.
Mr. Brian suggested deferring sending the survey. He asked Council members with
comments to get them to staff and stated that the Council can revisit the issue in
December when there has been more time for consideration.
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E.

Election of Officers Postponed Until December

Prof. Peterson explained that the election of officers should have been included on the
agenda for this meeting, but that the staff somehow seems to consistently miss this issue
in September of even‐numbered years. He noted that it will be included on the agenda
for December’s meeting. He also observed that it has always seemed odd that the
election of officers in odd‐numbered years happens at the first meeting of the biennium,
and noted that changing to annual sessions would allow for elections at the end of the
session, which might be an improvement.
F.

Feedback from the Bar

Ms. Nilsson stated that attorney Martin Jaqua, who had made a suggestion regarding
ORCP 71 early in the biennium, had expressed satisfaction that the Council had given his
suggestion due consideration, despite not taking action. He also thanked the Council for
moving forward with changes on ORCP 22.
IV.

Old Business

Mr. Brian explained that today the Council will be discussing whether to publish draft
amendments for public comment and that, in order to publish a draft amendment, Council
members by statute need to pass that amendment by a simple majority of those present, as long
as there is a quorum. Prof. Peterson stated that “publication” used to refer exclusively to the
printing of the draft amendments in the Advance Sheets of the Oregon Reports. He remarked
that lawyers do not pay as much attention to that publication as they used to and that, while the
Council still includes the draft amendments in the printed and online versions of the Advance
Sheets, the primary means of notifying lawyers is an e‐mail blast to Oregon State Bar members
notifying them that the draft amendments can be found on the Council’s website. He stated that
the Council used to receive comments in the form of actual letters through the U.S. mail but that
this has not happened recently and that the primary means of communication is through e‐mail.
Mr. Crowley asked whether the e‐mail blast from the Bar will include the proposed changes as an
attachment or as a link to the website. Mr. Shields stated that he would check into that. Ms.
Payne asked how comments are received. Ms. Nilsson explained that comments may be directed
to the chair or to Council staff by mail or e‐mail. Judge Zennaché recollected that Council staff
compiles the comments for review by Council members prior to the December meeting. Prof.
Peterson agreed and noted that bar members have also appeared in person at the December
promulgation meeting to make verbal comments.
A.

Staff Recommendations for Changes to Rules
1.

ORCP 27
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Prof. Peterson explained that the only change to Rule 27 was one pointed
out by staff at the Office of Legislative Counsel after the end of the prior
biennium. In subsection B(2), the word “or” was inadvertently omitted. He
stated that adding this word does not change the meaning of the rule but,
rather, makes it symmetrical with the other sections.
a.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 27 (Appendix E)

Mr. Beattie made a motion to publish the draft amendment to Rule 27 for
public comment. Judge Zennaché seconded the motion, which was
approved unanimously by voice vote.
2.

ORCP 57
Prof. Peterson explained that the only change to Rule 57 is to remove from
subsection F(3) extraneous lettered headings (a), (b), and (c) that are
contrary to Council format, which reserves that lettering for paragraphs
[e.g., 7 B(1)(a)]. He noted that the Office of Legislative Counsel had also
pointed out this formatting inconsistency.
a.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 57 (Appendix F)

Mr. Beattie made a motion to publish the draft amendment to Rule 27 for
public comment. Mr. Bachofner seconded the motion, which was
approved unanimously by voice vote.
B.

Committee Updates/Reports
1.

ORCP 7/9/10 Committee
Mr. Bachofner reminded the Council that the changes to Rule 9 stem from
an attempt to improve e‐mail service and types of proof of service, and
that the changes are primarily in section C and section G.
Mr. Brian asked for clarification that, under the proposed amendment,
e‐mailing a document is equivalent to putting a letter in the mail. Mr.
Bachofner agreed that they are equivalent because there are still 3 days
added under e‐mail service.
Ms. Payne noted that the change in section G removes the current
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language regarding consent in writing to e‐mail service and observed that
nothing is stated in that section about consent. She expressed concern
that, since the only place in the rule that addresses consent to e‐mail
service is the language about certificates of service in section C, self‐
represented litigants might get confused and think that they no longer
need to receive consent for e‐mail service. Judge Wolf noted that the draft
amendment requires the other party either to agree to be served by e‐mail
or to indicate that they received it, whereas the current rule requires both
agreement to e‐mail service and indication that it has been received. Ms.
Payne stated that it is odd that the section that authorizes e‐mail service no
longer says that a party must consent to e‐mail. She expressed concern
about removing language about a requirement that is still a requirement.
Mr. Beattie agreed that this could be a problem.
Mr. Bachofner explained that section G says that a party can serve by e‐
mail if the other party consents, and explained that the only time a serving
party would state in the certificate of service that consent was given is if
the other party had consented. Judge Wolf stated that someone who
reads section G in isolation would see that consent is no longer required
and may believe that they can serve by e‐mail without consent and that
service will be effective, even if the e‐mail is not acknowledged. However,
he pointed out that parties should always read the entire rule. Ms. Payne
observed that legislative analysis usually states that, when something is
removed from a law or rule, it is removed for a reason. Judge Roberts
shared Ms. Payne’s concern and stated that it seems odd to impose an
affirmative requirement for service by way of the certificate of service if
the language of the requirement is not contained in the section authorizing
service by e‐mail. She suggested squaring up the language in sections C
and G so that what a party is required to do is what a party is required to
certify and vice versa.
Mr. Bachofner explained that there is a difference between a party
certifying that they have received consent to service by e‐mail versus
requiring consent in order to be able to serve someone by e‐mail. He
noted that the requirement for consent to service by e‐mail has been
removed, but that a party may still voluntarily consent to service by e‐mail,
so that service method is still effective and can be so noted on a certificate
of service. Judge Roberts again pointed out that the rule is confusing
without explanatory language in section G. Judge Leith observed that,
under subsection C(2), a party does not need consent to e‐mail service as
long as the serving party receives acknowledgment of receipt, so requiring
consent would also be inconsistent with subsection C(2), the certificate of
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service requirement. Mr. Bachofner explained that, if someone consented
and asked for documents to be sent to them by e‐mail, the intent is to have
that service be effective, even if confirmation of receipt has not been
received.
Mr. Beattie suggested coordinating the two sections by adding language in
section G indicating that e‐mail service is complete when receipt is
acknowledged or the party has agreed in advance to service by e‐mail. He
noted that certification typically states that someone has served in
accordance with the rule, and proposed that the rule should also say
“when e‐mail service is completed.” Judge Armstrong agreed that this
makes sense.
Mr. Brian proposed a scenario where he and Mr. Bachofner are opposing
counsel on a case. He noted that, if Mr. Bachofner wants to serve him by
e‐mail, in order for service to be effective, Mr. Brian either has to agree to
accept service by e‐mail or Mr. Bachofner needs to receive confirmation of
receipt from him. Mr. Brian asked for clarification of how that
confirmation would occur. Mr. Bachofner stated that it could include Mr.
Brian e‐mailing something back that includes the body of his transmitting
e‐mail, sending a fax, or some other kind of proof. Judge Wolf explained
that Mr. Brian would have to do something affirmatively. Prof. Peterson
observed that, if a party does not want to receive service by e‐mail, that
party can simply not respond, forcing the other party to attempt service in
another fashion. He stated that this change makes e‐mail one of the
regular tools for service because, with electronic filing, it has become the
new standard. He suggested that one possible solution to the problem
would be to add after the first sentence of section G, "Service is complete
upon filing of a certificate of service as specified in subsection C(2) of this
rule." Judge Armstrong stated that service is actually complete before the
filing of the certificate.
Ms. Payne stated that the certificate of service serves as confirmation that
service is complete, so the certificate of service section should be referring
to the section where service occurred, not the other way around. She
suggested that the language from the section on certificates of service
should be inserted in section G. Mr. Bachofner countered that section C is
where all of the requirements for different types of certificates of service
are located and suggested that it would be out of context in section G. He
suggested instead changing the new language in section G that reads,
“Whenever under these rules service is required or permitted to be made
upon a party...“ to “Whenever under these rules service is required or
9 ‐ 9/10/16 Council on Court Procedures Draft Meeting Minutes

Council on Court Procedures
December 3, 2016, Meeting
Appendix A-9

permitted to be made upon a party pursuant to subsection C(2)..." Judge
Armstrong suggested using the word “under” instead of “pursuant.” Ms.
Wray pointed out that section F does not make a similar reference to
subsection C(1). Mr. Bachofner agreed. Prof. Peterson pointed out that
subsection C(1) is very different because you have to have a fax
confirmation sheet, whereas you are not certain whether an e‐mail has
been received. Mr. Bachofner modified his suggested language to read,
“under subsection C(2) of this rule." Judge Leith stated that he does not
believe that subsection C(2) requires consent or confirmation but, rather,
just explains how you certify it. Judge Roberts asked whether service is
required or permitted under the proof of service provisions. She stated
that those provisions just allow a party to certify that the party has served
the document.
Mr. Beattie stated that you do not complete service by e‐mail unless there
is an acknowledgment of receipt or unless there is a pre‐existing
agreement. Judge Leith observed that all Council members are in complete
agreement on what we want the rule to do, but that we are struggling with
the best way to say it. He observed that the substantive requirement
should probably be in section G. Mr. Beattie suggested adding the
language, “Service is complete under this rule upon acknowledgment of
receipt of the e‐mail or on transmission of the e‐mail if the receiving party
has consented to service by e‐mail." Judge Leith warned that the final
language should ensure that the “if” clause at the end of the sentence does
not look ambiguously like it modifies both parts. He stated that it should
be clear that it is not if there is an acknowledgment but, rather, if there is
consent. He suggested the following language, “Service is complete under
this rule upon acknowledgment of receipt of the e‐mail or on transmission
of the e‐mail if the receiving party has consented to service by e‐mail.” Ms.
Payne noted that, under subsection C(2), confirmation is different from
acknowledgment. She suggested changing that word. Prof. Peterson
recommended putting this language at the end of the first new sentence in
section G.
After further wordsmithery, including a change from Judge Armstrong to
move a clause to avoid an antecedent modifier problem, the Council
agreed on the following language to be inserted in section G: “Service is
complete under this rule upon confirmation of receipt of the e‐mail or, if
the receiving party has consented to service by e‐mail, on transmission of
the e‐mail.”
Mr. Bachofner made a motion to add the suggested language to the draft
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amendment of Rule 9. Judge Roberts seconded the motion, which passed
unanimously by voice vote. Judge Armstrong made a friendly suggestion to
change the word “upon” to “on” wherever it appears in this draft
amendment and in any of the other amendments under consideration.
Council members agreed to this suggestion.
a.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 9 (Appendix G)

Mr. Bachofner made a motion to publish the draft amendment to Rule 9, as
amended, for public comment. Judge Wolf seconded the motion, which
was approved unanimously by voice vote.
2.

ORCP 22 Committee
Ms. Payne reminded the Council that the proposed change to Rule 22
relates to third‐party practice and that this was achieved by changing the
word “plaintiff” to “any party” in subsection C(1). Prof. Peterson explained
that Council staff had made technical and grammatical changes to the rule
including: changing the word “such” where appropriate; changing the word
“which” to “that” where appropriate; and removing both extraneous
lettered and numbered headings that are contrary to Council format. He
stated that, in reading the rule carefully, staff noticed two instances (in
subsection C(1) and in subsection C(2)) of the use of the phrase “third
party” where the meaning was “third party defendant” and made the
appropriate change in those two places. Mr. Bachofner asked whether
there could ever be a situation where a third party could be something
other than a third‐party defendant. Judge Armstrong confirmed that, after
a party has been brought in by someone, that party is a defendant.
Judge Leith observed that, every time the adjectival phrase “third party” is
used in this rule, it should properly be hyphenated as “third‐party.” Mr.
Bachofner agreed and stated that he would like to see such uses corrected.
Judge Leith made a motion to make the hyphenation of “third‐party”
correct throughout Rule 22 when used to modify a noun. Judge Armstrong
seconded the motion, which passed unanimously by voice vote.
a.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 22 (Appendix H)

Judge Zennaché made a motion to publish the draft amendment to Rule
22, as amended, for public comment. Mr. Bachofner seconded the motion,
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which was approved unanimously by voice vote.
3.

ORCP 45 Committee
Ms. Wray reminded the Council that the main change to Rule 45 is a
change to section F that allows to a reasonable degree an increase in the
number of requests for admissions related to business records that a party
can serve. She noted that this is reflected in the new subsection F(2). Mr.
Bachofner stated that the change is designed for cases where there is no
cooperation from the other side so that an attorney can at least submit a
request to admit the genuineness of relevant documents without having an
impact on the limitation on the total number of requests (30). Ms. Wray
noted that staff had suggested some minor technical amendments to
section D.
Mr. Eiva suggested that there may be superfluous language in subsection
F(2) that might create the impression that there might be limitations as to
what records are subject to the proposed subsection F(2). He asked
whether the committee wanted the amendment to apply to any
admissions to establish Rule 803 admissibility and authenticity. He
suggested that the amendment could simply read, “the number of
additional requests for admission to establish the authenticity and
admissibility under Rule 803(6) of the Oregon Evidence Code.” Mr.
Bachofner stated that he wanted to make clear that the exception only
related to the hearsay aspect of records. Mr. Eiva pointed out that Rule
803 is the hearsay rule, and wondered if there is a category of writings
within Rule 803 that the committee intended not to be included. He noted
that some might see “relating to the business record exception of hearsay”
as a limiting clause. Mr. Bachofner replied that it is a limiting clause
purposefully drafted by the committee because the committee did not
want the amendment to be an exception when the other party says “admit
that this is admissible.” He stated that the proposed amendment only
relates to the business records exception. Mr. Eiva again asked if the
proposed subsection F(2) is limiting Rule 803(6) admissibility. Ms. Gates
also asked for clarification about whether there are non‐business records
for which the amendment does not allow parties to use subsection F(2).
She agreed that spelling out what Rule 803(6) says could potentially
suggest a limitation that is not intended. Judge Roberts also agreed that,
since Rule 803(6) only relates to the business records exception to the
hearsay rule, the language seems redundant. Mr. Eiva repeated his
suggestion for modifying the language of the sentence in question. He also
suggested that the word "business" before "records" might be
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superfluous.
Mr. Bachofner pointed out that he wants it to be clear that this is only an
exception for business records. Judge Wolf stated that subsection (6)
relates only to business records and nothing else. Mr. Beattie wondered if
there might be another type of business record that Mr. Bachofner had in
mind. Mr. Bachofner stated that there was not, but explained that the
reader is drawn to the easily recognized “business records” reference. Ms.
Leonard agreed that she liked the reference as a key. Ms. Nilsson pointed
out that the term is also used in the lead line. Ms. Gates observed that
Rule 803(6) uses more than just the term "records," and includes other
categories of documents. Judge Armstrong suggested that the “records”
reference could be mischievous in this case. Mr. Bachofner restated the
suggestion of putting a period after the word “code” and deleting, "relating
to the business records exception of hearsay.” Mr. Eiva suggested
replacing the word “records” with “documents” in both subsection F(1) and
subsection F(2) to avoid any possible confusion relating to the other
categories of documents in Rule 803(6). Mr. Brian explained that the
words in Rule 803(6) are broader than the generic term “business records
exception.” Mr. Bachofner asked whether the Council still wanted to keep
the term “business records” in the lead line of subsection F(2). After some
discussion, the Council agreed that this generic term is acceptable in the
lead line. Ms. Wray suggested changing the language in subsection F(1) to
“Excluding requests identified in subsection F(2) of this rule...”
Judge Zennaché asked whether lead lines are a part of the rule or not.
Prof. Peterson observed that the Office of Legislative Counsel, not the
Legislature, writes the lead lines for the Oregon Revised Statutes, whereas
the Council writes and votes and promulgates lead lines. He stated that he
does not know precisely what that means. Judge Armstrong noted that, for
statutes, a statute on statutory construction [ORS 174.540] says that
captions do not mean anything, and wondered whether that extends to the
Council. He stated that he assumes that it does. Judge Wolf observed that
it is clear that there is enough history that the intent is to encompass all
documents described in Rule 803(6).
Judge Roberts suggested deleting the word “thereby” after the changed
word “furthered” in section D. The Council agreed.

a.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 45 (Appendix I)
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Mr. Bachofner made a motion to accept all suggested amendments as
drafted by the Council. Judge Wolf seconded the motion, which was
passed unanimously by voice vote.
Mr. Bachofner made a motion to publish the draft amendment to Rule 45,
as amended, for public comment. Ms. Leonard seconded the motion,
which was approved unanimously by voice vote.
4.

ORCP 47 Committee
Ms. Gates reminded the Council that the primary changes to Rule 47, other
than technical and grammatical changes, are in sections A and B to ensure
that parties can move for summary judgment to challenge affirmative
defenses. She stated that the language is consistent between sections A
and B to refer to the moving party and the claims or defenses that may be
moved against. Prof. Peterson explained that the draft also includes
technical and grammatical changes that were suggested by the staff and
approved by the committee.
Mr. Beattie asked why the new language states, "any type of claim" instead
of "any claim." Ms. Gates explained that the original suggestion that came
to the Council stated that some judges were not allowing motions for
summary judgment against affirmative defenses. Using the phrase, “any
type of claim” was seen as the most broad way of encompassing any claim
that could potentially be moved against, and the amendment added “claim
or defense” to make it abundantly clear that all types of claims and
defenses can be subject to a motion for summary judgment. Mr.
Bachofner stated that “any claim” could include counterclaims or cross‐
claims. Prof. Peterson observed that the committee made the decision to
delete the words “counterclaim or cross‐claim” and that he believes that is
why the “any type of claim” language was used. Judge Armstrong noted
that someone could say that a counterclaim is not a claim but, rather, that
it is a type of claim.
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Judge Roberts suggested removing the word “such” in the new language in
section G. Judge Armstrong agreed and expressed a desire to change the
words “pursuant to” to “under.” After some wordsmithery, the Council
agreed to the following language for the beginning of that section:
“Should it appear to the satisfaction of the court at any time
that an affidavit or declaration presented under this rule
was presented in bad faith or solely for the purpose of delay,
the court shall order the party filing the affidavit or
declaration...”
Justice Landau observed that, in section D and section E, the word “shall”
has been changed to “must,” but that this is not the case in section C and
section G. He stated that it appears that, whenever there is a reference to
something the court does, the word “shall” is used and, whenever there is
a reference to something a party does, the word “must” is used. Prof.
Peterson agreed and explained that the rule is not ordering that a party
“shall” do something–if a party wants what they seek to achieve (here to
obtain a summary judgment), that party “must” meet the rule’s
requirements.
Mr. Bachofner asked about the language that states that the court “shall
promptly order the party” and wondered why the court would need to
make the order promptly. Judge Zennaché agreed and suggested deleting
the word “promptly.” The Council agreed.
a.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 47 (Appendix J)
Judge Armstrong made a motion to accept all suggested
amendments. Mr. Bachofner seconded the motion, which was
approved unanimously by voice vote.
Mr. Beattie made a motion to publish the draft amendment to Rule
47, as amended, for public comment. Judge Armstrong seconded
the motion, which was approved unanimously by voice vote.

5.

Electronic Discovery
Judge Zennaché explained that the main goal of the changes to Rule 36 is a
modification of the provisions that relate to what constitutes an undue
burden and under what circumstance a party may receive a protective
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order based on undue burden. He stated that there are two versions of
this draft amendment and that both versions are the same but for one
difference: whether the amount in controversy is included among the
factors that a court considers when deciding what constitutes an undue
burden. He stated that the committee’s changes can be found in
subsection C(1) and state that a court, in deciding what constitutes an
undue burden, would consider, among other things, the proportionality of
the request for production to the needs of the case, including several
factors. He stated that the difference between the two versions (Appendix
K) before the Council is that one includes the amount in controversy and
one does not. Justice Landau pointed out that version B, which does not
include the amount in controversy, also uses the language “the court may
consider” instead of “the court shall consider.” Judge Zennaché thanked
him for the clarification. Judge Armstrong agreed that version B is less
directive than version A.
Judge Zennaché explained that both drafts include technical and
grammatical changes suggested by the staff. Prof. Peterson stated that the
committee had already reviewed and approved these changes, which
include removal of extraneous numbered headings that are contrary to
Council format, which reserves that type of numbering for subsections, and
changing the word “which” to “that” where appropriate.
Judge Leith stated that he likes having the list of factors for a court to
consider because it is useful for a court to have suggestions of what are
potentially relevant considerations. He observed that it is easy to imagine
a case where it would be unnecessary to consider all of the factors because
one of the factors is so overwhelming in the balance that there is no reason
to bother with the complete list, so the “shall” seems inappropriate. He
also stated that he supports a hybrid of the versions that uses the word
“may” but includes the amount in controversy as a factor. Mr. Beattie
agreed and stated that he thought that “may” and “shall” would be the
only differences between the versions. Mr. Eiva remarked that he had
proposed version B and that he specifically wanted the amount in
controversy removed as an emphasis in the rule, particularly since the
phrase “issues at stake in action” already appears in the list and the
amount in controversy is embraced by that concept. He also suggested
changing the version (A) that includes the amount in controversy to use the
“may” language rather than the “shall” language because it reads better
and it would be ridiculous to require the court to consider a fact that would
not be relevant to a particular case. He stated that he feels that it is
important to allow the bar the opportunity to comment on both versions.
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Mr. Crowley pointed out that the language in version A is consistent with
Rule 26 of the Federal Rules of Civil Procedure (FRCP) and stated that he
thinks, because this issue very important for the entire bar, that it is a good
idea to include a version that uses the language of the federal rule for
people to have an opportunity to comment. He noted that version B does
raise possibilities for tweaking the federal language. He stated that the
Council is not in a position today to decide ultimately what the rule should
be anyway. Ms. Gates noted that she will ultimately vote against both
versions and that there is no need to rush. She stated that she would like
to see some data from the federal courts' application of the amended FRCP
26. Ms. Gates then suggested voting no on both versions and tabling the
issue until next biennium.
Mr. Eiva observed that the only reason he would offer to vote to publish
version B is if the Council wants version A to move forward. Mr. Bachofner
recalled that there was a pretty consistent outcry that we do not want to
be basing our decisions on what the federal case law is saying. Judge
Armstrong stated that he thought that the Council could adopt language it
thought would be useful while, at the same time, making it clear that the
Council does not want anyone to consider that what the federal court or
any other body using that language is doing is determinative of Oregon. He
observed that Oregon likes its courts to do their own thinking.
Judge Zennaché took issue with the suggestion that this change amounts to
an adoption of the federal rule, because it does not. He stated that the
federal rule addresses the scope of discovery on the front end and that the
sole purpose of the Council’s proposed change is to try to identify factors
for the court to consider in ruling on motions for protective orders, given
the somewhat unique and evolving costs and issues involved with
electronic discovery. He does not see this change as an attempt to
“federalize” Oregon’s rules. He stated that he would be amenable to
changing the language in both drafts to “may” and having the only
difference be whether the language regarding the amount in controversy is
included because it gives more information. He expressed concern that
mixing “may” and “shall” may result in not getting meaningful feedback
from the bar.
Judge Leith asked whether anyone was wedded to the word “shall” or
whether it can be changed to “may” in both versions. Prof. Peterson
suggested that a third version could be published: one that includes all
factors with the word “shall”; one that includes all the factors with the
word “may”; and one that omits the amount in controversy and uses the
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word “may.”
Ms. Gates asked what the rush is to get something out there, and observed
that this would be the first time since she has been on the Council that
three versions of a rule would be published. Judge Zennaché pointed out
that the process has not been rushed and that the drafts before the Council
are the product of very careful consideration by the committee. He also
noted that there has been a comprehensive Electronic Discovery
Committee for several biennia and that this topic has been discussed for
years. He stated that he is not sure he is going to support either of the
versions yet, but that the current discussion is merely about publishing the
drafts to get feedback from everyone else. He stated that feedback is very
important and that he wants to hear what the rest of the bar has to say.
Mr. Keating opined that it is important that “shall” should be in one of the
versions. He stated that his point of view is that, when he asks a judge to
consider a factor, he would like to know whether the judge considered that
factor or not. He noted that, if the rule says that the judge shall consider
these factors, presumably the judge will need to respond and state that he
or she has considered them, even if the movant loses. He stated that, in his
view, mixing the two is not a good idea. He was under the impression that,
at the last Council meeting, the only difference was between the words
“shall” and “may,” and stated that he was surprised to see that the amount
in controversy was also omitted in one version. Mr. Eiva pointed out that
he had specifically promoted that language and that the Council had voted
on it.
Judge Roberts agreed with Prof. Peterson’s suggestion that there should be
three versions. Mr. Beattie suggested that the three versions should be as
follows: 1) current version A; 2) current version A with “may” instead of
“shall”; and 3) current version B. He also suggested that, when Council
staff publishes the amendments on the website, that a header be included
to make clear that there are different versions of this rule, perhaps with
some type of explanation of where the changes are on each.
Ms. Payne suggested publishing four versions since there are two questions
at stake: 1) “shall” or “may”; and 2) include or exclude amount in
controversy. Mr. Beattie disagreed. Prof. Peterson opined that anyone
who likes the current version B would find “may” acceptable rather than
“shall.”
Judge Roberts suggested striking the redundant word “thereof” in
paragraph B(3)(ii).
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a.

ACTION ITEM: Vote on Whether to Publish Any of the Draft
Amendments of ORCP 36 (Appendix L)

Judge Zennaché made a motion to create three versions of the rule as
discussed by the Council, including the friendly amendment by Judge
Roberts. Judge Leith seconded the motion which was approved by voice
vote with three “nay” votes: Ms. Leonard, Ms. Payne, and Ms. Gates.
Mr. Bachofner made a motion to publish three versions of the rule as
discussed by the Council. Mr. Crowley seconded the motion which was
approved by voice vote with five “nay” votes: Ms. Leonard, Ms. Payne, Ms.
Gates, Mr. Keating, and Mr. Snelling.
Judge Zennaché explained that the draft amendments to Rule 43 allow a
party, if the production of electronically stored information (ESI) is
anticipated in the case, to request a meeting with the other parties to
discuss the production of ESI, and it lists topics that the parties are required
to discuss. He stated that these changes were supported by all sides at one
point because they wanted an opportunity to identify what the issues were
in cases involving ESI. He pointed out that the original proposal was to
make the conference apply to all cases but, since some cases do not involve
much ESI, the Council agreed on this elective procedure. Judge Zennaché
explained that the draft amendment also says that the court, in ruling on a
motion to compel or a motion for a protective order will consider the
parties’ participation in the conference. He stated that there are also some
changes suggested by staff that the committee reviewed and approved.
Prof. Peterson explained that the staff’s changes included adding
subsections with lead lines in section A; adding lead lines to subsections
B(1) and B(2); grammatical changes including remedying inappropriate uses
of the word “which”; and rewording language in paragraphs B(2)(b) and
B(2)(c) to make them parallel with the language in paragraph B(2)(a), with
no intent to change the meaning of those paragraphs.
Judge Bachart suggested that the new language in subsection E(2) should
read “Within 21 days of the request for a meeting, the parties must meet
and confer” rather than “Within 21 days of the request for a meeting, the
parties shall meet and confer.” Judge Zennaché accepted this as a friendly
amendment. Judge Leith suggested changing the word "shall" to "may" in
the new language in the second‐to‐last sentence of subsection E(2)
regarding the court’s consideration of the parties’ good faith efforts to
confer. Prof. Peterson explained that the word “shall” goes to how strongly
the rule tells the court to consider it. Judge Zennaché noted that the
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attempt was some parallelism with the rule to confer on discovery motions
[Uniform Trial Court Rule 5.010], which already uses the word “shall.” He
pointed out that the rule does not say what weight the court shall give it,
just that the court shall consider it.
Judge Armstrong suggested amending the lead line in subsection A(2) to
read “entering property” because the rule goes on to address land or other
property and “land” is encompassed within “property.” Ms. Nilsson
pointed out that the title of the rule itself uses the term “entry upon land.”
Judge Armstrong suggested changing the words in the title to “entering
property” as well. He reiterated the Council’s desire to use language that is
easier to understand for self‐represented litigants.
Mr. Brian asked for clarification as to whether “property” would include
objects such as an automobile. Judge Armstrong agreed that it would. Mr.
Brian agreed that this is a good reason to delete the word “land” and use
the word “property.” Mr. Bachofner expressed concern about removing
the word “land.” Judge Armstrong stated that he did not feel that anyone
would be confused by such a change. Prof. Peterson observed that
“property” is actually more expansive than “land.” Judge Armstrong
pointed out that the word “land” would also remain in the first sentence of
subsection A(2).
Judge Roberts wondered about the meaning of the phrase “any designated
object or operation thereon” and whether the word “thereon” was really
necessary. Mr. Beattie explained that the phrase refers to operation of an
object on property, such as operation of a cattle chute on a feed lot
property. Judge Armstrong argued that the object on the property is still a
part of the property. Mr. Bachofner expressed concern that changing this
language might unintentionally appear as though the Council intended a
substantive change. Mr. Brian agreed that this language should not be
changed.
b.

ACTION ITEM: Vote on Whether to Publish Draft Amendment of
ORCP 43 (Appendix M)

Judge Armstrong made a motion to accept all previously agreed‐upon
amendments. Judge Wolf seconded the motion, which was approved
unanimously by voice vote.
Mr. Bachofner made a motion to publish the draft amendment to Rule 43,
as amended, for public comment. Ms. Leonard seconded the motion,
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which was approved unanimously by voice vote.
6.

ORCP 71‐85 Task Force

Prof. Peterson explained to the Council that the task force was unable to schedule
an additional teleconference or to create draft amendments to share with the
Council. He expressed concern that, if the Council does not take action on these
rules, it makes it more difficult to ask organizations like the Oregon Law
Commission (OLC) to hold off and let the Council take care of any issues. He noted
that OLC’s work product is a suggestion to the Legislature, not rule creation.
V.

New Business
A.

Hooker Creek v. Central Oregon Land Development [279 Or App 117 (2016)]

Prof. Peterson stated that Mr. Bachofner had brought the above‐referenced case
(Appendix N) to the attention of the Council staff. He stated that there appear to be two
things that are noteworthy about the case. The first is that the Court of Appeals paid
attention to what the Council did in offering limited judgments on attorney fees in
advance of a general judgment disposing of all of the issues in the case. He stated that
the Court also seemed to speak approvingly of the Council’s language, but decided not to
save the successful party because that party had not quite proven what it needed to
prove under the underlying statute to be entitled to fees. Prof. Peterson explained that
the second noteworthy item is that, buried within the opinion, was a motion for summary
judgment to knock out an affirmative defense that was successful. He stated that the
Council’s work on ORCP 47 has apparently met with tacit approval by the Court, for
whatever that is worth. He observed that, overall, the opinion seems to say that the
Council did a good job with its amendments to Rule 68 and that its changes to Rule 47
appear to be acceptable.
B.

Inconsistency in Language in ORCP 71 B(1)

Judge Roberts explained that a fellow judge had e‐mailed her regarding Rule 71 (Appendix
O). He wrote of an apparent inconsistency in the limitation on when a party can move to
set aside a default judgment. She stated that some language within the rule speaks about
filing a motion seeking relief because of excusable neglect within one year of the entry of
the judgment, while other language talks about a time period within one year of notice of
entry of the judgment. She noted that those can be different times. Prof. Peterson stated
that the underlying facts of the case at issue appear to be that the party that obtained the
judgment kept notice of the entry of that judgment from the losing party, which might
also go to fraud on the court but we do not have enough of the facts to know this.
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Prof. Peterson suggested including this issue on the agenda for next biennium. The
Council agreed.
VI.

Adjournment

Mr. Brian adjourned the meeting at 12:09 p.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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Legislative Session
Deadline for Publishing Promulgated Amendments (60 days after
promulgation meeting): February 1, 2017
Election of officers
Election of Legislative Advisory Committee
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PROPOSED ANNUAL SCHEDULE
2017
2018
January

February

March

January

February

March

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

1 2 3 4 5 6 7

1 2 3 4

1 2 3 4

1 2 3 4 5 6

1 2 3

1 2 3

8 9 10 11 12 13 14

5 6 7 8 9 10 11

5 6 7 8 9 10 11

7 8 9 10 11 12 13

4 5 6 7 8 9 10

4 5 6 7 8 9 10

15 16 17 18 19 20 21

12 13 14 15 16 17 18

12 13 14 15 16 17 18

14 15 16 17 18 19 20

11 12 13 14 15 16 17

11 12 13 14 15 16 17

22 23 24 25 26 27 28

19 20 21 22 23 24 25

19 20 21 22 23 24 25

21 22 23 24 25 26 27

18 19 20 21 22 23 24

18 19 20 21 22 23 24

29 30 31

26 27 28

26 27 28 29 30 31

28 29 30 31

25 26 27 28

25 26 27 28 29 30 31

April

May

June

April

May

June

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

1

1 2 3 4 5 6

1 2 3

1 2 3 4 5 6 7

1 2 3 4 5

1 2

8 9 10 11 12 13 14

7 8 9 10 11 12 13

4 5 6 7 8 9 10

6 7 8 9 10 11 12

3 4 5 6 7 8 9

9 10 11 12 13 14 15

14 15 16 17 18 19 20

11 12 13 14 15 16 17

15 16 17 18 19 20 21

13 14 15 16 17 18 19

10 11 12 13 14 15 16

16 17 18 19 20 21 22

21 22 23 24 25 26 27

18 19 20 21 22 23 24

22 23 24 25 26 27 28

20 21 22 23 24 25 26

17 18 19 20 21 22 23

28 29 30 31

25 26 27 28 29 30

29 30

27 28 29 30 31

24 25 26 27 28 29 30

2 3 4 5 6 7 8

23 24 25 26 27 28 29
30

July

August

September

July

August

September

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

1

1 2 3 4 5

2 3 4 5 6 7 8
9 10 11 12 13 14 15
16 17 18 19 20 21 22
23 24 25 26 27 28 29

1 2

1 2 3 4 5 6 7

1 2 3 4

1

6 7 8 9 10 11 12

3 4 5 6 7 8 9

8 9 10 11 12 13 14

5 6 7 8 9 10 11

2 3 4 5 6 7 8

13 14 15 16 17 18 19

10 11 12 13 14 15 16

15 16 17 18 19 20 21

12 13 14 15 16 17 18

9 10 11 12 13 14 15

20 21 22 23 24 25 26

17 18 19 20 21 22 23

22 23 24 25 26 27 28

19 20 21 22 23 24 25

16 17 18 19 20 21 22

27 28 29 30 31

24 25 26 27 28 29 30

29 30 31

26 27 28 29 30 31

23 24 25 26 27 28 29

30 31

30

October

November

December

October

November

December

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

S M T W T F S

1 2

1 2 3 4 5 6

1 2 3

1

8 9 10 11 12 13 14

5 6 7 8 9 10 11

1 2 3 4

3 4 5 6 7 8 9

7 8 9 10 11 12 13

4 5 6 7 8 9 10

2 3 4 5 6 7 8

15 16 17 18 19 20 21

12 13 14 15 16 17 18

10 11 12 13 14 15 16

14 15 16 17 18 19 20

11 12 13 14 15 16 17

9 10 11 12 13 14 15

22 23 24 25 26 27 28

19 20 21 22 23 24 25

17 18 19 20 21 22 23

21 22 23 24 25 26 27

18 19 20 21 22 23 24

16 17 18 19 20 21 22

29 30 31

26 27 28 29 30

24 25 26 27 28 29 30

28 29 30 31

25 26 27 28 29 30

23 24 25 26 27 28 29

1 2 3 4 5 6 7

31

KEY
Council Meeting Month
Meeting-Free Month
Deadline for Publishing Proposed Amendments (30 days before
promulgation meeting): October 5, 2017 /October 4, 2018
Legislative Session (estimated)
Deadline for Publishing Promulgated Amendments (60 days after
promulgation meeting): January 2, 2018 / January 1, 2019

30 31
There would be 3 additional meetings in the odd-numbered calendar
years (7 vs. 4). There would be one less meeting in the even-numbered
calendar years (7 vs. 8). In short, we would meet 14 times in 2 years rather
than 12 times. We would continue to have two summer months off, plus
additional time around the holidays.
We would need to change expiration of members’ terms from August 31
to December 31. (This should not be a problem for current members
because their terms will still end in the same calendar year.) We would
also need to amend the rules of procedure to require the election of the
chair, vice-chair, treasurer, and Legislative Advisory Committee at the
final meeting of the year (November).

Election of officers and Legislative Advisory Committee
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COUNCIL ON COURT PROCEDURES
RULES OF PROCEDURE
The following are Rules of Procedure adopted pursuant to ORS 1.730(2)(b). [The] These
rules do not cover Council membership, terms, notices, public meeting requirements, voting, or
expense reimbursement to the extent that these subjects are directly covered in [the statute.]
ORS 1.725-1.760.
I.

MEETINGS
Meetings of the Council shall be held regularly at the time and place fixed by the Chair

after any appropriate consultation with the [Executive Committee.] Council. At least two weeks
prior to the date of a regular Council meeting, the Executive Director shall distribute a notice of
meeting and agenda. Special meetings of the Council may be called at any time by the Chair
after any appropriate consultation with the Executive Committee. Notice of special meetings of
the Council stating the time, place, and purpose of any such meeting shall be given personally,
by telephone, by e-mail, or by mail to each Council member not less than twenty-four hours
prior to the holding of the meeting. Notice of special meetings may be waived in writing by any
Council member at any time. Attendance of any Council member at any meeting shall constitute
a waiver of notice of [such] that meeting except [where] when a Council member attends the
meeting for the express purpose of objecting to the transaction of any business because the
meeting is not lawfully called.
All meetings shall be conducted in accordance with parliamentary procedure, or such
reasonable rules of procedure as are adopted by the Chair from time to time.
II.

OFFICERS, EXECUTIVE COMMITTEE, COMMITTEES
A. Officers. The Council shall choose the following officers from among its

membership: a Chair, Vice Chair, and Treasurer. These officers shall be elected for a [period]
term of one year. Officers for the succeeding year shall be elected at the [first] September
meeting of the Council [following September 1 of] each year and shall serve until a successor is
elected. The powers and duties of the officers shall be as follows:
1.

Chair. The Chair shall preside at meetings of the Council, shall set the

time and place for meetings of the Council, shall direct the activities of the Executive
1-
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Director, may issue public statements relating to the Council, and shall have such other
powers and perform such other duties as may be assigned to the Chair by the Council.
2.

Vice Chair. The Vice Chair shall preside at meetings of the Council in the

absence of the Chair and shall have such other powers and perform such other duties as
may be assigned to the Vice Chair by the Council.
3.

Treasurer. The Treasurer shall preside at all meetings of the Council in

the absence of the Chair and Vice Chair and shall have general responsibility for
reporting to the Council on disbursement of funds and preparation of a budget for the
Council and shall have such other powers and perform such other duties as may be
assigned to the Treasurer by the Council.
B.

Executive Committee. The above officers shall constitute an Executive

Committee of the Council. The Executive Committee shall have the authority to employ or
contract with staff and may authorize disbursement of funds of the Council or may delegate
authority to disburse funds to the Executive Director and shall perform such other duties as may
be assigned to it by the Council. The Executive Committee or its delegate shall set the agenda
for each Council meeting prior to [such] the meeting and provide reasonable notice to Council
members of [such] the agenda.
C.

Committees. The Chair may appoint [such] any committees from Council

membership as the Chair shall deem necessary to carry out the business and purposes of the
Council. [Such] All committees shall report to and recommend action to the Council.
D.

Legislative Advisory Committee ("LAC").
1.

Definitions. When used in this section, the phrase "LAC" means the

committee [selected] elected pursuant to ORS 1.760. The phrase "super majority" means
the vote necessary to promulgate rules under ORS 1.730(2)(a).
2.

Activities of LAC and LAC Members. When the LAC is called upon to

provide technical analysis and advice to a legislative committee, it must not represent that
such technical analysis and advice is representative of the Council unless the one of the
following has occurred:
a.
2-
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such technical analysis and advice through a super majority; or
b.

The LAC, after a request by a legislative committee, has presented
any proposal to the Council and the Council has voted, by its super
majority, to support the specific analysis and advice to be rendered
to the committee.

Unless the Council has approved the matter through one of the methods above,
the LAC shall offer any technical analysis and advice with the express disclaimer that such
technical analysis and advice does not represent the opinion of the Council on Court Procedures.
The LAC shall not exercise its statutory discretion to take a position on behalf of the
Council on Court Procedures on proposed legislation unless [such] that position has been
submitted to the Council and approved by a super majority.
Any member of the LAC who chooses to appear and offer testimony before a legislative
committee, and who has not obtained the approval of the Council concerning the content of his
or her testimony, shall not represent to the legislative committee that [such] the member speaks
for the Council, but shall only identify himself or herself as a member of the LAC, and expressly
indicate that he or she is not authorized to speak on behalf of the Council.
III.

EXECUTIVE DIRECTOR, STAFF, ADMINISTRATIVE OFFICE, CONTROL OF
FUNDS
A.

Executive Director. Under direction of the Chair, the Executive Director shall be

responsible for the employment and supervision of other Council staff; maintenance of records
of the Council; presentation and submission of minutes of the meetings of the Council; provision
of all required [notice] notices of meetings of the Council; preparation and [disbursement]
distribution of Council [agenda] meeting agendas; and receipt and preparation of suggestions
for modification of rules of pleading, practice, and procedure, and shall have such other powers
and perform such other duties as may be assigned to the Executive Director by the Council, the
Chair, or the Executive Committee.
B.

Staff. The Council shall employ or contract with, under terms and conditions

specified by the Council or the Executive Committee, such other staff members as may be
required to carry out the purposes of the Council.
3-
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C.

Control and Disbursement of Funds. Funds of the Council appropriated by the

Legislature shall be retained by [the Office of Legislative Counsel and/or] the Lewis and Clark
Law School and funds authorized for the Council by the Oregon State Bar shall be retained
by the Bar. All such funds [and] shall be paid out only as directed by the Council, the
Executive Committee, or the Executive Director as authorized by the Executive Committee.
D.

Administrative Office. The Council shall designate a location for an

administrative office for the Council. All Council records shall be kept in [such] that office
under the supervision of the Executive Director.
IV.

PREPARATION AND SUBMISSION OF RULES OF PLEADING, PRACTICE,
AND PROCEDURE
The Council shall consider and propose such rules of pleading, practice, and procedure as

it deems appropriate at its meetings.
A.

Notice of Proposed Amendments. As required by ORS 1.735(2), at least thirty

days before the meeting at which final action is to be taken on the [promulgations, amendments,
or repeals,] promulgation, amendment, or repeal of any rule included or to be included
within the Oregon Rules of Civil Procedure, the Executive Director shall prepare and cause to
be published to all members of the Bar the exact language of the proposed promulgations,
amendments, or repeals.
B.

Notice of Promulgation Meeting. As required by ORS 1.730(3)(b), at least two

weeks prior to the meeting at which final action is to be taken on the promulgations,
amendments, or repeals, the Executive Director shall prepare and cause to be published to all
members of the Bar and to the public a notice of such meeting, which shall include the time and
place of such meeting and a description of the substance of the agenda. At such meeting, the
Council shall receive any comments from the members of the Bar and the public relating to the
proposed promulgations, amendments, or repeals.
C.

Promulgation of Rules by the Council. Before the meeting at which final action is

to be taken on the promulgations, amendments, or repeals, the Executive Director shall distribute
to the members of the Council a draft of the proposed promulgations, amendments, or repeals,
together with a list of statutory sections superseded thereby [, and appropriate explanatory
4-
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comments,] in such form as the Council shall direct. The Council shall meet and take final action
to amend, repeal, or adopt rules of pleading, practice, and procedure and shall direct submission
of such promulgations, amendments, or repeals and any list of statutory sections affected
thereby[, together with explanatory comment,] to the Legislature before the beginning of the
regular session of the Legislature.
D.

Notice of Changes after Promulgation Meeting. Pursuant to ORS 1.735(2), if the

language of a proposed promulgation, amendment, or repeal is changed by the Council after
consideration at the meeting at which final action is to be taken on promulgations, amendments,
or repeals, the Executive Director shall prepare and cause to be published notification of the
change to all members of the Bar within 60 days after the date of that meeting.
Adopted by vote of the Council on Court Procedures [this 12th day of September, 2009.]
_______________.
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COUNCIL ON COURT PROCEDURES
RULES OF PROCEDURE
The following are Rules of Procedure adopted pursuant to ORS 1.730(2)(b). [The] These
rules do not cover Council membership, terms, notices, public meeting requirements, voting, or
expense reimbursement to the extent that these subjects are directly covered in [the statute.]
ORS 1.725-1.760.
I.

MEETINGS
Meetings of the Council shall be held regularly at the time and place fixed by the Chair

after any appropriate consultation with the [Executive Committee.] Council. At least two weeks
prior to the date of a regular Council meeting, the Executive Director shall distribute a notice of
meeting and agenda. Special meetings of the Council may be called at any time by the Chair
after any appropriate consultation with the Executive Committee. Notice of special meetings of
the Council stating the time, place, and purpose of any such meeting shall be given personally,
by telephone, by e-mail, or by mail to each Council member not less than twenty-four hours
prior to the holding of the meeting. Notice of special meetings may be waived in writing by any
Council member at any time. Attendance of any Council member at any meeting shall constitute
a waiver of notice of [such] that meeting except [where] when a Council member attends the
meeting for the express purpose of objecting to the transaction of any business because the
meeting is not lawfully called.
All meetings shall be conducted in accordance with parliamentary procedure, or such
reasonable rules of procedure as are adopted by the Chair from time to time.
II.

OFFICERS, EXECUTIVE COMMITTEE, COMMITTEES
A. Officers. The Council shall choose the following officers from among its

membership: a Chair, Vice Chair, and Treasurer. These officers shall be elected for a [period]
term of one year. Officers for the succeeding year shall be elected at the [first] last meeting of
the Council [following September 1] of each year and shall serve until a successor is elected.
The powers and duties of the officers shall be as follows:
1.

Chair. The Chair shall preside at meetings of the Council, shall set the

time and place for meetings of the Council, shall direct the activities of the Executive
1-
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Director, may issue public statements relating to the Council, and shall have such other
powers and perform such other duties as may be assigned to the Chair by the Council.
2.

Vice Chair. The Vice Chair shall preside at meetings of the Council in the

absence of the Chair and shall have such other powers and perform such other duties as
may be assigned to the Vice Chair by the Council.
3.

Treasurer. The Treasurer shall preside at all meetings of the Council in

the absence of the Chair and Vice Chair and shall have general responsibility for
reporting to the Council on disbursement of funds and preparation of a budget for the
Council and shall have such other powers and perform such other duties as may be
assigned to the Treasurer by the Council.
B.

Executive Committee. The above officers shall constitute an Executive

Committee of the Council. The Executive Committee shall have the authority to employ or
contract with staff and may authorize disbursement of funds of the Council or may delegate
authority to disburse funds to the Executive Director and shall perform such other duties as may
be assigned to it by the Council. The Executive Committee or its delegate shall set the agenda
for each Council meeting prior to [such] the meeting and provide reasonable notice to Council
members of [such] the agenda.
C.

Committees. The Chair may appoint [such] any committees from Council

membership as the Chair shall deem necessary to carry out the business and purposes of the
Council. [Such] All committees shall report to and recommend action to the Council.
D.

Legislative Advisory Committee ("LAC").
1.

Definitions. When used in this section, the phrase "LAC" means the

committee [selected] elected pursuant to ORS 1.760. The phrase "super majority" means
the vote necessary to promulgate rules under ORS 1.730(2)(a).
2.

Activities of LAC and LAC Members. When the LAC is called upon to

provide technical analysis and advice to a legislative committee, it must not represent that
such technical analysis and advice is representative of the Council unless the one of the
following has occurred:
a.
2-
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approved such technical analysis and advice through a super
majority; or
b.

The LAC, after a request by a legislative committee, has presented
any proposal to the Council[,] and the Council has voted, by its
super majority, to support the specific analysis and advice to be
rendered to the committee.

Unless the Council has approved the matter through one of the methods above,
the LAC shall offer any technical analysis and advice with the express disclaimer that such
technical analysis and advice does not represent the opinion of the Council on Court Procedures.
The LAC shall not exercise its statutory discretion to take a position on behalf of the
Council on Court Procedures on proposed legislation unless [such] that position has been
submitted to the Council and approved by a super majority.
Any member of the LAC who chooses to appear and offer testimony before a legislative
committee, and who has not obtained the approval of the Council concerning the content of his
or her testimony, shall not represent to the legislative committee that [such] the member speaks
for the Council, but shall only identify himself or herself as a member of the LAC, and expressly
indicate that he or she is not authorized to speak on behalf of the Council.
III.

EXECUTIVE DIRECTOR, STAFF, ADMINISTRATIVE OFFICE, CONTROL OF
FUNDS
A.

Executive Director. Under direction of the Chair, the Executive Director shall be

responsible for the employment and supervision of other Council staff; maintenance of records
of the Council; presentation and submission of minutes of the meetings of the Council; provision
of all required [notice] notices of meetings of the Council; preparation and [disbursement]
distribution of Council [agenda] meeting agendas; and receipt and preparation of suggestions
for modification of rules of pleading, practice, and procedure, and shall have such other powers
and perform such other duties as may be assigned to the Executive Director by the Council, the
Chair, or the Executive Committee.
B.

Staff. The Council shall employ or contract with, under terms and conditions

specified by the Council or the Executive Committee, such other staff members as may be
3-
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required to carry out the purposes of the Council.
C.

Control and Disbursement of Funds. Funds of the Council appropriated by the

Legislature shall be retained by [the Office of Legislative Counsel and/or] the Lewis and Clark
Law School and funds authorized for the Council by the Oregon State Bar shall be retained
by the Bar. All such funds [and] shall be paid out only as directed by the Council, the
Executive Committee, or the Executive Director as authorized by the Executive Committee.
D.

Administrative Office. The Council shall designate a location for an

administrative office for the Council. All Council records shall be kept in [such] that office
under the supervision of the Executive Director.
IV.

PREPARATION AND SUBMISSION OF RULES OF PLEADING, PRACTICE,
AND PROCEDURE
The Council shall consider and propose such rules of pleading, practice, and procedure as

it deems appropriate at its meetings.
A.

Notice of Proposed Amendments. As required by ORS 1.735(2), at least thirty

days before the meeting at which final action is to be taken on the [promulgations, amendments,
or repeals,] promulgation, amendment, or repeal of any rule included or to be included
within the Oregon Rules of Civil Procedure, the Executive Director shall prepare and cause to
be published to all members of the Bar the exact language of the proposed promulgations,
amendments, or repeals.
B.

Notice of Promulgation Meeting. As required by ORS 1.730(3)(b), at least two

weeks prior to the meeting at which final action is to be taken on the promulgations,
amendments, or repeals, the Executive Director shall prepare and cause to be published to all
members of the Bar and to the public a notice of such meeting, which shall include the time and
place of such meeting and a description of the substance of the agenda. At such meeting, the
Council shall receive any comments from the members of the Bar and the public relating to the
proposed promulgations, amendments, or repeals.
C.

Promulgation of Rules by the Council. Before the meeting at which final action is

to be taken on the promulgations, amendments, or repeals, the Executive Director shall distribute
to the members of the Council a draft of the proposed promulgations, amendments, or repeals,
4-
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together with a list of statutory sections superseded thereby [, and appropriate explanatory
comments,] in such form as the Council shall direct. The Council shall meet and take final action
to amend, repeal, or adopt rules of pleading, practice, and procedure and shall direct submission
of such promulgations, amendments, or repeals and any list of statutory sections affected
thereby[, together with explanatory comment,] to the Legislature before the beginning of the
regular session of the Legislature.
D.

Notice of Changes after Promulgation Meeting. Pursuant to ORS 1.735(2), if the

language of a proposed promulgation, amendment, or repeal is changed by the Council after
consideration at the meeting at which final action is to be taken on promulgations, amendments,
or repeals, the Executive Director shall prepare and cause to be published notification of the
change to all members of the Bar within 60 days after the date of that meeting.
Adopted by vote of the Council on Court Procedures [this 12th day of September, 2009.]
___________________.
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The Council on Court Procedures (CCP) is responsible for conducting an ongoing review of the
Oregon Rules of Civil Procedure (ORCP) to ensure the prompt and efficient administration of
justice in Oregon's circuit courts. The courts and the Oregon State Bar appoint 12 attorneys, 10
trial and appellate judges, and one public member to serve on the CCP. The CCP wrote the
ORCP and drafts amendments to the ORCP that go into effect unless amended by the
Legislature. The purpose of this survey is to find out from the users of the ORCP how well the
CCP is doing its job as well as to solicit suggestions for additions or amendments to the ORCP.
1.

Do you agree that the ORCP promote the just, speedy, and inexpensive determination of
civil court actions?
❏ Agree strongly
❏ Agree
❏ Agree somewhat
❏ Disagree somewhat
❏ Disagree
❏ Disagree strongly
❏No Opinion

2.

Please rate your familiarity with the composition and work of the CCP:
❏ Very familiar
❏ Somewhat familiar
❏ Vaguely familiar
❏ Unfamiliar
(If you answered unfamiliar, please skip to question 9.)

3.

Have you visited the CCP website?
❏ Yes
❏ No

4.

If you have visited the CCP website, please rate its usefulness:
❏ Excellent
❏ Good
❏ Fair
❏ Poor
❏ Extremely Poor
❏No Opinion

Council on Court Procedures ‐ Draft Survey 11/4/16
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5.

Have you ever made a proposal to the CCP?
❏ Yes
❏ No

5.

If you are very or somewhat familiar with the work of the CCP, how would you rate the
quality of its work:
❏ Excellent
❏ Good
❏ Fair
❏ Poor
❏ Extremely Poor
❏ No Opinion

7.

If you are very or somewhat familiar with the work of the CCP, how would you rate the
CCP's responsiveness to the needs of litigants, lawyers, and judges:
❏ Excellent
❏ Good
❏ Fair
❏ Poor
❏ Extremely Poor
❏No Opinion

8.

Prior to 1979, most civil trial procedures were found in statutes enacted by the
Legislature. The ORCP were drafted by the CCP and can be amended by the CCP, subject
to a review by the Legislature, which can amend or reject the CCP’s promulgated
changes (i.e., the authority is now shared between the Legislature and the CCP). Who do
think should have the authority to draft and amend Oregon’s civil trial procedures?
❏ Continue shared authority
❏ Favor CCP
❏ Favor Legislature
❏ Other (please specify): ______________
❏No Opinion

9.

The following best describes my practice area:
❏ Defense lawyer
❏ Plaintiffs' lawyer

Council on Court Procedures ‐ Draft Survey 11/4/16
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❏ Administrative law lawyer
❏ Appellate lawyer
❏ Transactional lawyer
❏ Probate lawyer
❏ Family law lawyer
❏ Government lawyer
❏ Mediator/Arbitrator
❏ Trial judge
❏ Appellate judge
❏ Other (please specify): __________

10.

The following best describes my office:
❏ Large firm
❏ Mid‐size firm
❏ Small firm
❏ Solo practice
❏ Corporation
❏ Non‐profit
❏ Judicial Department
❏ Other (please specify): __________

11.

If you have a specific proposal for an amendment of an ORCP to improve its
functionality, please let us know here. If possible, please identify the specific rule or
rules to which the change or changes pertain.

12.

Other than proposals for changes in rules or procedures, please add any comments you
feel are appropriate about the CCP or its work:

13.

If you have provided a proposal or other feedback and would like to be available in case
the CCP has any questions, please provide your name, telephone number, and e‐mail
address.

Council on Court Procedures ‐ Draft Survey 11/4/16
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1

SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

2

RULE 9

3

A Service; when required. Except as otherwise provided in these rules, every order;

4

every pleading subsequent to the original complaint; every written motion other than one that

5

may be heard ex parte; and every written request, notice, appearance, demand, offer to allow

6

judgment, designation of record on appeal, and similar document shall be served [upon] on

7

each of the parties. No service need be made on parties in default for failure to appear except

8

that pleadings asserting new or additional claims for relief against them shall be served [upon]

9

on them in the manner provided for service of summons in Rule 7.

10

B Service; how made. [Whenever] Except as otherwise provided in Rule 7 or Rule 8,

11

whenever under these rules service is required or permitted to be made [upon] on a party, and

12

that party is represented by an attorney, the service shall be made [upon] on the attorney

13

unless otherwise ordered by the court. Service [upon] on the attorney or [upon] on a party shall

14

be made by delivering a copy to that attorney or party; by mailing it to the attorney’s or party’s

15

last known address; by e‐mail as provided in section G of this rule; by electronic service as

16

provided in section H of this rule; or, if the party is represented by an attorney, by facsimile

17

communication [or by e‐mail] as provided in [sections] section F [or G] of this rule. Delivery of a

18

copy within this rule means: handing it to the person to be served; or leaving it at the person’s

19

office with the [person’s clerk or] person who is apparently in charge [thereof]; or, if there is no

20

one in charge, leaving the copy in a conspicuous place therein; or, if the office is closed or the

21

person to be served has no office, leaving the copy at the person’s dwelling house or usual

22

place of abode with some person 14 years of age or older then residing therein. A party who

23

has appeared without providing an appropriate address for service may be served by filing [a

24

copy of] the pleading or other document with the court. Service by mail is complete [upon] on

25

mailing. Service of any notice or other document to bring a party into contempt may only be

26

[upon] on that party personally.
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1

C Filing; proof of service. Except as provided by section D of this rule, all documents

2

required to be served [upon] on a party by section A of this rule shall be filed with the court

3

within a reasonable time after service. Except as otherwise provided in Rule 7 and Rule 8, proof

4

of service of all documents required or permitted to be served may be by written

5

acknowledgment of service, by affidavit or declaration of the person making service, or by

6

certificate of an attorney. Proof of service may be made [upon] on the document served or as a

7

separate document attached thereto.

8
9

C(1) Proof of service by facsimile communication. If service is made by facsimile
communication [or by e‐mail,] under section F of this rule, proof of service shall be made by

10

affidavit or by declaration of the person making service, or by certificate of an attorney [or

11

sheriff. If service is made by facsimile communication under section F of this rule,] and the

12

person making service shall attach to the affidavit, declaration, or certificate printed

13

confirmation of receipt of the message generated by the transmitting technology.

14

C(2) Proof of service by e‐mail. If service is made by e‐mail under section G of this rule,

15

[the person making service must certify] proof of service shall be made by affidavit or by

16

declaration of the person making service, or by certificate of an attorney, stating either that

17

the other party has consented to service by e‐mail or that he or she received confirmation that

18

the message and attachment [was] were received[, either by return e‐mail, automatically

19

generated message, facsimile communication, or orally; however, an] by the designated

20

recipient and specifying the method by which the sender received confirmation. An

21

automatically generated message indicating that the recipient is out of the office or is

22

otherwise unavailable cannot support the required certification, nor can an automatically

23

generated e‐mail delivery status notification. Service by e‐mail is effective at the time of

24

receipt of the message and any attachment by the designated recipient.

25
26

C(3) Proof of service by electronic service. If service is made by electronic service
under section H of this rule, proof of service shall be made by affidavit or by declaration of
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1

the person making service, or by certificate of an attorney, specifying that service was

2

completed by electronic service.

3

C(4) Proof of service on a party without a service address. Service on a party who has

4

appeared without providing an appropriate address for service shall be by affidavit or by

5

declaration of the person filing the document, or by certificate of an attorney, that service by

6

filing as provided in section B of this rule is appropriate.

7

D When filing not required. Notices of deposition, requests made pursuant to Rule 43,

8

and answers and responses thereto shall not be filed with the court. This rule shall not preclude

9

their use as exhibits or as evidence on a motion or at trial. Offers to allow judgment made

10

pursuant to Rule 54 E shall not be filed with the court except as provided in Rule 54 E(3).

11

E Filing with the court defined. The filing of pleadings and other documents with the

12

court as required by these rules shall be made by filing them with the clerk of the court or the

13

person exercising the duties of that office. The clerk or the person exercising the duties of that

14

office shall endorse [upon] on the pleading or document the time of day, the day of the month,

15

the month, and the year. The clerk or person exercising the duties of that office is not required

16

to receive for filing any document unless a caption that includes the name of the court; the case

17

number of the action, if one has been assigned; the title of the document; and the names of the

18

parties are legibly displayed on the front of the document, nor unless the contents of the

19

document are legible. Further, the clerk is not required to receive for filing any document that

20

does not include the name, address, and telephone number of the party or the attorney for the

21

party, if the party is represented.

22

F Service by facsimile communication. Whenever under these rules service is required

23

or permitted to be made [upon] on a party, and that party is represented by an attorney, the

24

service may be made [upon] on the attorney by means of facsimile communication if the

25

attorney has such technology available and said technology is operating at the time service is

26

made. Service in this manner shall be subject to Rule 10 [C]B. Facsimile communication
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1

includes: a telephonic facsimile communication device; a facsimile server or other

2

computerized system capable of receiving and storing incoming facsimile communications

3

electronically and then routing them to users on paper or via e‐mail; or an internet facsimile

4

service that allows users to send and receive facsimiles from their personal computers using an

5

existing e‐mail account.

6

G Service by e‐mail. [Service by e‐mail is prohibited unless attorneys agree in writing to

7

e‐mail service.] Whenever under these rules service is required or permitted to be made on a

8

party, unless the party or the party’s attorney is exempted from service by e‐mail by an order

9

of the court, the service may be made by means of e‐mail. Service is complete under this rule

10

on confirmation of receipt of the email or, if the receiving party has consented to service by

11

email, on transmission of the email. [This agreement] Any party or any party’s attorney must

12

provide the [names] name and e‐mail [addresses] address of [all attorneys] that party or that

13

attorney and [the attorneys’ designees,] that attorney’s designee, if any, [to be] on any

14

document served by e‐mail. Any party or attorney who has [consented to] communicated by e‐

15

mail or by electronic service must notify the other parties in writing of any changes to [the] that

16

party or that attorney’s e‐mail address. [Any attorney may withdraw his or her agreement at

17

any time, upon proper notice via e‐mail and any one of the other methods authorized by this

18

rule. Subject to Rule 10 C, service is effective under this method when the sender has received

19

confirmation that the attachment has been received by the designated recipient. Confirmation

20

of receipt does not include an automatically generated message that the recipient is out of the

21

office or is otherwise unavailable.] Service in this manner shall be subject to Rule 10 B.

22

H Service by electronic service. As used in this section, electronic service means using

23

an electronic filing system provided by the Oregon Judicial Department and in the manner

24

prescribed in rules adopted by the Chief Justice of the Oregon Supreme Court.

25
26
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Shari Nilsson <nilsson@lclark.edu>

Re: Rule 9 issues
Shari Nilsson <nilsson@lclark.edu>
To: cocp-list <cocp-list@lclark.edu>

Fri, Nov 11, 2016 at 2:41 PM

All,
Mark wrote a reply to Troy's concern about Rule 9 that we thought might be worth excerpting and sharing with the
group, as it lays out pretty clearly the issues of concern and the attempted resolution:
The plan is to have lawyers who "volunteer" to receive service by e mail to be deemed to be served at the
time of transmission. (They still have the Rule 10 C three day extension for a response, just as with the
U.S.mail.) The certificate of service can be included in or attached to the document and recite when and how
service occurred and that the recipient has consented to service by e mail. However, the committee, and the
Council, did not agree that e mail service is as reliable as the U.S. mail which, among other things, has no
spam filters. We can assume that some lawyers will resist consenting to service by e mail. The current rule
reads, "Service is effective ... when the sender has received confirmation that the attachment has been
received by the designated recipient." Judge Wolf inspected random certificates of service and noted that
none of them complied with the current rule. The rule currently requires confirmation in all cases; the
amendment would not require confirmation when the opposing party consents to e mail service.
The next question is, when is an e mail deemed served when the opposing party has not consented to service
by e mail. It seems illogical and inefficient to push the date of service back to the date on which the recipient
finally replies to say that they have in fact received the document, especially when the recipient, as a
professional, acknowledges that receipt occurred on last Monday but, due to an ongoing trial, the recipient
did not find time to confirm receipt until Friday. Service should be deemed to have occurred on Monday. If
the recipient cannot, or will not, acknowledge on which day the e mail was opened, then the default date for
service is the day that the recipient confirms that he or she did in fact receive the document.
In any case, it appears that the certificate of service under the current rule and for non-consenting opponents
under the proposed amendment will logically have to be a separate captioned document filed subsequent to
the filing of the document that it is certifying was served. And, as Mike Brian has noted, if your opponent will
not confirm that they in fact opened your e mail, i.e., no e mail in reply and they will not take your calls, you
would be better off serving them by U.S. mail. by fax, or by personally delivering the document (and
preferably nailing it to his or her forehead).
In short, the amendment facilitates e mail service between counsel who consent to that mode of service and
attempts to better define when service occurs in cases where there is no consent.
Please let us know if you have any questions or comments with regard to Rule 9 and Mark's proposed fix.
Thanks,
Shari
________________________________
Shari Nilsson
Executive Assistant
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd
Portland OR 97219
(503) 768-6505
Fax: (503) 768-6671
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nilsson@lclark.edu
On Fri, Nov 4, 2016 at 5:00 PM, Shari Nilsson <nilsson@lclark.edu> wrote:
All,
In re-reading the Rule 9 as published, Mark discovered that our on-the-fly drafting during the meeting still seems
to leave something to be desired in conveying what we all agreed on.
First, there is an inconsistency between the last sentence of subsection C(2) and the second sentence of section
G. Second, section G as written would have an e-mail deemed to be served only on the day the recipient confirms
receipt, which could potentially be many days after the e-mail was sent and was in fact opened and read. If the
recipient acknowledges when the e-mail was received, that should be the date that service is deemed to be
completed. Otherwise, it seems that the date of confirmation will have to serve as the date of service. Mark and I
put together a working draft of alternate language that we think more specifically defines when e-mail service is
complete. We wanted to share this well in advance of the meeting so that you have the opportunity to consider it
and make any alternate suggestions that you may have.
Please feel free to reach out to either me or Mark with comments.
Thanks!
Shari
________________________________
Shari Nilsson
Executive Assistant
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd
Portland OR 97219
(503) 768-6505
Fax: (503) 768-6671
nilsson@lclark.edu
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1

SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

2

RULE 9

3
4

*****
C(2) Proof of service by e‐mail. If service is made by e‐mail under section G of this rule,

5

[the person making service must certify] proof of service shall be made by affidavit or by

6

declaration of the person making service, or by certificate of an attorney, stating either that

7

the other party has consented to service by e‐mail or that he or she received confirmation that

8

the message and attachment [was] were received[, either by return e‐mail, automatically

9

generated message, facsimile communication, or orally; however, an] by the designated

10

recipient and specifying the method by which the sender received confirmation. An

11

automatically generated message indicating that the recipient is out of the office or is

12

otherwise unavailable cannot support the required certification, nor can an automatically

13

generated e‐mail delivery status notification. Service by e‐mail is effective at the time of

14

receipt of the message and any attachment by the designated recipient.

15

*****

16

G Service by e‐mail. [Service by e‐mail is prohibited unless attorneys agree in writing to

17

e‐mail service.] Whenever under these rules service is required or permitted to be made on a

18

party, unless the party or the party’s attorney is exempted from service by e‐mail by an order

19

of the court, the service may be made by means of e‐mail. Service is complete under this rule

20

on confirmation of receipt of the email or, if the receiving party has consented to service by

21

email, on transmission of the email. If the receiving party has consented to service by e‐mail,

22

service is complete under this section on transmission of the e‐mail. If the receiving party has

23

not consented to service by e‐mail, service is complete under this section only if the receiving

24

party confirms receipt of the e‐mail, and service is deemed to have occurred when the e‐mail

25

was received or, if the receiving party does not confirm when the e‐mail was received, service

26

is deemed to have occurred when the receiving party confirms receipt. [This agreement] Any
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1

party or any party’s attorney must provide the [names] name and e‐mail [addresses] address

2

of [all attorneys] that party or that attorney and [the attorneys’ designees,] that attorney’s

3

designee, if any, [to be] on any document served by e‐mail. Any party or attorney who has

4

[consented to] communicated by e‐mail or by electronic service must notify the other parties in

5

writing of any changes to [the] that party or that attorney’s e‐mail address. [Any attorney may

6

withdraw his or her agreement at any time, upon proper notice via e‐mail and any one of the

7

other methods authorized by this rule. Subject to Rule 10 C, service is effective under this

8

method when the sender has received confirmation that the attachment has been received by

9

the designated recipient. Confirmation of receipt does not include an automatically generated

10

message that the recipient is out of the office or is otherwise unavailable.] Service in this

11

manner shall be subject to Rule 10 B.

12

*****

13
14
15
16
17
18
19
20
21
22
23
24
25
26
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1

SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

2

RULE 9

3

A Service; when required. Except as otherwise provided in these rules, every order;

4

every pleading subsequent to the original complaint; every written motion other than one that

5

may be heard ex parte; and every written request, notice, appearance, demand, offer to allow

6

judgment, designation of record on appeal, and similar document shall be served [upon] on

7

each of the parties. No service need be made on parties in default for failure to appear except

8

that pleadings asserting new or additional claims for relief against them shall be served [upon]

9

on them in the manner provided for service of summons in Rule 7.

10

B Service; how made. [Whenever] Except as otherwise provided in Rule 7 or Rule 8,

11

whenever under these rules service is required or permitted to be made [upon] on a party, and

12

that party is represented by an attorney, the service shall be made [upon] on the attorney

13

unless otherwise ordered by the court. Service [upon] on the attorney or [upon] on a party shall

14

be made by delivering a copy to that attorney or party; by mailing it to the attorney’s or party’s

15

last known address; by e‐mail as provided in section G of this rule; by electronic service as

16

provided in section H of this rule; or, if the party is represented by an attorney, by facsimile

17

communication [or by e‐mail] as provided in section F [or G] of this rule. Delivery of a copy

18

within this rule means: handing it to the person to be served; or leaving it at the person’s office

19

with the [person’s clerk or] person who is apparently in charge [thereof]; or, if there is no one in

20

charge, leaving the copy in a conspicuous place therein; or, if the office is closed or the person

21

to be served has no office, leaving the copy at the person’s dwelling house or usual place of

22

abode with some person 14 years of age or older then residing therein. A party who has

23

appeared without providing an appropriate address for service may be served by filing [a copy

24

of] the pleading or other document with the court. Service by mail is complete [upon] on

25

mailing. Service of any notice or other document to bring a party into contempt may [only be

26

upon] be only on that party personally.
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1

C Filing; proof of service.

2

C(1) Generally. Except as provided by section D of this rule, all documents required to

3

be served [upon] on a party by section A of this rule shall be filed with the court within a

4

reasonable time after service. Except as otherwise provided in Rule 7 and Rule 8, proof of

5

service of all documents required or permitted to be served may be by written

6

acknowledgment of service, by affidavit or declaration of the person making service, or by

7

certificate of an attorney. Proof of service may be made [upon] on the document served or as a

8

separate document attached thereto.

9

C(2) Proof of service by facsimile communication. If service is made by facsimile

10

communication [or by e‐mail,] under section F of this rule, proof of service shall be made by

11

affidavit or by declaration of the person making service, or by certificate of an attorney [or

12

sheriff. If service is made by facsimile communication under section F of this rule,] and the

13

person making service shall attach to the affidavit, declaration, or certificate printed

14

confirmation of receipt of the message generated by the transmitting technology.

15

C(3) Proof of service by e‐mail. If service is made by e‐mail under section G of this rule,

16

[the person making service must certify] proof of service shall be made by affidavit or by

17

declaration of the person making service, or by certificate of an attorney, stating either that

18

the other party has consented to service by e‐mail or that he or she received confirmation that

19

the message and attachment [was] were received[, either by return e‐mail, automatically

20

generated message, facsimile communication, or orally; however, an] by the designated

21

recipient and specifying the method by which the sender received confirmation. An

22

automatically generated message indicating that the recipient is out of the office or is

23

otherwise unavailable cannot support the required certification, nor can an automatically

24

generated e‐mail delivery status notification. Service by e‐mail is effective at the time of

25

receipt of the message and any attachment by the designated recipient.

26

C(4) Proof of service by electronic service. If service is made by electronic service
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1

under section H of this rule, proof of service shall be made by affidavit or by declaration of

2

the person making service, or by certificate of an attorney, specifying that service was

3

completed by electronic service.

4

C(5) Proof of service on a party without a service address. Service on a party who has

5

appeared without providing an appropriate address for service shall be by affidavit or by

6

declaration of the person filing the document, or by certificate of an attorney, that service by

7

filing as provided in section B of this rule is appropriate.

8
9

D When filing not required. Notices of deposition, requests made pursuant to Rule 43,
and answers and responses thereto shall not be filed with the court. This rule shall not preclude

10

their use as exhibits or as evidence on a motion or at trial. Offers to allow judgment made

11

pursuant to Rule 54 E shall not be filed with the court except as provided in Rule 54 E(3).

12

E Filing with the court defined. The filing of pleadings and other documents with the

13

court as required by these rules shall be made by filing them with the clerk of the court or the

14

person exercising the duties of that office. The clerk or the person exercising the duties of that

15

office shall endorse [upon] on the pleading or document the time of day, the day of the month,

16

the month, and the year. The clerk or person exercising the duties of that office is not required

17

to receive for filing any document unless a caption that includes the name of the court; the case

18

number of the action, if one has been assigned; the title of the document; and the names of the

19

parties are legibly displayed on the front of the document, nor unless the contents of the

20

document are legible. Further, the clerk is not required to receive for filing any document that

21

does not include the name, address, and telephone number of the party or the attorney for the

22

party, if the party is represented.

23

F Service by facsimile communication. Whenever under these rules service is required

24

or permitted to be made [upon] on a party, and that party is represented by an attorney, the

25

service may be made [upon] on the attorney by means of facsimile communication if the

26

attorney has such technology available and said technology is operating at the time service is
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1

made. Service in this manner shall be subject to Rule 10 B. Facsimile communication includes: a

2

telephonic facsimile communication device; a facsimile server or other computerized system

3

capable of receiving and storing incoming facsimile communications electronically and then

4

routing them to users on paper or via e‐mail; or an internet facsimile service that allows users

5

to send and receive facsimiles from their personal computers using an existing e‐mail account.

6

G Service by e‐mail. [Service by e‐mail is prohibited unless attorneys agree in writing to

7

e‐mail service.] Whenever under these rules service is required or permitted to be made on a

8

party, unless the party or the party’s attorney is exempted from service by e‐mail by an order

9

of the court, the service may be made by means of e‐mail. Service is complete under this rule

10

on confirmation of receipt of the e‐mail or, if the receiving party has consented to service by

11

e‐mail, on transmission of the e‐mail. [This agreement] Any party or any party’s attorney must

12

provide the [names] name and e‐mail [addresses] address of [all attorneys] that party or that

13

attorney and [the attorneys’ designees,] that attorney’s designee, if any, [to be] on any

14

document served by e‐mail. Any party or attorney who has [consented to] communicated by e‐

15

mail or by electronic service must notify the other parties in writing of any changes to [the] that

16

party’s or that attorney’s e‐mail address. [Any attorney may withdraw his or her agreement at

17

any time, upon proper notice via e‐mail and any one of the other methods authorized by this

18

rule. Subject to Rule 10 B, service is effective under this method when the sender has received

19

confirmation that the attachment has been received by the designated recipient. Confirmation

20

of receipt does not include an automatically generated message indicating that the recipient is

21

out of the office or is otherwise unavailable.] Service in this manner shall be subject to Rule 10

22

B.

23

H Service by electronic service. As used in these rules, “electronic service” means using

24

an electronic filing system provided by the Oregon Judicial Department and in the manner

25

prescribed in rules adopted by the Chief Justice of the Oregon Supreme Court.

26
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 9

ORCP 9 Arguments in Opposition
ORCP 9 Questions/Concerns
The current rule, regarding service by e‐mail if the attorneys agree in writing,
should be retained. E‐mail servers are notoriously frequently down, deficient,
can be hacked, and are unreliable.
How long is e‐mail consent effective?

Method of confirmation ‐‐ phone calls, voice mails?
Could lead to mischief if an attorney refuses to
acknowledge receipt.
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Shari Nilsson <nilsson@lclark.edu>

Comment to 2016 Proposed Amendments to ORCP
Mary W Johnson <maryjohnson@orlaw.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Mon, Oct 31, 2016 at 4:52 PM

Dear Council on Court Procedures:

I have been a civil litigator in Oregon for 32 years. I applaud the Council for coming into the 21st Century by proposing
email as a method of Rule 9 service.

When I serve opposing counsel or party by mail, I do not have to attach any additional verification to my declaration of
service.

When facsimile became a method of service, then a machine-produced verification must be attached to my
declaration of service.

Now for email, the proposal requires back and forth verification of service to be attached to the declaration of service.

The procedures in addition to a declaration are costs that outweigh their benefit to clients and unnecessarily increase
attorney fees. The court in any civil matter accepts declarations as evidence; and a declaration of service alone
should suffice, no matter whether the method is by mail, fax or email.

The additional procedures also imply that an attorney’s signature on a declaration of service is not credible, which is a
sad insult to the dignity of professional service as a licensed officer of the court.

Thank you for this opportunity to comment.

Mary W. Johnson, OSB 843843
Attorney at Law
Mary W. Johnson, P. C.
365 Warner Milne RD STE 203
Oregon City, OR 97045
Tel: 503 656-4144
Fax: 503 656-1183
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www.NWLegalHelp.com

Attorney-Client Privilege. This e-mail message, including any attachments, may contain attorney privileged and/or confidential
information. The review, disclosure, distribution, or copying of this message by or to anyone other than the named addressee(s)
is strictly prohibited. If you have received this message in error, please immediately notify me by reply e-mail and destroy the
original and all copies of the message.
Uniform Electronic Transactions Act. Despite the Uniform Electronic Transactions Act or the application of any other law of
similar substance or effect, in the absence of an express statement to the contrary in this e-mail message, this e-mail message,
its contents and any attachments, are not an offer or acceptance to enter into a contract and are not otherwise intended to bind
the sender of this e-mail message or any other person.
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Shari Nilsson <nilsson@lclark.edu>

FW: Comments of proposed revisions to ORCP 9
Ritchey Michael L <michael.l.ritchey@doj.state.or.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Nov 22, 2016 at 1:55 PM

Hello,

I work as general counsel for the Oregon Child Support Program(CSP) and am writing on behalf of the CSP to
comment on the proposed revisions to ORCP 9 which will permit service by email on unrepresented parties. Please
consider these comments when finalizing the proposed revisions.

1. As I read the proposal, if a party consents to service by email, confirmation of receipt is not required. Is that
correct?

2. Although the rule authorizes the use of email if a party consents to its use, it does not specify how long consent is
effective. Is consent effective until revoked or must consent be given each time a pleading is served or each time a
new legal action is initiated?

3. The rule provides that if a party has not given prior consent to service by email, service is complete only on
receipt of confirmation of delivery. I believe this creates the possibility for a party or attorney who has actually
received an email to extend the deadline for responding by not confirming delivery in a timely manner.

4. The rule does not specify any particular method by which delivery must be confirmed. Presumably, that means
telephone confirmation is allowed. Am I correct that in that case, service is complete on receipt of the phone call?
Would that include voice mail?

Thank you for the opportunity to provide comments. Please feel free to contact me if you have any questions.

Mike Ritchey

Michael L. Ritchey
Assistant Attorney General
Oregon Department of Justice|Civil Recovery Section
100 SW Market St.
Portland, OR 97201
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Phone: (503) 884-8980
Fax: (971) 673-1884

*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applicable law. If you are not the addressee or it appears from the context or otherwise that you have received this
e-mail in error, please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete
the message and any attachments from your system.
************************************
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Shari Nilsson <nilsson@lclark.edu>

Comments on 2016 proposed amendments to ORCivP
VanMeter Heather J <Heather.J.VanMeter@doj.state.or.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Mon, Nov 7, 2016 at 3:15 PM

9G Service by e-mail. The current rule, regarding service by e-mail if the attorneys agree in writing, should be
retained. E-mail servers are notoriously down, deficient, can be hacked, and are unreliable. On one case I have,
the opposing attorney’s server routinely (i.e. every time I send an email) sends a message back to me indicating
delivery is delayed, I just learned that the attorney just now received an email I sent to him in August (it is now
November). Also, e-mail confirmation receipts are ineffective and unreliable because the “recipient” may not be the
attorney, e.g. an assistant may click an email and generate a confirmation receipt without the attorney ever
knowing. E-mails of documents are routinely sent as a courtesy, and parties can currently agree to e-mail as official
service, but requiring it assumes too much effectiveness in weak e-mail systems.

36C(1) Limiting disclosure. The addition regarding court considerations is good, the considerations should be
mandatory, using “shall.” The amount in controversy definitely should be a factor, because discovery should not be
used as a weapon in litigation, it is simply a tool to be used to get at what happened. Fishing expeditions,
weaponized discovery and the like should be discouraged in practice in Oregon. Additionally, litigation costs are
already excessive especially on smaller cases, and the amount in controversy reference could help keep litigation
costs in check, which as everyone knows we all end up paying for in the form of higher taxes, higher insurance
premiums, higher prices for goods, etc.

43E(2) ESI. This addition is good, this is standard practice in federal court cases currently, and consistent with the
Sedona Principles and subsequent case law.

The above are my personal opinions, not official opinions of the DOJ or Attorney General.

Heather J. Van Meter
*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applicable law. If you are not the addressee or it appears from the context or otherwise that you have received this
e-mail in error, please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete
the message and any attachments from your system.
************************************
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1

COUNTERCLAIMS, CROSS‐CLAIMS, AND [THIRD PARTY] THIRD‐PARTY CLAIMS

2

RULE 22

3

A Counterclaims.

4

A(1) Each defendant may set forth as many counterclaims, both legal and equitable, as

5
6

[such] that defendant may have against a plaintiff.
A(2) A counterclaim may or may not diminish or defeat the recovery sought by the

7

opposing party. It may claim relief exceeding in amount or different in kind from that sought in

8

the pleading of the opposing party.

9
10

B Cross‐claim against codefendant.
B(1) In any action where two or more parties are joined as defendants, any defendant

11

may in [such] that defendant’s answer allege a cross‐claim against any other defendant. A

12

cross‐claim asserted against a codefendant must be one existing in favor of the defendant

13

asserting the cross‐claim and against another defendant, between whom a separate judgment

14

might be had in the action, and shall be[: (a)] one arising out of the occurrence or transaction

15

set forth in the complaint[;] or [(b)] related to any property that is the subject matter of the

16

action brought by plaintiff.

17

B(2) A cross‐claim may include a claim that the defendant against whom it is asserted is

18

liable, or may be liable, to the defendant asserting the cross‐claim for all or part of the claim

19

asserted by the plaintiff.

20
21

B(3) An answer containing a cross‐claim shall be served [upon] on the parties who have
appeared.

22

C [Third party] Third‐party practice.

23

C(1) After commencement of the action, a defending party, as a [third party] third‐party

24

plaintiff, may cause a summons and complaint to be served [upon] on a person not a party to

25

the action who is or may be liable to the [third party] third‐party plaintiff for all or part of the

26

plaintiff’s claim against the [third party] third‐party plaintiff as a matter of right not later than
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90 days after service of the plaintiff’s summons and complaint on the defending party.

2

Otherwise the [third party] third‐party plaintiff must obtain agreement of parties who have

3

appeared and leave of court. The person served with the summons and [third party] third‐

4

party complaint, hereinafter called the [third party] third‐party defendant, shall assert any

5

defenses to the [third party] third‐party plaintiff’s claim as provided in Rule 21 and may assert

6

counterclaims against the [third party] third‐party plaintiff and cross‐claims against other [third

7

party] third‐party defendants as provided in this rule. The [third party] third‐party defendant

8

may assert against the plaintiff any defenses [which] that the [third party] third‐party plaintiff

9

has to the plaintiff’s claim. The [third party] third‐party defendant may also assert any claim

10

against the plaintiff arising out of the transaction or occurrence that is the subject matter of the

11

plaintiff’s claim against the [third party] third‐party plaintiff. [The plaintiff] Any party may

12

assert any claim against [the third party] a third‐party defendant arising out of the transaction

13

or occurrence that is the subject matter of the plaintiff’s claim against the [third party] third‐

14

party plaintiff, and the [third party] third‐party defendant thereupon shall assert the [third

15

party] third‐party defendant’s defenses as provided in Rule 21 and may assert the [third party]

16

third‐party defendant’s counterclaims and cross‐claims as provided in this rule. Any party may

17

move to strike the [third party] third‐party claim, or for its severance or separate trial. A [third

18

party] third‐party defendant may proceed under this section against any person not a party to

19

the action who is or may be liable to the [third party] third‐party defendant for all or part of the

20

claim made in the action against the [third party] third‐party defendant.

21

C(2) A plaintiff against whom a counterclaim has been asserted may cause a [third

22

party] third‐party defendant to be brought in under circumstances [which] that would entitle a

23

defendant to do so under subsection C(1) of this section.

24

D Joinder of additional parties.

25

D(1) Persons other than those made parties to the original action may be made parties

26

to a counterclaim or cross‐claim in accordance with the provisions of [Rules 28 and 29] Rule 28
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and Rule 29.

2

D(2) A defendant may, in an action on a contract brought by an assignee of rights under

3

that contract, join as parties to that action all or any persons liable for attorney fees under ORS

4

20.097. As used in this subsection “contract” includes any instrument or document evidencing a

5

debt.

6

D(3) In any action against a party joined under this section of this rule, the party joined

7

shall be treated as a defendant for purposes of service of summons and time to answer under

8

Rule 7.

9

E Separate trial. [Upon] On the motion of any party or on the court’s own initiative, the

10

court may order a separate trial of any counterclaim, cross‐claim, or [third party] third‐party

11

claim so alleged if to do so would[: (1) be more convenient; (2) avoid prejudice; or (3)] be more

12

convenient, avoid prejudice, or be more economical and expedite the matter.

13
14
15
16
17
18
19
20
21
22
23
24
25
26
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MINOR OR INCAPACITATED PARTIES

2

RULE 27

3

A Appearance of parties by guardian or conservator. When a person who has a

4

conservator of that person’s estate or a guardian is a party to any action, the person shall

5

appear by the conservator or guardian as may be appropriate or, if the court so orders, by a

6

guardian ad litem appointed by the court in which the action is brought. The appointment of a

7

guardian ad litem shall be pursuant to this rule unless the appointment is made on the court’s

8

motion or a statute provides for a procedure that varies from the procedure specified in this

9

rule.

10

B Appointment of guardian ad litem for minors; incapacitated or financially incapable

11

parties. When a minor or a person who is incapacitated or financially incapable, as defined in

12

ORS 125.005, is a party to an action and does not have a guardian or conservator, the person

13

shall appear by a guardian ad litem appointed by the court in which the action is brought and

14

pursuant to this rule, as follows:

15

B(1) when the plaintiff or petitioner is a minor:

16

B(1)(a) if the minor is 14 years of age or older, upon application of the minor; or

17

B(1)(b) if the minor is under 14 years of age, upon application of a relative or friend of

18

the minor, or other interested person;

19

B(2) when the defendant or respondent is a minor:

20

B(2)(a) if the minor is 14 years of age or older, upon application of the minor filed within

21

the period of time specified by these rules or any other rule or statute for appearance and

22

answer after service of a summons; or

23
24
25
26

B(2)(b) if the minor fails so to apply or is under 14 years of age, upon application of any
other party or of a relative or friend of the minor, or other interested person;
B(3) when the plaintiff or petitioner is a person who is incapacitated or financially
incapable, as defined in ORS 125.005, upon application of a relative or friend of the person, or
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other interested person; or
B(4) when the defendant or respondent is a person who is incapacitated or is financially

2
3

incapable, as defined in ORS 125.005, upon application of a relative or friend of the person, or

4

other interested person, filed within the period of time specified by these rules or any other

5

rule or statute for appearance and answer after service of a summons or, if the application is

6

not so filed, upon application of any party other than the person.
C Discretionary appointment of guardian ad litem for a party with a disability. When a

7
8

person with a disability, as defined in ORS 124.005, is a party to an action, the person may

9

appear by a guardian ad litem appointed by the court in which the action is brought and

10

pursuant to this rule upon motion and one or more supporting affidavits or declarations

11

establishing that the appointment would assist the person in prosecuting or defending the

12

action.

13

D Method of seeking appointment of guardian ad litem. A person seeking

14

appointment of a guardian ad litem shall do so by filing a motion and seeking an order in the

15

proceeding in which the guardian ad litem is sought. The motion shall be supported by one or

16

more affidavits or declarations that contain facts sufficient to prove by a preponderance of the

17

evidence that the party on whose behalf the motion is filed is a minor or is incapacitated or

18

financially incapable, as defined in ORS 125.005, or is a person with a disability, as defined in

19

ORS 124.005. The court may appoint a suitable person as a guardian ad litem before notice is

20

given pursuant to section E of this rule; however, the appointment shall be reviewed by the

21

court if an objection is received as specified in subsections F(2) or F(3) of this rule.

22

E Notice of motion seeking appointment of guardian ad litem. Unless waived under

23

Section H of this rule, no later than 7 days after filing the motion for appointment of a guardian

24

ad litem, the person filing the motion must provide notice as set forth in this section, or as

25

provided in a modification of the notice requirements as set forth in Section H of this rule.

26

Notice shall be provided by mailing to the address of each person or entity listed below, by first
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class mail, a true copy of the motion, supporting affidavit(s) or declaration(s), and the form of

2

notice prescribed in Section F of this rule.

3

E(1) If the party is a minor, notice shall be provided to the minor if the minor is 14 years

4

of age or older; to the parents of the minor; to the person or persons having custody of the

5

minor; to the person who has exercised principal responsibility for the care and custody of the

6

minor during the 60‐day period before the filing of the motion; and, if the minor has no living

7

parents, to any person nominated to act as a fiduciary for the minor in a will or other written

8

instrument prepared by a parent of the minor.

9

E(2) If the party is 18 years of age or older, notice shall be given:

10

E(2)(a) to the person;

11

E(2)(b) to the spouse, parents, and adult children of the person;

12

E(2)(c) if the person does not have a spouse, parent, or adult child, to the person or

13
14
15
16

persons most closely related to the person;
E(2)(d) to any person who is cohabiting with the person and who is interested in the
affairs or welfare of the person;
E(2)(e) to any person who has been nominated as fiduciary or appointed to act as

17

fiduciary for the person by a court of any state, any trustee for a trust established by or for the

18

person, any person appointed as a health care representative under the provisions of ORS

19

127.505 to 127.660, and any person acting as attorney‐in‐fact for the person under a power of

20

attorney;

21

E(2)(f) if the person is receiving moneys paid or payable by the United States through

22

the Department of Veterans Affairs, to a representative of the United States Department of

23

Veterans Affairs regional office that has responsibility for the payments to the person;

24

E(2)(g) if the person is receiving moneys paid or payable for public assistance provided

25

under ORS chapter 411 by the State of Oregon through the Department of Human Services, to a

26

representative of the Department;
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E(2)(h) if the person is receiving moneys paid or payable for medical assistance provided

2

under ORS chapter 414 by the State of Oregon through the Oregon Health Authority, to a

3

representative of the Authority;

4

E(2)(i) if the person is committed to the legal and physical custody of the Department of

5

Corrections, to the Attorney General and the superintendent or other officer in charge of the

6

facility in which the person is confined;

7

E(2)(j) if the person is a foreign national, to the consulate for the person’s country; and

8

E(2)(k) to any other person that the court requires.

9

F Contents of notice. The notice shall contain:

10

F(1) the name, address, and telephone number of the person making the motion, and

11

the relationship of the person making the motion to the person for whom a guardian ad litem is

12

sought;

13
14

F(2) a statement indicating that objections to the appointment of the guardian ad litem
must be filed in the proceeding no later than 14 days from the date of the notice; and

15

F(3) a statement indicating that the person for whom the guardian ad litem is sought

16

may object in writing to the clerk of the court in which the matter is pending and stating the

17

desire to object.

18

G Hearing. As soon as practical after any objection is filed, the court shall hold a hearing

19

at which the court will determine the merits of the objection and make any order that is

20

appropriate.

21
22
23

H Waiver or modification of notice. For good cause shown, the court may waive notice
entirely or make any other order regarding notice that is just and proper in the circumstances.
I Settlement. Except as permitted by ORS 126.725, in cases where settlement of the

24

action will result in the receipt of property or money by a party for whom a guardian ad litem

25

was appointed under section B of this rule, court approval of any settlement must be sought

26

and obtained by a conservator unless the court, for good cause shown and on any terms that
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the court may require, expressly authorizes the guardian ad litem to enter into a settlement

2

agreement.

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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1

MINOR OR INCAPACITATED PARTIES

2

RULE 27

3

A Appearance of parties by guardian or conservator. When a person who has a

4

conservator of that person's estate or a guardian is a party to any action, the person shall

5

appear by the conservator or guardian as may be appropriate or, if the court so orders, by a

6

guardian ad litem appointed by the court in which the action is brought. The appointment of a

7

guardian ad litem shall be pursuant to this rule unless the appointment is made on the court's

8

motion or a statute provides for a procedure that varies from the procedure specified in this

9

rule.

10

B Appointment of guardian ad litem for minors; incapacitated or financially incapable

11

parties. When a minor or a person who is incapacitated or financially incapable, as those terms

12

are defined in ORS 125.005, is a party to an action and does not have a guardian or conservator,

13

the person shall appear by a guardian ad litem appointed by the court in which the action is

14

brought and pursuant to this rule, as follows:

15

B(1) when the plaintiff or petitioner is a minor:

16

B(1)(a) if the minor is 14 years of age or older, upon application of the minor; or

17

B(1)(b) if the minor is under 14 years of age, upon application of a relative or friend of

18

the minor, or other interested person;

19

B(2) when the defendant or respondent is a minor:

20

B(2)(a) if the minor is 14 years of age or older, upon application of the minor filed within

21

the period of time specified by these rules or any other rule or statute for appearance and

22

answer after service of a summons; or

23
24

B(2)(b) if the minor fails so to apply or is under 14 years of age, upon application of any
other party or of a relative or friend of the minor, or other interested person;

25

B(3) when the plaintiff or petitioner is a person who is incapacitated or financially

26

incapable, as those terms are defined in ORS 125.005, upon application of a relative or friend of
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the person, or other interested person; or

2

B(4) when the defendant or respondent is a person who is incapacitated or is financially

3

incapable, as those terms are defined in ORS 125.005, upon application of a relative or friend of

4

the person, or other interested person, filed within the period of time specified by these rules

5

or any other rule or statute for appearance and answer after service of a summons or, if the

6

application is not so filed, upon application of any party other than the person.
C Discretionary appointment of guardian ad litem for a party with a disability. When a

7
8

person with a disability, as defined in ORS 124.005, is a party to an action, the person may

9

appear by a guardian ad litem appointed by the court in which the action is brought and

10

pursuant to this rule upon motion and one or more supporting affidavits or declarations

11

establishing that the appointment would assist the person in prosecuting or defending the

12

action.

13

D Method of seeking appointment of guardian ad litem. A person seeking appointment

14

of a guardian ad litem shall do so by filing a motion and seeking an order in the proceeding in

15

which the guardian ad litem is sought. The motion shall be supported by one or more affidavits

16

or declarations that contain facts sufficient to prove by a preponderance of the evidence that

17

the party on whose behalf the motion is filed is a minor, is incapacitated or is financially

18

incapable, as those terms are defined in ORS 125.005, or is a person with a disability, as defined

19

in ORS 124.005. The court may appoint a suitable person as a guardian ad litem before notice is

20

given pursuant to section E of this rule; however, the appointment shall be reviewed by the

21

court if an objection is received as specified in subsection F(2) or F(3) of this rule.

22

E Notice of motion seeking appointment of guardian ad litem. Unless waived under

23

section H of this rule, no later than 7 days after filing the motion for appointment of a guardian

24

ad litem, the person filing the motion must provide notice as set forth in this section, or as

25

provided in a modification of the notice requirements as set forth in section H of this rule.

26

Notice shall be provided by mailing to the address of each person or entity listed below, by first
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class mail, a true copy of the motion, any supporting affidavits or declarations, and the form of

2

notice prescribed in section F of this rule.

3

E(1) If the party is a minor, notice shall be provided to the minor if the minor is 14 years

4

of age or older; to the parents of the minor; to the person or persons having custody of the

5

minor; to the person who has exercised principal responsibility for the care and custody of the

6

minor during the 60‐day period before the filing of the motion; and, if the minor has no living

7

parents, to any person nominated to act as a fiduciary for the minor in a will or other written

8

instrument prepared by a parent of the minor.

9

E(2) If the party is 18 years of age or older, notice shall be given:

10

E(2)(a) to the person;

11

E(2)(b) to the spouse, parents, and adult children of the person;

12

E(2)(c) if the person does not have a spouse, parent, or adult child, to the person or

13
14
15
16

persons most closely related to the person;
E(2)(d) to any person who is cohabiting with the person and who is interested in the
affairs or welfare of the person;
E(2)(e) to any person who has been nominated as fiduciary or appointed to act as

17

fiduciary for the person by a court of any state, any trustee for a trust established by or for the

18

person, any person appointed as a health care representative under the provisions of ORS

19

127.505 to 127.660, and any person acting as attorney‐in‐fact for the person under a power of

20

attorney;

21

E(2)(f) if the person is receiving moneys paid or payable by the United States through

22

the Department of Veterans Affairs, to a representative of the United States Department of

23

Veterans Affairs regional office that has responsibility for the payments to the person;

24

E(2)(g) if the person is receiving moneys paid or payable for public assistance provided

25

under ORS chapter 411 by the State of Oregon through the Department of Human Services, to a

26

representative of the department;
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E(2)(h) if the person is receiving moneys paid or payable for medical assistance provided

2

under ORS chapter 414 by the State of Oregon through the Oregon Health Authority, to a

3

representative of the authority;

4

E(2)(i) if the person is committed to the legal and physical custody of the Department of

5

Corrections, to the Attorney General and the superintendent or other officer in charge of the

6

facility in which the person is confined;

7

E(2)(j) if the person is a foreign national, to the consulate for the person's country; and

8

E(2)(k) to any other person that the court requires.

9

F Contents of notice. The notice shall contain:

10

F(1) the name, address, and telephone number of the person making the motion, and

11

the relationship of the person making the motion to the person for whom a guardian ad litem is

12

sought;

13
14

F(2) a statement indicating that objections to the appointment of the guardian ad litem
must be filed in the proceeding no later than 14 days from the date of the notice; and

15

F(3) a statement indicating that the person for whom the guardian ad litem is sought

16

may object in writing to the clerk of the court in which the matter is pending and stating the

17

desire to object.

18

G Hearing. As soon as practicable after any objection is filed, the court shall hold a

19

hearing at which the court will determine the merits of the objection and make any order that

20

is appropriate.

21

H Waiver or modification of notice. For good cause shown, the court may waive notice

22

entirely or make any other order regarding notice that is just and proper in the circumstances.

23

I Settlement. Except as permitted by ORS 126.725, in cases where settlement of the

24

action will result in the receipt of property or money by a party for whom a guardian ad litem

25

was appointed under section B of this rule, court approval of any settlement must be sought

26

and obtained by a conservator unless the court, for good cause shown and on any terms that
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1

the court may require, expressly authorizes the guardian ad litem to enter into a settlement

2

agreement.

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1

GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36

3

A Discovery methods. Parties may obtain discovery by one or more of the following

4

methods: depositions [upon] on oral examination or written questions; production of

5

documents or things or permission to enter [upon] land or other property[,] for inspection and

6

other purposes; physical and mental examinations; and requests for admission.

7
8
9

B Scope of discovery. Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, [upon] on the request of an adverse party,

18
19

shall disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and

23

B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

24

provisions in any insurance agreement or policy [upon] on which such coverage denial or

25

reservation of rights is based.

26

B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall
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1

be performed as soon as practicable following the filing of the complaint and the request to

2

disclose. The court may supervise the exercise of disclosure to the extent necessary to insure

3

that it proceeds properly and expeditiously. However, the court may limit the extent of

4

disclosure under this subsection as provided in section C of this rule.

5

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

6

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

7

of this subsection, an application for insurance shall not be treated as part of an insurance

8

agreement or policy.

9
10

B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse
party an opportunity to inspect or copy the insurance agreement or policy.

11

B(3) Trial preparation materials.

12

B(3)(i) Materials subject to a showing of substantial need. Subject to the provisions of

13

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

14

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

15

another party or by or for that other party's representative (including an attorney, consultant,

16

surety, indemnitor, insurer, or agent) only [upon] on a showing that the party seeking discovery

17

has substantial need of the materials in the preparation of such party's case and is unable

18

without undue hardship to obtain the substantial equivalent of the materials by other means. In

19

ordering discovery of such materials when the required showing has been made, the court shall

20

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

21

an attorney or other representative of a party concerning the litigation.

22

B(3)(ii) Prior statements. A party may obtain, without the required showing, a

23

statement concerning the action or its subject matter previously made by that party. [Upon] On

24

request, a person who is not a party may obtain, without the required showing, a statement

25

concerning the action or its subject matter previously made by that person. If the request is

26

refused, the person or party requesting the statement may move for a court order. The
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1

provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

2

purposes of this subsection, a statement previously made is [(a)] either: a written statement

3

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

4

mechanical, electrical, or other recording, or a transcription [thereof, which] that is a

5

substantially verbatim recital of an oral statement by the person making it and

6

contemporaneously recorded.

7

C Court order limiting extent of disclosure.

8

C(1) Relief available; grounds for limitation. [Upon] On motion by a party or by the

9

person from whom discovery is sought, and for good cause shown, the court in which the

10

action is pending may make any order [which] that justice requires to protect a party or person

11

from annoyance, embarrassment, oppression, or undue burden or expense, including one or

12

more of the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had

13

only on specified terms and conditions, including a designation of the time or place; [(3)] that

14

the discovery may be had only by a method of discovery other than that selected by the party

15

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

16

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

17

except persons designated by the court; [(6)] that a deposition after being sealed be opened

18

only by order of the court; [(7)] that a trade secret or other confidential research, development,

19

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

20

the parties simultaneously file specified documents or information enclosed in sealed

21

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

22

requesting discovery pay to the other party reasonable expenses incurred in attending the

23

deposition or otherwise responding to the request for discovery. In deciding what constitutes

24

an undue burden, the court shall consider, among other things, the proportionality of the

25

request for production to the needs of the case including the importance of the issues at

26

stake in the action, the amount in controversy, the parties' relative access to relevant
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1

information, the parties' resources, the importance of the discovery, and the burden or cost

2

of producing the information.

3

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

4

the court may, on such terms and conditions as are just, order that any party or person provide

5

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

6

relation to the motion.

7
8
9
10
11
12
13
14
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16
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1

GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36

3

A Discovery methods. Parties may obtain discovery by one or more of the following

4

methods: depositions [upon] on oral examination or written questions; production of

5

documents or things or permission to enter [upon] land or other property[,] for inspection and

6

other purposes; physical and mental examinations; and requests for admission.

7
8
9

B Scope of discovery. Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, [upon] on the request of an adverse party,

18
19

shall disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and

23

B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

24

provisions in any insurance agreement or policy [upon] on which such coverage denial or

25

reservation of rights is based.

26

B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall
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1

be performed as soon as practicable following the filing of the complaint and the request to

2

disclose. The court may supervise the exercise of disclosure to the extent necessary to insure

3

that it proceeds properly and expeditiously. However, the court may limit the extent of

4

disclosure under this subsection as provided in section C of this rule.

5

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

6

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

7

of this subsection, an application for insurance shall not be treated as part of an insurance

8

agreement or policy.

9
10

B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse
party an opportunity to inspect or copy the insurance agreement or policy.

11

B(3) Trial preparation materials.

12

B(3)(i) Materials subject to a showing of substantial need. Subject to the provisions of

13

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

14

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

15

another party or by or for that other party's representative (including an attorney, consultant,

16

surety, indemnitor, insurer, or agent) only [upon] on a showing that the party seeking discovery

17

has substantial need of the materials in the preparation of such party's case and is unable

18

without undue hardship to obtain the substantial equivalent of the materials by other means. In

19

ordering discovery of such materials when the required showing has been made, the court shall

20

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

21

an attorney or other representative of a party concerning the litigation.

22

B(3)(ii) Prior statements. A party may obtain, without the required showing, a

23

statement concerning the action or its subject matter previously made by that party. [Upon] On

24

request, a person who is not a party may obtain, without the required showing, a statement

25

concerning the action or its subject matter previously made by that person. If the request is

26

refused, the person or party requesting the statement may move for a court order. The
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1

provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

2

purposes of this subsection, a statement previously made is [(a)] either: a written statement

3

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

4

mechanical, electrical, or other recording, or a transcription [thereof, which] that is a

5

substantially verbatim recital of an oral statement by the person making it and

6

contemporaneously recorded.

7

C Court order limiting extent of disclosure.

8

C(1) Relief available; grounds for limitation. [Upon] On motion by a party or by the

9

person from whom discovery is sought, and for good cause shown, the court in which the

10

action is pending may make any order [which] that justice requires to protect a party or person

11

from annoyance, embarrassment, oppression, or undue burden or expense, including one or

12

more of the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had

13

only on specified terms and conditions, including a designation of the time or place; [(3)] that

14

the discovery may be had only by a method of discovery other than that selected by the party

15

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

16

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

17

except persons designated by the court; [(6)] that a deposition after being sealed be opened

18

only by order of the court; [(7)] that a trade secret or other confidential research, development,

19

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

20

the parties simultaneously file specified documents or information enclosed in sealed

21

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

22

requesting discovery pay to the other party reasonable expenses incurred in attending the

23

deposition or otherwise responding to the request for discovery. In deciding what constitutes

24

an undue burden, the court may consider, among other things, the proportionality of the

25

request for production to the needs of the case including the importance of the issues at

26

stake in the action, the amount in controversy, the parties' relative access to relevant
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1

information, the parties' resources, the importance of the discovery, and the burden or cost

2

of producing the information.

3

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

4

the court may, on such terms and conditions as are just, order that any party or person provide

5

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

6

relation to the motion.
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1

GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36

3

A Discovery methods. Parties may obtain discovery by one or more of the following

4

methods: depositions [upon] on oral examination or written questions; production of

5

documents or things or permission to enter [upon] land or other property[,] for inspection and

6

other purposes; physical and mental examinations; and requests for admission.

7
8
9

B Scope of discovery. Unless otherwise limited by order of the court in accordance with
these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, [upon] on the request of an adverse party,

18
19

shall disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and

23

B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

24

provisions in any insurance agreement or policy [upon] on which such coverage denial or

25

reservation of rights is based.

26

B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall
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1

be performed as soon as practicable following the filing of the complaint and the request to

2

disclose. The court may supervise the exercise of disclosure to the extent necessary to insure

3

that it proceeds properly and expeditiously. However, the court may limit the extent of

4

disclosure under this subsection as provided in section C of this rule.

5

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

6

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

7

of this subsection, an application for insurance shall not be treated as part of an insurance

8

agreement or policy.

9
10

B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse
party an opportunity to inspect or copy the insurance agreement or policy.

11

B(3) Trial preparation materials.

12

B(3)(i) Materials subject to a showing of substantial need. Subject to the provisions of

13

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

14

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

15

another party or by or for that other party's representative (including an attorney, consultant,

16

surety, indemnitor, insurer, or agent) only [upon] on a showing that the party seeking discovery

17

has substantial need of the materials in the preparation of such party's case and is unable

18

without undue hardship to obtain the substantial equivalent of the materials by other means. In

19

ordering discovery of such materials when the required showing has been made, the court shall

20

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

21

an attorney or other representative of a party concerning the litigation.

22

B(3)(ii) Prior statements. A party may obtain, without the required showing, a

23

statement concerning the action or its subject matter previously made by that party. [Upon] On

24

request, a person who is not a party may obtain, without the required showing, a statement

25

concerning the action or its subject matter previously made by that person. If the request is

26

refused, the person or party requesting the statement may move for a court order. The
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1

provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

2

purposes of this subsection, a statement previously made is [(a)] either: a written statement

3

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

4

mechanical, electrical, or other recording, or a transcription [thereof, which] that is a

5

substantially verbatim recital of an oral statement by the person making it and

6

contemporaneously recorded.

7

C Court order limiting extent of disclosure.

8

C(1) Relief available; grounds for limitation. [Upon] On motion by a party or by the

9

person from whom discovery is sought, and for good cause shown, the court in which the

10

action is pending may make any order [which] that justice requires to protect a party or person

11

from annoyance, embarrassment, oppression, or undue burden or expense, including one or

12

more of the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had

13

only on specified terms and conditions, including a designation of the time or place; [(3)] that

14

the discovery may be had only by a method of discovery other than that selected by the party

15

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

16

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

17

except persons designated by the court; [(6)] that a deposition after being sealed be opened

18

only by order of the court; [(7)] that a trade secret or other confidential research, development,

19

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

20

the parties simultaneously file specified documents or information enclosed in sealed

21

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

22

requesting discovery pay to the other party reasonable expenses incurred in attending the

23

deposition or otherwise responding to the request for discovery. In deciding what constitutes

24

an undue burden, the court may consider, among other things, the proportionality of the

25

request for production to the needs of the case including the importance of the issues at

26

stake in the action, the parties' relative access to relevant information, the parties' resources,
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1

the importance of the discovery, and the burden or cost of producing the information.

2

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

3

the court may, on such terms and conditions as are just, order that any party or person provide

4

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

5

relation to the motion.
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1

GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36
A Discovery methods. Parties may obtain discovery by one or more of the following

3
4

methods: depositions [upon] on oral examination or written questions; production of

5

documents or things or permission to enter [upon] land or other property[,] for inspection and

6

other purposes; physical and mental examinations; and requests for admission.
B Scope of discovery. Unless otherwise limited by order of the court in accordance with

7
8

these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

9
10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, [upon] on the request of an adverse party,

18

shall disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

19
20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and
B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

23
24

provisions in any insurance agreement or policy [upon] on which such coverage denial or

25

reservation of rights is based.

26
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B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall

1
2

be performed as soon as practicable following the filing of the complaint and the request to

3

disclose. The court may supervise the exercise of disclosure to the extent necessary to [insure]

4

ensure that it proceeds properly and expeditiously. However, the court may limit the extent of

5

disclosure under this subsection as provided in section C of this rule.

6

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

7

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

8

of this subsection, an application for insurance shall not be treated as part of an insurance

9

agreement or policy.
B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse

10
11

party an opportunity to inspect or copy the insurance agreement or policy.

12

B(3) Trial preparation materials.

13

B(3)(a) Materials subject to a showing of substantial need. Subject to the provisions of

14

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

15

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

16

another party or by or for that other party's representative (including an attorney, consultant,

17

surety, indemnitor, insurer, or agent) only [upon] on a showing that the party seeking discovery

18

has substantial need of the materials in the preparation of such party's case and is unable

19

without undue hardship to obtain the substantial equivalent of the materials by other means. In

20

ordering discovery of such materials when the required showing has been made, the court shall

21

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

22

an attorney or other representative of a party concerning the litigation.
B(3)(b) Prior statements. A party may obtain, without the required showing, a

23
24

statement concerning the action or its subject matter previously made by that party. [Upon] On

25

request, a person who is not a party may obtain, without the required showing, a statement

26
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1

concerning the action or its subject matter previously made by that person. If the request is

2

refused, the person or party requesting the statement may move for a court order. The

3

provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

4

purposes of this subsection, a statement previously made is [(a)] either: a written statement

5

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

6

mechanical, electrical, or other recording, or a transcription [thereof, which] that is a

7

substantially verbatim recital of an oral statement by the person making it and

8

contemporaneously recorded.
C Court order limiting extent of disclosure.

9

C(1) Relief available; grounds for limitation. [Upon] On motion by a party or by the

10
11

person from whom discovery is sought, and for good cause shown, the court in which the

12

action is pending may make any order [which] that justice requires to protect a party or person

13

from annoyance, embarrassment, oppression, or undue burden or expense, including one or

14

more of the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had

15

only on specified terms and conditions, including a designation of the time or place; [(3)] that

16

the discovery may be had only by a method of discovery other than that selected by the party

17

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

18

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

19

except persons designated by the court; [(6)] that a deposition after being sealed be opened

20

only by order of the court; [(7)] that a trade secret or other confidential research, development,

21

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

22

the parties simultaneously file specified documents or information enclosed in sealed

23

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

24

requesting discovery pay to the other party reasonable expenses incurred in attending the

25

deposition or otherwise responding to the request for discovery. In deciding what constitutes
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1

an undue burden, the court shall consider, among other things, the proportionality of the

2

request for production to the needs of the case, including the importance of the issues at

3

stake in the action, the amount in controversy, the parties' relative access to relevant

4

information, the parties' resources, the importance of the discovery, and the burden or cost

5

of producing the information.

6

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

7

the court may, on such terms and conditions as are just, order that any party or person provide

8

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

9

relation to the motion.

10
11
12
13
14
15
16
17
18
19
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1

GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36
A Discovery methods. Parties may obtain discovery by one or more of the following

3
4

methods: depositions [upon] on oral examination or written questions; production of

5

documents or things or permission to enter [upon] land or other property[,] for inspection and

6

other purposes; physical and mental examinations; and requests for admission.
B Scope of discovery. Unless otherwise limited by order of the court in accordance with

7
8

these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

9
10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, [upon] on the request of an adverse party,

18

shall disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

19
20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and
B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

23
24

provisions in any insurance agreement or policy [upon] on which such coverage denial or

25

reservation of rights is based.

26
PAGE 1 -

ORCP 36, Version 2 ‐ Approved for Publication & Including
Legislative Counsel Suggestions ‐ 11/18/16
Council on Court Procedures
December 3, 2016, Meeting
Appendix H-17

B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall

1
2

be performed as soon as practicable following the filing of the complaint and the request to

3

disclose. The court may supervise the exercise of disclosure to the extent necessary to [insure]

4

ensure that it proceeds properly and expeditiously. However, the court may limit the extent of

5

disclosure under this subsection as provided in section C of this rule.

6

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

7

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

8

of this subsection, an application for insurance shall not be treated as part of an insurance

9

agreement or policy.
B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse

10
11

party an opportunity to inspect or copy the insurance agreement or policy.

12

B(3) Trial preparation materials.

13

B(3)(a) Materials subject to a showing of substantial need. Subject to the provisions of

14

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

15

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

16

another party or by or for that other party's representative (including an attorney, consultant,

17

surety, indemnitor, insurer, or agent) only [upon] on a showing that the party seeking discovery

18

has substantial need of the materials in the preparation of such party's case and is unable

19

without undue hardship to obtain the substantial equivalent of the materials by other means. In

20

ordering discovery of such materials when the required showing has been made, the court shall

21

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

22

an attorney or other representative of a party concerning the litigation.
B(3)(b) Prior statements. A party may obtain, without the required showing, a

23
24

statement concerning the action or its subject matter previously made by that party. [Upon] On

25

request, a person who is not a party may obtain, without the required showing, a statement
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1

concerning the action or its subject matter previously made by that person. If the request is

2

refused, the person or party requesting the statement may move for a court order. The

3

provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

4

purposes of this subsection, a statement previously made is [(a)] either: a written statement

5

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

6

mechanical, electrical, or other recording, or a transcription [thereof, which] that is a

7

substantially verbatim recital of an oral statement by the person making it and

8

contemporaneously recorded.
C Court order limiting extent of disclosure.

9

C(1) Relief available; grounds for limitation. [Upon] On motion by a party or by the

10
11

person from whom discovery is sought, and for good cause shown, the court in which the

12

action is pending may make any order [which] that justice requires to protect a party or person

13

from annoyance, embarrassment, oppression, or undue burden or expense, including one or

14

more of the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had

15

only on specified terms and conditions, including a designation of the time or place; [(3)] that

16

the discovery may be had only by a method of discovery other than that selected by the party

17

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

18

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

19

except persons designated by the court; [(6)] that a deposition after being sealed be opened

20

only by order of the court; [(7)] that a trade secret or other confidential research, development,

21

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

22

the parties simultaneously file specified documents or information enclosed in sealed

23

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

24

requesting discovery pay to the other party reasonable expenses incurred in attending the

25

deposition or otherwise responding to the request for discovery. In deciding what constitutes
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1

an undue burden, the court may consider, among other things, the proportionality of the

2

request for production to the needs of the case, including the importance of the issues at

3

stake in the action, the amount in controversy, the parties' relative access to relevant

4

information, the parties' resources, the importance of the discovery, and the burden or cost

5

of producing the information.

6

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

7

the court may, on such terms and conditions as are just, order that any party or person provide

8

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

9

relation to the motion.

10
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1

GENERAL PROVISIONS GOVERNING DISCOVERY

2

RULE 36
A Discovery methods. Parties may obtain discovery by one or more of the following

3
4

methods: depositions [upon] on oral examination or written questions; production of

5

documents or things or permission to enter [upon] land or other property[,] for inspection and

6

other purposes; physical and mental examinations; and requests for admission.
B Scope of discovery. Unless otherwise limited by order of the court in accordance with

7
8

these rules, the scope of discovery is as follows:
B(1) In general. For all forms of discovery, parties may inquire regarding any matter, not

9
10

privileged, [which] that is relevant to the claim or defense of the party seeking discovery or to

11

the claim or defense of any other party, including the existence, description, nature, custody,

12

condition, and location of any books, documents, or other tangible things, and the identity and

13

location of persons having knowledge of any discoverable matter. It is not a ground for

14

objection that the information sought will be inadmissible at the trial if the information sought

15

appears reasonably calculated to lead to the discovery of admissible evidence.

16

B(2) Insurance agreements or policies.

17

B(2)(a) Requirement to disclose. A party, [upon] on the request of an adverse party,

18

shall disclose:
B(2)(a)(i) the existence and contents of any insurance agreement or policy under which

19
20

a person transacting insurance may be liable to satisfy part or all of a judgment [which] that

21

may be entered in the action or to indemnify or reimburse for payments made to satisfy the

22

judgment; and
B(2)(a)(ii) the existence of any coverage denial or reservation of rights, and identify the

23
24

provisions in any insurance agreement or policy [upon] on which such coverage denial or

25

reservation of rights is based.
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B(2)(b) Procedure for disclosure. The obligation to disclose under this subsection shall

1
2

be performed as soon as practicable following the filing of the complaint and the request to

3

disclose. The court may supervise the exercise of disclosure to the extent necessary to [insure]

4

ensure that it proceeds properly and expeditiously. However, the court may limit the extent of

5

disclosure under this subsection as provided in section C of this rule.

6

B(2)(c) Admissibility; applications for insurance. Information concerning the insurance

7

agreement or policy is not by reason of disclosure admissible in evidence at trial. For purposes

8

of this subsection, an application for insurance shall not be treated as part of an insurance

9

agreement or policy.
B(2)(d) Definition. As used in this subsection, “disclose” means to afford the adverse

10
11

party an opportunity to inspect or copy the insurance agreement or policy.

12

B(3) Trial preparation materials.

13

B(3)(a) Materials subject to a showing of substantial need. Subject to the provisions of

14

Rule 44, a party may obtain discovery of documents and tangible things otherwise discoverable

15

under subsection B(1) of this rule and prepared in anticipation of litigation or for trial by or for

16

another party or by or for that other party's representative (including an attorney, consultant,

17

surety, indemnitor, insurer, or agent) only [upon] on a showing that the party seeking discovery

18

has substantial need of the materials in the preparation of such party's case and is unable

19

without undue hardship to obtain the substantial equivalent of the materials by other means. In

20

ordering discovery of such materials when the required showing has been made, the court shall

21

protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of

22

an attorney or other representative of a party concerning the litigation.
B(3)(b) Prior statements. A party may obtain, without the required showing, a

23
24

statement concerning the action or its subject matter previously made by that party. [Upon] On

25

request, a person who is not a party may obtain, without the required showing, a statement
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1

concerning the action or its subject matter previously made by that person. If the request is

2

refused, the person or party requesting the statement may move for a court order. The

3

provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the motion. For

4

purposes of this subsection, a statement previously made is [(a)] either: a written statement

5

signed or otherwise adopted or approved by the person making it[,]; or [(b)] a stenographic,

6

mechanical, electrical, or other recording, or a transcription [thereof, which] that is a

7

substantially verbatim recital of an oral statement by the person making it and

8

contemporaneously recorded.
C Court order limiting extent of disclosure.

9

C(1) Relief available; grounds for limitation. [Upon] On motion by a party or by the

10
11

person from whom discovery is sought, and for good cause shown, the court in which the

12

action is pending may make any order [which] that justice requires to protect a party or person

13

from annoyance, embarrassment, oppression, or undue burden or expense, including one or

14

more of the following: [(1)] that the discovery not be had; [(2)] that the discovery may be had

15

only on specified terms and conditions, including a designation of the time or place; [(3)] that

16

the discovery may be had only by a method of discovery other than that selected by the party

17

seeking discovery; [(4)] that certain matters not be inquired into, or that the scope of the

18

discovery be limited to certain matters; [(5)] that discovery be conducted with no one present

19

except persons designated by the court; [(6)] that a deposition after being sealed be opened

20

only by order of the court; [(7)] that a trade secret or other confidential research, development,

21

or commercial information not be disclosed or be disclosed only in a designated way; [(8)] that

22

the parties simultaneously file specified documents or information enclosed in sealed

23

envelopes to be opened as directed by the court; or [(9)] that to prevent hardship the party

24

requesting discovery pay to the other party reasonable expenses incurred in attending the

25

deposition or otherwise responding to the request for discovery. In deciding what constitutes
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1

an undue burden, the court may consider, among other things, the proportionality of the

2

request for production to the needs of the case, including the importance of the issues at

3

stake in the action, the parties' relative access to relevant information, the parties' resources,

4

the importance of the discovery, and the burden or cost of producing the information.

5

C(2) Denial of motion. If the motion for a protective order is denied in whole or in part,

6

the court may, on such terms and conditions as are just, order that any party or person provide

7

or permit discovery. The provisions of Rule 46 A(4) apply to the award of expenses incurred in

8

relation to the motion.

9
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 36

Summary of ORCP 36 Arguments in Favor

Summary of ORCP 36 Arguments in Opposition

Prefer version 1 with the “shall” language since the purpose of the rule is to enumerate the
factors pertinent to a proportionality test, so that the court will consider all of them

No indication that current “undue burden” requirement for protective orders is not working – judge's discretion works

The amount in controversy is core to the concept of proportionality. The court has discretion how
to weigh it, but taking it out entirely as one of the factors is an attempt to change the scope of the Defendants often control the information necessary to plaintiffs' cases – can now use “proportionality” to avoid
developing law in this case, essentially making it less applicable and harder to argue in Oregon.
producing information relevant and necessary to plaintiffs' cases
I would rather have Version 2, giving the court an out for considering any of the factors, than take
out “amount in
Categories of cases (civil rights, employment, consumer) where case value is limited by statute or value of violation of a
Controversy”
right is not adequately represented in monetary terms will be negatively affected
The addition regarding court considerations is good, the considerations should be mandatory,
using “shall.” The amount in controversy definitely should be a factor, because discovery should
not be used as a weapon in litigation, it is simply a tool to be used to get at what happened.

Plaintiff will have the burden of proving that the discovery request is “disproportionate” without having access to the
information in defendants' control

Favors corporate/wealthier defendants

Solution in search of problem / fix what isn't broken

More motion practice, burden on state courts, wasting time and money for no public benefit

Attempt to federalize Oregon rules

Can count on one hand number of motions to compel have had to file
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 36

Summary of ORCP 36 Arguments in Favor

Summary of ORCP 36 Arguments in Opposition

If Council is inclined to support, version 3 is least onerous
Rule might run afoul of ORS 130.710 as interpreted in Tseng v. Tseng, 277 Or App 657, 352 P 3d 7 4(2015). (Trustee's
broad and far‐reaching obligation to keep beneficiaries informed.) Embolden bad‐acting trustees to withhold
information.

Wary of amendments that restrict discretion of bench

Does existing “undue burden” have to be read to disregard any connection between scope/cost of discovery and amount
in controversy? In elder abuse/probate cases, there is often no amount in controversy.

Gives defendant the means by which to retain evidence over which only it has access.

Defense interests are seeking to reduce the flow of information to plaintiffs in lawsuits or increase the time/cost in
acquiring contested information

Secondary gain for defense bar in increase of litigation activity the new rule would guarantee

Availability of a mandatory analysis in the rule will virtually guarantee that it will be invoked in nearly every case

Business litigation can involve co‐equal manipulation of discovery and justify a rule like this on a case‐by‐case basis, but a
blanket rule is uncalled for
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 36

Summary of ORCP 36 Arguments in Favor

Summary of ORCP 36 Arguments in Opposition

Increase litigation cost

Delay time to trial

Rulings on “proportionality” would be subjective and all over the map, requiring far more judicial intervention in an area
usually managed by the parties
Recent class action ruling (Pearson v. Philip Morris Inc, 358 Or 88 (2015) raised the showing a plaintiff must make to
establish for a class to be properly certified – discovery will need to be more robust on the front end. This rule change
would create a chilling effect on the efforts of vulnerable individuals seeking meaningful redress and effective reform
from powerful organizations through innovative civil actions

Effect on plaintiffs' attorneys who are sole practitioners or work at smaller firms on contingency basis will be immense

Undercuts the spirit and intent of consumer protection statutes since consumers may be unable to gain access to key
evidence

Values convenience over justice

Requires judges to decide which cases are worthwhile and which are not

If objection made on basis of proportionality, discovery may be needed to determine the validity of this position –
resulting in more time, expense, and complexity in underlying litigation
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 36

Summary of ORCP 36 Arguments in Favor

Summary of ORCP 36 Arguments in Opposition

May incite some parties to dump large volumes of irrelevant documents in an attempt to hold back relevant documents

Experience since federal rule passed is that it has resulted in a shifting of burden of proof from the producing party to the
requesting party plus increased delay and cost

Numbers of objections to discovery will substantially increase the burden on modest means clients with non‐catastrophic
injury claims

Factors proposed in amendment are already specifically listed as considerations for limiting discovery under ORCP 36

“Importance” and other factors are subjective assessments by individual judges that cannot be applied with any
consistency or uniformity

“Parties' relative access to relevant information” can cause issues when a defendant does not physically possess the
information but, rather, a third‐party vendor does

Use “incrementality” instead of “proportionality” – once first round of discovery is complete the parties have a sense of
what they need and where it might be found, and a second targeted round of discovery is often sufficient
Undermines the public policy encouraging legal action in matters with lower amounts in controversy – would defer
prosecution of those low value cases that the legislature, speaking for the people of Oregon, has encouraged lawyers to
take

Need to show prior pattern of negligent conduct by a defendant to establish one's case would be adversely affected
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 36

Summary of ORCP 36 Arguments in Favor

Summary of ORCP 36 Arguments in Opposition
There is a need to operate with consensus when considering important issues having an impact on the public, our
profession, and the membership of the bar – there has been little or no effort to seek consensus on a matter of such
importance
Proportionality poses unacceptable risks of prejudicing state court litigation because of the limited discovery devices
available and the absence of required disclosure of relevant information (no expert discovery, interrogatories, privilege
logs, pre‐trial disclosure of witnesses)

Proportionality tilts the state litigation process in favor of defendants in cases where there is a potential for implicit bias
Will cause discovery abuses found in federal courts including: 1) asserting boilerplate objections in response to discovery
requests; 2) making overly broad and burdensome requests of marginal relevance; 3) failing to produce documents or
redacting documents on relevance grounds; 4) making “speaking objections” to coach deponents; 5) delaying production
of critical documents to impede their use at depositions or trials; 6) asserting privileges without a proper basis to justify
non‐production of documents; 7) parsing document requests so narrowly as to avoid production of documents that are
fairly comprehended by a request

If Council believes it is necessary to state what the court may or shall consider in relation to “undue burden,” it should
also specify what the court should consider in relation to “annoyance, embarrassment, and oppression.”

If passed, should use “may” not “shall” and remove “amount in controversy”

Party opposing the discovery request should have the burden of making such a showing since they now list factors for the
court to consider

Will continue the trend away from old‐school Oregon congeniality and efficiency

Pass a specific rule against overly‐aggressive discovery objections – that would do more to reduce discovery litigation
than a rule limiting the information sought
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Council on Court Procedures
Comments on Published Rules
2016
ORCP 36

Summary of ORCP 36 Arguments in Favor

Summary of ORCP 36 Arguments in Opposition

Encourage all judges to do what some judges do – invite counsel to simply call the court when they perceive that the
other side is being dishonest

Develop a registry for judges to note when attorneys act questionably and, after three mentions, start a formal inquiry
under the threat of disciplinary action

Adds a new layer of time and paperwork for the plaintiff’s lawyer

Repeatedly seen successful plaintiffs' cases deevlop out of discovery that the plaintiff could not anticipate at beginning of
case

Change may create discovery disputes where there are none today by suggesting to defendants that they may be able to
prevent discovery of harmful information

Seems similar to Multnomah County expedited trial process where discovery is limited; experience there has been
negative

Case law already helps define the application of Rule 36 C which alone is of value.

Modern electronic data storage has lessened the "burden" of responding to large discovery requests in many instances.
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Shari Nilsson <nilsson@lclark.edu>

Comments on 2016 proposed amendments to ORCivP
VanMeter Heather J <Heather.J.VanMeter@doj.state.or.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Mon, Nov 7, 2016 at 3:15 PM

9G Service by e-mail. The current rule, regarding service by e-mail if the attorneys agree in writing, should be
retained. E-mail servers are notoriously down, deficient, can be hacked, and are unreliable. On one case I have,
the opposing attorney’s server routinely (i.e. every time I send an email) sends a message back to me indicating
delivery is delayed, I just learned that the attorney just now received an email I sent to him in August (it is now
November). Also, e-mail confirmation receipts are ineffective and unreliable because the “recipient” may not be the
attorney, e.g. an assistant may click an email and generate a confirmation receipt without the attorney ever
knowing. E-mails of documents are routinely sent as a courtesy, and parties can currently agree to e-mail as official
service, but requiring it assumes too much effectiveness in weak e-mail systems.

36C(1) Limiting disclosure. The addition regarding court considerations is good, the considerations should be
mandatory, using “shall.” The amount in controversy definitely should be a factor, because discovery should not be
used as a weapon in litigation, it is simply a tool to be used to get at what happened. Fishing expeditions,
weaponized discovery and the like should be discouraged in practice in Oregon. Additionally, litigation costs are
already excessive especially on smaller cases, and the amount in controversy reference could help keep litigation
costs in check, which as everyone knows we all end up paying for in the form of higher taxes, higher insurance
premiums, higher prices for goods, etc.

43E(2) ESI. This addition is good, this is standard practice in federal court cases currently, and consistent with the
Sedona Principles and subsequent case law.

The above are my personal opinions, not official opinions of the DOJ or Attorney General.

Heather J. Van Meter
*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applicable law. If you are not the addressee or it appears from the context or otherwise that you have received this
e-mail in error, please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete
the message and any attachments from your system.
************************************
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Shari Nilsson <nilsson@lclark.edu>

Comments to proposed Rule Amendments 2016
Chin Elleanor <Elleanor.Chin@doj.state.or.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>
Cc: Crowley Kenneth C <Kenneth.C.Crowley@doj.state.or.us>

Thu, Oct 27, 2016 at 10:34 AM

Rule 36 –
I prefer version 1 with the “shall” language. The purpose of the rule is to enumerate the factors pertinent to a
proportionality test, so that the court will consider all of them. It does not limit the court’s discretion in how it weighs
those factors, or which ones it determines are pertinent to a particular case, but in the event the court’s decision is
subject to review or reconsideration, it is better for the court, the parties and any appellate decision maker to have
an unambiguous checklist. The mandatory language also encourages the parties to be more comprehensive in their
submission to the court.

The court can always note that the parties did not take a position on “relative burden” or provide sufficient
information to evaluate the impact of amount in controversy, but it is harder for the court to say “I just decided not to
consider half of the possible factors because I don’t agree that I should have to”.

The amount in controversy is core to the concept of proportionality. The court has discretion how to weigh it, but
taking it out entirely as one of the factors is an attempt to change the scope of the developing law in this case,
essentially making it less applicable and harder to argue in Oregon.

I would rather have Version 2, giving the court an out for considering any of the factors, than take out “amount in
controversy”

Rule 43

E(2) Meetings to resolve issues regarding ESI production; relevance to discovery motions. In any action in which a
request for production of ESI is anticipated, any party may request one or more meetings to confer about ESI
production in that action. No meeting may be requested until all of the parties have appeared or have provided
written notice of
intent to file an appearance pursuant to Rule 69 B(1). The court may also require that the parties meet to confer
about ESI production. Within 21 days of the request for a meeting [or order, if not otherwise specified by the court?],
the parties must meet and confer about any of the following that apply:
i.

the scope of the production of ESI;

ii.

data sources;

iii.

form of the production of ESI;

iv.
[cost of producing ESI; I’m a not sure this needs to be on the list. The
American rule that the producing party bears the costs means that a party who is concerned
about it has to affirmatively bring it up and will if it’s a problem, but I don’t think they need to be
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required to confer at an early stage]
v.

search terms relevant to identifying responsive ESI;

vi.

preservation of ESI;

vii.
viii.
the request for ESI.

issues of privilege pertaining to ESI; issues pertaining to metadata;
and any other issue a requesting or producing party deems relevant to

Failure to comply in good faith with this subsection shall be considered by a court when ruling on any motion to
compel or motion for a protective order related to ESI. The requirements in this subsection are in addition to any
other duty to confer created by any other rule.

*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applicable law. If you are not the addressee or it appears from the context or otherwise that you have received this
e-mail in error, please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete
the message and any attachments from your system.
************************************
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Christopher T. Hill
Christopher T. Hill, PC
811 S.W. Naito Parkway, Suite 420
Portland, OR 97204
(503) 227-4330
Fax (503) 227-3230
Email chill@cthlaw.com

November 22, 2016
By email, ccp@lclark.edu
Mark A. Peterson
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219
RE:

Proposed amendments to ORCP 36

Dear Mr. Peterson:
I write to ask the Council to vote no on each of the three proposed changes to
ORCP 36 incorporating varying forms of proportionality analysis into the protective
order provision of the rule.
My practice is plaintiff’s-side tort and insurance, which tends to be motor vehicle
cases and first party insurance claims, and some premises liability, professional
negligence, and products liability.
The adversarial system is premised on broad discovery so both sides have equal
access to the facts (apart from privilege and work product) so the merits of the case are
determined by the best facts selected by the parties, not just the facts available to each
party without access to facts in their adversary’s possession, custody, or control. The
adversarial system levels the playing field when one party has full access to the evidence
and the other party has limited access to the evidence. The primary problem with all
three of the proposed rule changes is they would help to restrict access to discovery by
commanding or suggesting that judges consider issues other than access to the
information.
The proposed change is unnecessary because judges are already able to consider
all of the issues raised and will be reviewed under an abuse of discretion standard. The
proposed change appears to be aimed at suggesting to judges that they should find that
discovery requests are disproportionate to the case, or that the discovery is not important,
or too costly to produce. The proposed changes highlight and place unnecessary
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emphasis on factors which tort defendants want judges to focus on, rather than
emphasizing the role of discovery in the process, which is ensuring both sides have equal
access to the facts.
In my experience, defendants pick discovery fights when the information is
harmful to the defendant’s case, so the likely battleground under the proposed rules is
information which the defense bar thinks are important to fight about and which they can
characterize as of low value to the case because plaintiff does not yet have the requested
information. Defendants will be aided by the substance of the rule because
proportionality encourages minimization of the issue the discovery is targeted to: which
sub-issue in the case is the request targeted to? How important is that sub-issue? How
useful does the request appear to that sub-issue? The proposed rule changes would shift
the question away from equal access to information, which is a necessary part of the
adversarial system, and toward a question about whether there needs to be a fight over
discovery surrounding the particular issue. The proposed rule will encourage the
disclosing party to fight because the judge will be told to consider whether each fight is
proportional to the issue involved. On the question of whether there needs to be a fight
over discovery, my sense is that most judges do not want to deal with discovery disputes.
The proposed rule changes will create discovery disputes where there are none today by
suggesting to defendants that they may be able to prevent discovery of harmful
information.
Another problematic issue is the importance of discovery factor presumes
knowledge of what the discovery is, and what the rest of the discovery has shown or will
in the future show. Plaintiff does not know that at the time of the request. It is also
difficult to know the importance of the discovery prospectively during the discovery
process. We have all had experiences during trial preparation where we look at the
evidence again and realize the significance of a fact which did not seem important at the
time the information was requested and received. We have all had experiences where
jurors keyed in on a certain fact or piece of evidence in making their decision.
Importance is easier to determine in retrospect, but if discovery is prevented on grounds
of prospective importance, we will never know what is and is not important to the
advocates and jurors because the discovery will not be produced.
The relative access to the information factor is also troubling because I often want
to know whether a defendant knew certain facts or had certain facts available to it, even if
my client or I have access to the information as well. For example, I represent a client in
a premises case involving snow and ice on a walking surface. One of the defendants
objected to production of information it had about the weather conditions because that
information is also publicly available. Under the proposed rule changes, I am concerned
that the defense would have additional leverage to shroud its knowledge in secrecy and
give that defendant the ability to feign ignorance at trial because plaintiff was
procedurally unable to get the discovery.
Finally, the Multnomah County Circuit Court has stated in substance that we need
to have more civil jury trials in order to protect the right to jury trial. The proposed
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changes to ORCP 36 would add another procedural and financial hurdle to bringing more
cases to trial.
Thanks for considering these comments, and I request that the Council vote no on
the proposed changes to ORCP 36.
Very truly yours,

Christopher T. Hill
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November 17, 2016

Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219
Re:

Amendments to ORCP 36C

Dear Members of the Council:
I have been a member of the Oregon State Bar since 1953 and have been active in trial
practice since late 1956 following my tour in the Air Force during the Korean War.
I have prosecuted many cases in the U.S. District Court for Oregon and in the Circuit
Courts of Oregon. I have also prosecuted numerous cases in U.S. District Courts in other states.
Based upon my experience, I feel there is no need to amend ORCP 36C. Any of the three
proposed amendments would in effect be contrary to the interests of the parties in the long run. In
the cases I have handled since the similar amendment of the federal rules, in only one case has
the idea of proportionality been raised. That was in Swanke v. General Motors, Inc., U.S. District
Court for North Dakota, Case No.1: 13-cv-00069-CSM. General Motors raised the issue and the
sole consequence was that both parties had to do additional briefmg and the court had to spend
additional time because of that issue. Nothing was accomplished that could not have been
accomplished prior to introducing "proportionality" into the federal rules.
As ORCP 36C now states, the court may, upon motion of a party from whom discovery is
sought, and for good cause shown, "make any order which justice requires to protect a party or
person from annoyance, embarrassment, depression, or undue burden or expense .... " In my
experience, no party needs more protection than that and it is of benefit that the rule is well
understood by judges and trial attorneys. There is no justification for adding more complexity to
the discovery process.
Rule 36C is appropriate, effective, and provides both sides with all of the protection
required. Further, there is case law that helps define the application of Rule 36C which alone is
of value.
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As to confidential documents, the parties routinely deal with that by marking the pages
produced that are confidential and provide protection of those documents through the language of
the protective order.
I add that the committee has been provided a letter from attorney Stephen L. Brischetto.
His opinions reflect my own, and I urge that no amendment be made to ORCP 36C.
Sincerely,

ACJ:ll
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MEMORANDUM
from former chairs of the Council
To: Council on Court Procedures
From: J. Michael Alexander, Kathryn H. Clarke, Brooks Cooper, Don
Corson, William A. Gaylord, The Honorable Henry Kantor, Connie Elkins
McElvey
Re: Proposed Amendments to ORCP 36C(1)
Date: November 22, 2016
The Council has submitted for comment three versions of a proposed
amendment to ORCP 36C(1). All three amendments add an analysis of “the
proportionality of the request for production to the needs of the case” to the
rule’s statement of the grounds for limiting the discovery of relevant
information.
All of us have been involved in the past in the work of the Council; all of us
have, at one time or other, chaired the Council. We are concerned that
importation of proportionality from the Federal Rules is a step in the wrong
direction for Oregon civil procedure, and are urging the Council not to
promulgate any of these amendments.
Version 1 makes a proportionality inquiry mandatory any time a party raises
an “undue burden” objection to proposed discovery. It certainly is an
improvement to make the proportionality analysis permissive rather than
mandatory, as in Version 2. Version 3 would improve upon that further by
removing “the amount in controversy” as a consideration. We believe there
is no basis at all for the underlying assumption that cases involving large
sums deserve more access to information than a consumer fraud claim that
may have a limited dollar value (for example, review of documents
produced in discovery may demonstrate a larger pattern and a basis for a
punitive damages award as in Parrott v. Carr Chevrolet, 331 Or 537
(2001)).
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But these variations do not meet the larger problem with the proposed
amendments, and for the following reasons, we also urge rejection of
Version 3.
The current rule permits a judge to limit disclosure where there is “undue
burden or expense” placed on the responding party. The amendment
expands the inquiry regarding the “undue burden” by focusing the judge, not
simply on the effect on the responding party, but on the “importance” of the
issues at stake in the action (a valuation about which there is bound to be a
sharp divergence of opinion) and the “importance” of the discovery (which
not even the requesting party may be able to determine with any assurance
until it has been seen). The amendment invites consideration of “the parties’
relative access to relevant information,” a remarkably vague phrase that fails
to explain what it has to do with the existence or nonexistence of an “undue
burden.” And “the parties’ resources” and “the burden or cost” of
production are already factors that a judge would consider under the current
rule. Finally, it may often be difficult to counter a proportionality argument
without access to the information that a party wants to protect from
disclosure.
There is no empirical evidence that the current rule is ineffective, or has
been producing unfair results. The federal court’s experiment with this
modification has only shown us that there will be more motion practice,
involving more use of judicial resources and increasing the cost of litigation.
We urge the members to reject the proposed amendments to ORCP 36C(1).
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Shari Nilsson <nilsson@lclark.edu>

Comments against "proportionality"
Jeff Merrick <jmerrick@jeffmerrick.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Wed, Nov 2, 2016 at 10:56 AM

Dear Mark,

I hope all’s well with you. Thank you for your efforts with the COCP. I worked on the
committee over a decade ago.

As of 12/31/2015, I quit the practice of law. Among the reasons I quit was I got tired of
all of the disingenuous discovery obstacles erected by aggressive counsel. Often the
negative practices had migrated to Oregon from out-of-state law firms that have outposts
in Oregon. Once seeded, the practices have become noxious, thorny shrubs on the
path to a just, speedy and inexpensive determination of every action.

Proportionality will impose additional costs and burdens on discovery.

Although the rules on “proportionality” may be seek reduce overblown discovery, the
effect will be the opposite. Some attorneys will use “proportionality” as another tool to
dissemble, dodge and delay appropriate discovery. Under the proposed proportionality
rule, the trend away from the old-school Oregon congeniality and efficiency to California
dysfunction and high litigation costs will continue

Other approaches might better stop the slide toward expensive animosity:

· Encourage all judges to do what some judges do: Invite counsel to simply call the
court when they perceive one side or the other is “engaging in bullshit.”
· Develop a registry for judges to note when attorneys act questionably. After three
mentions, start a formal inquiry under the threat of disciplinary action.

“Proportionality” is not necessary. Judges already have the power decide whether a
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request imposes an undue burden.

What about proportionality of objections to discovery? Perhaps a specific rule
against overly-aggressive discovery objections would do more to reduce discovery
litigation than any proposed rule limiting the information sought. Pass THAT rule and
maybe I’ll return to helping people as an attorney at law.

Conclusion.

The prospect of empowering jerks with a new tool to thwart discovery and hurt the
search for truth is almost as depressing as this election season, where the debate never
seems to rise to the merits of public policy choices.

Best personal regards,

Jeff

Jeff Merrick, Mediator
4800 SW Meadows Road
Suite 300
Lake Oswego, OR 97035
http://MerrickMediation.com

503-665-4234
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TRIAL LAWYERS

November I, 2016

Council on Court Procedures
c/o Lewis and Clark Law School
10015 SWTerwilligerBlvd.
Portland, OR 97219
To the Members of the Council on Court Procedures
Re: Objection to the proposed "Proportionality" discovery limitation
Dear Friends:
I write to you in objection to the proposed "Proportionality" changes to discovery in the
ORCP's. I write not just as a Plaintiff's trial attorney but also as.fonner OSB President (2011). In that
role it was imperative that the Board of Governors operate with consensus as the guidepost when
considering important issues having impact on the public, our profession and the membership ofthe
bar. There is tremendous resistance among my OTLA peers to this proposed disruption to civil
litigation practice in Oregon. Additionally, it looks like there's been little or no effort to seek
consensus on a matter of such importance.
Over the years, the council on Court Procedures has turned back many proposals in which,
essentially, corporate interests sought to make changes to our discovery process-all of which would
have made it harder for Oregonians to access the civil justice system. This "Proportionality" proposal
is just another effort to make it harder for individuals and small businesses to assert their rights.
Where is the evidence that the system does not work? Where is the evidence that the current
" undue burden" for protective orders is not working? Who stands to benefit if these changes sneak
through?
During my stint on the BOG and as President of the OSB I traveled extensively around the
country speaking with other lawyers and bar association leaders mostly about the delivery of legal
services to the public. I can report that Oregon lawyers and the practice of law in this state are subjects
of great admiration around the country. Our system, where professionalism rules the day, and where
litigation costs don't (no expert discovery, no "proportionality") shines as an example for the rest of
the nation. The Oregon people deserve to have this system preserved, not tinkered with for no good
reason.
Finally, we already have a system that screens out unnecessary discovery. It's called ajudge!
Any change to this system would just complicate a process that works very well. It would also increase
costs and delay resolution of cases.
In conclusion, ifit ain't broke, don't fix it.

piuccl.com

II

~ ---

900 SW 13th, Suite 200

II

Portland, OR 97205

II

p, 503.228.7385

F,

503.228.2571
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LAW OFFICE OF STEVE SEAL, LLC
Sent via first class mail & email: ccp@lclark.edu
November 1, 2016
Council on Court Procedures
c/o Lewis & Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219

RE:

“proportionality” in discovery

To whom it may concern:
I write to express grave concern about the proposed changes to ORCP 36, namely the
introduction of “proportionality” as an express consideration in discovery disputes.
I am a civil litigator and I have exclusively represented plaintiffs since earning my license to
practice law in 2008. Many of my clients have relatively modest claims. Inviting, or compelling,
courts to consider proportionality will undermine the ability of my clients to proceed with their claims.
My clients, through no fault of their own, often need information that is solely within the
custody or control of defendants to prove their claims. The changes to ORCP 36 will provide
defendants with a procedural mechanism to prevail against meritorious claims. It will incentivize
discovery abuse and exaggerating the burden of discovery compliance. The rule also invites
unnecessary motion practice because litigants will take a flier on the chance that they can avoid
providing discovery, which in turn will either hamper access to the courts or waste court resources
hearing discovery disputes.
What makes the proposed rule especially frustrating is that I have not seen any indication that
the current rule is not working. Unduly burdensome discovery is forbidden by the current rule.
However, in the event of a dispute, the party opposing the discovery must demonstrate to the court’s
satisfaction that the discovery is inappropriate. Under the proposed rule, plaintiffs will be asked to
prove that discovery is not disproportionate. This is unfair, because the party seeking the discovery
does not have access to the inner workings of the defendants opposing discovery.
There is no value in changing a rule for the sake of changing a rule. There is no evidence of
systematic problems under the current rule, nor is there evidence that the current rule provides
inadequate protection from inappropriate discovery requests. However, enshrining proportionality
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will deprive people of their opportunity to prove their legitimate claims. I strongly object to all
proposed changes to ORCP 36.
Sincerely,

Steve Seal
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Richard D. Adams
Attorney at Law
rda@roguelawfirm.com
Thomas R. Adams
Attorney at Law
Portland Office
Phone: 503-445-2103
tom@roguelawfirm.com

600 NW Fifth Street
Grants Pass, Oregon 97526
www.roguelawfirm.com
voice: 541-476-2110
fax: 888-474-5684

Christy L. Spurling-Snyder
Legal Assistant
christyss@roguefirm.com

November 16, 2016
Members
Council on Court Procedures
SENT VIA EMAIL ONLY: ccp@lclark.edu
Dear Members:
As background, I have had an active civil litigation practice primarily in the Circuit Courts of southern
Oregon for over 36 years, based in Grants Pass. I am happy to report that taking court time to resolve
discovery disputes in my practice is the exception rather than the rule. My clients for the most part
have been ordinary folks with limited means, often with modest legal claims. From this perspective I
want to share my thoughts in opposition to the proposed changes to ORCP 36C(1) with regard to
proportionality.
These proposed rule changes would add a powerful weapon to corporate interests who will no doubt
claim undue burden for them to go to such lengths to find otherwise discoverable information for my
small cases. These defendants can effectively force my clients to involve the courts on time
consuming motions to compel just by filing an objection.
As an example, in a modest personal injury claim by a patron against Walmart the defendant could
easily use proportionality to resist discovery of existing videotape of an incident by claiming undue
burden. I can imagine the argument: “we’d have to spend countless hours searching our vast database
of recordings for a discrete period of time many months ago, for such a small claim.” Under our
present rules, the Walmarts of the world have to find that information critical to my modestly injured
clients. But I have no doubt that given the opportunity, Walmart would use proportionality to object to
providing the information otherwise discoverable, if it could categorize my clients’ injuries as less
than catastrophic. I have confidence our Circuit Court judges would reject such an objection, and give
the little guy a level playing field, but the rule would allow such an objection and force my clients to
file motions to compel which under the current rules are not even needed.
With proportionality I predict the numbers of objections to discovery will substantially increase the
burden on many modest means clients with non-catastrophic injury claims. That’s not fair.
I urge the members of the Council to reject these proposed changes.
Very truly yours,
Richard D. Adams
RDA/css
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Shari Nilsson <nilsson@lclark.edu>

Comments opposing new changes to ORCP
Zachary Dablow <zachary@dablowlaw.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 11:31 AM

I am writing to voice my opposition to the proposed changes to the ORCPs, particularly ORCP 36C, and respectfully
provide the following:

1) Modelling part of the discovery rules after the federal rules where the rest of the discovery framework of civil
litigation in federal courts provides additional safeguards to plaintiffs is essentially a change ripe with potential for
abuse. Specifically, the absence of plaintiff interrogatories to identify internal processes of a corporate defendant
allows a defendant to “quarterback” the discovery process to craft the amount of proportionality they would like to
argue. The defendants are in control of the documents in most cases, and are the ones that know how they organize
and label documents. Plaintiff under the current ORCP cannot simply ask for all of their labels or file systems to be
explained to them as they could under the federal rules. This rule change will invite more motion practice over
discovery not less, as the proportionality can be manipulated, and if a defense lawyer is zealously representing his
client, should be manipulated in order to avoid producing relevant information to the Plaintiff’s case. Since there is no
mechanism by which to gain enough information to streamline discovery requests such that production is
proportionally efficient enough to proceed, defendants can now object, all within the rules, in a way that is
fundamentally inapposite to the spirit of open discovery of the FRCP from which this amendment has been cherry
picked.
2) Proportionality defenses to discovery on cases directly undermines the regularly re-affirmed public policy
encouraging legal action in matters with lower amounts in controversy, such as in wage and hour cases, unlawful
employment practices cases, consumer cases, civil rights cases, that is evidenced in the legislature’s framework for
the recovery of attorney fees and the policy considerations expressly discussed by courts in making those fee statutes
typically prevailing plaintiff only (Oregon follows the US v. Christiansberg analysis regarding civil rights and
employment claims). The work of this committee would be expressly writing countervailing procedural rules that will
deter the prosecution of those low value cases which the legislature, speaking for the people of Oregon, has
encouraged lawyers to take. It is, in my humble opinion, not the place of the committee to contemplate a change
which so drastically undermines the public policy of Oregon in encouraging these suits.
3) There is no reason to make this change, as the current discovery framework is at least as efficient, if not more so,
than the clearly deducible increase in discovery motion practice that will be invited by this imbalanced amendment
(see #1 above). There will be more judicial time wasted in discovery motions, as defendants seek broad protective
orders which will necessitate lengthy briefing, and responses from the parties.

In short, I feel the ORCP 36C amendments are a solution in search for a problem, which has a clearly
disproportionate impact on one class of litigants (plaintiffs) for benefits that seem to be minimal or at least highly
circumspect in the likelihood of the reduction of litigation over discovery.

Thank you for considering my points. I have a great deal of hope that the committee will not take an activist position,
and consider the longstanding public policy considerations at play, and take on such an amendment only with a more
holistic approach to a more uniformly beneficial change to the system for discovery in civil litigation.

1 of 2
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Please Note Revised Fax Number

Zachary Dablow
3995 Hager's Grove Rd. SE
PO Box 13627
Salem, OR 97309
Ph: (503) 798 - 4372
Fax: (503) 362 - 1375
www.dablowlaw.com

CONFIDENTIALITY NOTICE - ATTORNEY CLIENT PRIVILEGE: The information contained in this e-mail
communication contains confidential information which is legally privileged. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the contents of
this information except its direct delivery to the intended recipient named above is strictly prohibited. If you have
received this email in error, please notify me immediately by telephone or by email reply to arrange for the return of
this information to me.
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Shari Nilsson <nilsson@lclark.edu>

Comment on Proposed "Proportionality" Amendment to ORCP 36
Peter Janci <peter@crewjanci.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Mon, Nov 14, 2016 at 1:32 PM

Members of the Council on Court Procedures,
I write to in opposition to the proposed amendments to ORCP 36 , which would introduce
“proportionality” as a discovery limitation in civil cases in Oregon.
My practice centers on representing victims of child sexual abuse against large and powerful
institutions. Many of these institutions have global reach, substantial resources, and massive
stores of documents and data. Most of my clients are solitary individuals whose
self-confidence and self-worth has shattered by the abuse they suffered at the hands of trust
adults (both the perpetrator and the enabling organization).
Over the past decade, I have been proud to see the unique role that Oregon has played in
allowing victims of child sexual abuse a meaningful opportunity to seek redress. Oregon
courts have effectuated this through liberal and fair discovery. Perhaps the best example I
have observed was an Oregon trial court becoming the first court in the country to enter an
order that the Boy Scouts of America – a billion dollar national corporation – be required to
produce thousands of secret internal files that documented that organization’s decades-long
knowledge about trusted adult Scout Leaders sexually abusing scouts.
In the Boy Scouts case – like many other “novel” cases – the Defendant exercised exclusive
control over the information necessary for Plaintiff to make his case. Although we knew
generally the type of information that would be reflected in the secret files, obtaining the files
themselves was necessary to demonstrate the specific foreseeability of the harm that Plaintiff
suffered under Fazzolari and its progeny. That type of foreseeability analysis is heavily
fact-driven. The proposed amendment would have allowed Defendant in our case the
opportunity to shift the burden to Plaintiff to prove the necessity of documents we had never
seen. Thankfully, no such hurdles could be set up in our case. The evidence was produced,
and jurors – interviewed by the media later – confirmed the central importance of reviewing this
particular evidence themselves.
I respectfully urge you to oppose the adoption of the proposed amendments regarding
“proportionality.” The proposed change in the rules will only add to discovery motion practice,
waste judicial time, and increase the costs of litigation. Most importantly, such a change poses
the significant possibility of creating a chilling effect on the efforts of vulnerable individuals
seeking meaningful redress (and effective reform) from powerful organizations through
innovative civil actions.
Thank you for your dedication and consideration.
Respectfully,
-

Peter B. Janci
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Peter B. Janci | Partner

CREW JANCI LLP
1650 NW Naito Parkway, Suite 125| Portland, OR 97209-2534
Tel: 503.306.0224 | Fax: 503.467.4940| Toll Free: 1.888.407.0224
Email: peter@crewjanci.com | Website: www.crewjanci.com

This communication may consist of attorney privileged and confidential information intended only for the use of the individual or
entity named herein. If the reader of this message is not the intended recipient, or the employee or agent responsible to deliver it to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by telephone and/or return the original
message to us at the above e-mail address. Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Objections to proposed changes to ORCP 36(C)(1)
cindy@cindydanforthlaw.com <cindy@cindydanforthlaw.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 9:46 AM

Dear Council members,
I am a solo practitioner in Eugene. I practice plaintiff-side employment
law and public records litigation. I have been licensed in Oregon since
1997. I practice in federal and state court.
I am writing to express my objections to the proposed amendments to ORCP
36(C)(1). My objections are based on the following:
1. The new rule will increase discovery motion practice.
2. There is no evidence that the current "undue burden" requirement for
protective orders is ineffective or that it is producing unfair results.
3. The new rule will waste judicial time due to increased motion practice,
will increase litigation costs, and will delay the time it takes for a
case to proceed to trial.
4. Defendants will use the new "proportionality" rule to avoid producing
information that is relevant and necessary to a plaintiff's case. As it
stands now, plaintiffs often fight tooth-and-nail via motions to compel in
order to obtain relevant and necessary information that defendants have
withheld. This proposed change will make it even more difficult for a
plaintiff to obtain relevant and necessary information for his or her
case.
5. There are many types of cases that will be negatively affected by using
the "amount in controversy" as a factor in limiting discovery. For
instance, many civil rights cases, employment cases and consumer cases
often have limited case value due to statutory limitations. Civil rights
cases seeking injunctive or declaratory relief will be negatively affected
by this limitation.
6. Defendants will seek more protective orders in order to prevent
"disproportionate" discovery. Plaintiffs will then have the burden of
proving otherwise. Yet, plaintiffs will not have access to the
information in defendants' control that defendants are seeing to withhold.
This will increase motion practice significantly.
7. The "undue burden" in the types of cases that I take (employment,
public records) more often falls on the plaintiff rather than the
defendant. Most often, plaintiffs (rather than defendants) have limited
financial resources. Yet, the proposed rule will benefit defendants and
harm plaintiffs because defendants will now have an added tool for
withholding relevant and necessary evidence from plaintiffs.
Thank you for your consideration of my objections to the proposed
amendments to ORCP 36(C)(1).
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Cindy Danforth
Attorney at Law
433 West 10th Avenue, Suite 100
Eugene, OR 97401
Phone: 541-431-0500
Cell: 541-510-0803
Fax: 541-344-6266
This is a private and privileged communication. Do not read, copy or
disseminate this communication if you are not the person for whom it was
intended. If you received this e-mail in error, please notify me by e-mail
or phone and please delete this e-mail and any attachments. Thank you.

Council on Court Procedures
December 3, 2016, Meeting
Appendix H-61
11/4/2016 2:27 PM

Lewis & Clark College Mail - Proposed amendments to ORCP 36

1 of 3

https://mail.google.com/mail/u/0/?ui=2&ik=86762415ec&view=pt&searc...

Shari Nilsson <nilsson@lclark.edu>

Proposed amendments to ORCP 36
Bill Gaylord <bill@gaylordeyerman.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Mon, Nov 14, 2016 at 6:47 PM
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Sent from my iPad
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Shari Nilsson <nilsson@lclark.edu>

ORCP 39C and "Proportionality"
Greg Kafoury <kafoury@kafourymcdougal.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Oct 25, 2016 at 4:31 PM

The proposed changes to ORCP 36C regarding “proportionality” would constitute
one more nail in the coffin of our jury system.

Each new rule seems to make sense in isolation, yet each adds a new layer of
time and paperwork for the plaintiff’s lawyer.

Only a couple of years ago, Multnomah County had a grand total of 65 civil jury
trials. That is about five civil jury trials a month in a county with 1.5 million people.
We have 37 judges. The average number of annual jury trials is about 100.

Our trial judges will tell you that there is great concern about the lack of jury trials.
Trial judges will tell you that the level of representation in civil cases has been on a
long, slow decline. Young lawyers simply do not get trial experience. I spoke to
Judge Henry Kantor just the other day, and he complained that the trial work of the
young lawyers before him was so inept that he worried that it undermined the
public support for the civil justice system itself.

When I hung up a shingle with my erstwhile partner 42 years ago, there was a
vast number of opportunities for young lawyers to learn their trade by going to
Court. We had District Court, the lower trial Court, where even grievous mistakes
created only modest harm. The Court appointed lawyers for people who could not
afford lawyers. We did misdemeanors, felonies, juvenile Court, termination of
parental rights, mental commitments, welfare divorces. Those whom we
represented came away with a lawyer’s card in their pocket, and if they were later
leaned on by a bank or an insurance company or a landlord, they had a lawyer to
call. If a family member was hurt in a car accident, the lawyer stood a chance of
making rent money for a couple of months.

Today there is no District Court. Indigent representation is now handled by
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specialty firms, and their role in the life of the affected family ends the moment the
case is over.

I believe that the jury system is the greatest invention of Western Civilization, and I
have devoted my life to this system. To give real power to ordinary people to do
real things revitalizes and enriches the character of the community. Yet all the
values of the jury system are being eroded by such anti-democratic elements as
mandatory arbitration, limits on noneconomic damages, confiscation of punitive
damage awards, and, on the horizon, we can look forward to more pretrial
discovery, pressure to bring interrogatories into the state system, and a string of
“reforms” that degrade the power of the jury and put a burdensome cost on the
route to be traveled between the harmful conduct and the resolution of the case.

Let it stop here.

Greg Kafoury
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Shari Nilsson <nilsson@lclark.edu>

Comments on Changes to ORCP rules
Erin Christison <erinc@novationlaw.com>
To: ccp@lclark.edu

Fri, Nov 18, 2016 at 3:20 PM

Please consider this email as a notice to the committee regarding the changes proposed on ORCP 36. The changes
would devastate most of my client's and make it impossible for them to pursue their claims to the fullest extent
possible.
My practice mainly focuses on personal injury car accident ORS 20.080 cases. If the proposed changes were to be
made the cost would be too high for me to take such cases, making representation for most low income plaintiffs not
feasible, and putting small firm's (such as the one my husband and I own together) out of business. Currently there is
no indication that the "undue burden" requirement is not working, but the proposed change would increase costs to
my client's, delay trial, waste time in unnecessary litigation over most likely inadmissible discovery, and fill the court
calendar to a breaking point with frivolous motion practice.
Further, I find it offensive on behalf of my clients that "proportionality" and "amount in controversy" would limit their
ability to obtain discovery and have their true day in court. Most of my client's are on medicaid or medicare, social
security disability, and are financially disadvantaged, so their claim for wage loss is usually non-existent, or relatively
small. What these changes propose would mean that if a doctor or a lawyer who makes $1,000 an hour (you know
their out there), were to be injured and unable to work just by the nature of who they are and that they have
economic advantages that my clients lack this rule would give the successful and powerful people more rights in the
court system than those who fix our cars or take care of our kids in daycare. Please don't take the only thing that my
clients feel they have equal footing on as those who rule the roost because they own billion dollar insurance
companies looking for another way to nickel and dime the everyday man into complacency with insurance company
domination.
I know this seems like I am painting a drastic picture for a rule that doesn't seem will be used the way I fear, but
over the last few years I have dealt with insurance companies that are willing to pay an attorney, experts, etc tens or
hundreds of thousands of dollars to not pay the $10,000 demand by my client, please don't give them more ammo.
Make it a fair fight. David needed the smooth shinny rocks to slay Goliath, those rocks are the smoking guns that
only come from wading through the mounds of discovery provided by insurance companies in order for us to bring
justice to those we serve.
Please weigh my thoughts and comments carefully as you make this big decision.
Thank you,
Erin R. Christison
--

Erin R. Christison, Managing Member
Novation Law
www.novationlaw.com
Phone: (503)390-2044 Fax: (971)216-4990
5955 Shoreview Ln N. suite #102
Keizer, OR 97303
PO Box 21534
Keizer, OR 97307
*This communication is intended only for the person to whom it is addressed and may contain information that is privileged, confidential, or exempt from
disclosure under applicable law. If the reader of this e-mail message is not the intended recipient, or the agent responsible for delivery of this communication
to the intended recipient, such reader is hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have
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received this communication in error, notify the sender immediately and delete it, along with any attachments, from your computer. Unintended transmission
shall not constitute waiver of the attorney-client or any other privilege.
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November 15, 2016

Submitted by email (only) to ccp@lclark.edu
Council on Court Procedures
C/o Lewis and Clark Law School
RE: Proposed “Proportionality Amendments” to ORCP 36
Dear Members of the Council on Court Procedures:
I am writing in opposition to all three versions of the so-called “proportionality
amendment” being considered for ORCP 36. All three should be rejected outright.
These proposed amendments are solutions to a non-existent problem.
By way of background, I have been in practice since 1984 and have represented
plaintiffs in tort cases nearly exclusively since 1986. I have also represented plaintiffs
in courts of general jurisdiction in Alaska, Arkansas, California, Colorado, Florida,
Iowa, Utah and Washington.
I have not seen any evidence to suggest that discovery in Oregon is suffering any
problems under the current language of ORCP 36. Further, I am not aware of evidence
suggesting Oregon judges are incapable of managing discovery and discovery
disputes. From my perspective, introducing a “proportionality” test into the ORCP will
inevitably benefit larger corporations to the detriment of injured parties, consumers
and employees. A proportionality test will create a new front in the discovery battles,
inviting further efforts by defendants to exhaust plaintiffs in skirmishes before the
merits of the cases can be reached.
All three versions of the changes would weaken our civil justice system by changing
the rules to favor large defendants. Such a change will give credence to the perception
our legal system is rigged for the rich and powerful. In short, access to justice will be
compromised.
There are no problems with our discovery rules that cannot be decided by a judge. The
reasons for considering this change are, frankly, lost upon me. In my experience our
rules are more efficient and involve less “paper shuffling” without affect the ability of
the case to be decided on the merits. If one of these proposals is adopted, I fear there
will be more “gamesmanship” as litigators use tactics to prevent cases from being
resolved at the trial court level.
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There is no reason to do such harm to our system to solve a non-existent problem.
Sincerely,

Gregory K. Zeuthen
GKZ:rk
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Shari Nilsson <nilsson@lclark.edu>

Comment on Proposed 36(c) Amendments
Jane Stebbins <Jane@stebbinsandcoffey.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Nov 15, 2016 at 4:58 PM

The proposed language introducing proportionality into Oregon Discovery Rules will harm plaintiffs and the small,
contingent firms that represent them. In particular, based on my experience, it will damage plaintiffs’ abilities to bring
employment cases. In Federal practice, this extra language creates reams and reams of extra, pointless objections
from Defendants represented by large corporate firms. Our small 3-lawyer firm, working on a contingent fee basis,
is forced to spend hours and hours wading through objections copied and pasted onto every response to an RFP,
mostly frivolous, occasionally burying a real issue.

We have been told repeatedly that corporate defendants simply cannot afford to run the searches necessary for
electronically stored information, and they should not be required to because the expense outweighs the value of the
case.
These are defendants that bring in millions of dollars a year. The plaintiffs are all individuals, many of whom
are living on a month to month shoe-string budget, with contingent fee attorneys fronting costs and time.

A $30k case is a year of income for a plaintiff. It’s a drop in the bucket to a corporate defendant, who can spend
that money grinding the plaintiff down until the plaintiff’s lawyer has expended more hours than he or she will ever
recoup. Attorney’s fees are available for a trial win, but if the settlement offer is good for the client, we take it –
even if we are in no way compensated for the time we’ve spent.

This language provides a tool for more objections, more motions blocking access to facts and evidence. It’s another
way for corporate defendants to overwhelm the resources of smaller firms and plaintiffs. In nearly every
employment case, the majority of the information needed to prove those cases is held by the defendant employer.
Employees can not take anything with them from the job they’ve lost. There are barriers to using such evidence in
court significant enough to result in lost claims. Meanwhile, the employer has control over every email, document
and witness. Give them some more language for another protective order, and it’s one more barrier to a plaintiff
getting access to relevant evidence. All the defendant has to do in these employment cases is stall production long
enough, and the plaintiff can’t bring enough evidence to get past summary judgment.

In Federal Court, extensions are granted to ease this pressure somewhat. In the Coos County, where I practice,
timelines are not so flexible. They should not have to be – we should not be adding language that makes it take
longer to get cases tried. That’s what this language will do.

The bottom line is that those middle-amount federal claim employment cases are not good business decisions. They
walk in, and my desire to be a hero and an advocate for civil justice is immediately drowning in nightmare visions of
all the pointless, nonsensical discovery fights that will ensue before I can even determine how much evidence there
is. (Not to mention the fear that my legal assistant will leave me.) Sometimes I take those cases anyway – the ones
that make me really mad. But if we took them all, we couldn’t keep the office open. Adding this language is one
more tool that will create more time-wasting motions practice and make it harder for low-income plaintiffs to find
representation.

Council on Court Procedures
December 3, 2016, Meeting
Appendix H-76
11/18/2016 5:13 PM

Lewis & Clark College Mail - Comment on Proposed 36(c) Amendments

2 of 2

https://mail.google.com/mail/u/0/?ui=2&ik=86762415ec&view=pt&searc...

If a discovery request is really an undue burden, the language already exists to protect any party filing for
protection. Adding the proportionality language have the disproportionate effect of harming low-income plaintiff
access to justice.

Thank you.

Jane Welhouse Stebbins
OSB No: 144376

Stebbins & Coffey
PO Box 1006
North Bend, OR 97459
(p)541-756-2066
(f)541-756-2060
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November 18, 2016
TO:

Oregon Council on Court Procedures
c/o Mark A. Peterson
Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR

FROM: Robert G. Dolton
RE: PROPOSED AMENDMENTS TO ORCP 36 C
Dear Mr. Peterson and Members of the Committee:
I have practiced personal injury law in Happy Valley for more than 25 years. We mostly handle
motor vehicle collision cases, and most of them are relatively “small” cases with relatively “low” value.
Those cases are not “small” or “low value” to my clients, who are, almost without exception, not
wealthy people. Many of them are hard working and responsible, but despite working two and three
jobs they live paycheck to paycheck in a world that, honestly, is completely foreign to me and to all of
you: a world where sickness and injury are financial crises and disaster is rarely more than one missed
check away.
The proposed adoption of the federal “proportionality” limitation in discovery would, in truth,
not affect the majority of my clients in most of my cases. Discovery in a typical rear‐ender case is not
complex and is rarely the subject of serious dispute. In a small number of our cases, however, adoption
of the proportionality rule would create a significant and possibly insurmountable obstacle for our
clients and so I feel compelled to write to implore you to consider those folks in your deliberations.
We occasionally handle cases where a corporate agent/employee, such as a truck driver, hits
our client, resulting in injuries ranging from soft tissue strains to death. In the soft tissue cases, no less
than in the wrongful death cases, we need to find out about the driver’s employment history, the
trucking company’s policies and procedures, previous incidents, etc, etc. By adopting a rule that made
access to that information dependant on the amount in controversy, our clients who were less seriously
injured would have less access to discovery.
Ironically, any experienced lawyer who does what I do will tell you that wrongful death and
permanent injury cases are much easier to win than soft tissue cases. The proposed rule would make it
even more difficult to win cases with a lower amount in controversy, especially so called “080” cases
with a total gross value of $10,000 or less. See ORS 20.080. The fact that the legislature enacted a
specific statute recognizing the structural obstacles to such claims and attempting to make it easier to
prosecute such claims should weigh heavily against making those claims more difficult to prove by
limiting the discovery that is available when trucking companies are involved based solely on the
amount in controversy. $10,000 may not seem like much to you, but to my clients it can be a fortune.
The proposed rule would allow one side to claim a discovery request was “disproportionate”
and shift the burden onto the requesting party to prove it was not. I fear that overzealous defense
counsel would systematically raise that objection every time that my office requested cell phone
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records, which are admittedly difficult to obtain, in cases where there is evidence that texting or other
cell phone use may have been involved in the crash at issue. I hope the council members will discuss
how many people they see texting as they travel our roads and highways and ask whether they want to
adopt a rule that will make it more difficult for our clients to obtain the materials required to prove
cases where such (illegal) cell phone use may have caused damage and injury to others.
The proposed rule would make it more difficult for my office to bring soft tissue claims against
corporate defendants and would allow people who text and drive to escape the catastrophic
consequences of their choices. For these reasons, I encourage the council to reject the proposed
changes. In my experience, Oregon discovery is not broken – parties have the tools necessary to resist
burdensome or unnecessary requests – and Oregon courts are already overworked and understaffed
and would not benefit from an increase in discovery motion practice that would increase the costs of
litigation for those who can afford it the least.
Very truly yours,

Robert G. Dolton
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Shari Nilsson <nilsson@lclark.edu>

Proposed changes to ORCP 36
1 message
Richard.L.BARRON@ojd.state.or.us <Richard.L.BARRON@ojd.state.or.us>

Wed, Nov 9, 2016 at 2:22
PM

To: ccp@lclark.edu
Mr. Peterson: I have looked at the three proposed versions seeking to amend ORCP 36C(1) and wonder why it is
necessary to amend the rule. The rule now allows the court to do what the proposals are seeking. Although the
issue does not come before the court on many occasions, I have always looked at whether discovery is needed. I
have limited or denied requests and required parties to pay for expenses in producing discoverable material. If the
Council believes it is necessary to state what the court may or shall consider in relation to "undue burden," should it
also specify what the court should consider in relation to "annoyance, embarrassment, and oppression." I am not
sure that "oppression" is that much different than "undue burden," but there is some difference and if the Council
believes the court needs more guidance than it now has in relation to "undue burden," maybe it should look at what
factors the court should consider for the other listed reasons for protecting a party. It would be much harder to do
so and, frankly, as unnecessary. Listing factors for one and not the others would seem to tell the parties and court
that "undue burden" is the most important factor to consider when looking at whether a party needs protection from
discovery requests. If the Council wants to consider what it should do to limit abusive discovery, it might want to look
at UTCR 5.150, the expedited jury trial rule. I am not advocating for such consideration because I do not think any
change to the present rule is necessary.
None of proposed versions, like the present rule, place the burden on either party, but since the proposals seem to
include the concept that the discovery sought is relevant, but unduly burdensome, the party opposing the discovery
request ought to have the burden of making such a showing since they now list factors for the court to consider. I
would also hope that if one of the proposed versions is passed, it should be made clear that the court is not bound
to consider all the factors listed and that no one factor is more important than any other factor. In this sense, it would
be better to use the word "may" rather than "shall" if the Council believes it is necessary to amend the rule. Further,
"amount in controversy" should not be a factor because there are cases in which the amount may be small, but the
issue an important one. The other listed factors, in effect, include looking indirectly at the amount in controversy, but
do not give it as much weight. Judge Richard L. Barron
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Shari Nilsson <nilsson@lclark.edu>

In opposition to a "proportionality" amendment to ORCP 36
Jon Friedman <jonfriedman12345@gmail.com>
To: ccp@lclark.edu

Sun, Nov 20, 2016 at 1:35 PM

Dear Council on Court Procedures:
I have practiced law in Oregon for 32 years. I have read the proposed amendments to ORCP 36 w/regard to
"proportionality". I oppose amending ORCP 36 in such a manner.
The impact of "proportionality" is that defense counsel will now focus on "proportionality" from moment one of any
litigation that they are involved in. Defense counsel will make the determination as what issues are significant and
those which they deem are collateral and will provide discovery consistent with their unilateral assessment. They will
likely further explore what time and expense is associated w/the production of responsive documents and likely deem
the sum of X to be just too high to pay without discussion or explanation to the plaintiff's lawyer.
No doubt defense counsel will err on the side of arguing that many documents are collateral and therefore not
discoverable based on "proportionality." While Oregon practice is to act w/great collegiality and respect to opposing
counsel, it's unlikely that any competent plaintiff's lawyer can simply take the defense's word for what is and what is
not discoverable. Defendants can and will hide behind "proportionality" to withhold documents that plaintiffs might
need to make their case.
The new proposed rule will increase hassles of discovery across the board, and will necessitate more of the Circuit
Court's time when the obvious disputes associated w/the "proportionality" amendment arises. This is not a good result
for the litigants nor the courts. It might be good for defense lawyers billable hours but that's the only upside I see. You
will inevitably see motions for protective orders arise out of such discovery disputes and plaintiff will have to prove that
it is inappropriate for the Court to grant such an order without the plaintiff having access to the documents that
defense counsel seeks to protect. That is not a fair process. It is also a truly silly use of the Court's time.
We do not have a discovery problem in Oregon. Should a problem arise, the Council on Court Procedures could then
tailor a solution to the problem before it. Here, the CCP proposes a solution for a non-existent problem. This is an
example of "don't just stand there, do something". It's unnecessary and a bad idea. Please just stand there and do
nothing w/regard to ORCP 36.

Sincerely,
Jon Friedman
Attorney at Law
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Shari Nilsson <nilsson@lclark.edu>

RE : COMMENTS REGARDING PROPOSED AMENDMENTS TO ORCP 36
Rob Guarrasi <rob3151@comcast.net>
To: ccp@lclark.edu

Sat, Nov 19, 2016 at 11:10 AM

November 19, 2016
Mark A. Peterson, Executive Director
Shari C. Nilsson Executive Assistant
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd
Portland, OR 97219
SENT VIA EMAIL : ccp@lclark.edu
RE : COMMENTS REGARDING PROPOSED AMENDMENTS TO ORCP 36
Dear Mr. Peterson & Ms. Nilsson:
I have been practicing law in Oregon since October 1981 (I have also been licensed in
California since 1991 and, most recently, in 2016 became a member of the Hawaii Bar). My
practice consists of representing injured individuals (mostly in the Civil System - as well as in
the Administrative System relative to Workers Compensation Claims).
I am writing to provide my comments regarding the Amendments being proposed to the Oregon
Rules of Civil Procedure.
In particular, with regard to ORCP 36C(1) I believe that the Proposed Amendments are
unnecessary and will be quite damaging. The current version of this Rule works well and is very
fair to all litigants. The new rule will only serve to overly burden judicial time by reason of the
predictable increase in discovery motions. As a result, litigation costs will most certainly
increase.
The Proposed Amendments will also lead to a many more motions for Protective Orders based
upon a “proportionality” argument. Obviously, in many cases, it is the Defendant that has in its
possession and control discovery that is necessary to Plaintiff’s legitimate discovery needs. The
Proposed Amendments provide new (and unnecessary) ways for Defendant’s to avoid
producing information relevant to a Plaintiff’s case and claims.
I urge the Council to keep the current version of ORCP 36 and not amend the same.
Respectfully submitted,
Robert Guarrasi
ROB GUARRASI
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NOVEMBER 15, 2016
SENT VIA ELECTRONIC MAIL ONLY
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219
Email: ccp@lclark.edu
Re:

Current Council on Court Procedures - Proposed Amendments to ORCP 36

Dear Council Members:
This letter is intended to take the opportunity to object to the three versions of the proposed
amendments to ORCP 36(C). Specifically, incorporating a proportionality” into the “undue burden”
standard and an “amount in controversy” limitation on discovery.
By way of brief introduction, I have been practicing for approximately 9 years and went out on my
own in 2010 after two years at a large defense firm. My practice is focused primarily on employment law,
civil rights, consumer protection and personal injury. It was not until I was on the plaintiff’s side that I
fully recognized the importance of discovery and the harsh realities of discovery abuse by defendants.
When the damage that these discovery abuses cause and their full ramifications came to light, it was an
eye-opening experience.
Below I have addressed the problematic nature of the current state of discovery abuses in civil
litigation and provided some anecdotal examples from my experience. In support of this, I have
attached two articles relating to discovery abuse that outline the prominent, reoccurring issues and
evince the nature of the threat that the proposed amendments would create. Additionally, identifying the
distinctions between the Oregon and Federal rules governing civil procedure is imperative to this
deliberation. My hope is to demonstrate to the Council the realities at play in our current system and the
negative impact the amendments will have on an already unequal playing field.
In reviewing the proposed amendments to ORCP 36(C), the proportionality” and “amount in
controversy” limitations on the discovery process, an additional threat to civil rights, employment, and
consumer cases stands out. There is truth in the statement that "[m]any cases are won or lost on
discovery… and document production abuses are especially frustrating, given that it is often difficult, if
not impossible, for an opponent to discover that relevant documents are being withheld."
Not only would the amendments facilitate defendants continuing failure to comply with their
obligations to produce discoverable documents but it would impose additional burdens on plaintiffs, as
detailed further below. These kinds of tactics should be strongly discouraged as they fall squarely within
the commonly employed types of discovery abuse in court.
The problematic and persistent nature of the discovery abuses most frequently encountered in federal
civil litigation fall into one, or all, of the following categories:
"(1) asserting undifferentiated, boilerplate objections in response to discovery requests;
Council on Court Procedures
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(2) making overly broad and burdensome requests of marginal relevance to the needs of the
case;
(3) failing to produce documents or redacting documents on “relevance” grounds; (4) making
“speaking objections” to coach deponents during depositions;
(5) delaying the production of critical documents (or producing in waves) to impede use of
documents at depositions or trials;
(6) asserting privileges (work product or attorney/client) without a proper basis to justify
nonproduction of documents; and
(7) parsing document requests so narrowly so as to avoid production of documents that are fairly
comprehended by a request."
My experience is replete with examples of my attempts to clarify the requests and address
defendants' continuing objections and unilateral attempts to limit the scope of discovery sought. To
break down the pattern in more detail, the abuse starts with defendants frequently objecting to all
requests "as being unduly burdensome, oppressive, overly broad and vague, and not reasonably
calculated to lead to the discovery of admissible evidence.” Yet, defendants rarely aver to specific facts
or circumstances indicative of why Plaintiff’s requests are unduly burdensome or oppressive.
Defendants assert confusion and Plaintiff's failure to identify what is sought to divert the focus from
their obligation to produce relevant documents. Despite their position as the holder of the documents,
Defendants insist upon clarification and specificity, placing the onus on Plaintiff to identify the relevant
documents they possess. Yet, when provided with extremely specific requests, defendants still avoid
production of documents which are clearly discoverable by narrowing the scope of the requests.
Not surprisingly, the most egregious defense discovery tactics and abuses (explained in detail below)
that I have encountered were taken by large corporations, municipalities and insurance companies
therefore any proportionality arguments are nullified.1 I rare see small companies or employers
withholding documents or playing games. Frequently, it is corporate defendants often controlling the
information necessary to plaintiffs’ cases forcing plaintiffs to “try the court's patience” to obtain discovery
to which they may be entitled. The entitlement can only be confirmed if plaintiffs actually know what
defendants have -- a scenario which is rarely the case. Defendants employ these tactics hoping to engender
judicial 'fatigue' and thereby prejudice plaintiff, however the conduct will not likely to be considered
sanctionable.2 If defendants are allowed to try to prevent discovery as “disproportionate,” plaintiff will
have the burden of proving otherwise, without having access to the information in defendants’ control.
Discovery abuses often occurs against a backdrop in which defendants have controlled the course,
timing and order of deposition schedule as well as the order in which the depositions have been taken
and often a protective order is in place. Yet, defendants engage in this conduct while simultaneously
delaying production of documents clearly pertaining to the issues in the case and/or providing piecemeal
documents. After numerous attempts to identify and categorize the discovery sought, Defendants refuse
to provide discovery and continue to engage in the practice of grudgingly agreeing to produce some
documents under a unilaterally defined, narrowly-tailored scope.
Regarding an additional burden on plaintiffs, it is common knowledge that for plaintiffs to get the
discovery they are entitled to, a motion to compel will most likely be needed. In employment cases,
plaintiffs face a difficult burden of proof that often must be met through circumstantial evidence thus the
See James E. Butler, Jr. and Keith A. Pittman, “CIVIL DISCOVERY AND CORPORATE DEFENDANTS: WHY SOME
OF THE LATTER WOULD DO AWAY WITH THE FORMER,” http://www.butlerwooten.com/NewsArticles/Articles/Civil-Discovery-and-Corporate-Defendants.pdf
2 See Ellington, C. Ronald, “Discovery Abuse in the State of Georgia-Just How Bad Is It?,” Popular Media, Paper 11
(2004). http://digitalcommonslaw.uga.edu/fac_pm/11
1
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Courts have construed plaintiffs'' discovery rights as broadly as possible.3 Even when the Court orders
production of documents, it is extremely rare for a Court to award plaintiffs their attorney fees for the
time spent compelling documents that should have been produced in the first place.
Although the discovery limitation is in the federal rules, the significant differences in Oregon
discovery practice must be recognized. The federal rules have procedural safeguards that are absent in
Oregon discovery. A few examples include initial discovery disclosures; Interrogatories; Privilege Logs4;
and pretrial disclosures vs. trial by ambush. Further, an additional noteworthy point is the redundancy
inherent in the proposed amendments and inclusion of additional language. The current rules adequately
equip the Courts with the power to consider the germane factors and continue to moderate and balance
these issues in discovery disputes.
Defendants should not be permitted to gain an advantage through these tactics and the amendment
would only serve to further limit access to justice. The pattern emerging from defendants’ tactics
suggests an ongoing theme of obstructionist behavior which is contrary to the liberality of discovery.
Thank you for your service on the Council as well as for taking the time to review my letter. I am hopeful
that my input on this matter regarding the proposed amendments to ORCP 36 are taken into consideration.
Sincerely,
/s/ Samantha J. Copeland
Samantha J. Copeland
Encl:

as indicated

See e.g., Coughlin v. Lee, 946 F2d 1152, 1159 (5th Cir. 1991); Ragge v. MCA/Universal Studios, 165 FRD 601, 603-04
(C.D. Cal. 1995); c.f, Oppenheimer Fund, Inc. v. Sanders, 437 US 340, 351 (1978)(discovery is not limited to issues raised by
the pleadings).
3

If documents have not been identified in a privilege log, it is difficult to "set [them] out." It is even more difficult to
argue whether a particular privilege does or does not apply to documents that have not been specifically identified.
4
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Many cases are won or lost on discovery. Ironically, this key
ABI World
aspect of litigation is typically subject to minimal judicial
control, and lawyers are instead often left to comport
Newsletter Archives
themselves in the discovery process with civility, honor and
integrity. Unfortunately, it appears that lawyers are
increasingly encountering discovery abuse in civil litigation, resulting in more and more
judges imposing sanctions—including the ultimate sanction of default judgment in the
nonoffending party’s favor—for such abuse. This article will discuss the most frequently
encountered discovery abuses, as well as the sanctions that have been imposed by the
courts as a result of the same.
When Civility Vanishes: Frequently Encountered Abuses
In 2004, University of Georgia researchers surveyed approximately 4,500 Georgia
lawyers in an attempt to discover the type and prevalence of discovery abuses
encountered by the lawyers. [1] The researchers compiled the following list of the most
frequently reported discovery abuses encountered by the responding lawyers: (1)
asserting undifferentiated, boilerplate objections in response to discovery requests; (2)
making overly broad and burdensome requests of marginal relevance to the needs of
the case; (3) failing to produce documents or redacting documents on “relevance”
grounds; (4) making “speaking objections” to coach deponents during depositions; (5)
delaying the production of critical documents (or producing in waves) to impede use of
documents at depositions or trials; (6) asserting privileges (work product or attorneyclient), without a proper basis to justify nonproduction of documents; and (7) parsing
document requests so narrowly so as to avoid production of documents that are fairly
http://www.abiworld.org/committees/newsletters/ethics/vol8num3/fun.html
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comprehended by a request. [2]
Perhaps not surprisingly, the most frequently reported encountered abuses occurred
relative to document production. “Document production” abuses are especially
frustrating, given that it is often difficult, if not impossible, for an opponent to discover
that relevant documents are being withheld. Notably, of the seven “most common”
reported discovery abuses, only one abuse involved anything other than written
discovery and document production, namely, the “speaking objection” abuse. [3]
Fortunately, a lawyer is not left without an avenue of relief if he or she is faced with an
opponent’s discovery violation, and courts are increasingly affording relief to “victims”
of discovery abuse.
Discovery Abuse in Action
Under Federal Rule of Civil Procedure 37, which is applicable to bankruptcy adversary
proceedings pursuant to Federal Rule of Bankruptcy Procedure 7037, “if a party…fails to
obey an order to provide or permit discovery,” the district court may issue orders
“striking pleadings in whole or in part,” “dismissing the action or proceeding in whole or
in part” and “rendering a default judgment against the disobedient party.” [4] The
following cases illustrate both the types of discovery violations, as well as the types of
sanctions courts have entered as a result of the same.
For example, in Pension Committee of University of Montreal Pension Fund v. Banc of
Am. Secs. LLC, [5]a group of investors brought an action under federal and state
securities laws to recover $550 million arising out of the liquidation of two hedge funds.
The court evaluated the acts or omissions of certain of the plaintiffs with respect to
their duty to preserve, collect, and produce relevant information in discovery. After
finding, among other things, that one of the plaintiffs took no action to collect or
preserve documents, did not produce documents throughout the litigation, then
dumped thousands of documents on defendants only on threat of sanctions, the court
sanctioned the offending plaintiff by giving an “adverse inference” jury instruction
relative to that plaintiff. [6]
More recently, one of the more remarkable instances of unremitting discovery abuse
resulting in the imposition of sanctions was detailed in Harmon v. Lighthouse Capital
Funding, Inc. [7] In Harmon, the debtors entered into a mortgage refinance loan
agreement with lender Lighthouse Capital Funding Inc. in early 2008. The loan was for
a one-year period in the amount of $1,268,598.87, at a 14 percent interest rate, and
was secured by a deed of trust on the debtors’ homestead. Under the terms of the loan,
Lighthouse was obligated to place $177,715.83 in escrow in a federally insured account
in the name of the holder of the loan to make the interest payments due during the
loan period. [8]
In short, the debtors failed to make their monthly interest payment in December 2008,
and they did not make any payment thereafter. Accordingly, Lighthouse posted the
debtors’ homestead for foreclosure. In response, the debtors filed suit against
Lighthouse in state court, primarily aimed at staving off Lighthouse’s
foreclosure
Council on
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efforts. [9]
In May 2010, the debtors filed a chapter 11 petition, and removed the state court
action against Lighthouse to the bankruptcy court. Pursuant to Lighthouse’s request,
the matter was set for expedited discovery and trial. The discovery deadline was set for
Aug. 2, 2010, and the trial for eight days later. The day of trial, multiple issues arose
concerning Lighthouse’s incomplete document production and disregard for the
discovery process.
For example, the debtors informed the court that Lighthouse failed to produce bank
statements from the escrow account, despite the debtors’ requests for all documents
relating to their loan. The bankruptcy court and the parties then engaged in the
following discussion concerning this production:
The Court: Let me see your request for production. Did you send one?
Debtors' Counsel: I certainly did, your Honor. This is the original subpoena, your
Honor, Harmon Exhibit 46 and this is the second subpoena that was issued, Harmon
Exhibit 48. I believe that the account statements would have been covered under Item
Number 1. There was no objection to the subpoena duces tecum.
The Court: Why aren't they covered by Number 1?
Lighthouse's Counsel: Your Honor, they requested documents related to the loan.
This is a separate escrow and arranged — it's entitled "Escrow Arrangement and
Agreement" —
The Court: So it's not related to the loan?
Lighthouse's Counsel: — related to an escrow account.
The Court: It's not related to the loan?
Lighthouse's Counsel: Well, we take the position that that specific request is not
covered by the subpoena. They've known about the escrow account and could simply
have asked for documents for the escrow account and chose not to.
The Court: It's not related to the loan?
Lighthouse's Counsel: The escrow account is the interest reserve.
The Court: It's not related to the loan? Is that what you're telling me or it is related to
the loan?
Lighthouse's Counsel: Well, we take the position that under the subpoena, it's not
http://www.abiworld.org/committees/newsletters/ethics/vol8num3/fun.html
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covered, not related the loan, no.
The Court: That's not my question. You know my question.
Lighthouse's Counsel: That's correct, Judge. It's not related to the loan.
The Court: The escrow is not related to the loan?
Lighthouse's Counsel: Well, it's related to the loan in the respect that it is an escrow
arrangement and agreement. The escrow arrangement and agreement document was
produced. What was not produced were the—
The Court: Is the escrow account related to the loan? It's not a hard question.
Lighthouse's Counsel: All right. It's related to the interest reserve account. Yes, your
Honor, it is. In that respect, it is.
The Court: Okay. Well, then you needed to produce the documents. Why didn't you?
Lighthouse's Counsel: Your Honor, when we got the request at the deposition, we
attempted to go offsite for their 2008 records. We were asked for those documents on
Wednesday at Mr. Leshgold's deposition. We talked about it. We tried to go offsite and
get them and couldn't get them under such short notice. What we were able to produce
is what they had in their computer which are the QuickBooks ledger and the documents
that we've submitted.
The Court: What relief do you want, [Harmons’ Counsel]?
Debtors' Counsel: Your Honor, I want you to carry this along because I think there
are other discovery abuses that have occurred in this case that I'm not prepared to
discuss at this particular time. [10]
And as predicted by the debtors’ counsel, further and other discovery violations came to
light. Specifically, Lighthouse’s president, Gary Leshgold, ignored the debtors’ request
for production not only as it related to the escrow account, but also as to all documents
requested in the subpoena. Indeed, although Lighthouse initially maintained that it had
produced all relevant, nonprivileged documents in its possession, when questioned by
the debtors’ counsel at trial, Leshgold admitted that Lighthouse made no efforts to
make a comprehensive production, and did not even review its initial production to see
if it had complied with the subpoena duces tecum issued by the debtors. [11] It was
also discovered that Lighthouse retained documents under the guise of privilege but
failed to produce any privilege log. The court ultimately continued the trial to another
day and ordered Lighthouse to produce the missing escrow account statements,
produce all relevant documents not yet produced, and submit a privilege log for any
documented withheld on the basis of privilege. [12]
http://www.abiworld.org/committees/newsletters/ethics/vol8num3/fun.html
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Lighthouse did not produce any additional documents until late September. Notably, its
production led to the discovery that Lighthouse previously failed to search its own
internal email records for discoverable information, and failed to produce information
that should have been produced before the Aug. 10, 2010, trial date. Even more
startling, the late production did not include any documents or bank statements related
to the escrow account. Instead, Lighthouse waited until Nov. 11, 2010, to produce
escrow account statements.
Once the escrow account documents were produced, it was discovered that rather than
hold the funds in the escrow account as required under the loan agreement, all
$177,715.83 in escrow account funds had been transferred from the escrow account
into another account one day after the loan closed, purportedly as an interest prepayment to Lighthouse. Accordingly, based on the escrow account documents, it
appeared that Lighthouse failed to deposit and apply the escrow funds, in violation of
the escrow arrangement and agreement between the parties, and delayed production of
the documents related to the escrow accounts in an effort to conceal its actions.
As it related to Lighthouse’s failure to timely produce the escrow account statements,
the most troubling testimony came during an exchange that occurred in a hearing on
one of several motions for sanctions filed by the debtors, when one of Lighthouse’s
attorneys was called to the stand to testify; click here to read the testimony. [13]
Based on all of the above, the court found that Lighthouse made, and subsequently
executed, a decision not to participate in the discovery process in any meaningful way,
then repeatedly failed to take responsibility for its conduct, which distorted the facts of
the case and thwarted the spirit of discovery espoused in the Federal Rules.
The court further found that, although there were other discovery violations,
Lighthouse’s most egregious and inexcusable conduct concerned the repeated
nonproduction of the escrow account bank statements and that it was appropriate
therefore, to direct the sanction towards facts related to the escrow account.
Interestingly, rather than grant the debtors’ request that it sanction Lighthouse by
striking all its pleadings and entering judgment in the debtors’ favor on their claims
against Lighthouse, the court instead imposed an evidentiary sanction against
Lighthouse. Specifically, the court found that Lighthouse never established the escrow
account as required by § 1639(g) of the Truth in Lending Act (TILA). [14] As a result,
the court found that Lighthouse had in fact violated the TILA, and that as a result its
lien on the debtors’ homestead was invalid. Additionally, Lighthouse was required to
pay the debtors’ bankruptcy estate $179,413.91 in statutory damages, as well as
attorneys’ fees and costs. [15]
Finally, in Chrysler Financial Services Americas LLC v. Hecker, [16] faced with a similar
situation, a Minnesota bankruptcy judge awarded the most severe sanction possible for
discovery violations: a default judgment to the tune of $83 million dollars. In Hecker,
Chrysler Financial provided financing to a number of auto dealerships,
operations
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and other businesses owned and operated by Hecker. When Hecker and his entities
defaulted on their obligations, Chrysler Financial brought suit and obtained a $477
million judgment against him. Shortly thereafter, Hecker filed for chapter 7 and
Chrysler Financial filed an adversary proceeding against Hecker under 11 U.S.C. §
523(a) seeking to have $83 million of its previous judgment determined to be
nondischargeable on the basis that the money was obtained through, inter alia, the use
of false pretenses and false representations. [17]
In his bankruptcy schedules, and throughout the bankruptcy case, Hecker asserted that
law enforcement officials had seized records from his office essential to a full and
accurate completing of the schedules, and that such records were no longer in his
possession. Hecker also provided only boilerplate objections to discovery responses,
claimed that the requests were impossible to understand and sought a protective order.
The court denied this request, and the parties agreed to exchange documents by a date
certain. When Hecker failed to produce on that date, Chrysler Financial brought a
motion to compel discovery. Hecker again asserted that relevant documents had been
confiscated by government authorities, and that to the extent that such documents
were in his possession, they had already been produced. [18] The court granted
Chrysler Financial’s motion to compel, and ordered Hecker to provide full, complete and
unequivocal answers to written discovery and not to assert boilerplate objections. The
court also ordered Hecker to produce a privilege log for documents withheld from
production, and barred Hecker from pursuing any offensive discovery activities until he
complied with the order. Finally, the order specifically provided that failure to comply
could result in sanctions under Rule 37(b)(2)(A). [19]
On the deadline for complying with the court’s order, Hecker provided supplemental,
albeit deficient responses. At Chrysler Financial’s request, Hecker provided a “search
warrant inventory” with his supplemental production, therein listing the items seized by
the government during its raids on his businesses. The search warrant inventory
revealed that contrary to his previous assertions, Hecker’s computers had not been
seized. Rather, images found on those hard drives had merely been copied, resulting in
the inescapable conclusion that Hecker retained possession and control during the
entire course of his bankruptcy of the documentation he claimed had been seized. As a
result, Chrysler Financial moved for sanctions under Rule 37(b)(2)(A), in response to
which, Hecker’s counsel for the first time admitted that Hecker had computers
containing literally hundreds of thousand of emails from the Hecker offices, and invited
Chrysler Financial’s counsel to come to his office to view them. Then, the day before the
hearing on the motion for sanctions, Hecker produced an external hard drive that
contained approximately 1.1 million files and folders, in a form so scrambled, that
neither the author, recipient or date of any of the emails could be determined. [20]
The court concluded that Hecker acted in bad faith and willfully abused the discovery
process. After considering the range of potential sanctions available, the court
concluded that because it was certain that no order would secure Hecker’s cooperation
in the proceeding, default judgment was the most appropriate sanction. Accordingly, it
http://www.abiworld.org/committees/newsletters/ethics/vol8num3/fun.html
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rendered the $83 million dollar judgment non-dischargeable in bankruptcy.
Moving Forward in the Wake of Discovery Abuses
These cases offer only a glimpse at the ocean of discovery abuses—the most frequent
of which relate to document production— that unfortunately appear to be an ongoing,
regular occurrence in civil litigation. As the stakes continue to escalate in ligation and
the competition for clients becomes more fierce, attorneys will be tempted not to
adhere, and thus must be especially vigilant to ensure that they do adhere to their
discovery obligations. While in a perfect world such abuses would not occur, lawyers
should find some sense of ease knowing that when discovery abuses do occur, avenues
of relief and remedies are available through the court that will ensure that a party
attempting to avoid its discovery obligations is held accountable.

1. Ellington, C. Ronald, “Discovery Abuse in the State of Georgia—Just How Bad Is It?,”
Popular Media, Paper 11 (2004), http://digitalcommonslaw.uga.edu/fac_pm/11.
2. Id.
3. Speaking objections occur when the defendant attorney actually engages in coaching
the witness, attempting in the course of articulating the objection to direct the witness’
attention to what the right or correct answer should be. Another example would be
when an attorney interrupts to tell the witness to answer “only if you remember,” or
when the attorney acts as an intermediary by objecting on the grounds that the
attorney himself does not understand the question. Id.
4. Federal Rule of Civil Procedure 37(b)(2)(A); In re Spritos, 311 Fed. Appx. 47; 2009
U.S. App. LEXIS 2032, *5 (9th Cir. Jan. 29, 2009).
5. 2010 U.S. Dist. LEXIS 4546 (S.D.N.Y. Jan. 15, 2010),
6. Id., n. 3, at *104-9.
7. Harmon v. Lighthouse Capital Funding Inc. (In re Harmon), No. 10-33789, Adversary
No. 10-03207, 2011 Bankr. LEXIS 323 (S.D. Tex. Jan. 26, 2011).
8. Id. at * 3-5.
9. Harmon v. Lighthouse Capital Funding Inc. (In re Harmon), No. 10-33789, Adversary
No. 10-03207, 2011 Bankr. LEXIS 523 (S.D. Tex., Houston Div. Feb. 17, 2011).
10. In re Harmon, No. 10-33789, Adversary No. 10-03207, 2011 Bankr. LEXIS 323 at
** 9-10.
11. Id. at * 19.
12. Id. at **24 -25.
13. Id. at **62-67.
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2011).
16. Chrysler Financial Services Americas LLC v. Hecker (In re Hecker), No. 09-5019,
2010 WL 654151 (Bankr. D. Minn. Feb. 23, 2010).
17. Id.
18. Id. at * 3.
19. Id.
20. Id.

© 2011 American Bankruptcy Institute, All Rights Reserved

http://www.abiworld.org/committees/newsletters/ethics/vol8num3/fun.html

Council on Court Procedures
December 3, 2016, Meeting
Appendix H-97

8/8

Digital Commons @ Georgia Law
Popular Media

Faculty Scholarship

3-1-2004

Discovery Abuse in the State of Georgia – Just
How Bad Is It?
C. Ronald Ellington
University of Georgia School of Law, cre@uga.edu

Repository Citation
Ellington, C. Ronald, "Discovery Abuse in the State of Georgia – Just How Bad Is It?" (2004). Popular Media. Paper 11.
http://digitalcommons.law.uga.edu/fac_pm/11

This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ Georgia Law. It has been accepted for
inclusion in Popular Media by an authorized administrator of Digital Commons @ Georgia Law. For more information, please contact
tstriepe@uga.edu.

Council on Court Procedures
December 3, 2016, Meeting
Appendix H-98

Faculty Accomplishments

Discovery Abuse in the State of Georgia – Just How Bad Is It?
By Cleveland Distinguished Chair of Legal Ethics and
Professionalism C. Ronald Ellington

H

ow frequently do
Georgia lawyers
encounter discovery
abuse in civil litigation?
What are the most
prevalent kinds of discovery abuse? Do attorneys who usually represent plaintiffs perceive discovery abuse
occurring more often or at about the same
rate as attorneys from the defense bar? Is
discovery abuse worse in metro-Atlanta
than small town Georgia?
Accurate answers to these and other questions can provide valuable information not
only about the extent of discovery abuse in
civil litigation but possible steps to combat
it. Anecdotal evidence suggests that “hardball discovery” by “Rambo litigators” is
rampant and results in unnecessary cost and
delay and, sometimes, unjust outcomes.
Just how bad is the problem really?

Survey Respondents
To attempt to answer these questions, a
team of University of Georgia researchers
surveyed approximately 4,500 Georgia
lawyers. Surveys were sent to members of
the General Practice and Trial Section of
the State Bar of Georgia, the Georgia Trial
Lawyers Association and the Georgia
Defense Lawyers Association as well as the
Georgia members of the American College
of Trial Lawyers. Responses were received
from 1,415 lawyers (or 35 percent of those
surveyed).
Those responding were broadly representative of the Georgia bar. Fifty–five percent of
the respondents were either sole practitioners or practiced in a law firm of two to five
attorneys. Fifteen percent, in contrast, practiced in firms of 50 or more lawyers.
Those responding were relatively experienced
(55 percent have 16 or more years in practice) and a substantial number (72 percent)
spent at least 75 percent of their time in liti22

Advocate

gation rather than other types of practice.
There was substantial representation from
both the plaintiff and defense bars.
Forty-two percent of respondents usually
represented plaintiffs, while 25 percent
usually represented defendants and roughly
one-third represented both. Over 47 percent of those responding reported they
principally practiced in metro-Atlanta,
while some 35 percent principally practiced
outside the Atlanta area.

Expecting Discovery Abuse
What does the survey tell us about the
prevalence of discovery abuse?
Characterizing discovery conduct as “abusive” is understandably subjective. No
lawyer looks in the mirror and sees a discovery abuser. It is always the opponent.
Nevertheless, the respondents were largely
experienced attorneys who spend substantial portions of their work life in litigation.
To the question, “When a case begins, do
you usually expect to encounter discovery
abuse?” only 40 percent responded affirmatively. Should this result be viewed as good
news or bad news? That 60 percent of the
respondents do not expect to encounter discovery abuse may indicate that systemic discovery abuse is not endemic. Without a
meaningful baseline, it is difficult to judge
just how much perceived abuse of discovery
is a natural, unavoidable byproduct of the
adversary system. Still, the fact that 40 percent of those responding say they usually
expect to encounter what they regard as discovery abuse tends to suggest there is a
problem.
Analysis of the data reveals some interesting
aspects of the inquiry. There is a statistically
significant difference in the expectations of
lawyers primarily practicing in metroAtlanta as compared to the rest of the state.
While only 32 percent of the lawyers outside metro-Atlanta expect to encounter
abuse, over 44 percent of those in metroAtlanta do. This result seems to confirm the
belief that lawyers who know each other and
who anticipate facing each other on another

day are less likely to engage in abusive
behavior than those lawyers who have less
familiarity with each other and who will not
be opposing each other on a regular basis.
The data show a marked disparity between
the perception of discovery abuse by members of the plaintiff’s bar and those on the
defense side. Interestingly, 80 percent of
defense attorneys responded they do not
usually expect to encounter discovery abuse,
while 58 percent of lawyers who represent
plaintiffs report that they do. This is a
telling difference and may reflect that ordinarily the plaintiff is more likely to need to
obtain information in the hands of the
defendant than vice versa.

Reported Frequency of
Incidents
Fortunately, very few lawyers report they
have encountered the illegal and unethical
conduct of “destroying relevant documents”
or “falsifying discovery responses.” However,
a larger number (30 percent) believe relevant
documents have been withheld.
What are the most common abuses “frequently” or “almost always” encountered?
(See chart on facing page.) This ranking indicates the most fertile soil for discovery
abuse lies in document production, not
deposition practice. Only one of the seven
most frequently encountered sins of discovery abuse, the use of so-called “speaking
objections” to coach deponents, involved
deposition practice.
It is worth noting the ills of discovery abuse
most frequently encountered are found in
document production. It is for these ills
that we are most in need of a cure.
Hopefully, this research project will help to
guide reform efforts.
The team conducting this research included
UGA professors C. Ronald Ellington, Susette
M. Talarico and Susan B. Haire with the
assistance of doctoral candidate Brian M.
Harward. This synopsis is drawn from a
forthcoming article to be published in the
Georgia Law Review.
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What are the most common abuses “frequently”
or “almost always” encountered?

RANK

TYPE OF ABUSE

% REPORTING

No. 1

Asserting undifferentiated boilerplate
objections in response to discovery
requests, such as relevancy, vagueness,
overly broad, etc.

80%

No. 2

Making overly broad, overly burdensome requests of marginal relevance
to the needs of the case

60%

No. 3

Failing to produce documents
or redacting documents on “relevance”
grounds

48%

No. 4

Making “speaking objections” to
coach deponents during depositions

46%

No. 5

Delaying the production of critical
documents (or producing in waves)
to impede use of documents at
depositions or in trial

37%

No. 6

Asserting privileges for nonproduction of documents (work
product or attorney-client) without
a proper basis

36%

No. 7

Parsing document requests so
narrowly that documents fairly
comprehended are not produced

35%

Winter 2004

Ball Receives
Lifetime
Achievement
Award
Milner S. Ball (J.D.’71),
Caldwell chair in constitutional law, recently
received a Lifetime Achievement Award
from Hamline University School of Law’s
Journal of Law and Religion. This honor is
bestowed annually on someone whose life
and work exemplifies the vision and work
of the publication. The journal is an interfaith periodical committed to the integrated
disciplines of law, religion and ethics. Last
year’s award recipient, Jawdat Said, is a
renowned Islamic scholar from Syria.
Also an ordained Presbyterian minister, Ball
has been a major contributor to the fields of
law and religion for over three decades.
Through his work, he strives to promote a
dialogue on the relationship between theology and law. He has authored many books
on these subjects and frequently serves as a
guest lecturer at leading academic institutions around the globe.
Ball supplements his scholarly pursuits with
many social causes. Passionate about social
justice, he is the founder of Georgia Law’s
Public Interest Practicum, a program that
places law students in local soup kitchens,
housing projects and other settings where
they offer legal support to the poor, needy
and disenfranchised.
“Receiving an award of this caliber is a great
honor,” Ball said. “However, I am not
unique in my desire to help others. Many of
my colleagues at Georgia Law are just as
dedicated and perform many hours of pro
bono work. I am privileged to work with
them and to also be recognized in this way
by Hamline’s Journal of Law and Religion.”
Ball earned his bachelor’s degree from
Princeton University and received his divinity degree from Harvard University. He
completed his Juris Doctor at UGA in
1971. Ball has been selected twice as a
Fulbright Scholar.
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November 15,2016

Via Email and U.S.

Mail

Mark A. Peterson
Executive Director
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OP.972I9

Re:

Proposed Amendments to ORCP 36 C(1)

Dear Members of Council on Court Procedures:

This letter is written on the behalf of the undersigned, all litigators, at Stoll Berne. We
are strongly opposed to the proposed amendments to ORCP 36. Although our firm is often
viewed as predominantly a plaintifÊside firm, we do not approach the issue created by the
proposed rule changes solely from a plaintiff-oriented perspective. Each of the undersigned has
represented, and may well continue to represent, defendants in civil litigation. V/e believe that
the proposed amendments will benefit neither plaintiffs nor defendants in civil litigation and, in

many instances, could harm both.

Most importantly, we believe that the proposed amendments will hamper the ability of
parties to obtain relevant factual information. In civil litigation, one party often controls key
information necessary to the other party's case. The easiest, and often only, way to obtain that
information is through discovery. The proposed amendments encourage litigants to attempt to
shelter key information from discovery, under the guise of proportionality. The proposed rule
changes could have the effect (intended or not) of severely limiting a litigant's access to essential
information.
V/e'believe the proposed amendments are unnecessary. Under ORCP 36 C,trial courts
already have broad discretion to fashion protective orders to "protect aparty or person from
annoyance, embarrassment, oppression, or undue burden or expense." The current "undue
burden or expense" language in ORCP 36 C is more than suffrcient. In our experience, the
current rule works. The rule, as is, does not produce unfair or unjust results. A trial court judge,
familiar with the lawyers and issues in a given case, is in the best position to determine whether
or not to limit discovery or issue a protective order. There is no benefit to the bench or bar from
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creating a list of non-exclusive factors for a court to consider that may not be pertinent to the
issues before atrialjudge in any given case.
The proposed rule changes would increase discovery motion practice. Many lawyers in
Oregon who practice civil litigation would view the proposed amendments as an invitation to file
discovery motions. The result would be a needless burden on the judiciary, added costs for the
litigants and delays in getting to trial.

We fear that certain types of cases would be most dramatically impacted by using "the
amount in controversy" as a limit on discovery. In some of our most significant cases, the
parties seek injunctive or declaratory relief rather than damages. In other cases, a party's access
to damages may be capped by statute, even though the case may be of significant import to the
parties. In yet other circumstances, the legislature has determined that society so values the
issues at stake as to allow for prevailing party attorneys' fees, regardless of the amount in
controversy. In civil litigation, the amount of a party's prayer should not be a necessary factor
weighed in determining whether discovery is permissible.
Indeed, the idea that a court should consider the "proportionality of . . . the amount in
controversy" suggests that litigants with limited or no financial damages are less deserving of
justice than litigants with larger financial damages. That is particularly disconcerting for
consumer, employment and civil rights claims, where litigation may be the only avenue for
justice and redress for many of our citizens, but the parties' claims may not involve substantial
monetary damages.

Moreover, the phrase "proportionality of . . . the importance of the issues at stake in the
case" suggests that courts will now be asked to make social policy decisions on whether a party's
case is important. That seems particularly unfair, because even though a case may not be worth
millions of dollars, it may still be very important to the parties. Take for example, an
employment case, where $10,000 or $20,000 may be critical to the person who has lost his or her
job, because those funds could pay bills that are due or may otherwise be essential in protecting
that person's life situation. The issues in such a case could at times be far more important than in
a case seeking alarger recovery.
not persuaded by the argument that the amendments are necessary to make
Oregon state court civil procedure practice consistent with federal practice. V/e do not believe
the proposed amendments do that; but even if they did, the federal rules should not be used as a
model for Oregon's rules of civil procedure. The federal rules have become increasingly
cumbersome and amendments to the federal rules have increased litigation expense. Moreover,
document discovery (including discovery of electronic records) is one of the few avenues
available in state court litigation. In contrast, litigants in federal court have discovery tools (such
as interrogatories) that are unavailable in Oregon state court. Adding additional burdens to
obtain that written discovery would serve to limit access to information that could turn out to be
essential to a party's case. Oregon should be particularly skeptical of any proposed amendments
that follow the federal rules.
Vy'e are
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'We

are similarly unpersuaded by the argument that electronic discovery calls for changes
in the rules. In our experience, we have found that the challenges previously encountered with
ooundue
burden"
electronic discovery have actually declined as technology has improved, and the
standard for protective orders already provides a mechanism for the court to consider whether
there should be limits placed on electronic discovery.

The proposed changes are a solution in search of a problem. If the changes are adopted,
we believe that access to justice will be severely hampered, rather than improved. V/e
respectfully request that the Committee reject the proposed changes.

Very truly yours,

teven C.
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Security Bldg, Suite 208B
161 High Street SE
Salem, Oregon
97301-3610

John@JohnGearLaw.com
voice 503-339-7787
fax 503-206-0924
JohnGearLaw.com

14 November 2016
Council on Court Procedures
c/o Lewis and Clark Law School
Submitted by email (only) to ccp@lclark.edu
RE: Proposed “Proportionality Amendments” to ORCP 36
I am writing to oppose all three versions of the so-called “proportionality
amendment” being considered for ORCP 36. All three should be rejected outright:
1. They represent a solution in search of a problem. There is no evidence
whatsoever that the Oregon civil procedure is suffering any problems under
the current language. There is certainly no evidence that Oregon judges are
incapable of managing discovery and discovery disputes.
2. A “proportionality” test into discovery will inevitably gut discovery in
precisely the “David vs Goliath” cases where justice most requires that
Goliath not be allowed to disarm David by resort to arguments about
proportionality. The fact that vast corporations and large companies abuse
small and powerless consumers and employees should not provide them
with the ability to further shield from discovery the information that David
requires to show a jury how Goliath has violated the law.
3. A proportionality test would only help corporate Goliaths open a new
front in the discovery battles, inviting further efforts by defendants to
exhaust plaintiffs in skirmishes before the merits of the cases can be reached.
Polling and the recent elections show that Oregon, like all America, suffers from
overwhelming skepticism passing into cynicism about government, largely due to
widespread concern that the powerful are writing and enforcing the rules to benefit
themselves. These feelings corrode our capacity for peaceful self-government. But,
so far, Oregon’s courts are still seen as fair and uncorrupted, places where Davids
may defeat Goliaths in fair fights. All three versions of the changes you are
weighing would weaken our civil justice system by changing the rules to favor
large defendants, inviting the public’s cynicism to encompass the courts. There is
no reason to do such harm to our system to solve a non-existent problem.
Cordially,

A values-based Oregon law practice serving consumers, elders, employees and nonprofits.
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Shari Nilsson <nilsson@lclark.edu>

Opposition to Proposed Amendment to ORCP 36 C
Steve Milla <stevemilla@millalaw.com>
To: ccp@lclark.edu

Tue, Nov 15, 2016 at 12:45 PM

Good afternoon. I am writing to express my opposition to the "proportionality" changes currently under review. I
think there a few reasons that this change is unnecessary.
First, I've never experienced any problem with the current standard of "undue burden" producing an unfair result on
any party in my litigation.
More importantly though, I fear this change will only lead to increased litigation on discovery issues, which is a
two-fold problem: 1. It's no secret that many judges believe that discovery disputes are the most wasteful of the
Court's time and resources. Judges have often commented that these issues should be resolved between the
parties without the need for judicial interference. Indeed, oftentimes even after motions and hearings on discovery
disputes, the issue is resolved without a formal order. 2. Discovery litigation will only benefit well-funded, larger law
firms and their corporate clients, because the attorneys in those firms are paid hourly for their work, and the
corporate clients can invest thousands of dollars on tangential issues (like discovery). The result of increased
litigation on these tangential issues is that less-funded, individual litigants are often dissuaded from pursuing their
claims to the end because of the unnecessary yet effective time and expenses of discovery litigation. As an
attorney representing individual clients with limited resources, I am sensitive to protecting an individual's right to use
the judiciary to pursue and/or defend their claims. The courts remain one of the few places where individuals can
still be fairly heard despite their economic standing.
My thanks to the council for considering my email.
Steve Milla
-Steve G. Milla
Milla & Associates
4900 SW Griffith Drive, Suite 125
Beaverton, OR 97005
(503) 643-9595
(503) 643-9656 (fax)
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Shari Nilsson <nilsson@lclark.edu>

Statement in opposition to ORCP 36C amendment
Leslie O'Leary <loleary@justicelawyers.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 4, 2016 at 3:28 PM

I urge the Council on Court Procedure to reject the proposed federalized "proportionality" amendment to ORCP 36C.
The current rule works well because judges have had great success resolving where to draw the line on the scope of
discovery requests, and in a way that is fair to both parties. In contrast, the federal version is not fair to both parties,
and it creates a costly and time consuming layer of litigation.

Our limited experience since the new federal "proportionality" rule change took effect bears that out. In federal court,
even when plaintiffs serve very narrow, specific discovery requests, the defendants still object on "proportionality" and
"relevance" grounds and move for protective orders. This alone results in weeks of motion practice and delay. Worse
yet, the new rule tilts the playing field in favor of defendants. Instead of having to explain why the plaintiffs' requests
are unduly burdensome, defendants get to rest on their "proportionality" argument, and plaintiffs must prove their
requests are propportional and relevant -- without having the benefit of knowing how the information is maintained or
where it is located. In effect, the proportionality rule unreasonably shifts the burden of proof from the producing party
to the requesting party.

What does "proportionality" mean, anyway? It is a vague and subjective concept. It invites courts to put a dollar value
cap on information that could shine a light on wrongdoing, which is cynical and antithetic to our justice system. Any
proposed rule change that shifts burdens and works to the disadvantage of one party is not only controversial, it is
substantive in its effect on a particular class of litigants.

Thank you for your consideration.

Leslie O'Leary

______________________________________________________________

Leslie W. O'Leary | Attorney
Johnson Johnson & Schaller PC
975 Oak Street, Suite 1050
Eugene, OR 97401
Office: (541) 484-2434
Fax: (541) 484-0882
loleary@justicelawyers.com
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Shari Nilsson <nilsson@lclark.edu>

Proposed Amendment
Megan Annand <megan.annand@gmail.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 9:48 AM

Dear Committee:
Although I principally practice as a plaintiff's lawyer, I also take on defense cases periodically. The defense generally
has the documents. But I have seen burdensome discovery requests on both sides. The current standard -- undue
burden -- forces the responding party to carefully consider which documents might fit into that category and to discuss
those issues with opposing counsel. That is how discovery should work. As a plaintiff's lawyer, I have successfully
brought motions for protective orders when the defense makes broad-sweeping requests which would have little
relevance and would be burdensome for a small business. That is also how it should work. Sometimes though,
especially when a large corporation is involved, the proof that a defendant is violating the law only comes through the
discovery of patterned behavior. Proof of patterned behavior is most relevant to employment, civil rights and
consumer cases which may not have large figure economic damages but were enacted at least in part to create
fairness between unevenly financed parties.
I encourage the committee to leave the Oregon discovery rules as they are. As litigation becomes less and less
affordable for most Americans, we need to keep the playing field as level as possible.
Thank you for considering my thoughts on the matter.
Very truly yours,
Megan Annand
-Megan B. Annand
Law Office
6101 Griffin Lane
Medford, OR 97501
541 779-7131 T
866 777-0323 F
megan.annand@gmail.com
The information contained in this email is confidential. If this email is not for you or you know you are not the
intended recipient, please do NOT read, copy or forward it, or any of its attachments. If you have received this email
by mistake, please delete immediately and let me know by telephone (collect) or return email that you received the
email. Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Comment on Proposed Changes to ORCP 36 C
Ben Cox <ben@coxlawpdx.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 11:57 AM

To Whom it May Concern on the Council for Court Procedures:
First, thank you for all the work you do to carefully consider the system we all rely on to deliver civil justice in Oregon. I am writing
today to comment on the proposed changes to ORCP 36 C.
I am a plaintiffs' trial lawyer practicing in Portland. In my experience, the proposed changes to 36 C are a solution in search of a
problem, and a solution that favors corporate defendants at the expense of those opposing them, often regular people of limited
resources. In my career, I have never encountered (or even heard of) a discovery situation that couldn't be adequately resolved by a
judge's discretion under the existing protective order rules.
By trying to fix something that isn't broken (and giving wealthier parties yet another structural advantage), the only likely result will be
more corporate obstruction and more motion practice - wasting time, money and court resources to secure no public benefit
whatsoever.
Thank you for the Council's consideration of this comment.
Respectfully,
Ben Cox
Attorney at Law
3723 North Williams Ave.
Portland, Oregon 97227
p. (503) 224-1787
f. (503) 906-6575
e. Ben@Coxlawpdx.com
w. coxlawpdx.com
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Shari Nilsson <nilsson@lclark.edu>

Comments re Proposed Changes to ORCP 36C
Steven Burke <steve@case-dusterhoff.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Nov 22, 2016 at 3:17 PM

Greetings:

I have the following comments regarding the proposed changes to ORCP 36, particularly the proportionality rules
that would limit discovery based on the amount at issue in the case. I have practiced law over 15 years in Oregon
and Washington, and have experience as a paralegal before that. I find these kind of limitations look good on paper,
but in practice are a bad idea. Furthermore, they tend to create abusive situations that actually make litigation more
difficult, and more expensive.

Multnomah County Circuit Court implemented a rule for expedited trials, which was intended to provide quick access
to trial on relatively simple cases, with limited discovery to help facilitate quicker resolution with less costs. I have
used this process and found the opposite. At this juncture, every time I have used this kind of process that includes
a proportionality limitation, the rules which limit discovery are used by opposing counsel as a tool to completely
obstruct discovery. They resist nearly all discovery by hiding the ball on material evidence, and resist further
discovery by arguing to the court they already produced some volume of discovery, implying it is a lot and was
relevant, and opposing is being unreasonable. The last case I had to file repeated motions to compel, we had
repeated hearings, with the judge being quite adversarial but eventually relenting after substantial evidence and
argument showing that what was produced was wholly inadequate. In that instance it was a wage and hour case,
and defense counsel refused to produce payroll materials, discovery regarding the payroll department, which are
obviously relevant. They also redacted materials.

Every hearing we had, opposing counsel argued how discovery was supposed to be limited. What I saw, and what
the judge eventually saw, was opposing counsel was limiting discovery to just what their client wanted to give, which
was not what we were seeking.

In short, these rules look good on paper, but don’t work well, if at all. I refuse to agree to any system in place that
limits discovery because without exception, opposing counsel (plaintiffs and defendants) use it as a tool to avoid
discovery, and it only causes more expense.

Thank you,

Steven C. Burke
Admitted in Oregon, Washington, and Federal Courts
Case & Dusterhoff, LLP
9800 SW Beaverton-Hillsdale Hwy., Ste. 200
Beaverton, Oregon 97005
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Main: 503-641-7222
Fax : 503-643-6522
www.case-dusterhoff.com
http://www.facebook.com/CaseDusterhoff
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ELLIOTT & PARK, P.C.
ATTORNEYS AT LAW
Abernethy House
0324 S.W. Abernethy Street
Portland, Oregon 97239-4356
Tele: (503) 227-1690
Fax: (503) 274-8384
Dennis H. Elliott (Retired)

David D. Park
dave@elliott-park.com

November 22, 2016
ccp@lclark.edu
Mark A. Peterson
Executive Director
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219
Re:

Proposed Amendment to ORCP 36 C(1)
Comments in opposition to “proportional” limitation on discovery

Dear Mr. Peterson:
I have practiced in the state and federal courts of Oregon for thirty-six years. Throughout,
I have maintained a general plaintiff oriented civil litigation practice and have trial experience in
a broad range of complex disputes. I have tried cases involving oppression of minority
shareholders, securities fraud, intellectual property, product liability and real estate fraud. My
practice for the past twenty years has emphasized civil rights disputes involving police use of
force and employment discrimination.
I am writing in opposition to the three proposed versions of amendment to ORCP 36 C
that would introduce the concept of proportionality into our state court discovery process. I
oppose the amendments for the following reasons:
The proposed amendments subvert the search for truth by permitting discretionary denial
of access to relevant evidence based upon a judicial officer’s subjective evaluation of the needs
of the case and importance of the issues at stake. In an adversary system, the needs of the case
are determined by the litigants and the importance of the issues at stake are determined by the
trier of fact. Counsel for the litigants have the most direct and practical knowledge of the type of
information necessary to meet their burden of proof and where to look for it. It should not be the
role of the judge to second guess counsel’s judgment about what they may need to meet their
burden of proof.
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The proportionality concept subverts the societal value that all parties stand equal before
the law. There is nothing proportional about the discovery needs of parties in an adversary
system equates an individual’s rights with the rights of the government and powerful
corporations. Individual plaintiffs seeking justice invariably have disproportionately greater
discovery needs than those of the government or corporate defendants who possess and control
all or most of the information bearing on the lawfulness of their decision making processes and
actions.
Finally, I strongly suspect that a proportionately factor, if adopted, will subvert the
orderly administration of justice in our state courts by spawning a new wave of discovery
disputes that require scarce court time to resolve.
Respectfully,
/s/ David Park
David D. Park
DDP
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Shari Nilsson <nilsson@lclark.edu>

Proposed Amendments to ORCP 36
Cameron A. Soran <csoran@harrislawsite.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Oct 25, 2016 at 10:48 AM

Dear Council on Court Procedures,

I am writing you to comment on the proposed amendments to ORCP 36. My practice primarily consists of civil
litigation (business, contracts, real estate, and consumer), with approximately 60% from the plaintiff’s side and
approximately 40% from the defendant’s.

First, I am not aware that the current “undue burden” standard for protective orders is objectionable or producing
unjust results for plaintiffs or defendants. These proposed changes reflect a desire to fix something that is not
broken.

Second, each party controls the information the other seeks to produce (plaintiff or defendant). If the amendments
are passed, then each side can now use the “proportionality” and/or “amount in controversy” standard as an
argument to avoid producing potentially relevant information. And the party seeking to discover that information (the
one NOT in control of it), would have the burden of proving otherwise. Which is a very difficult standard to achieve
without some inside information. Thus, I find this proposed standard unproductive.

Third, I do not think using the “amount in controversy” is actually a good standard, or at least a good standard for
the types of cases I am involved in. Frequently, a case where the amount in controversy is less than $10,000 will
require vastly more document discovery for both parties than one where the amount in controversy is over $500,000.

Thank you for your time and attention to this matter.

Kind regards,

Cameron Soran
Harris Law Firm
(503) 648-4777
csoran@harrislawsite.com
www.harrislawsite.com
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Shari Nilsson <nilsson@lclark.edu>

Comment regarding ORCP 36C
Moore, Christine N. <CMoore@lbblawyers.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Wed, Nov 16, 2016 at 3:14 PM

Dear Council on Court Procedures,

As a plaintiff lawyer, I am deeply concerned by the proposed amendments to ORCP 36C, especially in regard to
employment cases. I do not think the federal concept of proportionality should be introduced into Oregon discovery
practice.

An employer normally controls the majority of evidence supporting a plaintiff employee’s claim, particularly
considering the use of agreements prohibiting an employee from removing any document from the workplace. The
amount in controversy in employment cases tends to be lower, and defense counsel will use that factor as a means
of limiting discovery. It will not be the defendant employer who has to carry the additional burden of establishing that
its discovery request satisfies the proportionality requirement, it most always will be the plaintiff employee. In
essence, the proportionality requirement only harms the plaintiff and gives a defendant the means by which to retain
evidence over which only it has access.

I also do not understand why such drastic amendments are being considered when there is no indication that the
current rules are not working or that such amendments are needed.

Thank you,

Christine Moore

Christine N. Moore | Partner

ANDYE

ENNETT

LUMSTEIN LLP

A T T O R N E Y S

Practicing in Appellate Law, Business Litigation, and
Employment Law

cmoore@lbblawyers.com

Suite 3600
1300 Southwest Fifth Avenue
Portland, Oregon 97201

503-224-4100 (w)
503-224-4133 (f)
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Shari Nilsson <nilsson@lclark.edu>

proportionality change to discovery rules
David Jensen <DJensen@jeslaw.com>
To: ccp@lclark.edu

Tue, Nov 15, 2016 at 3:06 PM

I have practiced trial law in state and federal courts in Oregon since 1969. Primarily I represented plaintiffs. I also
represented in litigation several electric utilities and a large not for profit corporation in defense litigation. My view is
that the present discovery rules work very well. There has been an ability of a party to limit or modify discovery
upon showing of over burden etc. Every time I have litigated this claim, the opponent could never articulate why, or
how, it was burdensome or oppressive, and the discovery was ordered. In my view, adding the term
"proportionality" will make this a new obligatory objection from defendants. Every new filing will send the associate
to file a motion to make more definite and certain. As soon as that has been litigated, the associate is ordered back
to the library to file this new motion. Busy trial courts can then go through a mini-trial over proportionality. It seems
impossible to weigh proportionality without fact finding. The defense claim that plaintiffs' counsel seek too much
strikes me as strange, in that typically these are contingent cases. I cannot see why a plaintiiff's lawyer would want
to read, catalog, and store boxes of extraneous stuff.
David Jensen
199 East 5th. Avenue, Suite 25
Eugene, OR 97401
541.342.1141
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Shari Nilsson <nilsson@lclark.edu>

Opposition to proposed amendment introducing "Proportionality"
damian@idiartlaw.com <damian@idiartlaw.com>
To: ccp@lclark.edu

Tue, Nov 1, 2016 at 4:24 PM

Dear Committee Members,
I oppose the proposed amendment on proportionality in discovery because the new rule will increase discovery
motion practice, wasting judicial time, increasing litigation costs and delaying time to trial.
Please do not allow the amendment. Thank you.

Damian M. Idiart
The Idiart Law Group, LLC
(855) 772-6969 toll free phone, extension 102
(541) 245-0486 fax
damian@idiartlaw.com
This e-mail message is intended for the personal and confidential use of the individual/entity that is the named
addressee. It may be an attorney-client communication and as such may contain information that is legally
privileged or confidential or otherwise legally exempt from disclosure. If you are not the intended recipient, any
dissemination , distribution or copying of this e-mail message is strictly prohibited. If you have received this e-mail
message in error, please notify the sender and delete this e-mail message from your computer.
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Shari Nilsson <nilsson@lclark.edu>

Proposed amendments to ORCP 36C
dave <dave@sokolfoster.com>
To: ccp@lclark.edu

Tue, Nov 1, 2016 at 4:06 PM

I write to express my concern with and opposition to the Council’s contemplated changes to ORCP 36C. This appears
to be a solution in need of a problem, one with certain onerous consequences to the already overburdened judicial
system. Should any of the three proposed changes be adopted, I am certain that a significant portion of the court’s
time will be spent listening to and ruling on discovery objections based on “proportionality.” Because rulings on what
constitutes a “proportionality of the request” for discovery would turn on each judge’s subjective view of what
constitutes proportionality, rulings would likely be “all over the map,” thereby requiring far more judicial intervention in
an area usually managed by the parties involved. This would also slow down the litigation process and add expense.
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8401 NE Halsey ST #208
Portland, OR 97220
Tele: (503) 706-5795
Email:

November 15, 2016
Mark A. Peterson, Executive Director
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219
And via email: ccp@lclark.edu
RE:

OPPOSITION TO PROPOSED PORTIONALITY AMENDMENTS – ORCP 36 C

Dear Council on Court Procedures:
Please accept these comments in opposition to the proposed “proportionality” amendments to
ORCP 36 C.
I began practicing in 1989 in Oregon, first for a large insurance defense firm before becoming a
solo plaintiff’s attorney. Based on my experience on both sides of the civil bar the
“proportionality” amendments are a bad idea for several reasons.
First, the current rules are working to produce fair results. Please recognize, the current rules
already provide defense a fair opportunity to make a showing of “undue burden” to oppose
discovery requests when appropriate.
Second, the proposed amendments would increase discovery battles, and waste precious court
time. They would encourage defense to inject into every case a battle to establish a relative
meaning of “proportion” to each case. This will indiscriminately increase the time and costs to
litigate in Oregon courts.
Third, and perhaps most important, defendants almost always control the information plaintiffs
need to prove employment and civil rights violations. In my experience, the outcome of such
cases is almost always controlled by the information defendants possess: defendants’
documents, emails, and past practices.
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The proposed amendments would unfairly provide defendants, in each case, a procedural path to
bury the truth. The proposed amendments would help insulate defendants from plaintiffs trying
to use Oregon’s civil justice system to shed a light on the documents, emails and past practices
defendants otherwise wholly control.
Please reject the proposed ORCP 36 C amendments.
Thank you for your attention to this important matter.

Sincerely,
s/ David Jay Lefkowitz
David Lefkowitz
Attorney at Law
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November 18, 2016
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219
Re:

Proportionality Amendments to ORCP

To Whom It May Concern:
I am writing about the proposed proportionality amendments to ORCP 36C. All
three proportionality amendments are harmful to Oregon citizens.
A large volume of my practice involves lawsuits against automobile insurance
companies for denial of Personal Injury Protection benefits (PIP). Oregon law requires
PIP benefits to be included on every personal automobile insurance policy issued for
delivery in the state. Insurers frequently deny payment for these medical benefits after
sham medical examinations, leaving consumers owing thousands of dollars to medical
providers. The prayer in these cases is usually less than $10,000.
My clients would suffer if any of the proportionality amendments were adopted.
The legal system is supposed to create a level playing field, but allowing proportionality
into the discussion greatly balances the scales in favor of the multi-billion dollar
insurance companies my clients are fighting. Allowing insurance companies to avoid
discovery based on proportionality harms every citizen of Oregon with an automobile
insurance policy. The insurance companies already make considerable efforts to shield
discovery from injured plaintiffs. Proportionality helps them hide information from the
citizens they are paid to insure.
Please do not approve any of the amendments to ORCP 36C.
Very truly yours,
/s/
Todd Newlin
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Shari Nilsson <nilsson@lclark.edu>

Opposition to Proposed Changes to ORCP 36
Nathan Sosa <Nathan@corbridgelaw.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 18, 2016 at 2:06 PM

Dear Council Members,

I am writing because I have grave concerns about the proposed changes to ORCP 36. I have been
practicing for seven years and handle a large number of auto collision cases. A significant portion of these
cases are valued at less than $50,000.00.

If Oregon courts are permitted and/or required to consider proportionality in regard to discovery, it
will have numerous negative consequences. First, discovery will be made exceedingly more difficult in
smaller cases. Defense counsel will routinely seek protective orders on proportionality grounds. This will
necessitate needless motion practice, delays, and the expenditure of more time / resources. This impact
will hardly be felt by defense counsel who are paid hourly by multi-billion dollar insurance companies.
However, the cumulative effect on plaintiffs’ attorneys who are solo practitioners or who work at smaller
firms on a contingency basis will be immense. Second, the resultant increase in motion practice will place
an ever-greater strain on our judicial system. The need to review the filings, hold the hearing, deal with
the resultant need to reschedule arbitration and/or trial dates will be a burden on our already-taxed court
system.

Oregon’s current civil discovery procedures are working and there is no need to fix what isn’t
broken. For all these reasons, I strongly urge you to reject the proposed changes to ORCP 36.

Sincerely,

Nathan Sosa, Esq.
Corbridge Law Offices, P.C.
19075 NW Tanasbourne Drive, Suite 100
Hillsboro, OR 97124
Phone: (503) 352-9360
Fax: (503) 946-3067
E-Mail: nathan@corbridgelaw.com
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November 17, 2016
VIA EMAIL ONLY

RE:

Current Council on Court Procedures

Mr. Brian,
I am a consumer protection lawyer in the Portland area, and am writing to express my
concerns regarding the proposed changes to ORCP 36.
The proposed changes to ORCP 36 would likely limit my clients’ access to relevant
discovery. It is not uncommon that the amount in controversy in the cases I file is low. Many of
the consumer protection statutes that my clients seek redress under, such as the Fair Debt
Collection Practices Act, were specifically written to be enforced by private attorneys general.
Congress was aware that the amount in controversy in this cases could indeed be small, yet the
protection afforded under the statutes was necessary to protect consumers. To insure that this
private enforcement would occur, Congress created a fee shifting structure so that wronged
consumers could enforce their rights in situations where it would otherwise not be economically
warranted.
If the proposed changes to OCRP 36 are made, my clients stand to lose the ability to seek
important discovery based on a proportionality standard. This undercuts the spirit and intent of
these consumer protection statutes as consumers may be unable to gain access to key evidence.
I urge the Council on Court Procedures to reject the proposed amendments to ORCP 36.

Best Regards,
/s/ Michelle Freed
Michelle K. Freed
Attorney at Law
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Shari Nilsson <nilsson@lclark.edu>

Proportionality Rule
Meredith Holley <mholley@justicelawyers.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Thu, Nov 17, 2016 at 5:25 PM

Dear Council,

I would like to contribute my opposition to including the proportionality rule in the ORCP. The proportionality rule
values corporations over humans, and convenience over justice. It invites corporations to avoid turning over
information that is likely to lead to admissible evidence because of inconvenience and requires judges to decide
which cases are worthwhile and which are not. Instead, it should be clear that our rules and our justice system
prioritize justice and the relevance of evidence to the issues of the case.

I hope we do not incorporate proportionality into our rules. Thank you for considering my perspective.

______________________________________________________________

Meredith Holley | Attorney
Johnson Johnson & Schaller PC
975 Oak Street, Suite 1050
Eugene, OR 97401
Office: (541) 484-2434
Fax: (541) 484-0882
mholley@justicelawyers.com

CONFIDENTIALITY NOTICE:
This message may contain confidential communications protected by the attorney-client privilege. If you have received this message in error,
please delete it and notify the sender.
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Shari Nilsson <nilsson@lclark.edu>

proposed discovery limitations
Laura Chock <laura@laurachock-law.com>
To: ccp@lclark.edu

Tue, Nov 1, 2016 at 2:12 PM

Dear Committee Members:

I am a solo practitioner in a personal injury practice. I writing you to let you know that I oppose these proposed
changes in ORCP 36. I strongly believe that the current “undue burden” requirement works well and produces fair
results. I believe that the proposed changes will simply increase discovery disputes and increase motions practice,
placing a greater burden on the courts and delaying plaintiff’s speedy access to trial. I do not believe these changes
will do anything but increase litigation costs and waste everyone’s time.

Such changes could easily result in a multitude of abuse of the discovery rules by defense counsel to avoid producing
the relevant, necessary information for plaintiff’s case. For example, Defendants will seek a protective order to
prevent discovery as “disproportionate,” and plaintiff will have the burden of proving otherwise, without having access
to the information in defendants’ control.

Thank you.
Best, Laura Chock

Laura L. Chock
Attorney At Law
121 SW Morrison St. Suite 415
Portland, OR 97204
Office: 503-290-3033
Cell: 503-975-7331
laura@laurachock-law.com

This message is private and intended solely for the use of the person to whom it is addressed. It may contain
information that is privileged. Any unauthorized use of this message is prohibited. If you have received this message
in error, please notify the sender and delete this message from your system.
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Shari Nilsson <nilsson@lclark.edu>

ORCP 36 amendments
Edward.J.JONES@ojd.state.or.us <Edward.J.JONES@ojd.state.or.us>

Thu, Nov 17, 2016 at 1:47
PM

To: ccp@lclark.edu

I know amendments to 36 are under consideration. I encourage you not to endorse
"proportionality" as a policy. Instead of proportional, try incremental.
Early in a case it is hard to know what the correct "proportion" might be. But it is always easy to
find a place to start. Once a first round of discovery is completed the parties have a real sense of
what they need and where it might be found. A second targeted round of discovery is often
sufficient.

Edward J. Jones
Chief Criminal Judge
Multnomah County Courthouse
1021 SW Fourth Ave.
Portland, OR 97204
503.988.3540
Rights protected
Wrongs corrected
Results may vary
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Shari Nilsson <nilsson@lclark.edu>

RE: Proposed Changes to ORCP 36 C
Sylvia Albright <Sylvia@heilingdwyer.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 18, 2016 at 4:21 PM

Greetings:

As a plaintiff’s personal injury attorney I’ve found discovery, which is critical to these claims, is often avoided or
delayed by defendants, making these cases much harder to prevail on. That is why I’m urging a rejections of
implementing a proportionality standard in state court. There are already more than adequate protections for
excessive discovery requests under the standards of relevance and undue burden – defenses which are frequently
relied on whether applicable or not. Adding proportionality will only further hinder plaintiff’s discovery efforts and
impede access to justice.

Small dollar value cases are not small in their significance to the plaintiffs who bring them – using the amount in
controversy as a measure of discovery will give wrongdoers greater power and eliminate the remedies available to
those who are wronged.

Please reject these changes to Oregon discovery.

Thank you,

Sylvia

Sylvia Albright Sylvia@HeilingDwyer.com
P 503.274.0404
F 503.274.0004

1220 SW Morrison St., Suite 820
Portland, Oregon 97205
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Shari Nilsson <nilsson@lclark.edu>

Rule 36 proposed proportionality amendments
Tim Grabe <timgrabe@icloud.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 7:28 AM

I object to the proportionality amendments to ORCP 36. I practice plaintiff’s personal injury law. In order to prove
negligence, in many cases we need to show a prior pattern of negligent conduct by a defendant, and such evidence is
often contained in records kept by a defendant. This key evidence will never be produced if such an amendment
passes.
Again, in trucking injury cases, big trucking companies always have a personnel file on the bad driver which contains
records that they never want to produce, such as prior crashes, drug and alcohol treatment, prior clams, and the like.
Without such evidence, a plaintiff is at a big disadvantage.
Thanks.
Timothy Grabe, attorney
65 SW Yamhill St., suite 300
Portland OR 97204
tel. 503-223-0022
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Shari Nilsson <nilsson@lclark.edu>

Proposed Amendments adding Proportionality in Oregon Discovery
Stu Smucker <slsmucker@yahoo.com>
Reply-To: Stu Smucker <slsmucker@yahoo.com>
To: ccp@lclark.edu

Mon, Nov 14, 2016 at 2:06 PM

Dear Council on Court Procedures:
I am writing in OPPOSITION to the proposed amendments introducing “proportionality” into Oregon discovery
practice. Here’s why:
1.
Insurers often have control over information crucial to personal injury plaintiffs’ cases. Broad discovery is
fundamental to obtaining that information and to the development of plaintiffs’ cases.
2.
In practice, a “proportionality” limitation would likely increase motion practice. Under these proposals, I would
anticipate that defendants/insurers would routinely seek protective orders to prevent discovery as “disproportionate.”
3.
Fundamental to fairness is disclosure, not concealment.
Thank you for your consideration.
Stuart L. Smucker
Attorney at Law
4230 Galewood St., Ste. 200
Lake Oswego, OR 97035
Telephone: (503) 786-2810
Facsimile: (503) 210-6670
slsmucker@yahoo.com
NOTICE: This communication is intended only for the
person to whom it is addressed, and may contain
information that is privileged, confidential, or
work product. If you are not the intended recipient,
please delete the message and notify us of the error.
Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Proposed Amendments to ORCP 36 - NO!
Robert Beatty-Walters <rbw@beattywalterslaw.com>
To: ccp@lclark.edu

Mon, Oct 24, 2016 at 12:08 PM

The idea that there should be some limit on discovery based upon "proportionality" or other factors is nothing more
than an attempt to tip the scales in favor of defendants who by and large are the holders of relevant discovery.
These proposals belittle the system of justice that our Rules currently protect. The court room is and must remain
the place in our democracy where the "little guy" is on the same playing field with the largest of corporations.

THERE IS NO NEED TO CHANGE THE CURRENT RULES!!!!

Judges have the necessary tools right now to reign in discovery abuses and the discretion should not be limited in
favor of defendants.

I strongly oppose the proposed amendments to ORCP 36.

Robert Beatty-Walters

Phone (503) 473-8088
Fax

rbw@beattywalterslaw.com

(503) 473-8089

3838 SE Franklin Street, Portland, OR 97202

NOTICE: This communication (including any attachments) may contain
privileged or confidential information intended for a specific individual and purpose,
and is protected by law. If you are not the intended recipient,
you should delete this communication and/or shred the materials and any
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attachments and are hereby notified that any disclosure, copying or
distribution of this communication, or the taking of any action based on it, is strictly prohibited.
Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Opposition to ORCP 36 Amendments
Ryan Corbridge <Ryan@corbridgelaw.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 18, 2016 at 2:16 PM

Dear Council Members,

I urge you to reject the proposed changes to ORCP 36. The amendments will give insurance defense attorneys
another means to delays cases, withhold information, and run up litigation costs. A “proportionality” requirement will
unnecessarily complicate a discovery process that is straightforward. The existing protections to prevent abuse are
sufficient and there is no need to tilt the scales of justice any further against injured people.

Regards,
Ryan Corbridge
Principal Attorney

Corbridge Law Offices, P.C.
19075 NW Tanasbourne Dr. #100
Hillsboro, OR. 97124
Phone (503) 352-9360
Fax (503) 946-3067

www.corbridgelaw.com

CONFIDENTIALITY NOTICE
This electronic mail message and any attachments are confidential and/or legally privileged. It is intended only for the
addressee. If you are not the intended recipient or believe you have received this message in error, please notify the sender
immediately by e-mail reply or telephone no. (503) 352-9360. Any disclosure, copying, further distribution or any action
taken in reliance upon this transmission without the express permission of the sender is strictly prohibited.
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Shari Nilsson <nilsson@lclark.edu>

Opposition to Proportionality
Roy Fernandes <Roy@heilingdwyer.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 18, 2016 at 4:01 PM

To whom it may concern:

I write to oppose any change to ORCP 36C to include "proportionality."
All of my practice is litigation; I litigate personal injury claims and 95% of my cases do not involve catastrophic
injuries so the amount in controversy will more than likely be low. These litigants should not be penalized on their
otherwise meaningful claims. The current "undue burden" standard has worked well in every discovery dispute I
have had in cases.

Probably my biggest fear with the proposed rule is that relevant and probative discovery would likely be squashed
because the amount in controversy in the majority of my cases is relatively small, and a court would limit discovery
accordingly. For example, when I file a 20.080 lawsuit, the amount in controversy is going to be low. This should not
mean a large company can avoid producing relevant documents in an otherwise meaningful claim.

Discovery in Oregon is not broken so why should we be “fixing” anything. In sum, please leave our Oregon rules the
same.

Thank you

Roy C. Fernandes Roy@HeilingDwyer.com
P 503.274.0404
F 503.274.0004

1220 SW Morrison St., Suite 820
Portland, Oregon 97205
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Shari Nilsson <nilsson@lclark.edu>

ORCP36 C amendments
Ronn Elzinga <ronn@elzinga-law.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Oct 25, 2016 at 3:04 PM

Dear Council on Court Procedures.

I’ve read the considered amendments to ORCP 36 C. They seem like a solution in
search of a problem. “Disproportionality” will become a major litigation creator,
just as it is in Federal Court. In such cases, a defense attorney will seek a
protective order that prevents discovery, then I’ll have to carry the burden of
showing otherwise, without the discovery I need. The Oregon system works fine
as it is. Copying the Federal Rules is not a good idea in this instance.

Thank you.

Ronn Elzinga
Elzinga & Associates LLC
Eighth Floor Jeffrey Center
1020 SW Taylor Street
Portland OR 97205
503.222.2033
503.222.7191
Ronn@Elzinga-law.com
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Shari Nilsson <nilsson@lclark.edu>

Revisions to ORCP 36C
Richard Walsh <rich@walshlawfirm.net>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Wed, Nov 2, 2016 at 1:49 PM

Dear Council on Court Procedures:

I have reviewed the changes proposed to Rule 36(C) and I would urge the Council on Court Procedures to not
approve the “proportionality” language of the proposed change which appears to allow a defendant to move against a
discovery request if the “importance of the issues at state” are out of proportion to the burden or cost of producing the
information. I think this new rule would be counterproductive as it would lead to increased litigation and costs to
parties involved.

I am most concerned about the effect on this rule to small claims under ORS 20.080 (which by definition are very
small claims). The legislative intent in creating ORS 20.080 was to prevent Oregon residents from being “bullied into
unfair settlements” because of the logistical difficulty plaintiff’s face in going to trial on small cases against large and
powerful insurance carriers. This new provision will likely be contra to that legislative intent by allowing insurance
carriers to deny plaintiff’s legitimate discovery in these small claims, further restricting Oregon residents ability to
obtain justice.

I am not aware of any problem currently existing that would require this rule. We already have a provision dealing with
“unfair burden” to prevent unnecessary and unfair discovery. This additional “proportionality” language is not needed.

Richard Walsh, Walsh & Associates
174 Shore Pointe Place Suite 201
Keizer Oregon 97303, 503-304-4886
fax 503-390-0948 Rich@walshlawfirm.net
www.walshlawfirm.net
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Shari Nilsson <nilsson@lclark.edu>

proposed change to "proportionality"
Jason Skelton <js@jasonskeltonlaw.com>
To: ccp@lclark.edu

Mon, Oct 24, 2016 at 1:22 PM

Hello people:
I write to oppose any change to ORCP 36C to include "proportionality."
All of my practice is litigation; I litigate personal injury and
employment claims. The current "undue burden" standard has worked well
in every discovery dispute I have had in cases.
Probably my biggest fear with the proposed rule is that relevant and
probative discovery would likely be squashed because the amount in
controversy is relatively small, and a court would limit discovery
accordingly. For example, when a $12.00 per hour employee is fired for
being gay, making a workers compensation claim or similar, their
economic damages are going to be low. This should not mean a large
company can avoid producing relevant documents.
In sum, please leave our Oregon rules the same. We do things differently here.
Thank you
Jason Skelton
JASON SKELTON, P.C.
621 SW Morrison Street
Suite 1225
Portland, Oregon 97205
Call: 503.954.1677
Fax: 503.765.8851
js@jasonskeltonlaw.com
jasonskeltonlaw.com

DO NOT read, copy or disseminate this
communication unless you are the
intended addressee. This email
communication contains confidential
and/or privileged information intended
only for the addressee. If you have
received this communication in error,
please call us [collect] immediately at
503.954.1677 and ask to speak to
the sender of this message. Also, please
email the sender and notify the sender
immediately that you have received the
communication in error.
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Shari Nilsson <nilsson@lclark.edu>

Amendment to ORCP 36C
Aaron Tillmann, Esq. <aaron@tillmannlaw.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 5:04 PM

The Council on Court Procedures,
I am not in support of the proposed changes to ORCP 36C with an addition of limiting discovery requests based on
proportionality. This will require P’s in many smaller consumer and tort type cases, to prove or bring forward the
reason why D shouldn’t have the discovery protected, which will further delay discovery, drive access from financially
burdened P’s to the Courthouse.
Please reconsider not adding an additional hurdle of proportionality.
Thank you,

Aaron R. Tillmann, Esq.
1001 SW 5th Avenue
Suite 1100
Portland, OR 97204
Phone: (503) 535-0616
Direct: (503) 662-7198
Fax: (503) 961-7741
aaron@tillmannlaw.com
www.tillmannlaw.com

This transmission (including any attachments) may contain confidential information, privileged material (including material
protected by the attorney-client or other applicable privilege), or constitute non-public information. Any use of this information by
anyone other than the intended recipient is prohibited. If you have received this transmission in error, please immediately reply to
the sender and delete this information from your system. Use, dissemination, distribution, or reproduction of this transmission by
unintended recipients is not authorized and may be unlawful.
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Shari Nilsson <nilsson@lclark.edu>

Council on Court Procedures - Public Comment Concerning ORCP 36 C
1 message
Tim Williams <Tim@rdwyer.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 11, 2016 at 1:39 PM

Greetings.

By way of background, I sit on the Oregon State Bar Board of Governors, OSB House of

Delegates, have chaired the OSB Litigation Executive Committee, served on the OSB Uniform
Civil Jury Instruction Committee, and have served on other OSB committees as the BOG
liaison. Additionally, I currently sit on the Oregon Trial Lawyers Association Board of
Governors, having chaired several OTLA committees, and am a member of the American
Association for Justice Board of Governors, currently chairing the membership oversight
committee for AAJ, having previously chaired its audit committee. Additionally, my position with
the OSB BOG has allowed me to sit on the State Professional Responsibility Board, the Client
Security Fund Board, and the Professional Liability Fund Board of Directors, on which I
currently serve as a BOG liaison. I have also served as the OSB BOG liaison to multiple OSB
committees, and I was just appointed to the OSB Futures Task Force, which is created to
discuss and consider changes in the Bar, including changes of delivery of legal services.
Please note that this comment comes not as a product of my position as vice president of the Oregon State Bar, but
rather, as a seasoned litigation attorney in private practice.

That being said, I have grave concerns over Oregon’s proposed adoption of the federal “proportionality” limitation in
discovery. Below is a summary of these concerns:

·
Judicial Efficiency / Burden. Our courts are already overworked and understaffed. Many counties are in
need of judges to meet the State’s per capita goals – for example, Deschutes County is 2.5 judges short. Inviting
increased discovery motion practice will only serve to further overwork our judiciary. Additionally, such motion
practice would artificially increase the litigation costs of the participants. While this may not be a big issue for
corporate interests or defense counsel, it may well serve as an additional barrier for the poor. It has the potential to
create significant one-sided access to justice issues.

·
One-Sided Access to Requested Information. Practicing as a plaintiff’s lawyer, I can assure you that the
defendants in my cases routinely control information necessary to successfully prosecute a claim. Proportionality
will give the defense an opportunity to avoid producing this necessary information, significantly tilting the playing field
in their favor. It is already hard enough to obtain this information – it will become nearly impossible with difficult or
less than scrupulous defendants should the rule be enacted. Moreover, there are already protections for overbroad
discovery requests, from simple objections as overbroad to filing a motion for protective order. The proportionality
proposal only muddies the water and gives the defense a distinct advantage.

·

Amount in Controversy does not speak to the importance of a case. This factor would present a very
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arbitrary and inconsistent result. For example, many cases simply cannot have a large amount in controversy to
begin with, including civil rights, employment, consumer law, case involving limiting statutes, or cases seeking
injunctive relieve (such as those falling under the Americans With Disabilities Act). This, too, creates a significant
advantage for the defense and an access to justice issue for the poor.

·
Burden Shifting. Under the proposal, should one side claim a discovery request as “disproportionate,” the
requesting party would then apparently have the burden of proving otherwise – a difficult, if not impossible, task if
the requesting party does not have access to the same, thereby being unable to show what documents exist, what
they include in them, where they are located, how many there are, how accessible they are, whether they are in
paper or electronic format, whether they are interspersed with unrelated documents, and so on. This will only create
an undue burden on the requesting party – one that interferes with our underlying system of justice.

·
Discovery on Discovery. If the party to whom the request for production is directed objects on the basis of
proportionality, discovery may need to be had to determine the validity of that position. This discovery on discovery
only serves to increase the time, expense and complexity of the underlying litigation.

·
Document Dump. The proportionality factors may incite some parties to dump a large volume of irrelevant
documents onto the requesting party in an attempt to hold back relevant documents, claiming that producing any
additional (relevant) documents would be outweighed by the burden and expense already incurred.

Discovery in Oregon is alive and well. The parties already have the tools necessary to restrict overbroad,
burdensome or unnecessary discovery requests. Through years of appellate jurisprudence, the playing field is level.
There is no need to put our thumb on one end or the other to disrupt that balance.

I strongly urge the Council to reject the proposed changes.

Thank you for your consideration.
_______________________________

Tim Williams
Dwyer Williams Potter Attorneys, LLP
1051 NW Bond Street, Suite 310|Bend, OR 97703
ph: 541.617.0555|fax: 541.617.0984
Bio|Click here to send me files securely.
_______________________________

ü Please consider the environment before printing this email.
CONFIDENTIALITY NOTICE: The information contained in this transmission is legally privileged and confidential,

Council on Court Procedures
December 3, 2016, Meeting
Appendix H-147
11/11/2016 2:22 PM

Lewis & Clark College Mail - Council on Court Procedures - Public Co...

https://mail.google.com/mail/u/0/?ui=2&ik=86762415ec&view=pt&searc...

intended only for the use of the individual or entity named as the addressee. If the reader of this message is not
the intended recipient, you are notified that any dissemination, distribution, or copying of this communication is
prohibited. If you received this communication in error, please notify us immediately by telephone call to (541)
617-0555 and delete this message. Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Comments on proposed amendments to ORCP 36 C
1 message
Lisa Kenn <lisa@kramer-associates.com>
To: ccp@lclark.edu

Fri, Nov 18, 2016 at 4:55 PM

To the Council:

I am a new attorney, a recent graduate of Lewis & Clark law school, and new to the plaintiff’s bar. I plan to have a
long and active legal career here in Oregon. I have some serious concerns with regard to Oregon’s proposed
adoption of the federal “proportionality” limitation in discovery, to whit:

·
Judicial Efficiency / Burden. Our courts are already overworked and understaffed. Inviting increased
discovery motion practice will only serve to further overwork our judiciary. Additionally, such motion practice would
artificially increase the litigation costs of the participants. While this may not be a big issue for corporate interests or
defense counsel, it may well serve as an additional barrier for the average litigant, let alone the poor litigant. It has
the potential to increase one-sided access to justice for these plaintiffs.

·
One-Sided Access to Requested Information. Deep pocket defendants can easily control the information
necessary to successfully prosecute a claim. Proportionality will give the defense an additional opportunity to avoid
producing necessary discovery, tilting the playing field in their already considerable favor. With difficult or less than
scrupulous defendants, it will be nearly impossible t obtain this information, should the rule be enacted. There are
already sufficient protections in place for overbroad discovery requests, up to and including filing motions for
protective orders. The proportionality proposal only muddies the water and gives the defense a distinct advantage.

·
Amount in Controversy does not speak to the importance of a case. Many cases simply cannot have a
large amount in controversy to begin with, including civil rights, employment, consumer law, case involving limiting
statutes, or cases seeking injunctive relieve (such as those falling under the Americans With Disabilities Act). This,
too, creates a significant advantage for the defense and an access to justice issue for the poor.

·
Burden Shifting. Under the proposal, should one side claim a discovery request as “disproportionate,” the
requesting party would then have the burden of proving otherwise – a difficult, if not impossible, task if the requesting
party does not have access to very discovery it needs to show what documents exist, what is included in them,
where such documents are located, how many there are, how accessible they are, whether they are in paper or
electronic format, whether they are interspersed with unrelated documents, and so on. This will only create an
undue burden on the requesting party – and interfere significantly with our underlying system of justice.

·
Discovery on Discovery. If the party to whom the request for production is directed objects on the basis of
proportionality, discovery may need to be had to determine the validity of that position. This discovery on discovery
only serves to increase the time, expense and complexity of the underlying litigation.
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·
Document Dump. The proportionality factors may incite some parties to dump a large volume of irrelevant
documents onto the requesting party in an attempt to hold back relevant documents, claiming that producing any
additional (relevant) documents would be outweighed by the burden and expense already incurred.

Litigants in Oregon already have the tools necessary to restrict overbroad, burdensome or unnecessary discovery
requests. I strongly urge the Council to reject the proposed changes.

Thank you for your consideration.

LISA KENN, ATTORNEY
503.243.2733
lisa@kramer-associates.com
www.kramer-associates.com

Confidentiality Notice: This e-mail transmission may contain
confidential and privileged information. Unless you are the
addressee (or authorized to receive messages for the
addressee), you may not use, copy or disclose to anyone the message or any information contained in the message.
If you have received this message by mistake, please advise the sender by reply e-mail and delete this message.
Nothing in this message should be interpreted as a digital or electronic signature that can be used to authenticate a
contract or other legal document. Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Objection to ORCP 36 proposed amendments
Blair Townsend <btownsend@wiseattorneys.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Fri, Nov 18, 2016 at 2:58 PM

To Whom It May Concern:

I wanted to express my objection to ORCP 36c’s proposed amendment currently before the Council on
Court Procedures. I am on the board of the Oregon Trial Lawyers Association as well as its women’s
caucus chair and membership co-chair. I believe this amendment is unnecessary and detrimental to
the practice of law in Oregon.

Other attorneys who have been entrenched in this issue have discussed this matter with me and while
I am echoing their analysis, I wholeheartedly and independently agree with all points:

• There is no indication that the current “undue burden”
requirement for protective orders is not working or is producing unfair
results. The new rule will increase discovery motion practice, wasting
judicial time, increasing litigation costs and delaying time to trial.

• Defendants often control the information necessary
to plaintiffs’ cases. Defendants can now use “proportionality” to avoid
producing information relevant and necessary to plaintiff’s case.

• Categories of cases will be negatively affected by using “amount
in controversy” as a limitation on discovery. In particular we are
concerned about civil rights, employment, and consumer cases, where the
case value is limited by statutes.
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• Defendants will seek a protective order to prevent discovery as
“disproportionate,” and plaintiff will have the burden of proving
otherwise, without having access to the information in defendants’ control.

Thanks,

Blair Townsend

Associate Attorney
Michael Wise & Associates
385 1st St., Ste. 221
Lake Oswego, OR 97034
T: 503-224-8422
F: 503-546-2200
****PLEASE NOTE OUR ADDRESS HAS CHANGED****
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Shari Nilsson <nilsson@lclark.edu>

Re: Proposed changes to ORCP 36 C
Rebecca Cambreleng <rebecca@cambrelenglaw.com>
To: ccp@lclark.edu

Fri, Nov 18, 2016 at 3:33 PM

Good Afternoon,

I am writing today to object to the proposed changes to ORCP 36 C.

First, there is no indication that the current “undue burden” requirement for protective orders is not working or is
producing unfair results. The new rule will increase discovery motion practice, wasting
judicial time, increasing litigation costs and delaying time to trial.
Second, Defendants often control the information necessary to plaintiffs’ cases. Defendants can now use
“proportionality” to avoid producing information relevant and necessary to plaintiff’s case.
Third, categories of cases will be negatively affected by using “amount in controversy” as a limitation on discovery. In
particular I am concerned about civil rights, employment, and consumer cases, where the
case value is limited by statutes.
Finally, Defendants will seek a protective order to prevent discovery as “disproportionate,” and plaintiff will have the
burden of proving otherwise, without having access to the information in defendants’ control.
Thank you for taking the time to hear my concerns,
Rebecca

Rebecca Cambreleng
Cambreleng Law LLC
806 SW Broadway, Suite 1200
Portland, OR 97205
(503) 308-1481
www.cambrelenglaw.com
rebecca@cambrelenglaw.com

E-MAIL CONFIDENTIALITY NOTICE: The contents of this e-mail message and any attachments are intended solely
for the intended recipient(s) and may contain confidential and/or legally privileged information. If you are not the
intended recipient of this message or if this message has been addressed to you in error, please immediately alert
the sender by reply e-mail and then delete this message and any attachments. If you are not the intended recipient,
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you are notified that any use, dissemination, distribution, copying, or storage of this message or any attachment is
strictly prohibited.
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Shari Nilsson <nilsson@lclark.edu>

Opposition to adding unnecessary, redundant rule on "proportionality"
Scott Lucas <slucas@justicelawyers.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Wed, Nov 2, 2016 at 9:35 AM

Dear Council:

I write to urge the Council to reject the proposal to add an additional "proportionality" requirement to the Rules. The
Rules already require that discovery requests not cause an “undue burden” on the recipient of the request. This rule
has worked fine for decades, and an additional layer is unnecessary, confusing, and likely will lead to increased
motion practice.

A "proportionality" rule will also be very difficult for courts to enforce. In my practice, defendants usually control much
of the information I need to prosecute my clients' cases. The proposed rule change will allow defendants to refuse to
produce this information, hiding behind a "proportionality" rule that will be very difficult for a court to probe.

Important cases like civil rights, employment, and consumer rights, where the case value is limited by statutes, would
be hit especially hard by this proposed rule. Not all cases should be judged purely in terms of the amount sought in
the prayer, but this rule will result in that being the case.

Lastly, it will be all but impossible for plaintiffs to prove the value and relevance of (and ease of defendants access to)
otherwise discoverable information when they will be preemptively barred from discovering the information in the first
place.

This proposed rule is unnecessary, redundant of rules already in place, and it will lead to additional motion practice
and other inefficiencies. I urge the Council to reject it.

Thank you for considering these comments.

______________________________________________________________

Scott C. Lucas | Attorney
Johnson Johnson & Schaller PC
975 Oak Street, Suite 1050
Eugene, OR 97401
Office: (541) 484-2434
Fax: (541) 484-0882
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Shari Nilsson <nilsson@lclark.edu>

Council of Court Procedures: Opposition to amendments to ORCP 36 C
Stephen J. Mathieu <stephen@stephenmathieulaw.com>
To: ccp@lclark.edu

Wed, Nov 16, 2016 at 3:11 PM

Dear Sir or Madam:
I oppose the amendments to ORCP 36C for the following reasons:

• There is no indication that the current “undue burden”
requirement for protective orders is not working or is producing unfair
results. The new rule will increase discovery motion practice, wasting
judicial time, increasing litigation costs and delaying time to trial.
• Defendants often control the information necessary
to plaintiffs’ cases. Defendants can now use “proportionality” to avoid
producing information relevant and necessary to plaintiff’s case.
• Categories of cases will be negatively affected by using “amount
in controversy” as a limitation on discovery. In particular we are
concerned about civil rights, employment, and consumer cases, where the
case value is limited by statutes.
• Defendants will seek a protective order to prevent discovery as
“disproportionate,” and plaintiff will have the burden of proving
otherwise, without having access to the information in defendants’ control.
Stephen J. Mathieu, Attorney
12275 SW Second Street
Beaverton, OR 97005
Ph. 503-350-2303
Fax 503-536-6636
Stephen@StephenMathieuLaw.com

This email is confidential, intended only for the named recipient(s) above, and may contain information that is privileged attorney
work product or exempt from disclosure under applicable law. If you received this message in error, or are not the named
recipient(s), any dissemination, copying, or use of the information in this email is prohibited; please immediately notify the sender
at 503.350.2303 and delete this email message from your computer. Thank you.
________________________________________________________
Important notice to email recipients:
1. Email transmission may not be secure.
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2. By using email to communicate with this office, you assume the risk that any confidential or privileged information may be
intercepted and viewed by third persons.
3. Unless you have entered into a written attorney contract with Stephen J. Mathieu, the content of this email is not intended as
legal advice.
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Shari Nilsson <nilsson@lclark.edu>

Opposition to the 2016 Proposed Amendments to ORCP 36C
Travis Mayor <travis@mayorlaw.com>
To: ccp@lclark.edu

Tue, Nov 1, 2016 at 5:04 PM

Dear Council on Court Procedures:

My name is Travis Mayor and I am the owner of Mayor Law, LLC, a plaintiff’s personal injury firm. I
solely represent personal injury victims in civil claims for compensation. Thus, I frequently litigate civil
lawsuits as part of my law practice. I am writing to express my opposition to the proposed changes to
ORCP 36C.
First, there is no indication that the current “undue burden” requirement for protective orders is not working or is
producing unfair results. The proposed rule will increase discovery motion practice, wasting judicial time, increasing
litigation costs and delaying time to trial.
Second, defendants often control the information necessary to plaintiffs’ cases. Under the proposed rule, defendants
could use “proportionality” to avoid producing information relevant and necessary to plaintiff’s case.
Third, there are categories of cases that will be negatively affected by using “amount in controversy” as a limitation
on discovery. In particular, I am concerned about civil rights, employment, and consumer cases, where the case value
is limited by statutes.
Fourth, under the proposed rule, defendants will seek a protective order to prevent discovery as “disproportionate,”
and the plaintiff will have the burden of proving otherwise, without having access to the information in defendants’
control.
Finally, as you know, plaintiffs have the burden of proof in civil suits. In cases against public bodies, corporations and
other entities, obtaining relevant discovery from them is crucial. Making it easier for them to limit discovery that is
allowed under our rules of civil procedure would be grossly unfair to plaintiffs who are the individuals who bring these
claims.
For all of these reasons I object to the proposed changes to ORCP 36C. Thank you.

Sincerely,

Travis Mayor
Mayor Law, LLC
7157 SW Beveland St., Suite 100
Tigard, OR 97223
Ph: (503) 444-2825, ext. 109
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Fx: (503) 223-6827
www.mayorlaw.com
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Shari Nilsson <nilsson@lclark.edu>

Opposition to adding a proportionality requirement for discovery
Keith Semple <KSemple@justicelawyers.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Wed, Nov 2, 2016 at 3:13 PM

Dear Council:

I urge the Council to reject the proposal to add an additional "proportionality" requirement to the Rules
regarding discovery. The Rules already require that discovery requests not cause an “undue burden” on
the recipient of the request. This rule has worked fine for decades. Adding an additional restriction on
discovery is unnecessary, confusing, and likely will lead to increased motion practice.

A "proportionality" rule will likely impede access to justice for plaintiffs. In my practice, defendants
usually control much of the information I need to assist my clients' in asserting their rights. The proposed
rule change will simply encourage defendants to withhold information, which will then necessitate the
use of judicial resources to resolve the dispute.
Matters where case value is limited by statute would be hit especially hard by this proposed rule. Not all cases should
be judged purely in terms of the amount sought in the prayer, but that is what this rule would require.

Finally, it is impossible for plaintiffs to prove the value and relevance of (and ease of defendants access
to) otherwise discoverable information when they will be preemptively barred from discovering the
information in the first place.

This proposed rule is unnecessary, redundant of rules already in place, and it will lead to additional
motion practice and other inefficiencies. I urge the Council to reject it.

Thank you for considering these comments.
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LAW OFFICE OF KYLE B. DUKELOW, P.C.
6007 NE STANTON STREET
PORTLAND, OREGON 97213
PHONE 503-288-1992
FAX 503-282-8047
KYLE B. DUKELOW, ESQ

SONNY DO

ADMITTED IN OREGON &; WASHINGTON

LEGAL ASSISTANT

~ovember16,2016

Council on Court Procedures
Via e-mail ccp@lclark.edu
RE:

Proposed Amendments to ORCP 36 C

Dear Council Members:
First let me take time to thank you all for your hard work on the Council of Court
Procedures. I understand that it is a hard and often thankless job.
I am writing to express my concerns with the proposed amendments to ORCP 36
C. I have practiced law in Oregon for 23 years as a sole practitioner. My practice
areas have evolved to representing injured persons and representing individuals
accused of crimes. In the past I have also represented clients concerning civil
rights and Section 1983 cases. I am, for all intents and purposes, a trial lawyer.
I am concerned that the proposed amendments that try to incorporate the
Federal proportionality and undue burden requirements into Oregon's unique
and open discovery rules will lead to more litigation and therefore add more
strain to an already overwhelmed judiciary.
My specific concerns are the following:
1. In my experience, there has been no indication that the CU1'1'ent "undue
burden" requirement for protective orders is ineffective or is producing
unfair results. The new rule will increase discovery motion practice,
wasting judicial time, increasing litigation costs and delaying time to trial.

2. Oftentimes, Defendants control the information necessary to prosecute
plaintiffs' cases. With these amendments, Defendant would be able to use
"proportionality" to avoid producing information relevant and necessary
to plaintiff's case.
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3. In certain types of cases the case values are limited, but the social
ramifications of the outcome can be great. This is especially h'ue in civil
right and consumer law cases. These types of cases would be negatively
affected by using" amount in conh'oversy" as a limitation on discovery.
4. Under the proposed amendments, it is highly likely that Defendants will
seek a protective order to prevent discovery as "disproportionate." By
doing so the plaintiff will then have the burden of proving otherwise,
without having access to the information in defendants' conh'ol. It is
conceivable that plaintiff will not even be aware of some information
because there is no requirement of a "privilege log."
Thank you for your consideration of my concerns.
Sincerely,

~ukelow
KBDjdd
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Shari Nilsson <nilsson@lclark.edu>

ORCP 36 C Amendments
Matthew Rizzo <mrizzo@rizzolawportland.com>
To: ccp@lclark.edu

Mon, Nov 14, 2016 at 2:17 PM

Dear Committee:
I am writing to voice my objection to the proposed amendments to ORCP 36C.

There is no indica on that the current “undue burden” requirement for protec ve orders is not working
or is producing unfair results. The new rule will increase discovery mo on prac ce, was ng judicial
me, increasing li ga on costs and delaying me to trial.

Defendants o en control the informa on necessary to plain ﬀs’ cases. Defendants can now use
“propor onality” to avoid producing informa on relevant and necessary to plain ﬀ’s case.

Categories of cases will be nega vely aﬀected by using “amount in controversy” as a limita on on
discovery. In par cular we are concerned about civil rights, employment, and consumer cases, where
the case value is limited by statutes.

Defendants will seek a protec ve order to prevent discovery as “dispropor onate,” and plain ﬀ will have
the burden of proving otherwise, without having access to the informa on in defendants’ control.
Thanks for your consideration.

Best:
Matt Rizzo

Law Office of Matthew Rizzo LLC
1706 NW Glisan, #5
Portland, OR 97209
Phone 503.405.9723
mrizzo@rizzolawportland.com
www.rizzolawportland.com
The information contained in this email is confidential. If this email is not for you or you know you are not the intended recipient,
please do NOT read, copy or forward it, or any of its attachments. If you have received this email by mistake, please delete
immediately and let me know by telephone (collect) or return email that you received the email. Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Proportionality Proposal is a BAD idea
njacklaw10@frontier.com <njacklaw10@frontier.com>
Reply-To: "njacklaw10@frontier.com" <njacklaw10@frontier.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Wed, Nov 2, 2016 at 3:12 PM

Gentle people:
Just reviewed the proposed discovery rule changes. A bad idea looking to solve a
non-existent problem.
Defendants often control the information necessary to plaintiffs’ cases.
Defendants can now use “proportionality” to avoid producing information relevant
and necessary to plaintiff’s case.
Certain Categories of cases will be negatively affected by using “amount in
controversy” as a limitation on discovery. In particular we are concerned about
civil rights, employment, and consumer cases, where the case value is limited by
statutes.
Defendants will seek a protective order to prevent discovery as “disproportionate,”
and plaintiff will have the burden of proving otherwise, without having access to
the information in defendants’ control.
Thank you.
Neil Jackson Attorney LLC
18445 E Burnside
Portland, OR 97233
Ph: (503) 667-1166
Fax:(503) 667-1169
email; njacklaw10@frontier.com
Immediate Past President OTLA
Guardian of JUSTICE (otla)
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Shari Nilsson <nilsson@lclark.edu>

MY OPPOSITION TO 2016 PROPOSED AMENDMENTS TO THE ORCP
Paul Vames <PVames@harrislawsite.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Nov 1, 2016 at 4:16 PM

Dear Members of the Council on Court Procedures:

I strongly oppose the proposed ORCP amendments, particularly those which would
purportedly introduce the concept of “proportionality” into Oregon discovery practice.
There is no indication that the current “undue burden” requirement for protective orders is
ineffective or producing unjust results. The proposed amendments will increase the
number of discovery motions, waste judicial time, increase litigation costs, and delay time
to trial.
Defendants typically control information and exhibits necessary fair litigation. Under the
proposed amendments, defendants will use the vague concept of “proportionality” to
avoid producing relevant information. This will effectively deny due process to civil
litigants who will be unable to obtain materials necessary to a full and fair hearing of civil
disputes.
Entire categories of cases will be negatively affected by using “amount in controversy” as
a limitation on discovery. In particular I am concerned about civil rights cases,
employment cases, and consumer cases. These categories have statutory value limits.
Litigants in these cases will be denied necessary discovery under the proposed
amendments.
The proposed amendments will encourage defendants to strategically seek protective
orders to prevent discovery as “disproportionate”. Plaintiffs will have the burden of
proving otherwise, without access to the information in defendants’ control.

In summary, the proposed amendments, particularly those relation to discovery, will
unjustly tilt the playing field in favor of defendants in civil disputes. Plaintiffs already
endure a heavy burden getting cases to a fair hearing. The proposed amendments will
further discourage aggrieved Oregonians from seeking redress in the courts. I encourage
the Council to reject the proposed amendments.
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Respectfully,

Paul Vames

Paul J. Vames
Attorney at Law

165 SE 26th Avenue * Hillsboro, Oregon 97123
Main (503) 648-4777 * Direct (971) 205-5065 * Fax (503) 648-0989
pvames@harrislawsite.com
www.harrislawsite.com

This email does not create an attorney-client relationship and is intended only for its addressee(s). If you are not an addressee or responsible for delivering this to an addressee, delete this message and notify the
sender. This is a privileged communication; inadvertent disclosure shall not waive privilege. Unless addressed to a client, nothing herein shall constitute legal advice. Consult an attorney before taking any legal
action.
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Shari Nilsson <nilsson@lclark.edu>

Opposition to Proposed Amendments to ORCP 36 C
Dustin Hawkins <hawk.law.pdx@gmail.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 10:22 AM

Greetings,

I strongly oppose the proposed amendment to ORCP 36 C that introduces “proportionality” as a discovery limitation.
A plaintiff’s ability to both search and prove the truth in any given case would be greatly diminished by the proposed
rule change. Defendants often control the information necessary to plaintiffs’ cases. Defendants will use
“proportionality” to avoid producing information relevant and necessary to plaintiff’s case. Defendants will seek a
protective order to prevent discovery as “disproportionate,” and plaintiff will have the burden of proving otherwise,
without having access to the information in defendants’ control. Civil rights, employment, and consumer cases will be
negatively affected when case value is limited by statute. For these reasons, in addition to the fact that the new rule
will increase discovery motion practice, waste judicial time, increase litigation costs and delay time to trial, I oppose
the proposed amendment to ORCP 36 C.

Sincerely,

Dustin Hawkins
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Shari Nilsson <nilsson@lclark.edu>

Proposed amendments to ORCP 36 C.
J William Savage <jwsavage@earthlink.net>
Tue, Nov 1, 2016 at 4:36 PM
To: ccp@lclark.edu
Cc: "J. William Savage" <jwsavage@earthlink.net>, Carol Hepburn <clhepburn@earthlink.net>
Dear CCP I am writing in opposition to the proposed amendments to ORCP 36 C.
There is no indication that the current “undue burden” requirement for protective orders is not working or is
producing unfair results. This new rule will increase discovery motion practice, wasting judicial time, increasing
litigation costs and delaying time to trial.
Defendants often control the information necessary to plaintiffs’ cases. If the proposed changes are enacted,
defendants will use “proportionality” to avoid producing information relevant and necessary to plaintiffs' cases.
Certain categories of cases will be negatively affected by using “amount in controversy” as a limitation on
discovery. In particular I am concerned about civil rights, employment, and consumer cases, where the case value is
limited by statutes.
I guarantee that defendants will seek a protective order - perhaps even routinely - to prevent discovery as
“disproportionate.” Plaintiffs will have the burden of proving otherwise, without having access to the information in
defendants’ control.
This is a truly “one-sided” proposed rule change that will most likely be used by defendants to thwart the true
purpose and utility of Oregon’s discovery rules. This is a “solution looking for a problem” where no problem actually
exists.
The current discovery rules work just fine, and provide predictable and meaningful discovery to all parties. Court
intervention, if necessary, under the current rules can address any discovery issues or concerns.
I have been a practicing attorney for over 39 years. I oppose the proposed amendments to ORCP 39 C.
Thank you for your consideration.
Bill Savage
OSB 773347

J. William Savage
J. William Savage, P.C.
620 S.W. Fifth Avenue, #1125
Portland, OR 97204
503.222.0200
Fax: 503.248.0200
Cell Phone: 503.307.6602
www.savagelawyer.com
Diplomate, National College of Advocacy
Graduate, Trial Lawyers College
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NOTICE
This email message contains confidential, privileged information
intended only for the addressee. Do not read, copy or disseminate it
unless you are the addressee. If you erroneously received this
message, please contact us at 503.307.6602 and return it to us at
jwsavage@earthlink.net
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Shari Nilsson <nilsson@lclark.edu>

Proposed language within ORCP 36
Brady Mertz <brady@bradymertz.com>
To: ccp@lclark.edu

Wed, Nov 2, 2016 at 4:09 PM

To Whom it May Concern:
My name is Brady Mertz, OSB #970814. I do not like this proposal. This proposed rule will create more motion
practice, which tends to be a waste of time. There is no indication that the current “undue burden” requirement for
protective orders is not working or is producing unfair results. Defendants often control the information necessary to
plaintiffs’ cases. Defendants can now use “proportionality” to avoid producing information relevant and necessary to
plaintiff’s case. Defendants will also seek a protective order to prevent discovery as “disproportionate,” and plaintiff
will have the burden of proving otherwise, without having access to the information in defendants’ control.
Please don't allow plaintiff's access to justice to become more difficult to attain.
Sincerely,

Brady Mertz

Council on Court Procedures
December 3, 2016, Meeting
Appendix H-176
11/4/2016 2:30 PM

Daniel K. Le Roux
Attorney at Law
1500 S.W. 1st Ave., Ste. BOO, Portland, OR 97201
Tel. 503.243.4545/ Fax. 503.243,4546
la w Ierouxesgmail.com • dan@unlawfultermination.com
---
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• Employment Law

*Admitted in Oregon & California

• Civil Litigation

November 18,2016

Via First Class Mail & Email: ccp@lclark.edu
Council on Court Procedures
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd
Portland, OR 97219
RE: ORCP 36 C Proposed Amendments
Dear Council,
I am an attorney practicing employment law in Oregon for the most part in Multnomah County
Circuit Court. I am 'writing this letter to oppose the proposed amendments to ORCP 36 C, the
rule that controls protective orders to limit discovery in civil cases, for the reasons that follow:
First, there is no indication that the current "undue burden" requirement for protective orders is
not working or that it is producing unfair results. The new rule will increase discovery motion
practice, wasting judicial time, increasing litigation costs and delaying time to trial.
Second, defendants often control the information necessary to plaintiffs' cases especially in
employment matters. Defendants can now use "proportionality" to avoid producing information
relevant and necessary to plaintiff's case.
Third, categories of cases will be negatively affected by using "amount in controversy" as a
limitation on discovery. In particular we are concerned about civil rights, employment, and
consumer cases, where the case value is limited by statutes, or where the value of the violation of
a right is not adequately represented in monetary terms.
Finally, defendants will seek a protective order to prevent discovery as "disproportionate," and
plaintiff will have the burden of proving otherwise, without having access to the information in
defendants' control. This will require additional time and resources from the circuit courts in
most civil cases-time that many of our courts do not have to spend due to already heavy
dockets a situation that is likely to get worse given the state's current budget short fall.
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Oregon has always done discovery its own way, including no interrogatories, no expert
exchange, no pre-trial witness disclosure, etc. These practices keep down the cost of litigation
and relieve the court from having to adjudicate discovery issues as often as it would if it
followed the Federal Rules on these issues. The Council should not propose new rules that would
result in an increased burden on the circuit courts to adjudicate discovery disputes, as the
proposed amendments to ORCP 36 C likely would) when it is entirely unnecessary.
If you have any questions or concerns, please feel free to contact me.
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Shari Nilsson <nilsson@lclark.edu>

Objection to Amendments to ORCP 36C
mark@markfadamslaw.com <mark@markfadamslaw.com>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Tue, Nov 22, 2016 at 6:15 AM

Dear Council Members:

As a sole-practitioner and newer attorney, I have quickly realized that pursuing justice on behalf of my clients is
difficult in the best of circumstances. So, I am concerned that any additional requirements could unnecessarily affect
a process that has the ultimate objective of finding the truth.

Therefore, I am writing to oppose all three versions of the “proportionality amendment” under consideration for
ORCP 36.

Thank you for your consideration of my comments.

Best regards,
Mark Adams

Mark F. Adams
Law Office of Mark F. Adams, LLC
5200 SW Meadows Road, Suite 150
Lake Oswego, OR 97035
(O) 503.395.8831 (M) 503.964.9954 (F) 503.210.0288
www.markfadamslaw.com
_________________________________________
The body of and attachment(s) to this email contain information which is legally privileged. The information is
intended only for the recipient named above. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, or distribution of this message is strictly prohibited. If you have received this e-mail in error,
please notify us immediately by return email or telephone (503) 395-8831 and please promptly delete the e-mail and
its attachments.
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November 18,2016

Council on Court Procedures
Attn: Michael Brian, Chairman
c/o Lewis and Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219

Re:

Amendments to ORCP 36
(proportionality)

Dear Mr. Brian:
Thank you for your important work on the Council for Court Procedures. I am writing to
oppose the introduction of the concept of proportionality into Oregon Rules of Civil Procedure,
Rule 36C.
My experience includes over thirty years of practice and trying cases
Washington state; and federal courts.

ill

Oregon,

The proposed amendment is redundant and unnecessary. The current rule already
provides that the court, upon good .cause, may protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, and then cites nine (9) solutions
available to the court to resolve discovery issues including having the requesting party pay the
other parties reasonable expenses in responding to the discovery request in order to prevent
hardship.
My other concerns regarding this proposed amendment include:
•

There is no indication that the current "undue burden" requirement for protective
orders is not working or is producing unfair results. The new rule will increase
discovery motion practice, wasting judicial time, increasing litigation costs and
delaying time to trial.

4614 S.W. Kelly Avenue, Suite 200' Portland, Oregon 97239
Tel: (503) 224-3018 • Fax: (503) 222-0693 . E-mail: craig@craignicholslaw.com
www.thenicbolslawgroup.com
Council on Court Procedures
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•

Defendants often control the information necessary to plaintiffs' cases.
Defendants can now use "proportionality" to avoid producing information
relevant and necessary to plaintiffs case.

•

Categories of cases will be negatively affected by using "amount in controversy"
as a limitation on discovery. In particular, we are concerned about civil rights,
employment, and consumer cases where the case value is limited by statutes.

•

Defendants will seek a protective order to prevent discovery as
"disproportionate," and pliuntiff will have the burden of proving otherwise,
without having access to the information in defendants' control.

I have offered these comments to you individually because you know me personally from
cases we have tried or in the course of our practices over the years.
If you have any questions regarding my comments, please call me.

Nichols Law Group

CAN/gc
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Law Office of Dona Marie Hippert
11723 SW 47th Avenue
Portland, OR 97219

Phone: (503) 244-3415
dhippert@worldstar.com

November 22, 2016
Council on Court Procedures
c/o Lewis and Clark Law School
Submitted by email (only) to ccp@lclark.edu
RE:

Proposed “Proportionality Amendments” to ORCP 36

To Whom It May Concern,
Please accept these comments against the proposed proportionality amendments to ORCP
36. I appreciate the opportunity to raise my voice along with the chorus of others in
making the following points:
1. There is no indication that the current “undue burden” requirement for protective
orders is not working or is producing unfair results. The new rule will increase
discovery motion practice, wasting judicial time, increasing litigation costs and
delaying time to trial.
2. Defendants often control the information necessary to plaintiffs’ cases.
Defendants can now use “proportionality” to avoid producing information
relevant and necessary to plaintiff’s case.
3. Categories of cases will be negatively affected by using “amount in controversy”
as a limitation on discovery. In particular I am concerned about civil rights,
employment, and consumer cases, areas in which I practice, where the case value
is limited by statutes.
4. Defendants will seek a protective order to prevent discovery as
“disproportionate,” and plaintiff will have the burden of proving otherwise,
without having access to the information in defendants’ control.
Thank you for your consideration.
Sincerely,
Dona Marie Hippert
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Shari Nilsson <nilsson@lclark.edu>

ORCP 36 C
Eve.Miller@ojd.state.or.us <Eve.Miller@ojd.state.or.us>
To: ccp@lclark.edu
Cc: Robert.Herndon@ojd.state.or.us

Fri, Dec 2, 2016 at 2:50 PM

Dear Council on Court Procedures:
As a judge who has recently served for many years on the Council, I am writing to comment on the three versions,
proposed amendments to ORCP 36 C. I am concerned about the amount of time that would be required by the
court to decide the conflicts that may occur as a result of any of the amendments. The current Rule 36 C seems to
be working just fine.
In the words of my Presiding Judge, Bob Herndon, a former member of the CCP, "this seems to be a solution in
search of a problem."
Thank you for your work on the Council and for your consideration.
Eve L. Miller
Clackamas Co. Circuit Court
807 Main St. #205
Oregon City, OR 97045
Tel: (503) 655-8686
Fax: (503)650-0592
E-Mail: eve.miller@ojd.state.or.us
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1

PRODUCTION OF DOCUMENTS AND THINGS AND [ENTRY

2

UPON LAND] ENTERING PROPERTY FOR INSPECTION AND OTHER PURPOSES

3

RULE 43

4
5
6

A Scope. Any party may serve on any other party [a request: (1)] any of the following
requests:
A(1) Documents or things. A request to produce and permit the party making the

7

request, or someone acting on behalf of the party making the request, to inspect and copy any

8

designated documents (including electronically stored information, writings, drawings, graphs,

9

charts, photographs, sound recordings, images, and other data or data compilations from which

10

information can be obtained and translated, if necessary, by the respondent through detection

11

devices or software into reasonably usable form) or to inspect and copy, test, or sample any

12

tangible things [which] that constitute or contain matters within the scope of Rule 36 B and

13

[which] that are in the possession, custody, or control of the party [upon] on whom the request

14

is served; [or (2)]

15

A(2) Entering property. A request to enter [to permit entry upon designated] land or

16

other property in the possession or control of the party [upon] on whom the request is served

17

for the purpose of inspection and measuring, surveying, photographing, testing, or sampling the

18

property or any designated object or operation thereon, within the scope of Rule 36 B.

19

B Procedure.

20

B(1) Generally. A party may serve a request on the plaintiff after commencement of the

21

action and on any other party with or after service of the summons on that party. The request

22

shall identify any items requested for inspection, copying, or related acts by individual item or

23

by category described with reasonable particularity, designate any land or other property

24

[upon] on which entry is requested, and shall specify a reasonable place and manner for the

25

inspection, copying, entry, and related acts.

26

B(2) Time for response. A request shall not require a defendant to produce or allow
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1

inspection, copying, entry, or other related acts before the expiration of 45 days after service of

2

summons, unless the court specifies a shorter time. Otherwise, within 30 days after service of a

3

request in accordance with subsection B(1) of this rule, or such other time as the court may

4

order or to which the parties may agree [upon] in writing, a party shall serve a response that

5

includes the following:

6

B(2)(a) a statement that, except as specifically objected to, any requested item within

7

the party's possession or custody is provided, or will be provided or made available within the

8

time allowed and at the place and in the manner specified in the request, [which items] and

9

that the items are or shall be organized and labeled to correspond with the categories in the

10
11

request;
B(2)(b)[as to] a statement that, except as specifically objected to, a reasonable effort

12

has been made to obtain any requested item not in the party's possession or custody, [a

13

statement that reasonable effort has been made to obtain it, unless specifically objected to,] or

14

that no such item is within the party's control;

15

B(2)(c) [as to] a statement that, except as specifically objected to, entry will be

16

permitted as requested to any land or other property[, a statement that entry will be permitted

17

as requested unless specifically objected to]; and

18

B(2)(d) any objection to a request or a part thereof and the reason for each objection.

19

B(3) Objections. Any objection not stated in accordance with subsection B(2) of this rule

20

is waived. Any objection to only a part of a request shall clearly state the part objected to. An

21

objection does not relieve the requested party of the duty to comply with any request or part

22

thereof not specifically objected to.

23

B(4) Continuing duty. A party served in accordance with subsection B(1) of this rule is

24

under a continuing duty during the pendency of the action to produce promptly any item

25

responsive to the request and not objected to [which] that comes into the party's possession,

26

custody, or control.
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B(5) Seeking relief under Rule 46 A(2). A party who moves for an order under Rule 46

1
2

A(2) regarding any objection or other failure to respond or to permit inspection, copying, entry,

3

or related acts as requested, shall do so within a reasonable time.
C Writing called for need not be offered. Though a writing called for by one party is

4
5

produced by the other, and is inspected by the party calling for it, the party requesting

6

production is not obliged to offer it in evidence.
D Persons not parties. A person not a party to the action may be compelled to produce

7
8

books, papers, documents, or tangible things and to submit to an inspection thereof as

9

provided in Rule 55. This rule does not preclude an independent action against a person not a

10

party for permission to enter [upon] land.

11

E Electronically stored information (“ESI”).

12

E(1) Form in which ESI is to be produced. A request for [electronically stored

13

information] ESI may specify the form in which the information is to be produced by the

14

responding party but, if no such specification is made, the responding party must produce the

15

information in either the form in which it is ordinarily maintained or in a reasonably useful

16

form.

17

E(2) Meetings to resolve issues regarding ESI production; relevance to discovery

18

motions. In any action in which a request for production of ESI is anticipated, any party may

19

request one or more meetings to confer about ESI production in that action. No meeting may

20

be requested until all of the parties have appeared or have provided written notice of intent

21

to file an appearance pursuant to Rule 69 B(1). The court may also require that the parties

22

meet to confer about ESI production. Within 21 days of the request for a meeting, the parties

23

must meet and confer about the scope of the production of ESI; data sources of the

24

requested ESI; form of the production of ESI; cost of producing ESI; search terms relevant to

25

identifying responsive ESI; preservation of ESI; issues of privilege pertaining to ESI; issues

26

pertaining to metadata; and any other issue a requesting or producing party deems relevant
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1

to the request for ESI. Failure to comply in good faith with this subsection shall be considered

2

by a court when ruling on any motion to compel or motion for a protective order related to

3

ESI. The requirements in this subsection are in addition to any other duty to confer created

4

by any other rule.

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
PAGE 4 - ORCP 43, Approved for Publication ‐ 9/10/16
Council on Court Procedures
December 3, 2016, Meeting
Appendix I-4

Council on Court Procedures
Comments on Published Rules
2016
ORCP 43
Summary of ORCP 43 Suggestions for Improvement
Cost of producing ESI: I’m a not sure this needs to be on the list. The American rule that the
This addition is good, this is standard practice in federal court cases producing party bears the costs means that a party who is concerned about it has to
currently, and consistent with the Sedona Principles and subsequent affirmatively bring it up and will if it’s a problem, but I don’t think they need to be required
to confer at an early stage
case law.
Summary of ORCP 43 Arguments in Favor
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Shari Nilsson <nilsson@lclark.edu>

Comments to proposed Rule Amendments 2016
Chin Elleanor <Elleanor.Chin@doj.state.or.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>
Cc: Crowley Kenneth C <Kenneth.C.Crowley@doj.state.or.us>

Thu, Oct 27, 2016 at 10:34 AM

Rule 36 –
I prefer version 1 with the “shall” language. The purpose of the rule is to enumerate the factors pertinent to a
proportionality test, so that the court will consider all of them. It does not limit the court’s discretion in how it weighs
those factors, or which ones it determines are pertinent to a particular case, but in the event the court’s decision is
subject to review or reconsideration, it is better for the court, the parties and any appellate decision maker to have
an unambiguous checklist. The mandatory language also encourages the parties to be more comprehensive in their
submission to the court.

The court can always note that the parties did not take a position on “relative burden” or provide sufficient
information to evaluate the impact of amount in controversy, but it is harder for the court to say “I just decided not to
consider half of the possible factors because I don’t agree that I should have to”.

The amount in controversy is core to the concept of proportionality. The court has discretion how to weigh it, but
taking it out entirely as one of the factors is an attempt to change the scope of the developing law in this case,
essentially making it less applicable and harder to argue in Oregon.

I would rather have Version 2, giving the court an out for considering any of the factors, than take out “amount in
controversy”

Rule 43

E(2) Meetings to resolve issues regarding ESI production; relevance to discovery motions. In any action in which a
request for production of ESI is anticipated, any party may request one or more meetings to confer about ESI
production in that action. No meeting may be requested until all of the parties have appeared or have provided
written notice of
intent to file an appearance pursuant to Rule 69 B(1). The court may also require that the parties meet to confer
about ESI production. Within 21 days of the request for a meeting [or order, if not otherwise specified by the court?],
the parties must meet and confer about any of the following that apply:
i.

the scope of the production of ESI;

ii.

data sources;

iii.

form of the production of ESI;

iv.
[cost of producing ESI; I’m a not sure this needs to be on the list. The
American rule that the producing party bears the costs means that a party who is concerned
about it has to affirmatively bring it up and will if it’s a problem, but I don’t think they need to be
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required to confer at an early stage]
v.

search terms relevant to identifying responsive ESI;

vi.

preservation of ESI;

vii.
viii.
the request for ESI.

issues of privilege pertaining to ESI; issues pertaining to metadata;
and any other issue a requesting or producing party deems relevant to

Failure to comply in good faith with this subsection shall be considered by a court when ruling on any motion to
compel or motion for a protective order related to ESI. The requirements in this subsection are in addition to any
other duty to confer created by any other rule.

*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applicable law. If you are not the addressee or it appears from the context or otherwise that you have received this
e-mail in error, please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete
the message and any attachments from your system.
************************************

Council on Court Procedures
December 3, 2016, Meeting
Appendix I-7
10/28/2016 2:30 PM

Lewis & Clark College Mail - Comments on 2016 proposed amendments ...

1 of 1
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Shari Nilsson <nilsson@lclark.edu>

Comments on 2016 proposed amendments to ORCivP
VanMeter Heather J <Heather.J.VanMeter@doj.state.or.us>
To: "ccp@lclark.edu" <ccp@lclark.edu>

Mon, Nov 7, 2016 at 3:15 PM

9G Service by e-mail. The current rule, regarding service by e-mail if the attorneys agree in writing, should be
retained. E-mail servers are notoriously down, deficient, can be hacked, and are unreliable. On one case I have,
the opposing attorney’s server routinely (i.e. every time I send an email) sends a message back to me indicating
delivery is delayed, I just learned that the attorney just now received an email I sent to him in August (it is now
November). Also, e-mail confirmation receipts are ineffective and unreliable because the “recipient” may not be the
attorney, e.g. an assistant may click an email and generate a confirmation receipt without the attorney ever
knowing. E-mails of documents are routinely sent as a courtesy, and parties can currently agree to e-mail as official
service, but requiring it assumes too much effectiveness in weak e-mail systems.

36C(1) Limiting disclosure. The addition regarding court considerations is good, the considerations should be
mandatory, using “shall.” The amount in controversy definitely should be a factor, because discovery should not be
used as a weapon in litigation, it is simply a tool to be used to get at what happened. Fishing expeditions,
weaponized discovery and the like should be discouraged in practice in Oregon. Additionally, litigation costs are
already excessive especially on smaller cases, and the amount in controversy reference could help keep litigation
costs in check, which as everyone knows we all end up paying for in the form of higher taxes, higher insurance
premiums, higher prices for goods, etc.

43E(2) ESI. This addition is good, this is standard practice in federal court cases currently, and consistent with the
Sedona Principles and subsequent case law.

The above are my personal opinions, not official opinions of the DOJ or Attorney General.

Heather J. Van Meter
*****CONFIDENTIALITY NOTICE*****
This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure under
applicable law. If you are not the addressee or it appears from the context or otherwise that you have received this
e-mail in error, please advise me immediately by reply e-mail, keep the contents confidential, and immediately delete
the message and any attachments from your system.
************************************
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1

REQUESTS FOR ADMISSION

2

RULE 45

3

A Request for admission. After commencement of an action, a party may serve [upon]

4

on any other party a request for the admission by the latter of the truth of relevant matters

5

within the scope of Rule 36 B specified in the request, including facts or opinions of fact, or the

6

application of law to fact, or of the genuineness of any relevant documents or physical objects

7

described in or exhibited with the request. Copies of documents shall be served with the

8

request unless they have been or are otherwise furnished or made available for inspection and

9

copying. Each matter of which an admission is requested shall be separately set forth. The

10

request may, without leave of court, be served [upon] on the plaintiff after commencement of

11

the action and [upon] on any other party with or after service of the summons and complaint

12

[upon] on that party. The request for admissions shall be preceded by the following statement

13

printed in capital letters [of the type size] in a font size at least as large as that in which the

14

request is printed: “FAILURE TO SERVE A WRITTEN ANSWER OR OBJECTION WITHIN THE TIME

15

ALLOWED BY ORCP 45 B WILL RESULT IN ADMISSION OF THE FOLLOWING REQUESTS.”

16

B Response. The matter is admitted unless, within 30 days after service of the request,

17

or within such shorter or longer time as the court may allow, the party to whom the request is

18

directed serves [upon] on the party requesting the admission a written answer or objection

19

addressed to the matter, signed by the party or by the party's attorney; but, unless the court

20

shortens the time, a defendant shall not be required to serve answers or objections before the

21

expiration of 45 days after service of the summons and complaint [upon such] on that

22

defendant. If objection is made, the reasons therefor shall be stated. The answer shall

23

specifically deny the matter or set forth in detail the reasons why the answering party cannot

24

truthfully admit or deny the matter. A denial shall fairly meet the substance of the requested

25

admission, and when good faith requires that a party qualify the answer or deny only a part of

26

the matter of which an admission is requested, the party shall specify so much of it as is true
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1

and qualify or deny the remainder. An answering party may not give lack of information or

2

knowledge as a reason for failure to admit or deny unless the answering party states that

3

reasonable inquiry has been made and that the information known or readily obtainable by the

4

answering party is insufficient to enable the answering party to admit or deny. A party who

5

considers that a matter of which an admission has been requested presents a genuine issue for

6

trial may not, on that ground alone, object to the request; the party may, subject to the

7

provisions of Rule 46 C, deny the matter or set forth reasons why the party cannot admit or

8

deny it.

9

C Motion to determine sufficiency. The party who has requested the admissions may

10

move to determine the sufficiency of the answers or objections. Unless the court determines

11

that an objection is justified, it shall order that an answer be served. If the court determines

12

that an answer does not comply with the requirements of this rule, it may order either that the

13

matter is admitted or that an amended answer be served. The court may, in lieu of these

14

orders, determine that final disposition of the request be made at a designated time prior to

15

trial. The provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the

16

motion.

17

D Effect of admission. Any matter admitted pursuant to this rule is conclusively

18

established unless the court on motion permits withdrawal or amendment of the admission.

19

The court may permit withdrawal or amendment when the presentation of the merits of the

20

case will be [subserved thereby] furthered and the party who obtained the admission fails to

21

satisfy the court that withdrawal or amendment will prejudice [such] that party in maintaining

22

[such] that party's case or [such] that party's defense on the merits. Any admission made by a

23

party pursuant to this rule is for the purpose of the pending action only, and neither constitutes

24

an admission by [such] that party for any other purpose nor may be used against [such] that

25

party in any other action.

26

E Form of response. The request for admissions shall be so arranged that a blank space
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1

shall be provided after each separately numbered request. The space shall be reasonably

2

calculated to enable the answering party to insert the admissions, denials, or objections within

3

the space. If sufficient space is not provided, the answering party may attach additional papers

4

with the admissions, denials, or objections and refer to them in the space provided in the

5

request.

6

F Number.

7

F(1) Generally. Excluding requests identified in subsection F(2) of this rule, a [A] party

8

may serve more than one set of requested admissions [upon] on an adverse party[,] but the

9

total number of requests shall not exceed 30, unless the court otherwise orders for good cause

10

shown after the proposed additional requests have been filed. In determining what constitutes

11

a request for admission for the purpose of applying this limitation in number, it is intended that

12

each request be counted separately, whether or not it is subsidiary or incidental to or

13

dependent upon or included in another request, and however the requests may be grouped,

14

combined, or arranged.

15

F(2) Requests related to admissibility of business records. Notwithstanding subsection

16

F(1) of this rule, and in addition to any requests made under that subsection, a party may

17

serve a reasonable number of additional requests for admission to establish the authenticity

18

and admissibility of documents under Rule 803(6) of the Oregon Evidence Code.

19
20
21
22
23
24
25
26
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1

REQUESTS FOR ADMISSION

2

RULE 45
A Request for admission. After commencement of an action, a party may serve [upon]

3
4

on any other party a request for the admission by the latter of the truth of relevant matters

5

within the scope of Rule 36 B specified in the request, including facts or opinions of fact, or the

6

application of law to fact, or of the genuineness of any relevant documents or physical objects

7

described in or exhibited with the request. Copies of documents shall be served with the

8

request unless they have been or are otherwise furnished or made available for inspection and

9

copying. Each matter of which an admission is requested shall be separately set forth. The

10

request may, without leave of court, be served [upon] on the plaintiff after commencement of

11

the action and [upon] on any other party with or after service of the summons and complaint

12

[upon] on that party. The request for admissions shall be preceded by the following statement

13

printed in capital letters [of the type size] in a font size at least as large as that in which the

14

request is printed: “FAILURE TO SERVE A WRITTEN ANSWER OR OBJECTION WITHIN THE TIME

15

ALLOWED BY ORCP 45 B WILL RESULT IN ADMISSION OF THE FOLLOWING REQUESTS.”

16

B Response. The matter is admitted unless, within 30 days after service of the request,

17

or within such shorter or longer time as the court may allow, the party to whom the request is

18

directed serves [upon] on the party requesting the admission a written answer or objection

19

addressed to the matter, signed by the party or by the party's attorney; but, unless the court

20

shortens the time, a defendant shall not be required to serve answers or objections before the

21

expiration of 45 days after service of the summons and complaint [upon such] on that

22

defendant. If objection is made, the reasons therefor shall be stated. The answer shall

23

specifically deny the matter or set forth in detail the reasons why the answering party cannot

24

truthfully admit or deny the matter. A denial shall fairly meet the substance of the requested

25

admission, and when good faith requires that a party qualify the answer or deny only a part of

26
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the matter of which an admission is requested, the party shall specify so much of it as is true

2

and qualify or deny the remainder. An answering party may not give lack of information or

3

knowledge as a reason for failure to admit or deny unless the answering party states that

4

reasonable inquiry has been made and that the information known or readily obtainable by the

5

answering party is insufficient to enable the answering party to admit or deny. A party who

6

considers that a matter of which an admission has been requested presents a genuine issue for

7

trial may not, on that ground alone, object to the request; the party may, subject to the

8

provisions of Rule 46 C, deny the matter or set forth reasons why the party cannot admit or

9

deny it.

10

C Motion to determine sufficiency. The party who has requested the admissions may

11

move to determine the sufficiency of the answers or objections. Unless the court determines

12

that an objection is justified, it shall order that an answer be served. If the court determines

13

that an answer does not comply with the requirements of this rule, it may order either that the

14

matter is admitted or that an amended answer be served. The court may, in lieu of these

15

orders, determine that final disposition of the request be made at a designated time prior to

16

trial. The provisions of Rule 46 A(4) apply to the award of expenses incurred in relation to the

17

motion.
D Effect of admission. Any matter admitted pursuant to this rule is conclusively

18
19

established unless the court on motion permits withdrawal or amendment of the admission.

20

The court may permit withdrawal or amendment when the presentation of the merits of the

21

case will be [subserved thereby] furthered and the party who obtained the admission fails to

22

satisfy the court that withdrawal or amendment will prejudice [such] that party in maintaining

23

[such] that party's case or [such] that party's defense on the merits. Any admission made by a

24

party pursuant to this rule is for the purpose of the pending action only, and neither constitutes

25

an admission by [such] that party for any other purpose nor may be used against [such] that

26
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party in any other action.
E Form of response. The request for admissions shall be so arranged that a blank space

2
3

shall be provided after each separately numbered request. The space shall be reasonably

4

calculated to enable the answering party to insert the admissions, denials, or objections within

5

the space. If sufficient space is not provided, the answering party may attach additional papers

6

with the admissions, denials, or objections and refer to them in the space provided in the

7

request.

8

F Number.

9

F(1) Generally. Excluding requests identified in subsection F(2) of this rule, a [A] party

10

may serve more than one set of requested admissions [upon] on an adverse party[,] but the

11

total number of requests shall not exceed 30, unless the court otherwise orders for good cause

12

shown after the proposed additional requests have been filed. In determining what constitutes

13

a request for admission for the purpose of applying this limitation in number, it is intended that

14

each request be counted separately, whether or not it is subsidiary or incidental to or

15

dependent upon or included in another request, and however the requests may be grouped,

16

combined, or arranged.
F(2) Requests related to admissibility of business records. Notwithstanding subsection

17
18

F(1) of this rule, and in addition to any requests made under that subsection, a party may

19

serve a reasonable number of additional requests for admission to establish the authenticity

20

and admissibility of documents under ORS 40.460(6).

21
22
23
24
25
26
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1

SUMMARY JUDGMENT

2

RULE 47

3

A For claimant. A party seeking to recover [upon a claim, counterclaim, or cross‐claim]

4

on any type of claim or to obtain a declaratory judgment may, at any time after the expiration

5

of 20 days from the commencement of the action or after service of a motion for summary

6

judgment by the adverse party, move, with or without supporting affidavits or declarations, for

7

a summary judgment in that party's favor [upon] as to all or any part [thereof] of any claim or

8

defense.

9

B For defending party. A party against whom [a claim, counterclaim, or cross‐claim] any

10

type of claim is asserted or a declaratory judgment is sought may, at any time, move, with or

11

without supporting affidavits or declarations, for a summary judgment in that party's favor as to

12

all or any part [thereof] of any claim or defense.

13

C Motion and proceedings thereon. The motion and all supporting documents [shall]

14

must be served and filed at least 60 days before the date set for trial. The adverse party shall

15

have 20 days in which to serve and file opposing affidavits or declarations and supporting

16

documents. The moving party shall have five days to reply. The court shall have discretion to

17

modify these stated times. The court shall grant the motion if the pleadings, depositions,

18

affidavits, declarations, and admissions on file show that there is no genuine issue as to any

19

material fact and that the moving party is entitled to prevail as a matter of law. No genuine

20

issue as to a material fact exists if, based [upon] on the record before the court viewed in a

21

manner most favorable to the adverse party, no objectively reasonable juror could return a

22

verdict for the adverse party on the matter that is the subject of the motion for summary

23

judgment. The adverse party has the burden of producing evidence on any issue raised in the

24

motion as to which the adverse party would have the burden of persuasion at trial. The adverse

25

party may satisfy the burden of producing evidence with an affidavit or a declaration under

26

section E of this rule. A summary judgment, interlocutory in character, may be rendered on the
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1
2

issue of liability alone although there is a genuine issue as to the amount of damages.
D Form of affidavits and declarations; defense required. Except as provided by section

3

E of this rule, supporting and opposing affidavits and declarations [shall] must be made on

4

personal knowledge, [shall] must set forth such facts as would be admissible in evidence, and

5

[shall] must show affirmatively that the affiant or declarant is competent to testify to the

6

matters stated therein. Sworn or certified copies of all [papers] documents or parts thereof

7

referred to in an affidavit or a declaration [shall] must be attached thereto or served therewith.

8

The court may permit affidavits or declarations to be supplemented or opposed by depositions

9

or further affidavits or declarations. When a motion for summary judgment is made and

10

supported as provided in this rule, an adverse party may not rest [upon] on the mere

11

allegations or denials of that party's pleading[, but]; rather, the adverse party's response, by

12

affidavits, declarations, or as otherwise provided in this section, must set forth specific facts

13

showing that there is a genuine issue as to any material fact for trial. If the adverse party does

14

not so respond, the court shall grant the motion, if appropriate.

15

E Affidavit or declaration of attorney when expert opinion required. Motions under

16

this rule are not designed to be used as discovery devices to obtain the names of potential

17

expert witnesses or to obtain their facts or opinions. If a party, in opposing a motion for

18

summary judgment, is required to provide the opinion of an expert to establish a genuine issue

19

of material fact, an affidavit or a declaration of the party's attorney stating that an unnamed,

20

qualified expert has been retained who is available and willing to testify to admissible facts or

21

opinions creating a question of fact[,] will be deemed sufficient to controvert the allegations of

22

the moving party and an adequate basis for the court to deny the motion. The affidavit or

23

declaration [shall] must be made in good faith based on admissible facts or opinions obtained

24

from a qualified expert who has actually been retained by the attorney, who is available and

25

willing to testify, and who has actually rendered an opinion or provided facts [which] that, if

26

revealed by affidavit or declaration, would be a sufficient basis for denying the motion for

PAGE 2 - ORCP 47, Approved for Publication ‐ 9/10/16
Council on Court Procedures
December 3, 2016, Meeting
Appendix K-2

1
2

summary judgment.
F When affidavits or declarations are unavailable. Should it appear from the affidavits

3

or declarations of a party opposing the motion that [such] the party cannot, for reasons stated,

4

present by affidavit or declaration facts essential to justify the opposition of that party, the

5

court may deny the motion or may order a continuance to permit affidavits or declarations to

6

be obtained or depositions to be taken or discovery to be had, or may make [such] any other

7

order as is just.

8
9

G Affidavits or declarations made in bad faith. Should it appear to the satisfaction of
the court at any time that [any of the affidavits or declarations] an affidavit or declaration

10

presented [pursuant to] under this rule [are] was presented in bad faith or solely for the

11

purpose of delay, the court shall [forthwith] order the party [employing them] filing the

12

affidavit or declaration to pay to the other party the amount of the reasonable expenses

13

[which] that the filing of the [affidavits or declarations] affidavit or declaration caused the

14

other party to incur, including reasonable attorney fees, and any offending party or attorney

15

may be subject to sanctions for contempt.

16

H Multiple parties or claims; limited judgment. If the court grants summary judgment

17

for [less] fewer than all parties [and] or fewer than all claims or defenses in an action, a limited

18

judgment may be entered if the court makes the determination required by Rule 67 B.

19
20
21
22
23
24
25
26
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1

JURORS

2

RULE 57

3

A Challenging compliance with selection procedures.

4

A(1) Motion. Within 7 days after the moving party discovered, or by the exercise of

5

diligence could have discovered, the grounds therefor, and in any event before the jury is sworn

6

to try the case, a party may move to stay the proceedings or for other appropriate relief on the

7

ground of substantial failure to comply with the applicable provisions of ORS chapter 10 in

8

selecting the jury.

9

A(2) Stay of proceedings. Upon motion filed under subsection (1) of this section

10

containing a sworn statement of facts which, if true, would constitute a substantial failure to

11

comply with the applicable provisions of ORS chapter 10 in selecting the jury, the moving party

12

is entitled to present in support of the motion: the testimony of the clerk or court

13

administrator; any relevant records and papers not public or otherwise available used by the

14

clerk or court administrator; and any other relevant evidence. If the court determines that in

15

selecting the jury there has been a substantial failure to comply with the applicable provisions

16

of ORS chapter 10, the court shall stay the proceedings pending the selection of a jury in

17

conformity with the applicable provisions of ORS chapter 10, or grant other appropriate relief.

18

A(3) Exclusive means of challenge. The procedures prescribed by this section are the

19

exclusive means by which a party in a civil case may challenge a jury on the ground that the jury

20

was not selected in conformity with the applicable provisions of ORS chapter 10.

21

B Jury; how drawn. When the action is called for trial, the clerk shall draw names at

22

random from the names of jurors in attendance upon the court until the jury is completed or

23

the names of jurors in attendance are exhausted. If the names of jurors in attendance become

24

exhausted before the jury is complete, the sheriff, under the direction of the court, shall

25

summon from the bystanders, or from the body of the county, so many qualified persons as

26

may be necessary to complete the jury. Whenever the sheriff shall summon more than one
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person at a time from the bystanders, or from the body of the county, the sheriff shall return a

2

list of the persons so summoned to the clerk. The clerk shall draw names at random from the

3

list until the jury is completed.
C Examination of jurors. When the full number of jurors has been called, they shall be

4
5

examined as to their qualifications, first by the court, then by the plaintiff, and then by the

6

defendant. The court shall regulate the examination in such a way as to avoid unnecessary

7

delay.

8

D Challenges.

9

D(1) Challenges for cause; grounds. Challenges for cause may be taken on any one or

10
11
12
13

more of the following grounds:
D(1)(a) The want of any qualification prescribed by ORS 10.030 for a person eligible to
act as a juror.
D(1)(b) The existence of a mental or physical defect which satisfies the court that the

14

challenged person is incapable of performing the duties of a juror in the particular action

15

without prejudice to the substantial rights of the challenging party.

16

D(1)(c) Consanguinity or affinity within the fourth degree to any party.

17

D(1)(d) Standing in the relation of guardian and ward, physician and patient, master and

18

servant, landlord and tenant, or debtor and creditor to the adverse party; or being a member of

19

the family of, or a partner in business with, or in the employment for wages of, or being an

20

attorney for or a client of the adverse party; or being surety in the action called for trial, or

21

otherwise, for the adverse party.

22

D(1)(e) Having served as a juror on a previous trial in the same action, or in another

23

action between the same parties for the same cause of action, upon substantially the same

24

facts or transaction.

25
26

D(1)(f) Interest on the part of the juror in the outcome of the action, or the principal
question involved therein.
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D(1)(g) Actual bias on the part of a juror. Actual bias is the existence of a state of mind

2

on the part of a juror that satisfies the court, in the exercise of sound discretion, that the juror

3

cannot try the issue impartially and without prejudice to the substantial rights of the party

4

challenging the juror. Actual bias may be in reference to: the action; either party to the action;

5

the sex of the party, the party’s attorney, a victim, or a witness; or a racial or ethnic group of

6

which the party, the party’s attorney, a victim, or a witness is a member, or is perceived to be a

7

member. A challenge for actual bias may be taken for the cause mentioned in this paragraph,

8

but on the trial of such challenge, although it should appear that the juror challenged has

9

formed or expressed an opinion upon the merits of the cause from what the juror may have

10

heard or read, such opinion shall not of itself be sufficient to sustain the challenge, but the

11

court must be satisfied, from all of the circumstances, that the juror cannot disregard such

12

opinion and try the issue impartially.

13

D(2) Peremptory challenges; number. A peremptory challenge is an objection to a juror

14

for which no reason need be given, but upon which the court shall exclude such juror. Either

15

party is entitled to no more than three peremptory challenges if the jury consists of more than

16

six jurors, and no more than two peremptory challenges if the jury consists of six jurors. Where

17

there are multiple parties plaintiff or defendant in the case, or where cases have been

18

consolidated for trial, the parties plaintiff or defendant must join in the challenge and are

19

limited to the number of peremptory challenges specified in this subsection except the court, in

20

its discretion and in the interest of justice, may allow any of the parties, single or multiple,

21

additional peremptory challenges and permit them to be exercised separately or jointly.

22

D(3) Conduct of peremptory challenges. After the full number of jurors has been passed

23

for cause, peremptory challenges shall be conducted by written ballot or outside of the

24

presence of the jury as follows: the plaintiff may challenge one and then the defendant may

25

challenge one, and so alternating until the peremptory challenges shall be exhausted. After

26

each challenge, the panel shall be filled and the additional juror passed for cause before
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1

another peremptory challenge shall be exercised, and neither party is required to exercise a

2

peremptory challenge unless the full number of jurors is in the jury box at the time. The refusal

3

to challenge by either party in the order of alternation shall not defeat the adverse party of

4

such adverse party’s full number of challenges, and such refusal by a party to exercise a

5

challenge in proper turn shall conclude that party as to the jurors once accepted by that party

6

and, if that party’s right of peremptory challenge is not exhausted, that party’s further

7

challenges shall be confined, in that party’s proper turn, to such additional jurors as may be

8

called. The court may, for good cause shown, permit a challenge to be taken as to any juror

9

before the jury is completed and sworn, notwithstanding that the juror challenged may have

10

been previously accepted, but nothing in this subsection shall be construed to increase the

11

number of peremptory challenges allowed.

12

D(4) Challenge of peremptory challenge exercised on basis of race, ethnicity, or sex.

13

D(4)(a) A party may not exercise a peremptory challenge on the basis of race, ethnicity,

14

or sex. Courts shall presume that a peremptory challenge does not violate this paragraph, but

15

the presumption may be rebutted in the manner provided by this section.

16

D(4)(b) If a party believes that the adverse party is exercising a peremptory challenge on

17

a basis prohibited under paragraph (a) of this subsection, the party may object to the exercise

18

of the challenge. The objection must be made before the court excuses the juror. The objection

19

must be made outside of the presence of the jurors. The party making the objection has the

20

burden of establishing a prima facie case that the adverse party challenged the juror on the

21

basis of race, ethnicity, or sex.

22

D(4)(c) If the court finds that the party making the objection has established a prima

23

facie case that the adverse party challenged a prospective juror on the basis of race, ethnicity,

24

or sex, the burden shifts to the adverse party to show that the peremptory challenge was not

25

exercised on the basis of race, ethnicity, or sex. If the adverse party fails to meet the burden of

26

justification as to the questioned challenge, the presumption that the challenge does not
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2
3
4

violate paragraph (a) of this subsection is rebutted.
D(4)(d) If the court finds that the adverse party challenged a prospective juror on the
basis of race, ethnicity, or sex, the court shall disallow the peremptory challenge.
E Oath of jury. As soon as the number of the jury has been completed, an oath or

5

affirmation shall be administered to the jurors, in substance that they and each of them will

6

well and truly try the matter in issue between the plaintiff and defendant, and a true verdict

7

give according to the law and evidence as given them on the trial.

8

F Alternate jurors.

9

F(1) Definition. Alternate jurors are prospective replacement jurors empanelled at the

10

court’s discretion to serve in the event that the number of jurors required under Rule 56 is

11

decreased by illness, incapacitation, or disqualification of one or more jurors selected.

12

F(2) Decision to allow alternate jurors. The court has discretion over whether alternate

13

jurors may be empanelled. If the court allows, not more than six alternate jurors may be

14

empanelled.

15

F(3) Peremptory challenges; number. In addition to challenges otherwise allowed by

16

these rules or any other rule or statute, each party is entitled to: [(a)] one peremptory

17

challenge if one or two alternate jurors are to be empanelled; [(b)] two peremptory challenges

18

if three or four alternate jurors are to be empanelled; and [(c)] three peremptory challenges if

19

five or six alternate jurors are to be empanelled. The court shall have discretion as to when and

20

how additional peremptory challenges may be used and when and how alternate jurors are

21

selected.

22

F(4) Duties and responsibilities. Alternate jurors shall be drawn in the same manner;

23

shall have the same qualifications; shall be subject to the same examination and challenge

24

rules; shall take the same oath; and shall have the same functions, powers, facilities, and

25

privileges as the jurors throughout the trial, until the case is submitted for deliberations. An

26

alternate juror who does not replace a juror shall not attend or otherwise participate in
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1
2

deliberations.
F(5) Installation and discharge. Alternate jurors shall be installed to replace any jurors

3

who become unable to perform their duties or are found to be disqualified before the jury

4

begins deliberations. Alternate jurors who do not replace jurors before the beginning of

5

deliberations and who have not been discharged may be installed to replace jurors who

6

become ill or otherwise are unable to complete deliberations. If an alternate juror replaces a

7

juror after deliberations have begun, the jury shall be instructed to begin deliberations anew.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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James R. Hargreaves
Senior Circuit Court Judge, Retired
2533 Lawrence Street
Eugene, Oregon 97405
jrhdks@gmail.com

Hon Thomas A. Balmer
Chief Justice
Oregon Supreme Court
Supreme Court Bldg.
1163 State St
Salem OR 97301
Re: Use of Fictitious Names in Pleadings of Civil Actions in Oregon
Dear Mr. Chief Justice
Over the last 20 years or so there have been a number of cases in the Oregon Reports that reflect
the use of fictitious names for parties in civil litigation, particularly plaintiffs. Certainly, the
“poster child” example of this type of pleading is found in a case that arose out of Multnomah
County Circuit Court and styled, John Roe, v. Jane Doe, 161 Or. App. 477(1999) where both
parties appeared under fictitious names. At the trial court level, essentially all documents in the
case, as well as the recorded record of the proceedings, were “sealed” by judge so that nowhere
in the trial court records of the case can the true names of the parties be ascertained. The appeal
was filed in the Court of Appeals; heard and decided under the fictitious names; without any
disclosure of the true names of the parties; and without comment by the Court of Appeals
regarding the fact that neither party is actually named anywhere in the litigation.
In support of this secretive litigation process, two counties, Multnomah and Clackamas, have
adopted essentially identical Supplemental Local Court Rules permitting this practice if
approved by a judge. The Multnomah rule reads as followed:
“SLR 2.035 DESIGNATION OF KNOWN PARTIES BY FICTITIOUS NAME
In civil actions, the designation of a known party by a name other than the party’s true
name shall be allowed only upon an order of the court. If ordered, the designation of such
party shall be by use of such party’s initials or a fictitious name other than “Jane Doe” or
“John Doe”. The name “Jane Doe” or “John Doe” is reserved to be used for a party
whose identity is unknown and the party is being designated as provided in ORCP 20 H.”

The Clackamas rule reads as follows:
“SLR 2.016 DESIGNATION OF KNOWN PARTIES BY FICTITIOUS NAMES
In civil actions, the designation of a known party by a name other than the party’s true
name shall be allowed only upon an order of the Court. If ordered, the designation of
such party shall be by use of such party’s initials or a fictitious name other than “Jane
2533 Lawrence Street, Eugene, Oregon 97405
Telephone 541.913.6519
E-mail: jrhdks@gmailmail.com

Council on Court Procedures
December 3, 2016, Meeting
Appendix M-1

Doe” or “John Doe”. The name “Jane Doe” or “John Doe” is reserved for a party whose
identity is unknown and the party is being designated as provided in ORCP 20H”

These Supplemental Court Rules are not supported by any Oregon law; are in direct conflict with
Oregon Rules of Civil Procedure 16A, 20H and 26A as approved by the legislature; and
constitute an attempt by these courts to adopt substantive law affecting the jurisdiction of the
Circuit Court. under the guise of the authority of the courts to adopt rules of procedure.
By this letter I respectfully request that you exercise your supervisory authority of the courts and
direct the withdrawal of these rules.
Respectfully

James R. Hargreaves
Senior Circuit Court Judge, Retired
Delivered by electronic mail
cc: Council on Court Procedures
Michael Brian
Hon, Nan Waller
Hon. Robert Herndon
Bruce Miller

Use of Fictitious Names for Parties in
Civil Actions in Oregon
James Hargreaves
Senior Circuit Judge
November 2016

Introduction
Over the last 20 years or so there have been a number of cases in the Oregon Reports that reflect
the use of fictitious names for parties in civil litigation, particularly plaintiffs. Certainly, the
“poster child” example of this type of pleading is found in a case that arose out of Multnomah
County Circuit Court and styled, John Roe, v. Jane Doe, 161 Or. App. 477(1999) where both
parties appeared under fictitious names. At the trial court level, essentially all documents in the
case, as well as the recorded record of the proceedings, were “sealed” by judge so that nowhere
in the trial court records of the case can the true names of the parties be ascertained. The appeal
was filed in the Court of Appeals; heard and decided under the fictitious names; without any
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disclosure of the true names of the parties; and without comment by the Court of Appeals
regarding the fact that neither party is actually named anywhere in the litigation.
In support of this secretive litigation process, two counties, Multnomah and Clackamas, have
adopted essentially identical Supplemental Local Court Rules permitting this practice if
approved by a judge. The Multnomah rule reads as followed:
“SLR 2.035 DESIGNATION OF KNOWN PARTIES BY FICTITIOUS NAME
In civil actions, the designation of a known party by a name other than the party’s true
name shall be allowed only upon an order of the court. If ordered, the designation of such
party shall be by use of such party’s initials or a fictitious name other than “Jane Doe” or
“John Doe”. The name “Jane Doe” or “John Doe” is reserved to be used for a party
whose identity is unknown and the party is being designated as provided in ORCP 20 H.”

The Clackamas rule reads as follows:
“SLR 2.016 DESIGNATION OF KNOWN PARTIES BY FICTITIOUS NAMES
In civil actions, the designation of a known party by a name other than the party’s true
name shall be allowed only upon an order of the Court. If ordered, the designation of
such party shall be by use of such party’s initials or a fictitious name other than “Jane
Doe” or “John Doe”. The name “Jane Doe” or “John Doe” is reserved for a party whose
identity is unknown and the party is being designated as provided in ORCP 20H”

These Supplemental Court Rules are not supported by any Oregon law; are in direct conflict with
Oregon Rules of Civil Procedure 16A, 20H and 26A as approved by the legislature; and
constitute an attempt by these courts to adopt substantive law affecting the jurisdiction of the
Circuit Court. under the guise of the authority of the courts to adopt rules of procedure.
The Chief Justice should order these rules be withdraw.
Oregon Law and Fictitious Party Pleading
Despite what one might assume given the existence of the number of appellate cases in Oregon
that clearly reflect the use of fictitious party designations, Oregon law, with two limited
exceptions, in fact prohibits fictitious party pleading.
The Prohibition and Exceptions
In understanding the law in Oregon regarding the pleading of fictitious parties in civil actions, it
is necessary to understand the interplay between ORCP Rule 26A, Rule 16A and Rule 20H.
This analysis begins with ORCP 26A which declares:
“A Real party in interest. Every action shall be prosecuted in the name of the real party
in interest. An executor, administrator, guardian, conservator, bailee, trustee of an express
trust, a party with whom or in whose name a contract has been made for the benefit of
another, or a party authorized by statute may sue in that party's own name without joining
the party for whose benefit the action is brought; and when a statute of this state so
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provides, an action for the use or benefit of another shall be brought in the name of the
state. No action shall be dismissed on the ground that it is not prosecuted in the name of
the real party in interest until a reasonable time has been allowed after objection for
ratification of commencement of the action by, or joinder or substitution of, the real party
in interest; and such ratification, joinder, or substitution shall have the same effect as if
the action had been commenced in the name of the real party in interest.” (Emphasis
added)

Then follows Rule 16A which reads:
“A Captions; names of parties. Every pleading shall contain a caption setting forth
the…title of the action… In the complaint, the title of the action shall include the names
of all the parties, but in other pleadings it is sufficient to state the name of the first party
on each side with an appropriate indication of other parties.” (Emphasis added)

And, finally, Rule 20H which reads:
“H Fictitious Parties. When a party is ignorant of the name of an opposing party and so
alleges in a pleading, the opposing party may be designated by any name, and when such
party's true name is discovered, the process and all pleadings and proceedings in the
action may be amended by substituting the true name.” (Emphasis added)

Even though these rules are quite straight forward in their language, two things are worth noting.
First, each of these rules speaks in terms of “the name” of the party. They do not say “a name” or
“some name”, or any other equivocal language. ORS 174.010 directs that:
“In the construction of a statute, the office of the judge is simply to ascertain and declare
what is, in terms or in substance, contained therein, not to insert what has been omitted,
or to omit what has been inserted…”

Thus, in interpreting these rule (which are in fact statutes passed by the legislature) it is not
legally permissible to read words into or out of these rules to get around the clear restriction that
it is “the name” of a party that must be used in pleadings.
From a reading of these three rules and applying the restrictions of ORS 174.010, we can easily
glean the following; 1) 26A—An action must be brought in the name of the real party in interest;
2) 16A—The names of the parties must be set forth in the caption of the case; and 20H—The
name of any party must be their true name.
In addition to just a simple reading of the wording of the three rules set out above to arrive at the
clear conclusion also set forth, there are two cases from the Court of Appeals that assist in
avoiding any misunderstanding of the provisions of Rule 26. In Reutter v. RWS Construction
Inc. 128 Or. App. 365 (1994) the Court of Appeals reviewed the genesis of Rule 26 at some
length and explained that the importance of the rule is to see to it that the proper parties are
before the court to accurately resolve the issues presented so that subsequent litigation will not
ensue. In addition, the court pointed out that the second sentence of Rule 26A regarding
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amendment of the pleading to correct the pleading as necessary to ensure the proper parties are
before the court, was added to the rule in the interest of justice so that it was easy to amend
pleadings to take care of inadvertence and mistakes in naming parties. It was never intended to
be “permissive” in the sense that once the true name of a party was discovered it was optional
whether or not to amend the pleading to proceed under the party’s true name.
In the subsequent case of Quail Hollow West v. Brownstone West 206 Or. App. 321 (2006) the
Court of Appeals reiterated its position that Rule 26A was to ensure that subsequent litigation of
the same issue would not occur. However, the Court also spoke to the issue of who in fact is a
“real party in interest.” It said:
“Case law describes the rule as recognizing two classes of persons who may be regarded
as "real parties in interest" under ORCP 26 A. First, there is the class of parties who will
be "benefitted or injured by the judgment in the case." Association of Unit Owners v.
Dunning, 187 Or. App. 595, 607, 69 P.3d 788 (2003). Second, there is the class of
persons who are "statutorily authorized to bring an action." Id.”

From the Quail Hollow case, it is clear that to be a real party in interest, each of the parties must
be, “benefitted or injured by the judgement in the case” or be “statutorily authorized” to bring the
action. When there are one or more parties appearing under a fictitious name, and thus not a real
person or someone statutorily authorized, such parties simply do not meet the test set out in
Quail Hollow and there is no party. Assuming that the case is carried out under one or more
fictitious names, when judgment is entered for or against a fictitious party, the true party, or
parties, are neither benefitted nor burdened by the judgement. Not only that, the same litigation
could be pursued again under the true names of the parties, thus violating the central purpose of
the rule as discussed above.
While the Oregon Rules of Civil Procedure make it perfectly clear that civil actions can only be
prosecuted by the real party in interest and in the true name of that party, there are two
exceptions to this rule in ORCP. One is the listing in Rule 26A of various guardians, trustees,
bailee etc. who are allowed by law to sue in their own name on behalf of the real party in interest
for whose benefit the action is being brought. The second is the provision of Rule 20H where
pleading in a fictitious name is allowed when the true name of the party is unknow. Those are the
only exceptions.
There is one other exception outside of ORCP that can also be viewed as an exception. That is
ORS 648.135.
To begin with, ORS 648.007 provides that any person or legal entity that carries on a business
under an assumed business name must register that name with the State of Oregon. That
registration process includes the requirement of revealing the true name of the person or legal
entity that has assumed the name. ORS 648.135 then provides:
“648.135 Effect of violation of ORS 648.007; damages and attorney fees; effect on
other laws. (1) A person who carries on, conducts or transacts business in violation of
ORS 648.007 shall lack standing before the courts of this state to maintain a cause of
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action for the benefit of the business. The person may cure the incapacity at any time by
complying with ORS 648.007.”

The effect of ORS 648.007 and 648.135 is that if a person or legally recognized entity assumes a
fictitious name under which to do business, that fictitious name may not be used in any court
proceeding unless it has been duly registered with the State, thus becoming an “official” name of
the person or legal entity.
While the discussion regarding the concept of real party in interest is instructive in helping to
understand Rules 16A, 20H and 26A, the issue under discussion here—the pleading of a
fictitious party—really goes beyond the real party in interest concept. What in fact is presented in
this situation is the difference between having a litigant who is a real person or legally
recognized entity as a party and having no party at all. John Doe, Richard Roe etc. are just
names. There is no corporeal being or legally recognized entity attached to them. They are
simply universal straw men, unable to legally stand on their own, and have no legal authority to
act on behalf of anyone else. That being the case, the concept of a fictitious “party” in the law is
really an oxymoron. One either has a legally recognized entity or corporeal being as a party
proceeding under that party’s true name, or there is no party at all. With no party plaintiff, the
court has no jurisdiction and no law suit. With no party defendant, the case is subject to dismissal
because there is no one to serve and no one to appear to move the case forward. There simply is
no defendant, so there is no case. There is no case because the court lacks jurisdiction.
Given the perfectly clear requirements of the Oregon Rules of Civil Procedure that all civil
actions must be carried out in the true names of the real parties in interest, and the further fact
that there is no case law in Oregon that in any way abrogates the requirement of this rule, a
failure to follow that rule seems to warrant a reminder regarding another section of ORCP. Rule
17C deals with the certifications an attorney makes to the court when signing a pleading. The
provision relevant to the issue under discussion is:
“C (3) An attorney certifies that the claims, defenses, and other legal positions taken in
the pleading, motion or other document are warranted by existing law or by a
nonfrivolous argument for the extension, modification or reversal of existing law or the
establishment of new law.” (Emphasis added)

In addition to the above, it is important to also remember the admonition of the Oregon Rules of
Professional Conduct 3.1 which mirrors the requirements of ORCP 17C and reads in relevant
part as follows:
“RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS
In representing a client or the lawyer’s own interests, a lawyer shall not knowingly bring
or defend a proceeding, assert a position therein, delay a trial or take other action on
behalf of a client, unless there is a basis in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification or reversal of
existing law... “(Emphasis added)

By inserting a fictitious name into a pleading when the true name of the party is known, an
attorney is in fact taking the legal position that such a pleading is, “…warranted by existing law
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or by a nonfrivolous argument for the extension, modification or reversal of existing law or the
establishment of new law.” This means that an attorney must then be prepared to present to the
court a cogent legal argument in defense of such a pleading or face having violated not only his
or her pleading certification but also Rule 3.1 of the Oregon Rules of Professional Conduct. It is
not readily apparent how an attorney can make such an argument. Given that ORCP exists
through a legislative act and that current law clearly does not support fictitious party pleading,
any argument would necessarily have to focus on a “nonfrivolous…extension, modification or
reversal” of existing law. Again, since the Oregon Rules of Civil Procedure are legislative
constructs the power of the courts to extend, modify or reverse what the legislature has directed
seems to be lacking.
Given that there is no statutory or case law to support fictitious name pleading in Oregoni outside
of Rule 20H, the pertinent question is; why are there all these fictitious party cases in the Oregon
Reports? The answer seems fairly clear; there are agreements between attorneys in such cases,
either express or tacit, to not raise any complaint regarding this practice. With the agreement of
the attorneys to overlook the clear violation of Oregon law, trial and/or appellate judges, either
expressly or tacitly, join in the agreement to ignore the clear requirements of the law as well.
This appears to be a clear violation of the Oregon Code of Judicial Conduct Rule 3.3
which requires in part, “(A) A judge shall uphold and apply the law…” That should mean that
when a judge—trial or appellate—identifies a civil action in which a fictitious party has been
clearly pled, the judge should recognize that the court has no jurisdiction and give the parties an
opportunity to correct this defect by repleading in the true name of the party or parties. If the
party or parties fail to avail themselves of the courts offer to allow them to replead, the case
should be dismissed for lack of jurisdiction.
Based on all of the forgoing, the Chief Justice should order that Multnomah County Circuit
Court Supplemental Local Rule 2.035 and Clackamas Circuit Court Supplemental Local Rule
2.016 be withdrawn.

--- 0 ---
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Footnote 9 of Doe v. LDS 352 Or. 77 (2012) appears to be the only decision in the Oregon
Court of Appeals or the Supreme Court that has even acknowledged the issue of the use of
fictitious names for parties in litigation. In that footnote the Supreme Court points out—citing no
authority—that it and the Court of Appeals routinely substitutes initials for the names of children
in various types of cases. This statement by the Supreme Court is in keeping with the provisions
of a joint order of the Chief Justice of the Supreme Court and the Chief Judge of the Court of
Appeals designated as Chief Justice Order 10-060 and Chief Judge Order 10-06 and styled,
“Order Adopting Criteria for Redaction of Names of Persons from Published Appellate Court
Decisions”. While the Courts granted themselves this authority in a somewhat limited subset of
cases, the Courts granted themselves this power without providing any legal analysis or authority
to support such action. This order only applies to the two appellate courts and their published
opinions.

2533 Lawrence Street, Eugene, Oregon 97405
Telephone 541.913.6519
E-mail: jrhdks@gmailmail.com
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Shari Nilsson <nilsson@lclark.edu>

RE: Court of Record
Lisa Klemp <lisa@redmond-lawyers.com>
To: Mark Peterson <mpeterso@lclark.edu>
Cc: Shari Nilsson <nilsson@lclark.edu>

Thu, Dec 1, 2016 at 12:41 PM

Yes.
Deschutes County Circuit Court has decided that it does not record certain proceedings: Traﬃc, FED, and I am
not sure what else. There is no statement in the local rules that these proceedings are not recorded, therefore,
this unwri en policy is not communicated to the par es prior to the commencement of any proceeding.

If there was a Rule outlining which proceedings would not be recorded, then at least there is no ce to the
par es, and if they want to request recording they then have the opportunity to do so. However, in the case
where there is an unwri en policy as to what proceedings of the Court will not be recorded, and no no ce is
given to the par es prior to the commencement of the proceeding, the par es do not have reasonable – or ANY
– no ce that the proceeding is not being recorded.

In fact, even when a wri en request for recording of a hearing on a Mo on for a New Trial was made, the Court
did not record the hearing. Confirma on of recording was made to the Court the day prior to the hearing on
the Mo on, and a clerk was si ng at the desk where the recording would have been done, but the proceeding
was not recorded. With a policy that all proceedings are recorded it is likely that this irreversible, extremely
prejudicial error would never have occurred. Obviously the appeal is eﬀected by the inability to have a
transcript of the proceeding.

I would submit that there is a widely held assump on by those appearing in a courtroom for a proceeding that
the proceeding is being recorded, especially since the recording process has become so easy. On balance, a
policy that all proceedings of the court conducted in the courtroom are recorded unless specifically waived by
the par es, outweighs the cost of recording or inquiry of waiver. It seems that such a policy is in the interest of
jus ce and the protec on of people’s rights and interest, which outweighs any minimal cost to the court –
especially when the clerk is already si ng at the desk during the proceeding.

Lisa Klemp
A orney
Bryant Emerson, LLP
P.O. Box 457
Redmond, Oregon 97756
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541.548.2151 ‐ Telephone
541.548.1895 ‐ Fax
lisa@redmond-lawyers.com

CONFIDENTIALITY NOTICE: This email transmission, and any documents, files or previous email messages attached to it, may contain
confidential information that is legally privileged. If you are not the intended recipient, or a person responsible for delivering it to the intended
recipient, you are hereby notified that any disclosure, copying, distribution or use of any of the information contained in or attached to this
message is STRICTLY PROHIBITED. If you have received this transmission in error, please immediately notify us by reply email at
be@redmond-lawyers.com or by telephone at 541.548.2151, and destroy the original transmission and its attachments without reading them or
saving them to disk.

From: Mark Peterson [mailto:mpeterso@lclark.edu]
Sent: Thursday, December 01, 2016 10:22 AM
To: Lisa Klemp
Cc: Shari Nilsson
Subject: Re: Court of Record

Ms. Klemp,
I am attempting to clarify your suggestion regarding having a record of proceedings in circuit court cases. Recording
is not currently covered by the ORCP and is provided for by statute. Under the statute, it appears that circuit court
proceedings are recorded at the discretion of the judge but, if any party requests that a record be made, that
proceeding is recorded. In the olden days, it was a common practice to request in the caption or in the first
sentence of a pleading or motion a request that the proceeding be recorded. See UTCR 5.050(1) for a carryover of
this method of obtaining a record.
I also recall that a few years ago, when a series of fees were being assessed, there was an issue as to when the
recording fee would be collected. There are fees associated with recording a proceeding and the current statutory
system allows the parties to avoid associated costs on a hearing or trial where the need for a record is not
anticipated.
Finally, if a record is not made, whether requested or not, i.e., a technology glitch, a party's appeal may be affected
to some degree but there are provisions in Chapter 19 of the ORS for pursuing the appeal with a bystander's
record.
Do you still believe that the recording of circuit court proceedings needs attention in the ORCP?

Mark

-Mark A. Peterson
Executive Director

Council on Court Procedures
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Clinical Professor of Law
Lewis & Clark Law School

10015 SW Terwilliger Blvd
Portland OR 97219
mpeterso@lclark.edu
(503) 768-6505

On Thu, Dec 1, 2016 at 9:20 AM, Lisa Klemp <lisa@redmond-lawyers.com> wrote:
I think that this is a matter that the Council should address. There is no uniformity statewide as to what proceedings
are recorded, and even if they are not recorded there is no notice to the parties that the proceeding is not being
recorded, which ultimately effects their ability to appeal. Moreover, even though specifically requested by a party, in
writing, the hearing concerning the Motion for Retrial was not recorded either, which also effects my client’s appeal
rights.

This is a problem of statewide importance. Please consider this an issue for the Council to address to make
statewide uniformity, as well as to provide notice to all parties that appear in a proceeding before the court as to
whether the proceeding is being recorded or not which might have an effect on their ability to appeal. I think notice
is essential to avoid violating parties due process rights. With the ease of recording I believe that individual’s rights
to due process and right to appeal override any minimal cost to record the proceeding. Particularly when there is a
clerk sitting at the recording desk throughout the proceedings anyway.

Thank you for your attention to this matter.

Sincerely,

Lisa Klemp
Attorney
Bryant Emerson, LLP
P.O. Box 457
Redmond, Oregon 97756
541.548.2151 - Telephone
541.548.1895 - Fax
lisa@redmond-lawyers.com

CONFIDENTIALITY NOTICE: This email transmission, and any documents, files or previous email messages attached to it, may contain
confidential information that is legally privileged. If you are not the intended recipient, or a person responsible for delivering it to the intended
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recipient, you are hereby notified that any disclosure, copying, distribution or use of any of the information contained in or attached to this
message is STRICTLY PROHIBITED. If you have received this transmission in error, please immediately notify us by reply email at
be@redmond-lawyers.com or by telephone at 541.548.2151, and destroy the original transmission and its attachments without reading them or
saving them to disk.

From: Shari Nilsson [mailto:nilsson@lclark.edu]
Sent: Wednesday, November 30, 2016 7:27 PM
To: Lisa Klemp
Cc: mpeterso@lclark.edu
Subject: Re: Court of Record

Ms. Klemp,
The ORCP do not address the issue of recording court proceedings. It appears that ORS 8.340-8.360 provide some
guidance.
I hope this is helpful.
Best regards,
Shari Nilsson
Executive Assistant
On November 30, 2016 9:06:48 AM PST, Lisa Klemp <lisa@redmond-lawyers.com> wrote:
I am looking for guidance as to whether there is a rule, statute, or otherwise, that requires the Circuit Court, a Court
of Record, to record proceedings. Is the recording discretionary? Is there a requirement that the parties be
informed that the proceeding is not being recorded prior to commencement of the proceeding? Or do all proceedings
have to be recorded?

Please feel free to call to discuss.

Thank you for your prompt attention to this matter.

Lisa Klemp
Attorney
Bryant Emerson, LLP
P.O. Box 457
Redmond, Oregon 97756
541.548.2151 - Telephone
541.548.1895 - Fax
lisa@redmond-lawyers.com
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CONFIDENTIALITY NOTICE: This email transmission, and any documents, files or previous email messages attached to it, may contain
confidential information that is legally privileged. If you are not the intended recipient, or a person responsible for delivering it to the intended
recipient, you are hereby notified that any disclosure, copying, distribution or use of any of the information contained in or attached to this
message is STRICTLY PROHIBITED. If you have received this transmission in error, please immediately notify us by reply email at
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saving them to disk.

-Sent from my Android device with K-9 Mail. Please excuse my brevity.
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