MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, September 9, 2017, 9:30 a.m.
Oregon State Bar, 16037 SW Upper Boones Ferry Rd., Tigard, Oregon
ATTENDANCE
Members Present:

Members Absent:

Jay Beattie
Troy S. Bundy
Hon. R. Curtis Conover
Kenneth C. Crowley
Jennifer Gates*
Hon. Timothy C. Gerking
Robert Keating
Hon. David E. Leith
Hon. Susie L. Norby
Shenoa L. Payne
Hon. Leslie Roberts
Derek D. Snelling
Hon. Douglas L. Tookey
Hon. John A. Wolf
Deanna L. Wray*

Kelly L. Andersen
Hon. D. Charles Bailey, Jr.
Travis Eiva
Hon. Norman R. Hill
Meredith Holley
Hon. Lynn R. Nakamoto
Sharon A. Rudnick
Guests:
John Bachofner, Outgoing Council Chair
Matt Shields, Oregon State Bar
Council Staff:
Shari C. Nilsson, Executive Assistant
Mark A. Peterson, Executive Director

*Appeared by teleconference
ORCP/Topics
Discussed this Meeting
ORCP 7
ORCP 15
ORCP 22
ORCP 23
ORCP 34
ORCP 55
ORCP 68
ORCP 71
ORCP 79
Discovery
Probate Practice

ORCP/Topics
Discussed & Not Acted Upon
this Biennium

ORCP Amendments
Promulgated this
Biennium

ORCP 9
ORCP 21
ORCP 25
ORCP 32
ORCP 45
ORCP 47
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ORCP/Topics to be
Reexamined Next
Biennium

I.

Call to Order (Mr. Bachofner)

Mr. Bachofner called the meeting to order at 9:32 a.m.
II.

Introductions

Mr. Bachofner welcomed new and returning Council members and noted that no guests required
an introduction. He explained that the new Council members include Justice Lynn Nakamoto,
Judge Douglas Tookey, Judge Norman Hill, Judge Susie Norby, Kelly Anderson, Meredith Holley,
and Sharon Rudnick, but that only Judge Norby and Judge Tookey were able to be present at this
first meeting of the biennium.
Mr. Bachofner stated that the Council is generally a collegial group with a delicate balance of
defense and plaintiffs’ attorneys, as well as judges and a public member, who are all working
toward the betterment of the Oregon Rules of Civil Procedure. He explained that the group does
a pretty good job of being collaborative and focusing on procedural rather than substantive
changes, which are the purview of the Legislature.
Mr. Bachofner asked that those present and on the telephone introduce themselves. He stated
that a current roster (Appendix A) was included in the meeting packet and asked that members
review the information and let Ms. Nilsson know of any corrections.
III.

Approval of December 3, 2016, Minutes

Mr. Bachofner asked whether any Council member had suggestions for changes or corrections to
the December 3, 2016, minutes (Appendix B). Hearing none, Judge Gerking made a motion to
approve these minutes. Ms. Payne seconded the motion, which was approved unanimously
without abstention.
IV.

Annual election of officers per ORS 1.730(2)(b)

Mr. Bachofner stated that the Council’s tradition is to alternate between a plaintiffs’ and a
defense bar member to serve as chair, and that the chair generally is elected to two consecutive
one‐year terms. He explained that he had served for one year but that his term on the Council
had expired before he had a chance to be re‐elected. He noted that the Council had decided last
year that it would be acceptable for Mr. Bachofner to serve as chair for just a single one‐year
term and then for another defense bar member to serve as chair for two consecutive one‐year
terms in the 2017‐2019 biennium. Mr. Bachofner explained that Mr. Keating had been elected as
vice chair last year and that the vice chair is typically elected as the next chair.
Mr. Bachofner stated that he would entertain motions for both chair and vice chair, and pointed
out that he had not heard from any members of the plaintiffs’ bar as to whether anyone is
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running for the vice chair position. Ms. Payne explained that she would prefer not to volunteer
since she is currently over‐committed. Ms. Gates stated that she is in a better position now than
she was last biennium and that she would be happy to step up if no one else is interested;
however, she suggested that Mr. Eiva might be interested and that someone might want to
follow up with him since he was not able to attend this meeting.
Mr. Bachofner noted that the public member is usually nominated to be the Council’s treasurer
and that the Council’s public member had not yet been appointed. Prof. Peterson suggested
carrying over the election of both the treasurer and the vice chair to the next meeting, and asked
Ms. Gates to discuss the vice chair position with Mr. Eiva.
Ms. Payne made a motion to nominate Mr. Keating as chair. Judge Gerking seconded the motion.
Mr. Keating stated that he enjoys working on the Council and that he is willing to serve as chair,
but that he unfortunately will not be able to attend the next two meetings in person due to
family commitments. He noted that his telephone presence might be problematic in terms of
conducting the meeting, and expressed concern that there would be no vice chair or treasurer
who could assume the duties of the chair for those two meetings. Prof. Peterson suggested that
Mr. Keating could nominate another Council member to act as his designee for those meetings.
The motion to elect Mr. Keating as chair of the Council passed unanimously without abstention.
Mr. Keating took over the meeting.
Mr. Bachofner stated that his preference would be to decide on a vice chair now in order to have
someone responsible for conducting the next meeting. Ms. Gates suggested that she could
contact Mr. Eiva right away to ask whether he would like to serve as vice chair and fill in for those
meetings and, if not, she could do so. Judge Norby asked if the Council is able to conduct votes
via e‐mail. Prof. Peterson stated that this is not possible due to the public records law. Mr.
Bachofner suggested a special meeting by telephone. Mr. Keating asked Ms. Gates to get in
contact with him as soon as possible after speaking with Mr. Eiva so that Mr. Keating can arrange
a special telephone meeting to elect a vice chair.
Mr. Keating acknowledged Mr. Bachofner’s many contributions to the Council and thanked him
for his hard work and valuable insights. The Council presented Mr. Bachofner with a
commemorative plaque with gratitude for his time, commitment, energy, and good spirit.
V.

Council Rules of Procedure per ORS 1.730(2)(b) (Prof. Peterson)
A.

Review

Prof. Peterson called the Council’s attention to the Rules of Procedure (Appendix C). He
noted that the Rules were amended in 2016 and that the Council’s authorizing statute
(ORS 1.730(2)(b)) requires them.
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B.

Council Timeline

Prof. Peterson also pointed out the Council timeline (Appendix D) that was created by Ms.
Nilsson to help keep track of deadlines, most of which are statutory. He noted that
Council staff has a copy of the timeline hanging in the office so that no deadlines are
inadvertently missed.
VI.

Reports Regarding Last Biennium (Chair)
A.

Promulgated Rules (Prof. Peterson)

Prof. Peterson explained that the Council had amended eight rules last biennium, none of
which was acted upon by the Legislature, so all of these amendments will become
effective on January 1, 2018. He explained that the ORCP are the only part of the Oregon
Revised Statutes bound volumes that are not required to be passed by both houses and
signed by the Governor. When the Council does its work well, there are no legislative
committee hearings; the Council transmits its promulgated amendments to the
Legislature and, if the Legislature does nothing, the rules become effective January 1 of
the following year.
Mr. Bachofner mentioned that Justice Jack Landau, formerly of the Council, had raised a
question about the Council’s authority in a footnote in a concurring opinion in a Supreme
Court case approximately four years ago (State v. Vanornum, SC S060715, December 27,
2013 (Reversing and Remanding 250 Or App 693, 282 P3d 908 (2012)). Judge Norby asked
for further information about Justice Landau’s concern. Prof. Peterson explained that
Justice Landau was not sure that the Council had the power to amend a rule that the
Legislature has amended.
Prof. Peterson briefly outlined last biennium’s amendments as noted below.
•
•
•
•
•

•

•

Rule 9: an attempt to make service by e‐mail a little better
Rule 22: to make third party practice a little more accommodating
Rule 27: a minor fix to add an inadvertently omitted disjunctive conjunction
(“or”)
Rule 36: stylistic changes only
Rule 43: to allow the court or parties to secure early meetings regarding
electronically stored information to attempt to reach agreement and keep
the costs of litigation down
Rule 45: to add additional requests for admissions having to do with
documents so that the custodian of records does not have to be called in to
authenticate documents to which there will be no objection
Rule 47: to allow affirmative defenses to also be subject to challenge by
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•
B.

summary judgment
Rule 57: minor changes so that it reads like the rest of the rule

79th Legislative Assembly’s ORCP Amendments Outside of Council Amendments
1.

Rules Amended: ORCP 4, 69, 80

Prof. Peterson briefly outlined the Legislature’s amendments as noted below.
•

•

Rule 4: to make family law statutes more gender neutral (change
"paternity" to "parentage"). (SB 512)
Rule 69: changed the citation to the Servicemembers Civil Relief Act and
added a missing conjunction. (HB 2601)
Rule 80: the Oregon Law Commission looked at receivership procedures
and its recommendation to enact a new receivership act and to make some
changes to Rule 80 were enacted by the Legislature. Unfortunately, the
Council’s workgroup on prejudgment remedies was unable to get
organized and take any action in this regard last biennium. (SB 899)

2.

New Statutory Mention of Rules: ORCP 68, 82

•

Prof. Peterson briefly outlined the Legislature’s mention of the ORCP in HB 2986 as
noted below.
•

•

Prof. Peterson explained that the bill includes a new statutory mention of
Rule 68 (at ORS 116.183) having to do with personal representatives and
obtaining attorney fees. He noted that the Council had changed Rule 68
two biennia ago to specifically allow different timelines and procedures for
obtaining attorney fees if a statute refers to Rule 68 and provides different
timelines and procedures. The statute did just that, as the timelines
provided in Rule 68 do not work well in guardianship and conservator
cases. He confirmed that this is exactly how the Council’s amendment was
intended to work.
Prof. Peterson stated that the bill included language in ORS 113.005(2)(a)
and ORS 113.105(1)(a) stating that, when appointing a surety, the
procedures in Rule 82 must be followed.
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VII.

Administrative Matters
A.

Set Meeting Dates for Biennium

Mr. Keating stated that the Council has traditionally met on either the first or second
Saturday of the month, and that the first Saturday sometimes causes traffic issues on I‐5.
Prof. Peterson stated that Council staff had conducted a poll of Council members and that
the majority had expressed no preference for either the first or second Saturday but, of
those who did express a preference, the second Saturday was the clear winner. Judge
Roberts made a motion to schedule Council meetings on second Saturdays. Judge Norby
seconded the motion, which passed unanimously without abstention.
Prof. Peterson noted that, at one time, the Council’s authorizing statute required the
Council to meet in each of the state’s congressional districts. He stated that the statute
has been changed and that it now states that the Council is to endeavor to meet in each
of the congressional districts. He stated that the Council has attempted to do this in the
past and that, if there is interest, the Council might want to consider doing so in those
months when the weather is not bad. Judge Leith stated that he would be able to arrange
a meeting in Salem. Mr. Keating suggested carrying over this item to the October meeting
for further consideration but scheduling the October meeting at the Oregon State Bar.
The Council agreed that this was a good idea.
B.

Funding

Prof. Peterson stated that the Council had not had the opportunity to present testimony
to the Legislature regarding its funding but that, thanks in part to Mr. Shields’ fine work,
the Council was allocated $53,427 for the biennium. He explained that this is enough to
provide a stipend for the Executive Director, an hourly salary for the Executive Assistant,
and relatively small expenses for two years.
C.

Travel Reimbursement

Prof. Peterson reminded those members outside of the metropolitan area that they may
apply for reimbursement for their mileage for travel to and from Council meetings. He
asked that members fill out the Bar’s travel reimbursement form and turn it into Ms.
Nilsson for approval and signature. Ms. Nilsson will then submit the form to the Bar for
reimbursement.
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D.

CLE Credit for Council Participation

Prof. Peterson explained that, since he was appointed as Executive Director of the Council
in 2005, he has found it strange that those serving on committees such as the Civil Jury
Instruction Committee were eligible for CLE credit while Council members were not. He
noted that, last biennium, Mr. Beattie had raised this issue with the Bar’s MCLE
Committee, who indicated that Council members may be able to receive two hours of
general credit under category three activities (volunteer activities). Prof. Peterson then
read the CLE rules and made a suggestion for a proposed change that would allow for
credit for Council members. The Committee voted to allow three hours of general CLE
credit for nine hours of participation in regularly scheduled Council meetings and the OSB
Board of Governors had approved the change.
E.

Results of Survey of Bench and Bar: Generally

Prof. Peterson explained that, each biennium, the Council surveys select sections of the
bar that relate to civil litigation, as well as all judges. He explained that this year’s survey
(Appendix E) resulted in 287 responses and that Arwen Bird, our former public member
who has professional experience in designing surveys, helped to better craft the design of
the survey instrument to help yield better data.
Judge Norby stated that she had taken the survey and noted that one of the survey
questions asked about whether the ORCP promote the inexpensive determination of civil
court actions. She wondered what the correlation is between the ORCP and costs. Several
Council members mentioned the increasing costs of e‐discovery. Prof. Peterson noted
that, if the Council makes changes to a rule, there will be consequences. He gave the
example of a potentially cost‐saving change regarding alternate jurors a few biennia ago
that made it somewhat easier to call an alternate juror back if a seated juror cannot
continue, rather than going through the time and expense of declaring a mistrial. Prof.
Peterson observed that the Council tries to avoid unforeseen consequences.
Judge Norby explained that she did not understand the question when taking the survey
and that this may have also been the case with other survey takers. Prof. Peterson stated
that the Council can make an effort to explain this question better for the next survey. He
also stated that Chief Justice Thomas Balmer is part of a group looking at civil litigation
generally and how to make it move more quickly and less expensively. He noted that this
is a national concern, but that Oregon is far better than many states in terms of getting a
case to trial. Judge Gerking observed that not having interrogatories or expert discovery is
helpful in this regard.
Mr. Bachofner observed that practicing in states that use those tools can result in a
10‐20% increase in trial cost. Mr. Bundy stated that those cases also tend to take much
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longer. Mr. Beattie pointed out that the accuracy of the outcome needs to be taken into
account as well, and stated that cases are decided differently in federal court than in
Oregon’s circuit courts because of the differences in discovery practices. Prof. Peterson
stated that lawyers from other states are sometimes astonished that Oregon lawyers go
to trial and have to be as extemporaneous as we have to be, but noted that it is a trade‐
off and that the plaintiff/defendant balance of the Council is helpful in determining what
that trade‐off should be.
F.

Suggestions to the Council Regarding General Improvement (from survey)

Prof. Peterson noted that some respondents to the survey provided general feedback
regarding the Council’s operation, rather than regarding specific rules or rule changes.
(Appendix F). He observed that many of the responses in this regard were generally
favorable, while a few respondents were unhappy for one reason or another. He noted
that one respondent claimed that the Council only makes rule changes that apply for the
tri‐county area, which he found odd since the Council’s membership is geographically
diverse. He noted that another respondent stated that the Council’s amendments make it
hard on defense firms, but half of the Council’s attorney members are from the defense
bar. Prof. Peterson asked Council members to read through the general suggestions and
let staff or the chair know if they have any specific suggestions as to how to address them.
Prof. Peterson explained that the survey also asked about the Council’s website, which is
continually being updated and improved. He stated that the expectation is to have all of
the Council’s historical records on the website by the end of this biennium, which has
been a huge project. He noted that this will be very helpful to practitioners, but that most
of the survey takers were not aware of the website. Hopefully they will make use of it
going forward now that they are aware.
Judge Norby asked about the Council’s priority‐setting process for each biennium. Prof.
Peterson explained that there are typically carryover suggestions from the prior biennium;
that suggestions are received at various times by Council staff and Council members from
the bench and bar; Council members themselves make suggestions for improvements;
and that the Council does its biennial survey asking for feedbadck. Prof. Peterson stated
that former Council chair Don Corson had once observed that the most valuable thing that
the Council does is to take hundreds of really bad ideas and consign them to oblivion. He
stated that the Council will go through the carryover list, suggestions from the survey and
other suggestions, and any suggestions that come in during the biennium. He noted that
suggestions that arrive later in the biennium may be carried over to the next biennium, as
there might not be time for full consideration and development of a potential
amendment. For each suggestion, the Council decides if there is enough interest to form a
committee. Each committee meets, does research, and makes proposals to the full
Council; the Council then discusses and decides whether to publish and ultimately
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promulgate an amendment.
VIII.

New Business
A.

Potential amendments carried over from last biennium (Appendix G)
1.

ORCP 15: clarification regarding timing of responsive pleadings to
counterclaims and cross‐claims

Prof. Peterson stated that this suggestion had been made to the Council in May of
2016 and that there was not sufficient time for full consideration so it was carried
over to the 2017‐2019 biennium.
Mr. Bundy stated that he believes that the concern is that there is a gap in the rule
with respect to when a responsive pleading to a counterclaim or a cross‐claim
needs to be filed. Prof. Peterson explained that the general assumption is that it is
30 days, but the cross‐claims and counterclaims would not be accompanied with a
summons and so the reference to 7 C(2) may be in applicable in those cases. He
stated that he does not agree with the proposed amendment. He also pointed out
that someone may decide to file a reply to an affirmative defense and that is not
covered. Prof. Peterson noted that one comment from the Council survey was that
the 10 day thing scares people because they do not read the whole rule and have a
panic attack.
Mr. Bundy observed that he was perusing Rule 69 and default and stated that he
does not think he has ever had a plaintiff send him a letter saying “I intend to
appear and defend your cross‐claim or counterclaim” and, if there is no notice that
a plaintiff intends to do that, he does not have to give them 10 days before moving
for a default judgment. He stated that everyone works under the assumption that,
if they know someone is represented, they let the other side know and give 10
days written notice. However, in reading the rule, he stated that he does not
believe that is necessary unless you receive a written notice to appear and answer.
He suggested that it may be necessary to also examine other rules associated with
ORCP 15.
Judge Roberts opined that there is a problem in that the rule, strictly speaking,
states that a cross‐claim need only be served on parties that have appeared. If the
defendant against whom the cross‐claim is stated does not appear, the cross‐claim
does not even need to be served on that defendant. She posited a hypothetical
situation where a plaintiff serves a claim against a defendant for $100 and there is
also a co‐defendant. The original defendant against whom $100 claim is made
does not appear, and the co‐defendant serves a cross‐claim against that non‐
9 ‐ 9/9/17 Council on Court Procedures Meeting Minutes

appearing defendant for $1 million. She observed that the original defendant
would never know and that a default judgment could be entered against that
defendant on a claim that has never been served on them. Prof. Peterson
observed that Rule 9, Rule 15, and Rule 69 should all be part of the discussion.
Judge Conover stated that he believes that this issue may be worth looking into,
but warned that it may fall under Judge Karsten Rasmussen’s comment in the
survey regarding making changes for the sake of making changes. He observed
that, at first glance, he does not see it as a real life problem. He stated that, in a
case where a counterclaim has been filed, that counterclaim is essentially a denial.
If the counterclaimant were to ask for a default because there has been no formal
response, he expects the responding party would say, “everybody knows this is a
denial, this is not fair, these are all the same or similar issues,” and he would not
issue a default judgment because everyone knows that there is no surprise. He
noted that, when it actually gets to the day of trial, he does not see it as being a
real life issue because, whether it is 30 days or not, if the anticipated response is
that it is simply a denial it does not make a difference. Judge Gerking pointed out
that the rules do not say that, if no response is filed to the counterclaim, the
allegations are deemed to be denied. He stated that civil judges with a lot of
experience may handle such an issue easily, but that a judge who usually handles
criminal matters who is assigned to a civil case may be confused if the rule is silent
on that issue. Judge Conover reiterated that he believes that the issue is worth
discussing.
Ms. Payne observed that there may not be time for the Council to substantively
discuss everything today and that it may be best to focus on whether the issue
should be referred to a committee. She noted that the first committee meeting
may determine that an issue is not worth pursuing further. Prof. Peterson stated
that, if there is obvious consensus from Council members who are present that
there is interest in looking further at an issue, it is worth forming a committee
now. However, he stated that there are five new Council members absent from
this meeting and that it might be worth carrying over some issues to the next
meeting if there is any question.
The Council decided to form a committee to look further into this issue.
2.

ORCP 22: timing and discretion on allowing third‐party claims (include
attachment)

Mr. Keating noted that this issue came up in discussion of another part of Rule 22
last biennium and that it was suggested that this is the only provision in the ORCP
that limits judicial discretion in that a defendant cannot add a third‐party
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defendant more than 90 days after that defendant has been served, which is
frequently the first time that any defendant hears about the case, unless his or her
opponent agrees, not just the court. He stated that this was a big enough issue
that it was determined that it be postponed until the 2017‐2019 biennium.
Judge Wolf also mentioned that Judge Roberts had raised an issue regarding ORCP
22 B(3), which states that the answer containing a cross‐claim shall be served on
parties that have appeared. He noted that this can allow a “sneaky” default
judgment against a somewhat negligent defendant who made an intelligent
decision not to respond to a complaint. Judge Roberts stated that when she was
on the foreclosure panel, she encountered situations where a party getting
foreclosed elected not to contest the foreclosure and, subsequently, a co‐
defendant filed a cross‐claim, thus entitling that co‐defendant to a default
judgment. Judge Wolf stated that this appears to be what the rule allows, even
though it does not seem fair.
The Council decided to form a committee to look further into this issue.
3.

ORCP 71: potentially conflicting language

Prof. Peterson noted that this was a suggestion from Judge Patrick Henry. He
stated that Rule 71 states that a moving party has one year from receipt of notice
of a judgment to file a motion for relief, but that the rule later says that, if the
motion is more than one year from entry of the judgment, the Rule 71 motion has
to be served on the parties as provided in Rule 7. He stated that Judge Henry was
concerned about the “after receipt of notice” language. He referred to a case
where, at some point, a defendant learned of the judgment more than one year
after entry because the plaintiff interfered with notice of the entry. Prof. Peterson
observed that the second part is not inconsistent; it says that, if the Rule 71
motion is filed more than one year after entry, service of the motion must be in
the manner of Rule 7, whereas, if it is less than a year after entry, a party can
simply serve it per Rule 9. Judge Roberts stated that, at the time Judge Henry
raised the issue, she believed that it was a problem, but that she is unsure now.
Prof. Peterson agreed. Judge Wolf stated that the second reference (“receipt”)
deals with how the movant needs to serve the motion, Rule 7 or Rule 9.
Prof. Peterson suggested carrying over this item to the next meeting in case any
members not present feel that it needs to be addressed.
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4.

Filing Under Fictitious Names

Prof. Peterson explained that Senior Judge James Hargreaves raised a concern
about parties filing civil actions under fictitious names, which he feels that is a
clear violation of the ORCP. Ms. Payne noted that Judge Hargreaves had written an
article about this in the Litigation Section’s “The Judge’s Corner.” Prof. Peterson
stated that Judge Hargreaves had also addressed the issue in a Litigation Section
CLE. Prof. Peterson observed that there may be some good reasons to file under
fictitious names, but that the Council should perhaps take a look at the issue and
whether it would be wise to make the ORCP specifically allow or disallow it.
The Council decided to form a committee to look further into this issue.
B.

Potential amendments received by Council Members or Staff (Appendix H)
1.
2.

ORCP 7: electronic signature on a summons
ORCP 7: does the sheriff need to do the follow‐up mailing after office or
substitute service

Prof. Peterson explained that Aaron Crowe of Nationwide Process Service, Inc. had
written to the Council concerning lawyers who are apparently electronically
signing summonses and that he does not believe this is correct. Mr. Crowe is
suggesting a change to Rule 7 A. Prof. Peterson noted that ORCP 7 B and ORCP 7
C(1) state that the summons has to be subscribed, which he believes means
physically signed. The complaint is filed to commence the action, but the summons
would typically not be filed until the return of service gets filed. The rule pretty
clearly states that the plaintiff or lawyer has to subscribe the summons, and Prof.
Peterson observed that perhaps people are not reading the rule. Judge Norby
observed that the electronic signature issue potentially has further reaching
impacts. She believes that judges have some concern about the fact that all
warrants are now being electronically signed. She stated that this may mean it is
something that the Council does not want to tackle, but it may also mean that it is
something the Council wants to examine further.
Judge Norby explained that the captain in the Clackamas County Sheriff’s office
had been working with her recently on this issue. The way that it came up is that
the sheriff’s office tries to be very diligent, especially with self‐represented
litigants and, even though the rule says that the plaintiff is required to do follow‐
up mailings, the sheriff takes on an added responsibility and worries about
whether they have left someone in the lurch and created a problem where cases
will just get dismissed because self‐represented litigants are not aware of their
responsibilities. She stated that the sheriffs were worried about whether they
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should be taking on that added responsibility even though the word “plaintiff” is
used. Prof. Peterson stated that this suggestion had come to the Council from
Holly Rudolph, the forms coordinator for the Oregon Judicial Department, but that
the conversation may have begun with the Clackamas County Sheriff’s Office.
Judge Leith asked whether the concern is that the plaintiff should be able to make
the follow‐up mailing after substituted or office service. Judge Wolf noted that
there was some conflating of two issues: that the plaintiff is supposed to do the
follow‐up mailing but a self‐represented litigant cannot serve by mail. He stated
that there are apparently some counties where there is confusion about that and
Ms. Rudolph’s feeling was that when the sheriff does the service and it is
substitute, the sheriffs are reading the rule to say that the sheriff is the only server
who can perform the follow‐up mailing, which he does not believe is what the rule
states.
Mr. Bachofner stated that he was on the committee last biennium when the
Council talked about how service by mail should be done. He observed that service
is such an important aspect, conferring personal jurisdiction, that the Council was
concerned about allowing service by mail by a self‐represented litigant; however,
the Council did not intend to have an impact on follow‐up mailing. Judge Wolf
stated that he does not believe that we do under the rule, but that it appears that
there is confusion. Prof. Peterson acknowledged that requiring a third party to
complete substituted or office service is getting in the way of these cases being
able to move cheaply and efficiently. However, he expressed concern that self‐
represented litigants may not understand the importance of personal jurisdiction
and parties would be well served by having better proof of the follow‐up mailing.
He noted that a plaintiff would not have to hire the sheriff to complete service
accomplished by another qualified individual. Prof. Peterson wondered if it may be
a training opportunity for the sheriffs. He recalled a time when the Multnomah
County Sheriff sent back a writ of garnishment because sufficient copies were not
included in the event that personal service could not be made, a part of their
checklist. Judge Norby stated that the sheriffs are diligent about implementing
processes, but they just need to know what to do. Prof. Peterson re‐emphasized
that the Council should strive for “inexpensive” procedures, but also needs to
make sure people who are alleged to be served are actually served.
The Council decided to form a committee to look further into these Rule 7 issues.
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3.

ORCP 68: concern regarding language in the Council’s previous amendment
of ORCP 68 C(7)(a)

Prof. Peterson stated that attorney Bruce Orr had made an inquiry about the
Council’s prior change to Rule 68. Prof. Peterson observed that the Council’s
change was intended to make clear that a party can obtain court costs and
attorney fees for post‐judgment collection and enforcement work and when that
party can apply for such expenses. The amendment included a provision that,
without leave of court, a party may only apply for such supplemental costs and
fees once a year. The amendment provides that, if a party alleged a basis in that
party’s original pleading, the party should be allowed to seek additional attorney
fees for enforcement or collection. Mr. Orr claims that the amendment creates the
potential for mischief. He pointed out that the other side may have waived any
objection or the court may have said there was good cause to award costs and
fees in obtaining the general judgment. Mr. Orr believes that, if a prevailing party
has filed a statement for costs and fees and was awarded a supplemental
judgment, that party should be allowed to seek costs and fees incurred in
collection or enforcement of the general judgment. Prof. Peterson stated that Mr.
Orr believes that some people are also adding in the attorney fees that they
incurred in obtaining the general judgment and that this may be an unintended
consequence of the Council’s attempt to make things work more clearly and
smoothly.
Judge Roberts stated that she was a little confused about Mr. Orr’s comment that
the Court of Appeals has decided that the statement of attorney fees is a pleading.
Prof. Peterson clarified that the ORCP tell us what is and is not a pleading. Prof.
Peterson suggested that a Court of Appeals case stated that a statement for
attorney fees may be treated as a pleading for the purposes of raising the issue.
Judge Roberts stated that Mr. Orr’s suggestion that statements of attorney fees
have been ruled to be pleadings is incorrect. Judge Norby agreed.
Prof. Peterson stated that he did not understand Mr. Orr’s point that obtaining
fees for work in obtaining findings and conclusions would not be compensated.
Judge Gerking stated that he did not understand that either.
Prof. Peterson stated that, as the rule is currently written, if a party does not plead
a right to attorney fees and obtains a supplemental judgment, even though the
party obtains that supplemental judgment, the party cannot get additional money
for collection and enforcement of the judgment. That is a value judgment. In terms
of how this could cost a party, it could cost the party if they did not plead in their
original pleading or motion that they had a right for attorney fees but somehow
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got them in or after the general judgment. Judge Gerking noted that it could be a
problem if a party received such an award in a default judgment. Mr. Bachofner
observed that, if a contract provides for recovery of attorney fees, there is still a
contractual right. Ms. Payne stated that one would still have to plead that right.
Judge Gerking proposed a scenario where a party files a complaint and does not
allege fees, although they may have been entitled to them, and obtains and begins
collecting on a default judgment. He stated that the party would have a problem
obtaining fees for collecting that judgment. Judge Wolf stated that, under the rule,
a party should have a problem doing so. Mr. Bachofner wondered if it was res
judicata as to excluding fees under the contract, or whether a separate action
could be filed seeking the attorney fees.
The Council decided to form a committee to look further into this issue.
C.

Potential amendments received from the Council Survey (Appendix I)
For ease of reference, the table of suggestions received from the Council survey
(Appendix I) is copied here in slightly modified form. Each suggestion is listed
exactly as it was received by the Council. The Council’s discussion and resolution of
each issue is noted in the final column on the right‐hand side of the table. Note
that some issues listed separately in the table were discussed as a single issue
during the meeting and have accordingly been highlighted in gray to indicate this
grouping.

Category/Rule
Class Actions
(suggested by
Susan
Marmaduke)
32 O
Discovery
(suggested by
Vanessa
Nordyke)
36 B(1) and (3)

Suggestion for Amendment to ORCP
the cy pres feature of ORCP 32, as
amended, creates an unfair bias in
favor of upholding a judgment in a
class action because of the benefit
to legal aid.

Discussion/Resolution
Cy pres is a substantive issue rather than a
procedural one and is the purview of the
Legislature.

ORCP 36 needs to set out a separate,
and narrower standard of what's
discoverable for e‐discovery. The
standard of "reasonably calculated
to lead to the discovery of
admissible evidence" is so broad
that it can result in tens of
thousands of emails, requiring one
side to bear a disproportionate
burden of receiving, processing,
producing voluminous records at a
moment's notice. Motions to
compel do not take into the

Mr. Crowley proposed an ongoing E‐discovery
committee since this is such a prevalent issue
in litigation. Judge Norby stated that she has
noticed a trend of big and medium‐sized law
firms having an e‐discovery management
system that works fairly well, but smaller
firms and solo practitioners generally do not
and are afraid of being buried. Mr. Keating
stated that he and other attorneys who
believe that there should be rules regarding
e‐discovery feel that the courts should be
empowered to take an active role in working
out e‐discovery issues. He opined that it is
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Category/Rule

Suggestion for Amendment to ORCP
consideration the reality of the
difficulties of timely producing
voluminous e‐discovery. Pre‐trial
discovery deadlines should be
considered. Attorneys should not be
able to ask for 10,000
emails/documents shortly before
trial, because that ties up staff and
attorney time responding to
burdensome requests when they
should be focusing on trial prep.

Discussion/Resolution
always one side that bears the burden, and
that it is rarely the plaintiff’s side. He noted
that these issues are enormous no matter
how big the law firm is.
Ms. Nilsson suggested bundling all of the
suggestions from the survey regarding
discovery and forming a general discovery
committee to look into them and report back
to the Council.
Judge Gerking asked if there is some way the
Council could look at the definition of costs
under ORCP 68 and whether a cost would
include e‐discovery. That may be one way to
approach it.
Judge Leith agreed that discovery is likely a
big enough issue to have a standing
committee and consider the suggestions.
However, he suggested limiting the
committee’s charge so the same issues do not
keep getting re‐litigated. Judge Norby asked
whether e‐discovery was a topic of the
Council’s survey. Prof. Peterson stated that it
was not, but that it may be a good topic for
the future.
Mr. Crowley observed that e‐discovery is the
State’s biggest expense and that it has gone
up exponentially over the last five years. He
stated that this impacts justice.
The Council formed a committee to research
the suggestions received regarding discovery.

Discovery
36 B(1) and (3)
Discovery
36 B(1) and (3)

ORCP 36 should be amended to
provide for discovery of experts
similar to FRCP. ORCP 47 E should
be eliminated.
The no expert discovery rule does
not promote the just and fair
resolution of disputes. I realize this
is not really a CCP issue at this point.
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Category/Rule
Discovery
43
Discovery
43 B(2)

Discovery
43 E
Discovery
43 E
Discovery
45 F

Discovery
(suggested by
Wm. Randolph
Turnbow)
46 A(2)

Discovery

Suggestion for Amendment to ORCP
Streamlined procedures for rfp's,
responses, motions to compel and
protective orders. If at al possible.....
The "reasonable time" provision in
ORCP 43 should be reinstated. 30
days was always the default but now
that it's mandated, it imposes an
automatic 30 days or requires the
time and expense of a court
appearance to shorten the time.
That defeats the purpose. Here's an
example, party learns of document
in deposition. Requests the
document, lawyer says send me a
request for production. Teeing that
up for a motion will result in a 6
week delay. If there aren't
burdensomeness issues, the decision
of whether or not to produce can be
made quickly.
Discovery, especially electronic
discovery, should be proportional to
the nature of the case, as in the
federal rules.
It needs to be updated to address
electronic discovery issues and
proportionality test.
Revise ORCP 45 to permit more than
30 RFAs without permission,
especially in order to obtain
admissions that documents are
authentic and fit within a hearsay
exception.
The "Velure Rule" requiring a
verbatim quote of a discovery
request at the beginning of a motion
to compel does not work when a
party refuses to comply with a
multi‐page request for production or
ORCP 39C(6) notice. You should
allow attachments if the disputed
provisions are lengthy.
The rules regarding discovery are
onerous for the average citizen to
afford. They are used by the

Discussion/Resolution
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Category/Rule

Discovery
(suggested by
Gordon Hanna)

Discovery

Discovery
(suggested by
Andy McStay)

Suggestion for Amendment to ORCP
wealthier client as an abusive tool to
force the adversary to give up. They
are also frequently used and abused
by lawyers as a means to "fee build"
when the extent of discovery
demanded far exceeds what is
reasonably necessary for competent
representation. I am an "av" lawyer
and "super lawyer" with 42 years of
experience in trial courts on a
weekly basis. I know of what I
speak. I am now inactive for
approximately 2 years.
The rules seem most suited to large
litigation for large sums of money or
big issues. Onerous discovery issues
make resolution of small matters too
time consuming, to expensive, and
too susceptible to "gotcha"
discovery problems, especially when
a small firm is dealing with a large
firm. The smaller firm simply cannot
deal with the flood of paper,
admissions, interrogatories and
often multiple RFPs. Either the rules
need to address the potential
excesSeptember 29, 2017s in motion
practice and discovery or judges
need to be admonished to take
control of their docket and stop the
abuse.
Expert discovery;
interrogatories‐‐both will make trial
more efficient and less costly.
Oregon's failure to authorize
interrogatories or pre‐trial expert
discovery continues to serve the
justice system poorly. It results in
gamesmanship and "hide the ball"
approaches to case prosecution that
accentuate unpredictability and
create considerable waste in the
discovery process and pre‐trial
preparation.

Discussion/Resolution
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Category/Rule
Discovery
(suggested by
John Bennett)
Discovery

Discovery

Discovery

Discovery

Discovery

Family Law
Internal
References

Suggestion for Amendment to ORCP
It is time for Oregon to adopt
interrogatories and expert witness
disclosure.
The discovery rules should more
closely follow the recent federal
changes to help control discovery
costs.
I wish the Oregon rules were closer
to the federal rules and that we had
interrogatories.
Interrogatories (appropriately
limited to be consistent with
Oregon's civil procedure) should be
considered
Discovery rules should be
modernized to include devices such
as interrogatories and directly
address issues such as privilege logs
Oregon continues to follow the "trial
by ambush" approach. Lamentably,
this approach enables lawyers to
defer genuine assessment of facts
and law, thereby unnecessarily
perpetuating the case, rather than
expediting resolution.
Different ORCPs for family law or
waiver of certain requirements.
If there was a way to link similar
statutes and rules (i.e UTCRs and
other statutes) by mentioning them
in ORCP or the other rules would be
helpful. It just would make research
easier. I realize that isn't your
responsibility, but it could be a
useful tool for practitioners. I
moved here from a different state,
and although there are similarities,
there are distinct differences from
where I practiced and it feels
overwhelming at times not even
knowing that there is another similar
statute or rule that may be
applicable that I may have
overlooked.

Discussion/Resolution

The Council concluded that this suggestion
was not specific enough to take action.
Prof. Peterson recalled that, last biennium,
there was a general feeling that internal
references would be helpful, particularly to
self‐represented litigants, but a conclusion
that they are cumbersome and very difficult
to maintain, particularly for a small agency
with a very‐part time staff and volunteer
members. The Council agreed that It is the
practitioner's job to read all of the rules and
that it is impractical for the Council to include
internal references in the ORCP.
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Category/Rule
Judicial
Enforcement

Judicial
Enforcement

Pleadings and
Motions
(suggested by Jay
Bodzin)
7
Pleadings and
Motions
(suggested by
Kelly Andersen)
7A
Pleadings and
Motions
(suggested by Jay
Bodzin)
9 B, 9 C
Pleadings and
Motions
9 B, 9 C(3)
Pleadings and
Motions
(suggested by
Heather Gilmore)
9C

Suggestion for Amendment to ORCP
Give the rules teeth! Too often
judges are cowards and will not use
the rules to promote swift and
inexpensive discovery exchange, for
example. It ends up making the rules
nearly meaningless.
Yes, you should include a statement,
maybe in ORCP 1, that instructs
judges that the ORCPs are rules they
are supposed to follow, not merely
suggestions as many, many judges
treat them. There should be a
penalty for judges who do not follow
the rules and instead make up the
rules as they go.
It may also be appropriate to allow
ORCP 7 service by email when an
address is known and other means
of service have been ineffective.

Discussion/Resolution
The Council agreed that suggestions regarding
judicial enforcement may be a judicial
education issue.

Get rid of the "true copy"
requirement on documents filed
with the court. This rule dates back
to the days of scriveners. Photo
copy machines have made the rule
obsolete.
ORCP 9 should be amended to allow
service by email, when the parties
have previously exchanged email
addresses.

Done effective 1/1/08.

Service by email should be the
preferred method. It saves time and
paper.
The council needs to pay attention
to the impact general rules
unintentionally have on protective
proceedings and probate. There are
often conflicting obligations or
obligations that require an attorney
to do the same thing twice. For
example ‐ under ORS 111, we must
file a proof of service. We are

This was addressed in the 2015‐17 biennium.

The Council agreed that the court is already
authorized to allow this if an attorney asks.

This was addressed in the 2015‐17 biennium.

Judge Norby wondered whether the Council
should consider adding a statement or note
somewhere in the ORCP that anything that is
precisely duplicative of a requirement in a
statute is not intended to duplicate the action
or something to that effect.
Prof. Peterson observed that, at worst, this
situation requires filing two pieces of
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Category/Rule

Suggestion for Amendment to ORCP
required by the ORCPs to file/attach
a certificate of service for each
document we electronically file. As
a practical matter, this means we
have to attach a certificate of service
(under ORCP21) to the proof of
service (ORS 111). This duplication is
stupid.

Discussion/Resolution
electronic “paper.” Judge Wolf stated that, if
the two documents are being filed separately,
each needs a certificate of service. He did not
think that this is a big problem. Judge Roberts
agreed, particularly since there are not actual
pieces of paper being filed. Judge Norby
asked if there were any other duplicative
probate procedures identified by Ms.
Gilmore. Prof. Peterson stated that there
were not.

Pleadings and
Motions

In general, I like the ORCP. I think the
wording in 15A, "Any other motion...
shall be filed not later than 10 days"
could be improved, as on a quick
reading it sounds like any and all
motion responses are due in 10
days, not the 14 days (plus 3) that
you actually get per UTCR 5.030. I
have panicked upon reading this
more than once, and I know I'm not
alone.. :)
ORCP 21A, 23 and 25. Need to
clarify the procedure following an
order granting a motion to dismiss.
Case law demonstrates confusion
and inconsistent application of the
rules by trial courts.
ORCP 22 should be amended to
adopt a compulsory counterclaim
rule.

This suggestion was added to the charge of
the Rule 15 committee.

15 A

Pleadings and
Motions
21 A, E

Pleadings and
Motions

Judge Gerking observed that this procedure is
already covered in the ORCP and suggested
that practitioners should read the rules
carefully.

Prof. Peterson stated that case law pretty
much aligns Oregon with federal practice if
the claims are closely related.

22 A

Pleadings and
Motions
22 C(1)

The 90 day rule on adding third
parties, otherwise you need the
other side's consent, is unfair to
defendants and unrealistic.

Mr. Beattie, Judge Leith, and Judge Roberts
pointed out that the suggestion was to
amend an area of substantive law, which is
outside the Council’s purview.
This is a duplicate of a suggestion already
charged to the Rule 22 committee.
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Category/Rule
Pleadings and
Motions
(suggested by
Vanessa
Nordyke)
23 A
Pleadings and
Motions
47 C

Pleadings and
Motions
(suggested by
Kevin Lafky)
47 C

Suggestion for Amendment to ORCP
Allowing amendments to pleadings
at or shortly before trial is highly
prejudicial to defense. Why should
one party be able to significantly
pivot their case after the other side
has shown its cards?
Amend ORCP 47C to make it
consistent with FRCP 56. Currently,
in Oregon a defendant can move for
summary judgment without having
to introduce any evidence or
otherwise prove that the plaintiff
lacks evidence to prove an element.
Two Two v. Fujitec America, Inc., 355
Ore. 319, 324, 325 P3d 707 (2014)
(defendant only needs to raise an
issue in the motion ‐ there is no
burden of production). This is
inconsistent with federal law. See
e.g. Celotex Corp. v. Catrett, 477 US
317, 330, 106 S Ct 2548, 477 US 317
(1986). As a result the MSJ in
Oregon can be used to test a
plaintiff's entire case before
discovery is completed. This process
is a waste of time and money and is
fundamentally unfair to plaintiffs.
Motions for Summary Judgment
should be required to be filed earlier
in more involved cases; 60 days is
too short; you are already preparing
for trial 60 days out; SJ should be
resolved prior to trial prep.

Discussion/Resolution
The Council agreed that this is a matter of
judicial discretion.

Mr. Beattie stated that he believes that ORCP
47 is already consistent with the federal rule.
Ms. Payne and Mr. Bachofner agreed.

Mr. Keating stated that, in medical
malpractice defense work, a privilege isn’t
waived until you’ve deposed the treating
physician. All the plaintiff has to do is wait to
depose the treating physician within 60 days
of trial and then there is no way the
defendant can complete discovery by talking
to other doctors who have treated the patient
for that particular problem until the privilege
is waived, so a motion for summary judgment
becomes unavailable. It is a tool, but if
someone is obviously doing that, a party can
go to the court and ask for either a reset of
the trial date or an opportunity to file it
within the 60 days. Judge Wolf stated that, if
a party is afraid of being ambushed before
trial, that party can ask for all summary
judgments to be filed 120 days before trial.
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Category/Rule

Suggestion for Amendment to ORCP

Discussion/Resolution
The Council agreed that the court has
discretion to modify the time and, if a
practitioner sees something that is a potential
problem, that practitioner should approach
the court early for assistance.

Pleadings and
Motions
(suggested by
Stephen
McCarthy)

I believe that Rule 47 could use
some work. I think there is still some
misunderstanding regarding the
burdens of proof following the
"federalization" of the rule.

The Council declined to form a committee
regarding this issue.

In addition, although our of your
jurisdiction, the "notice of signed
document" procedure is not working
in my experience.

This is not in the Council’s purview. The
Council suggested that Mr. Turnbow may
want to contact the Oregon Judicial
Department and/or the UTCR Committee.

The new rules on serving orders are
not working very well for my clients.
having to essentially serve the order,
wait for an objection, and then
reserve it with the certificate
attached is cumbersome. I like the
idea and I think it has slowed down
the old habit of courts signing orders
and judgments before the response
periods had even run.
Change service time for form of
orders and judgments to 3 days from
date of emailing if simultaneous
service by facsimile.

This is not in the Council’s purview. The
Council suggested that this is a matter for the
UTCR Committee.

47 C
Pleadings and
Motions
(suggested by
Wm. Randolph
Turnbow)
Pleadings and
Motions

Pleadings and
Motions
(suggested by
Michael Peterkin)

Probate/
Protective
Proceedings
(suggested by
Heather Gilmore)

First, I realize that the CCP is
composed of volunteers and I
appreciate their time and effort. As
someone who regularly volunteers
and donates my time, it is important
to realize that not everything done
by committee works perfectly. There
are some issues that the CCP has
been well intentioned on for probate
‐ but they missed the mark. For

Prof. Peterson stated that there is a UTCR
that addresses this issue but that ORCP 9
gives three days. Mr. Bachofner stated that
the Council talked about whether to change
the three day extension for e‐mail service but
decided not to, partly due to the large volume
of e‐mails received by practitioners.
Judge Norby stated that she is on the probate
rotation and that she would discuss the issue
with the probate coordinator in her county to
get his input. The issue will be carried over to
the next meeting.
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Category/Rule

Self‐Represented
Litigants
(suggested by
Vanessa
Nordyke)
Trial Practice
23 C
34

Suggestion for Amendment to ORCP
example, in both protective
proceedings and probate, you never
know if the matter will be contested
until after the notice period has run.
The certification required for orders
and judgments tried to carve out an
exception for uncontested probate
matters ‐ but you can't call any
probate matter uncontested (except
for the inventory) until after the
objection period has run. In
addition, with electronic filing rules
and the service component, the
rules vs. the statutory obligations
are confusing for probate
attorneys/those appearing in
probate matters. The effort is
appreciated, but the result is not
practical. The ORCP's must be
practical and the challenge for
probate/protective proceedings is to
have ORCP's and statutes that are
complimentary.
No clear rules on self‐represented
litigants, which is the norm for
landlord‐tenant, family law, and
increasingly in other areas.

Discussion/Resolution

The Council agreed that, despite the
difficulties that self‐represented litigants may
face in reading the ORCP, the rules are the
rules for everyone.

Insofar as the personal
representative (often none) of a
decedent represents the rights of
the decedent, tort victims of the
decedent may be given no notice of
the death of the decedent (e.g., no
probate and no reason to think the
tortfeasor might die), and the
statute of limitations may lapse
before the tort victim learns of the
need to cause a PR to be appointed
and served summons and complaint,
should ORCP be amended to treat a
PR as the decedent, avoid a trap of
limitations unexpectedly barring the
tort claim, and causing the
consequent risk of a legal

Judge Roberts stated that the issue may be
whether the substitution should relate back.
Judge Norby wondered how the personal
representative would identify the potential
victims. Mr. Beattie stated that it seems like a
statute of limitations issue, which is
substantive. Ms. Payne stated that a party
should have potentially filed an action against
the decedent within the statute of limitations,
so the only issue is whether the party
substitutes after that. Judge Roberts pointed
out that this is only if the decedent dies after
the institution of the lawsuit; however, if the
decedent is already dead when the lawsuit
was filed, the lawsuit actually has not been
filed because the defendant has not been
served.
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Category/Rule

Suggestion for Amendment to ORCP
malpractice claim against the tort
victim's lawyer? Or is the current
situation just fine? Your call. I
express no opinion. What do the
PLF, OADC, or OTLA think? See
Worthington v Estate of Davis, 250
Or App 755, 282 P3d 895 (2012). (PR
not the equivalent of the decedent
so claim barred).

Discussion/Resolution
Judge Wolf looked at the case cited by the
person making the suggestion and stated that
a motorist injured in an automobile accident
filed a case against the second motorist, not
realizing that the second motorist was dead.
After the statute of limitations had passed,
the plaintiff filed an amended complaint
naming the deceased’s estate and personal
representative, but the case was dismissed
because it was beyond the statute of
limitation and did not relate back. The case
was affirmed by the Court of Appeals.
Judge Gerking asked whether relation back
would exist if the personal representative
were aware of the lawsuit. Judge Roberts
noted that the defendant did not pass away
in the accident; his later death was unrelated.
Ms. Payne suggested that this might be an
issue for the Legislature. Mr. Beattie opined
that the only issue for the Council may be
relation back. Judge Roberts stated that
substitution of parties would also be an issue
that the Council could address. Judge Leith
agreed that the Council could look at the
relation back section of Rule 23. Judge Wolf
confirmed that Rule 23 C is cited in the case
mentioned.
Judge Gerking pointed out that Rule 23 C
states that a plaintiff can change the name of
the defendant if the newly added defendant
was aware of the lawsuit and knew or should
have known that he or she should have been
named. Judge Roberts pointed out that this
would not apply if a probate had not been
opened for the decedent – who is it that
should have known, the personal
representative that did not yet exist? She
stated that this situation is a conundrum.
The Council formed a committee to look at
these issues (Rules 23 C and 34).
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Category/Rule
Trial Practice
43 E

Trial Practice
(suggested by
Richard Walsh)
45 F

Trial Practice
(suggested by
Richard Walsh)
52

Suggestion for Amendment to ORCP
Litigation is getting more expensive
all the time, which means that civil
justice is moving out of reach for a
greater number of people and
companies all the time. Mandatory
arbitration forces people to pay for
justice. E‐discovery costs permit one
side (with deeper pockets, or with
the fewest documents to produce)
to force the other side into a terrible
settlement because that side can't
afford to get to trial. Our rules are
no help.
Uniform system to approve/admit
court exhibits in advance of trial
without the expense of formal
foundation and which included a
system to meaningfully
punish/charge the other side for
unreasonably refusing to admit
documents when there is no serious
good faith belief in their
authenticity. Basically this would
look like a request for admission but
should not be limited in number and
the judges should actually enforce a
consequence when an adverse party
refuses to admit a document
without a good faith basis or belief
that the purported document is
inadmissible. For example in auto
cases that should routinely include
medical records, bills, summary of
bills, property damage estimates,
photo's of automobiles and
photographs and diagrams of the
scene etc. (Just like we currently
admit in arbitrations)
The urgency for timely trials is a
worthy goal in most cases.
However, when ALL PARTIES agree
that they need or want more time
(for whatever reason) the judge
should be allowed, and even
encouraged, to grant an unlimited

Discussion/Resolution
The Council noted that an attorney may a
request to be excused from mandatory
arbitration.
The other issues here were referred to the
discovery committee for their examination.

The Council noted that it made an
amendment to ORCP 45 last biennium that
allowed additional requests to admit the
authenticity of a “reasonable number” of
documents. Judge Leith suggested allowing
that change to play out before making further
changes to the rule. The Council agreed.

Mr. Beattie stated that the time within which
a case must be set for trial is not embedded in
the ORCP and that this suggestion is,
therefore, not proper for the Council.
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Category/Rule

Trial Practice
(suggested by
Gregory Skillman)
55

Suggestion for Amendment to ORCP
amount of requests for
postponements no matter how old
the case is. The one year
rule/guideline (which was created to
help litigants) is actually being used
to punish litigants that have need for
additional time. The need for
addition time is common when the
evidence is in flux due to ongoing
treatment, discovery difficulties, or
expert schedule conflicts or just
because the parties want more time
to try to settle the case. Sometimes
plaintiff's need more time to obtain
money and resources to have
medical procedures or to hire
additional experts to prove their
case. What is the reason for pushing
parties to trial faster than either
party requests? Storage space of
files should no longer be an issue
now that we are all electronic.
Wouldn't granting more extensions
to parties that want them allow
other cases (where the parties
actually want and need a speedy
trial) to move through the system
faster? It does not serve the needs
of justice to force parties to try a
case before any of the parties are
ready.
Please take a close look at ORCP 55
and attempt to revise it, break it into
several rules or otherwise simplify
and clarify it. Maybe I'm alone here,
but it seems to be an unnecessarily
complicated and confusing Rule.

Discussion/Resolution

The Council agreed that the rule is long and
confusing. Prof. Peterson noted that the
Council did attempt to simplify some sections
when making other amendments. Judge
Gerking agreed that the rule was improved by
those changes and by adding lead lines for
clarity. He suggested forming a committee to
take another look at the rule and to see if it
can be improved generally.
A committee was formed for this purpose.
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Category/Rule
Trial Practice
79

Suggestion for Amendment to ORCP
Provide more clarity and
standardization re TRO's, preliminary
injunctions and related procedures.

Discussion/Resolution
Prof. Peterson observed that this rule has not
been examined in a long time and that the
workgroup formed last biennium did not
progress to the point of making a report to
the full Council. He wondered if anyone on
the Council does a significant amount of work
regarding temporary restraining orders who
would be willing to work on a committee
regarding this issue.
Judge Leith stated that he used to practice in
this area. He noted that everyone looks to the
federal rule and act as though it applies by
analogy. Judge Roberts noted that the
suggestion does not make clear exactly what
the problem is. Judge Gerking stated that case
law indicates that we do look at federal 9th
circuit case law.
Judge Leith agreed that it is worth forming a
committee to look at the issue. Prof. Peterson
stated that the Council has attempted to use
a “checklist” format with some of the rules to
make processes more clear to the litigants
and the court and that it might be a good idea
for this rule.
Mr. Beattie asked whether the Council can
invite non‐members to participate in the
committee. Prof. Peterson stated that, in that
case, it would be called an work group. He
stated that it is always a good idea to call in
experts for specialized areas.
Mr. Crowley stated that he would talk to
Renee Stineman in his office to see if she
would be willing to participate.

Trial Practice
(suggested by
Aaron Cronan)

The cost of litigating even relatively
simple disputes has made the civil
justice system in accessible to the
average person or small business. As
a moderately successful
professional, I wouldn't be able to

A work group was formed to study this issue.
The Council noted that this is an important
issue to keep in mind generally, but that the
problem cannot be solved by a Council
committee.
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Category/Rule

Trial Practice

Trial Practice
(suggested by
Harold Harding)
Trial Practice

Trial Practice
(suggested by
Vanessa
Nordyke)
Trial Practice
Trial Practice
(suggested by
John Dunbar)

Suggestion for Amendment to ORCP
afford my own fees if I were caught
in litigation. The unfortunate
side‐effect is that parties with
deeper pockets can steamroll or
shake down a smaller opponent who
is clearly in the right. I have no idea
how to solve this problem, but we
really need to reexamine the process
of litigation before the landed gentry
are the only ones with access to the
rule of law.
Follow the Federal Rules, require
initial disclosures, allow
interrogatories (limited, but allow
them), require pretrial procedure
that requires disclosure of
witnesses, anticipated testimony,
anticipated exhibits, etc., all months
in advance of trial.
The Certificate of Readiness
requirement applied to all orders
and judgments is a huge waste of
time and money.
Fee waivers should be automatic to
all persons under 135% of the
poverty guidelines and/or who are
on food stamps. They should just be
able to show an Oregon Trail card
and get an automatic fee waiver.
Rules should facilitate court
appearances remotely, by video or
telephone, make it easy to request
and make the standard less onerous
under ORS 45.400.
Encourage more use of ADR
Consider a rule requiring civil cases
to go to trial within a year, unless
certain findings are made.

Discussion/Resolution

The Council noted that there is always some
interest on the part of some of the bar to
“federalize” the rules, but the Council has
long held the opinion that these procedures
would make litigation less speedy and more
expensive.

This is not in the Council’s purview.

This is statutory and not in the Council’s
purview.

This is not in the Council’s purview. ORS
45.400 was recently amended by the
Legislature to improve the remote court
appearance process.
This is not in the Council’s purview.
This is not in the Council’s purview.
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D.

Potential amendments suggested by Legislative Counsel

Prof. Peterson explained that, this biennium, we have only received one suggestion from
Legislative Counsel, and that is regarding a missing conjunction in Rule 43. He suggested
that Council staff handle that draft amendment and refer it back to the Council for
approval.
E.

Appointment of committees regarding any items listed in VII A through D

Discovery Committee

ORCP 22 Committee

Hon. Charles Bailey ‐ CHAIR
Jay Beattie
Troy Bundy
Hon. Curtis Conover
Ken Crowley
Travis Eiva
Shenoa Payne
Derek Snelling

Jay Beattie ‐ CHAIR
Travis Eiva
Bob Keating
Hon. David Leith
Derek Snelling

Fictitious Names Committee
Hon. Curtis Conover
Ken Crowley ‐ CHAIR
Meredith Holley
Hon. Susie Norby
ORCP 7 Committee
Hon. Susie Norby ‐ CHAIR
Prof. Mark Peterson
Derek Snelling
Hon. John Wolf
Deanna Wray
ORCP 15 Committee
Troy Bundy
Hon. Tim Gerking ‐ CHAIR
Shenoa Payne
Prof. Mark Peterson

Rule 23 C / 34 Committee
Hon. David Leith
Shenoa Payne
Hon. Leslie Roberts
Derek Snelling
Deanna Wray ‐ CHAIR
Rule 55 Committee
Kelly Andersen
Hon. Tim Gerking ‐ CHAIR
Bob Keating
Hon. Susie Norby
ORCP 68 Committee
Troy Bundy
Travis Eiva ‐ CHAIR
Hon. Tim Gerking
Prof. Mark Peterson
Hon. Leslie Roberts
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Rule 79 Workgroup
Ken Crowley ‐ CHAIR
Jennifer Gates
Hon. David Leith
Prof. Mark Peterson
Hon. Leslie Roberts
Hon. John Wolf

IX.

Adjournment

Mr. Keating adjourned the meeting at 12:27 p.m.

Respectfully submitted,

Mark A. Peterson
Executive Director
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Oregon Council on Court Procedures
Roster (Revised 7/28/17)
2017‐2019 Biennium
Kelly L. Andersen
Kelly L. Andersen PC
1730 E McAndrews Rd Ste A
Medford OR 97504
Telephone: (541) 773‐7000
Fax: (541) 608‐0535
E‐mail: kelly@andersenlaw.com
Term Expires: 8/31/21

Kenneth C. Crowley
DOJ Trial Division Civil Litigation
1162 Court St NE
Salem OR 97301
Telephone : (503) 947‐4700
FAX: (503) 947‐4791
E‐mail: kenneth.c.crowley@doj.state.or.us
Term Expires: 8/31/19

Hon. D. Charles Bailey, Jr.
Washington Co Circuit Court
145 NE 2nd Ave
Hillsboro OR 97124
Telephone : (503) 846‐4403
E‐mail : d.charles.bailey@ojd.state.or.us
Term Expires: 8/31/21

Travis Eiva
Zemper Eiva Law
101 East Broadway, Suite 303
Eugene OR 97403
Telephone: (541) 636‐7480
E‐mail: travis@zempereiva.com
Term Expires: 8/31/21

Jay Beattie
Lindsay Hart Neil Weigler
1300 SW 5th Ave Ste 3400
Portland OR 97201
Telephone: (503) 226‐7677
FAX: (503) 226‐7697
E‐mail: jbeattie@lindsayhart.com
Term Expires: 8/31/19

Jennifer Gates
Pearl Legal Group PC
529 SW 3rd Ave Ste 600
Portland OR 97204
Telephone : (971) 808‐5666
Fax : (503) 445‐1270
E‐mail: jgates@pearllegalgroup.com
Term Expires: 8/31/21

Troy S. Bundy
Hart Wagner LLP
1000 SW Broadway Ste 2000
Portland OR 97205
Telephone: (503) 222‐4499
FAX: (503) 222‐2301
E‐mail: tsb@hartwagner.com
Term Expires: 8/31/19

Hon. Timothy C. Gerking
Jackson County Circuit Court
100 S Oakdale Ave
Medford OR 97501
Telephone: (541) 776‐7171 x162
Fax: (541) 618‐3130
E‐mail: tim.gerking@ojd.state.or.us
Term Expires: 8/31/19

Hon. R. Curtis Conover
Circuit Court Judge
125 E 8th Ave
Eugene OR 97401
Telephone : (541) 682‐4497
Fax: (541) 682‐6660
E‐mail: curtis.conover@ojd.state.or.us
Term Expires: 8/31/21

Hon. Norman R. Hill
Circuit Court Judge
Polk County Courthouse
850 Main St
Dallas OR 97338
Telephone: (503) 623‐5235
E‐mail: norm.r.hill@ojd.state.or.us
Term expires: 8/31/21
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Robert Keating
Keating Jones Hughes PC
1 SW Columbia St Ste 800
Portland OR 97258
Telephone: (503) 222‐9955
Fax: (503) 796‐0699
E‐mail: rkeating@keatingjones.com
Term Expires: 8/31/19

Hon. Leslie Roberts
Multnomah County Circuit Court
1021 SW Fourth Ave
Portland OR 97204
Telephone: (503) 988‐6760
E‐mail: leslie.m.roberts@ojd.state.or.us
Term Expires: 8/31/19

Hon. Jack L. Landau
Oregon Supreme Court
Supreme Court Bldg
1163 State St
Salem OR 97301
Telephone: (503) 986‐5674
Fax: (503) 986‐5730
E‐mail: jack.l.landau@ojd.state.or.us
Term Expires: 8/31/21

Sharon A. Rudnick
Harrang Long Gary Rudnick PC
360 E 10th Ave Ste 300
Eugene OR 97401
Telephone: (541) 485‐0220
Fax: (541) 686‐6564
E‐mail: sharon.rudnick@harrang.com
Term Expires: 8/31/21

Hon. David Euan Leith
Marion County Circuit Court
100 High St NE
Salem OR 97309
Telephone : (503) 588‐5160
Fax: (503) 588‐5117
Email : david.e.leith@ojd.state.or.us
Term Expires: 8/31/19

Derek D. Snelling
Shlesinger & deVilleneuve PC
1400 Executive Pkwy Ste 360
PO Box 11616
Eugene OR 97440
Telephone: (541) 485‐8411 x221
FAX: (541) 485‐4299
E‐mail: dsnelling@dsdattorneys.com
Term Expires: 8/31/19

Hon. Susie L. Norby
Circuit Court Judge
Clackamas Co Courthouse
807 Main St Rm 301
Oregon City OR 97045
Telephone: (503) 650‐8902
Fax: (503) 650‐8909
E‐mail: susie.l.norby@ojd.state.or.us
Term expires: 8/31/21

Hon. Douglas L. Tookey
Oregon Court of Appeals
1163 State St
Salem OR 97301
Telephone: (503) 986‐5423
E‐mail: douglas.l.tookey@ojd.state.or.us
Term Expires: 8/31/21

Shenoa L. Payne
Shenoa Payne Attorney at Law PC
805 SW Broadway, Suite 470
Portland, Oregon 97205
Telephone: (503) 517‐8203
Fax: (503) 296‐2296
E‐mail: spayne@paynelawpdx.com
Term Expires: 8/31/21

Deanna L. Wray
Bodyfelt Mount LLP
707 SW Washington St Ste 1100
Portland OR 97205
Telephone: (503) 243‐1022
Fax: (503) 243‐2019
E‐mail: wray@bodyfeltmount.com
Term Expires: 8/31/21
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Hon. John A. Wolf
Circuit Court Judge
Wasco County Courthouse
511 Washington Street
P.O. Box 1400
The Dalles, OR 97058
Telephone: (541) 506‐2717
E‐mail: john.wolf@ojd.state.or.us
Term Expires: 8/31/21

Vacancies to be filled:
1 attorney (plaintiff’s bar)
1 public member

Council Staff
Mark A. Peterson
Executive Director
10015 SW Terwilliger Blvd
Portland OR 97219
Telephone: (503) 768‐6505
E‐mail: mpeterso@lclark.edu

Shari C. Nilsson
Executive Assistant
10015 SW Terwilliger Blvd
Portland OR 97219
Telephone: (503) 768‐6505
E‐mail: nilsson@lclark.edu
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DRAFT MINUTES OF MEETING
COUNCIL ON COURT PROCEDURES
Saturday, December 3, 2016, 9:30 a.m.
Oregon State Bar, 16037 SW Upper Boones Ferry Rd, Tigard, Oregon
ATTENDANCE
Members Present:

Members Absent:

Hon. Rex Armstrong
Hon. Sheryl Bachart
John R. Bachofner
Hon. D. Charles Bailey, Jr.
Arwen Bird*
Michael Brian
Troy S. Bundy
Hon. R. Curtis Conover
Kenneth C. Crowley
Travis Eiva
Jennifer L. Gates
Hon. Tim Gerking
Robert M. Keating
Hon. David Euan Leith
Maureen Leonard
Shenoa L. Payne
Hon. Leslie Roberts
Derek D. Snelling
Hon. John Wolf
Deanna L. Wray*
Hon. Charles M. Zennaché

Jay W. Beattie
Hon. Jack L. Landau

ORCP/Topics
Discussed this Meeting
ORCP 9
ORCP 22
ORCP 27
ORCP 36
ORCP 43
ORCP 45
ORCP 47
ORCP 57

I.

Guests:
Kelly Andersen, Attorney at Law
Kathryn Clarke, Attorney at Law
Neil Jackson, Attorney at Law
Hon. Henry Kantor, Circuit Court Judge
Matt Shields, OSB
Council Staff:
Shari C. Nilsson, Executive Assistant
Mark A. Peterson, Executive Director
*Appeared by teleconference

ORCP/Topics
Discussed & Not Acted
Upon this Biennium
ORCP 15
ORCP 20
ORCP 21
ORCP 23
ORCP 25
ORCP 27
ORCP 32
ORCP 43
ORCP 44
ORCP 55
ORCP 57
ORCP 68
ORCP 71

ORCP Amendments
Promulgated
ORCP 9
ORCP 22
ORCP 27
ORCP 36
ORCP 43
ORCP 45
ORCP 47
ORCP 57

ORCP/Topics to be
Reexamined Next
Biennium
ORCP 15
ORCP 22
ORCP 71

Call to Order
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Mr. Brian called the meeting to order at 9:30 a.m.
II.

Welcome and Introductions

Mr. Brian welcomed the Council’s guests and asked everyone present and on the telephone to
briefly introduce themselves.
III.

Approval of September 10, 2016, Minutes

Mr. Brian asked whether any Council members had suggestions for changes to the September 10,
2016, minutes (Appendix A). Ms. Nilsson reminded the Council that a question had arisen as to
whether Mr. Keating had voted “nay” on the motion to publish the three versions of Rule 36 as
discussed by the Council. After some discussion, Mr. Brian made a motion to change the name
“Mr. Keating” to “Mr. Eiva” on page 19 of the September minutes to accurately reflect the voting
record. Ms. Payne seconded the motion, which passed unanimously by voice vote.
Prof. Peterson pointed out that the word “fact” on page 16 of the September minutes should
have been the word “factor.” Mr. Brian made a motion to change this word. Mr. Bachofner
seconded the motion, which passed unanimously by voice vote.
Mr. Bachofner made a motion to approve the September 10, 2016, minutes as modified. Mr.
Crowley seconded the motion, which passed unanimously by voice vote.
IV.

Administrative Matters
A.

Set first Council Meeting for September of 2017

Prof. Peterson stated that the first Saturday in September of 2017 is Labor Day weekend,
but that there are no holidays on the second Saturday. The Council agreed to set the first
meeting of the 2017‐2019 biennium for 9:30 a.m. on September 9, 2017, at the Oregon
State Bar Center.
Mr. Snelling asked whether the Council ever considered meeting on weekday evenings
instead of Saturdays. Prof. Peterson stated that this has been considered but, because of
the difficulty it would present for judge members and members traveling outside the
Portland metropolitan area, the decision was made to continue holding the meetings on
Saturday mornings.
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B.

Annual v. Biennial Sessions

Mr. Bachofner reminded the Council that he had proposed the concept of annual sessions
with the thought that, since the Legislature now meets every year, there would be no real
reason that the Council could not promulgate rules every year. He stated that he
recognizes that there would be more of a time commitment, most critically on the part of
Council staff. Mr. Bachofner noted that Council staff had drafted a potential annual
schedule (Appendix B) and that it would entail two more meetings over two years. He
noted that the Council would publish and promulgate each year and be able to make
amendments to the rules more quickly, rather than moving more slowly like an oil tanker.
He pointed out that there are legislative limitations, however. Prof. Peterson explained
that the Legislature had changed the Council’s authorizing statute, ORS 1.735(1), to
specifically refer to legislative sessions held in odd‐numbered years for the submission of
the Council’s promulgations. This was done as part of a bill to address the change to
annual legislative sessions. He stated that, if the Council wishes to change to annual
sessions, it would require that our OSB lobbyist ask the Legislature to change that statute.
It would not be able to happen next year but, if there is interest, a proposal for a
legislative change can be made.
Judge Zennaché stated that he believes that every two years is enough time to adjust the
rules and see how the bench and bar adapt to the changes. He expressed concern that an
annual schedule would be too hectic. Mr. Brian agreed emphatically. Judge Armstrong
pointed out that, if there was a rule change that absolutely had to happen quickly, the
Council could approach the Legislature about it. The Council agreed to continue with
biennial sessions.
C.

Council Rules of Procedure

Prof. Peterson reminded the Council that, even with the decision to continue with biennial
sessions, the Council’s Rules of Procedure need to be revised because they no longer
accurately reflect the Council’s procedures, including containing obsolete information
about where the Council’s funds are held. Judge Zennaché made a motion to adopt the
revised biennial rules of procedure (Appendix C). Mr. Bachofner seconded the motion,
which passed unanimously by voice vote.
D.

Survey of Bench and Bar

Prof. Peterson stated that Judge Zennaché had expressed a concern about a question on
the draft survey to be communicated to the bench and bar that was distributed to Council
members at the September 10, 2016, meeting. Judge Zennaché had objected to wording
that suggested that the Legislature once exercised “exclusive control” over the
procedures governing civil actions. Prof. Peterson explained that he had made a change to
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question number eight (relating to whether survey takers prefer legislatively enacted
rules or to continue the current Council/Legislature shared authority) in response to that
concern and asked Judge Zennaché whether this was satisfactory. Judge Zennaché agreed
that it was. Prof. Peterson recalled that another Council member had previously asked
why we are even posing that question. He stated that lawyers seem to be happier with
the Council drafting and amending the ORCP and that positive feedback from the
stakeholders that they support the current model for amending the ORCP supports the
continuation of the Council. Council members agreed that the survey (Appendix D) should
be sent to the bench and bar well in advance of the first Council meeting of the 2017‐2019
biennium.
V.

Old Business
A.

Discussion/Voting on Promulgation of Amendments Published on September 10,
2016
1.

ORCP 9

Mr. Bachofner reminded the Council that the draft amendment to ORCP 9
(Appendix E) attempts to address e‐mail service issues. Prof. Peterson explained
that Legislative Counsel had contacted Council staff to point out that an incorrect
base text for the existing rule had been used when the amendment was drafted.
He stated that Council staff’s practice has been to obtain the text of the current
rule from the Legislature’s website and to use this text while drafting
amendments. Apparently the base text versions obtained for Rule 9, Rule 27, and
Rule 45 were not the final published versions, so the Council had been operating
from incorrect base text versions. Prof. Peterson stated that the version currently
before the Council reflects the correct base text of the existing rule.
Mr. Bundy stated that the language seems convoluted and expressed concern
that, although many lawyers love e‐mail, he himself feels like he cannot take a
vacation any more because of e‐mail. He noted that he sometimes misses an e‐
mail because someone looks at his iPad and accidentally marks an e‐mail as
“read.” He stated that he sees e‐mail as unreliable, he does not trust it, and that
the amendment feels like it is forcing him to accept it. He explained that most
lawyers with whom he works will send an e‐mail copy, even if they serve the
document by hard copy. Mr. Bachofner stated that he shares Mr. Bundy’s
concerns about e‐mail, but stated that the committee tried to balance the rule for
those who do practice primarily by e‐mail and want to consent to it. He noted that,
for those who do not want to accept e‐mail service, court notices are now coming
by e‐mail and the bottom line is that the landscape is changing and that there is no
way around the fact that all lawyers will have to become accustomed to checking
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e‐mails. Prof. Peterson noted that Judge Wolf had stated that none of the
certificates of service he had looked at complied with the current rule, which is
clunky. He stated that the amendment allows people who do not want to use
paper to easily use e‐mail service but also allows people who do not trust e‐mail to
avoid having to accept it by simply not confirming receipt and thereby teaching
their opposing counsel that they should serve by other methods instead. He
agreed with Mr. Bachofner that the amendment is a balancing act that allows
e‐mail to work seamlessly for those who want to use it, but makes it pretty clear
that, if a person has not consented to e‐mail service, the serving party will be
required to get the recipient to communicate back that they received the
document.
Ms. Payne stated that she sees e‐mail service when there has been no prior
consent as pretty obsolete, as no one will use that form of service if the opposing
party does not consent to e‐mail. She stated that she does like the consent
portion because she prefers e‐mail and this means that the opposing party does
not have to wait for confirmation. Mr Bachofner stated that the thought process
was to help avoid game playing in situations where a receiving party tells the
sending party that they got an e‐mail but that they will not respond to it because
they do not want e‐mail; their admission that they received the e‐mail serves as a
confirmation that it was received. Prof. Peterson pointed out, particularly for the
sake of members whose terms do not expire in August of 2017, that the draft of
the Rule 9 amendment was put in the queue for publication well before the
September publication meeting, but that problems were found during that
meeting that resulted in changes being made on the fly, a procedure that the
Council would prefer to avoid. He elaborated that it turned out that the published
draft contained a conflict between sections C and G that makes them inconsistent
with each other. He stated that Council staff had included a proposal (Appendix E‐
7) to delete the last sentence in subsection C(2) and to instead provide new
language in section G to make it clear when service has occurred if the recipient
has not previously consented to e‐mail service. He explained that the question is
when service has occurred: when the recipient opens the e‐mail, or when he or
she acknowledges that it was received. Prof. Peterson observed that, if the
recipient is busy in trial but later acknowledges that he or she opened the e‐mail
on Monday, he or she should be effectively served as of Monday. However, if the
recipient says that he or she has no idea when the e‐mail was opened, there
should be some kind of default as to when service occurred.
Ms. Payne expressed concern that the staff’s suggestion seems to be adding
something new and substantive that was not published. She noted that these
issues are why three extra days are added in which to respond. Prof. Peterson
again pointed out the conflict between the language in subsection C(2) and the
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language in section G. He further explained that, if the last sentence in subsection
C(2) is deleted but section G remains unchanged, the result is that service is
complete on confirmation of receipt of the e‐mail, which means that, if a party e‐
mails a recipient on Monday and the recipient does not get around to saying he or
she received it until Friday, service is not effective until Friday.
Judge Zennaché asked Ms. Payne to clarify her concerns about the staff’s
suggested language. Ms. Payne stated that the language “if the receiving party
does not confirm when the e‐mail is received, service is deemed to have occurred
when the receiving party confirms receipt.” She stated that this language seems to
contradict itself. Mr. Bachofner suggested simply deleting the last sentence in
subsection C(2) and retaining the language in section G. Prof. Peterson also
suggested changing the title of the rule to replace the word "papers" with
"documents." He stated that this is in keeping with the formatting of the rest of
the ORCP. He also noted that Legislative Counsel had suggested the language "be
only on" in place of “be upon only” in section B.
Prof. Peterson stated that he had located the source of that part of subsection C(1)
(slated for deletion) that seems to authorize sheriffs to serve documents by fax.
Session law c.265, section 15 (2007) amended a number of statutes to say that
sheriffs can obtain documents by fax and then serve them. He stated that he had
confirmed with the Oregon Sheriffs’ Association that sheriffs never serve by fax,
and do not want authority to serve by fax. Prof. Peterson observed that perhaps
the Legislature should not tinker with the ORCP without checking with the Council
about possible unintended consequences. Judge Zennaché asked whether this
change is the kind of change about which Justice Landau expressed concern with
regard to the Council’s authority in his concurring opinion in State v. Vanornum
[354 Or 614, 317 P3d 889 (2013)]. Judge Armstrong expressed the opinion that the
Council is able to make this kind of change.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 9

Mr. Bachofner made a motion to promulgate the amendment to ORCP 9
with the changes reflected in the two paragraphs above. Judge Armstrong
seconded the motion, which passed unanimously by roll call vote with no
abstentions.
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2.

ORCP 22

Ms. Payne reminded the Council that the primary change to Rule 22 (Appendix F)
was to change the words “the plaintiff” to “any party” in subsection C(1). Mr.
Bachofner explained that the two changes of the existing phrase "third party" to
"third‐party defendant" in the same section were intended for clarification and not
as a substantive change. He pointed out that all other changes to the rule were
grammatical, stylistic, etc.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 22

Judge Gerking made a motion to promulgate the amendment to Rule 22 as
published. Judge Armstrong seconded the motion, which passed
unanimously by roll call vote with no abstentions.
3.

ORCP 27

Prof. Peterson reiterated that the published version of Rule 27 used an incorrect
base text of the existing rule. He stated that the version currently before the
Council (Appendix G) reflects the correct base text of the existing rule and contains
the only change that the Council published–the addition of the disjunctive
conjunction "or" between subsection B(3) and subsection B(4).
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 27

Judge Armstrong made a motion to promulgate the amendment to ORCP
27. Judge Leith seconded the motion, which passed unanimously by roll call
vote with no abstentions.
4.

ORCP 36

Mr. Brian explained that the published amendments included three potential
versions (Appendix H). He explained that he would like the guests who were
present regarding ORCP 36 to make their presentations prior to any discussion by
the Council, and asked attorney Neil Jackson to begin.
Mr. Jackson explained that he was the immediate past president of the Oregon
Trial Lawyers Association (OTLA) and that he was speaking on behalf of OTLA. He
stated that the vast majority of OTLA members are opposed to proportionality
being inserted into ORCP 36 because they do not feel that it is necessary. He
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remarked that changing a rule as a result of one or two anecdotal stories about
problems does not make sense. He stated that judges already have discretion to
prevent oppressive discovery. Mr. Jackson explained that, when this proposal was
put before the federal judiciary, the majority of Oregon’s congressional delegation
wrote personal letters opposing it. He stated that OTLA members believe that
amending the rule is a solution looking for a problem. He stated that OTLA’s main
interest is to allow citizens to have access to justice, that the proposed
amendment would make that more difficult, and that OTLA therefore strongly
opposes the proposed changes.
Mr. Bachofner asked whether OTLA is opposed to any change, or whether one of
the three options before the Council is acceptable. Mr. Jackson responded that
OTLA does not believe that proportionality needs to be inserted at all. Judge
Bailey asked whether Mr. Jackson believes that judges already have discretion to
use proportionality under the current rule, and that he therefore would not appeal
such a ruling under the current rule. Mr. Jackson replied that OTLA’s position is its
position and that members do not believe that the change needs to be made.
Judge Bailey observed that Mr. Jackson did not really answer his question.
Kathryn Clarke, a lawyer and a member of OTLA, spoke next. She stated that she
agrees with Mr. Jackson’s position and that she drafted a memorandum signed by
several past chairs of the Council who are also OTLA members. (Appendix H‐39).
She pointed out that all of the letter signers feel that the amendment is
unnecessary, as these considerations, except for the amount in controversy, are
already addressed under undue burden. Ms. Clarke raised concerns about
inserting the amount in controversy as one of the factors to be considered,
wondering why a rule should suggest that there is different level of discovery
based on the amount in controversy. She opined that this is an abomination, and
that there are already situations where a judge may say that a plaintiff cannot
receive any more discovery because he or she already has enough to proceed.
Ms. Clarke explained that the importance of the discovery cannot be evaluated
until a party receives it, and noted that, by the terms of the amendment, the
burden would shift from the person producing discovery to the person requesting
it. She pointed out that the parties’ relative access and resources are also already
considerations and again emphasized that such an amendment would put the
burden, including cost, on the party requesting discovery rather that on the party
producing it. Ms. Clarke posited that the problem with injecting proportionality is
the risk of Oregon lawyers using federal case law to interpret Oregon cases. She
stated that this is problematic because federal case law is now interpreting the
federal proportionality rule, which differs rather extremely from the proposed
amendments because it is found in the scope of discovery portion of the federal
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rule rather than in the part of the rule addressing protective orders. She noted
that this case law is irrelevant but that it will increase motion practice. Ms. Clarke
observed that “proportionality” is a word that does not accomplish anything in the
context of Rule 36, and she urged the Council to reject all versions of the published
amendment.
Multnomah County Circuit Court Judge Henry Kantor spoke next. He stated that he
sees the makeup of the Council as an exquisite blend of balanced representation
of attorneys and lawyers in the state of Oregon. Judge Kantor observed that he
treasures his years on the Council and feels like the Council did really important
work, and he appreciates that this work continues today. He noted that it is
important that the Council is a balanced group, because not every organization
that has been working on this subject area for years has been so balanced. Judge
Kantor stated that he has been a trial judge for over 21 years and that he was a
trial lawyer for many years before that. That experience has allowed him to handle
complex civil cases and discovery issues on an in‐depth basis.
Judge Kantor explained that U.S. District Court Judge Owen Panner came before
the Council 30 years ago because he heard that the Council was considering
adopting expert witness discovery. As a member of the federal court with
experience in expert discovery, Judge Panner pleaded with the Council to not go
down that road because of the expense and the desire to not make Oregon more
like federal courts, since federal courts already exist. Judge Panner was persuasive
and the Council decided not to adopt expert discovery. Judge Kantor stated that
he learned something from that experience and that he has tried to keep it in
mind as he has watched the Council over the years–Oregon does things differently
than any other state. He noted that the value in that is that the parties’ ability to
participate in litigation in Oregon is more accessible than anywhere else in the
United States. He opined that this accessibility is not something to reduce.
Judge Kantor explained that much of the discussion on proportionality in discovery
originated with the Duke Law Conference in 2010. He stated that, contrary to the
Council, that group was not balanced and did not pretend to be. It was made up
primarily of lawyers who worked on complex federal litigation, even those from
the plaintiffs’ side, none of whom worked on simple, average civil cases. He stated
that the lawyers were highly skilled and extremely influential, and that they
prompted federal judges to start introducing the concept of proportionality into
the federal rules. Judge Kantor observed that a problem with the federal system is
that federal judges have consistently been of the view that a trial is a failure of the
system, whereas the Oregon court system feels that trials are an acceptable form
of resolution.
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Judge Kantor wondered what the source of the concern was and whether trial
judges are saying that proportionality will help them to do their jobs better. He
stated that he has heard from judges who acknowledge that the idea might be
acceptable, but no judge who says that he or she cannot make appropriate rulings
under the current rules. Judge Roberts stated that judges should not fail to
consider the proportionality factors under the current rule, but it is worthwhile
suggesting that proportionality is something that trial judges can and should think
about. She noted that she has heard from some judges the somewhat
schizophrenic view that proportionality is not needed because it is already there,
but that inserting it would be a massive change. She explained that it cannot be
both. Judge Kantor explained that inserting the concept into the rule would be an
invitation to raise it in every case. Judge Roberts asked whether Judge Kantor was
suggesting that every judge he has talked to has agreed that this is not a problem.
Judge Kantor estimated that eight out of ten judges with whom he has spoken
have said that the change is not necessary.
Judge Kantor explained that his real concern is that a change to ORCP 36 would
apply to all types of cases, not just the complex ones where the subject
occasionally needs to be addressed. He noted that over 90% of civil cases never
need judicial involvement at all because there is no motion practice. He expressed
concern that adding proportionality would be an invitation to change this and
would make judges less available for trials. He stated that judges studying
pleadings would be looking at the prayer to determine the amount in controversy
and evaluating each party's resources, and that the judge would need to re‐
examine these factors over the life of the case as the case changes in order to see
if the rulings should change. He explained that this is what federal courts are
already having people do even though the federal judges are just getting started
with the new rules and have made very few decisions.
Judge Kantor explained that federal judges now have a 14‐page document called
Guidelines and Practices for Implementing the 2015 Discovery Rules to Achieve
Proportionality. He stated that this document contains detailed comments that the
Council will essentially be buying into if it accepts these changes to Rule 36. He
expressed concern that, unless the Council explicitly rejects that document in the
legislative history, that this is what will be expected from Oregon judges as well.
He stated that the Duke Conference will be reviewing these guidelines in 2018 and
having a new conference, and wondered whether it would be wise for Oregon to
make such a change now before the federal judges even figure out if their rule
changes are working.
Mr. Bundy pointed out that one version of the proposed amendment uses the
word “shall” and another uses the word “may.” He stated that he understands the
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problem with the use of the word “shall,” but wondered whether it is a problem to
say that the amendment offers criteria that the judge “may” consider. Judge
Kantor explained that “may” will introduce the subject and give it more credence.
He stated that lawyers and judges who have not spent any time thinking about the
issue of proportionality in the past will now think that they can achieve a better
result if they go down that road. He noted that, currently, it is usually obvious to
the judge from the nature of the case whether he or she needs to consider
something like proportionality. With any of the published amendments, the
proportionality issue will be raised in more and more motions simply by virtue of
being included in the rule. Mr. Bundy observed that lawyers have been arguing
proportionality anyway, such as in a case where an attorney is representing a large
institutional client and opposing counsel is requesting an e‐mail from eight years
ago that might exist, but the search for it would be very expensive. He explained
that sometimes these arguments are won and sometimes they are lost.
Judge Kantor asked whether judges are refusing to consider the concept of
proportionality. Mr. Keating replied that some judges absolutely are. He stated
that he had filed a motion for a protective order with detailed proof of the
oppressive nature of request, detailed proof and affidavits regarding the tens of
thousands of documents that had already been produced, and information that
the expense of completing the search of 10,000 employee e‐mails would run from
$3.1 to $7 million, in addition to the time and cost of reviewing each document to
see if it was responsive and whether it contained privileged information. He stated
that no opposition was made by the other side, no request was made to depose
the people who made the representations as to this burden or cost, and that the
only argument consisted of “I don't want the janitor's e‐mail.” Mr. Keating
recounted that the response from the court was “the motion to compel is
granted,” with no discussion or explanation. Judge Kantor asked how Mr. Keating
knew that the judge did not consider proportionality. Mr. Keating stated that one
of the hints was the comment by the trial judge during oral argument that,
“defendants always say that but then they find the document,” which indicates an
implicit bias about defendants and their attorneys.
Mr. Keating explained that he became interested in amending ORCP 36 when Mr.
Crowley talked about the struggles that the State of Oregon’s Department of
Justice was having with ESI issues, as well as concerns about what guides the
review on mandamus on such cases. He noted that Judge Kantor asked whether
lawyers on the Council have heard any complaints about this problem, and
elaborated that he has certainly heard complaints from the clients. He stated that
the ESI problem is disruptive to the operations of the responding party and that
the cost is burdensome. He explained that, at the beginning of his career, the
term “fishing expedition” was derogatory and the practice was inappropriate, but
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that he now hears arguments that fishing expeditions are a right because nobody
knows what a party might be hiding somewhere.
Judge Bailey stated that, among Washington County judges, there is a difference
of opinion as to whether a judge can consider proportionality or not. He observed
that, if Judge Kantor is stating that all judges understand that they can consider
proportionality, is it not a good thing to make sure all judges know that they can
consider proportionality so that all judges are doing the same thing across the
state. Judge Kantor asked whether that same analysis would then apply to every
other rule, such as Rule 21. He suggested that it is more of an education issue.
Judge Bailey observed that Judge Kantor was sidestepping the question. Judge
Kantor replied that he believes that there will be more negatives than positives if
this amendment is promulgated, more and more judges doing that kind of analysis
in cases where it is not necessary. Judge Bailey noted that, under Judge Kantor’s
analysis, judges already can be asked to do that analysis in any type of case. Judge
Kantor replied that it does not currently happen that often. Judge Bailey countered
that this is because attorneys are claiming that judges are not allowed to do it.
Judge Kantor stated that he believes that it would be good to educate judges on
how to apply the burden analysis better, but that he does not believe that a rule
change is needed to do that.
Judge Gerking asked Mr. Keating how he would have argued the case he posed as
an example differently if there was a proportionality rule. Mr. Keating explained
that he would have just referred to the proportionality rule, since the court did not
address it at all. Judge Gerking observed that it appeared that the court did not
address anything or explain the ruling at all. Mr. Keating agreed that this was a
correct assessment of the situation. Mr. Brian asked Mr. Keating whether he
would have gotten any relief under any of the proposals except for the one where
consideration of the enumerated factors is mandatory. Mr. Keating wondered
why, if he would not get any relief from the change and if the courts are
considering proportionality anyway, the entire OTLA board and many OTLA
members would write letters stating that the change would totally disrupt the
organization of our trials. He stated that he is a proponent of the version of the
amendment that uses the word "shall," because it would have been nice if the
judge in his case had been required to articulate the proportionality and undue
burden arguments and his case would have been much more reviewable. He noted
that, during discussion of the potential amendment of Rule 36, the judges on the
Council have articulated a concern that there are not any guidelines and that
judicial consistency is not guaranteed. He explained that this was never really an
issue before the development of ESI that is incredibly burdensome. He explained
that ESI has changed the groundwork for trials and opined that any one of the
published amendments would improve the situation. He stated that articulating
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guidelines is good. He agreed with Judge Kantor that it will not be an issue in small,
non‐complex cases but, in complex cases, there needs to be judicial management
of discovery. Mr. Keating pointed out that the published amendment to Rule 43,
which is not being opposed, says any party can request a meeting to go through
ESI, and that this amendment will help the situation a great deal but, if there is
nothing to guide the court, it requires an incredible amount of work and effort to
identify the places ESI might be, to determine the cost, etc.
Judge Gerking asked whether it would make a material difference to eliminate the
word “proportionality” from the rule–he wondered if the word itself is necessary.
Mr. Keating stated that it seemed like a good idea during the development of the
amendments. He suggested that it might be helpful for Mr. Crowley to articulate
how this has manifested itself in court actions. Ms. Clarke noted that she had been
on the other side of discovery issues with Mr. Keating where she had been denied
discovery, even in circumstances where she had agreed to pay for it. She
suggested that Mr. Keating had a loss that he has taken personally and feels is
unjust. She stated that she is afraid that, if one of these amendments is enacted,
Mr. Keating’s problem will actually happen more frequently to the requesting
party. Ms. Clarke pointed out that a “fishing expedition” has been recognized by
the Oregon Supreme Court as a valid basis for discovery in Pacific Northwest Bell
Telephone Co. v. Century Home Components, Inc. [267 Or 46, 514 P2d 874 (1973)].
“Pretrial discovery is a valid procedural tool; however, it is a ‘fishing
expedition’ in the sense that the searcher does not know what is
available for ‘catching.’ For this reason, the searcher wants to use as
large a net as possible.”
Ms. Clarke also referred to Parrott v. Carr Chevrolet [156 Or App 257, 965 P2d 440
(1998)], a case with a value of approximately $8,000 where, had she been limited
by the amount in controversy, she would have never found the basis for the
punitive damages that were ultimately awarded. Ms. Clarke explained that the
buzzword “proportionality” is also a concern because of what has happened and
what may happen in federal court.
Kelly Andersen, a plaintiffs’ attorney from Medford, spoke next. He explained that
he does not believe that a change to Rule 36 regarding proportionality is
necessary. He noted that he handles personal injury cases on a contingency basis
and that there is no benefit to him in over‐discovering a case greater than the
value of the case. He opined that the proposed amendments are a solution looking
for a problem, or like force‐medicating 100 patients because one is sick. He agreed
that there may be some aberrations one way or the other but, in the main, the
economics of practice takes care of the problem because, on the plaintiff’s side,
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there is no motive to over‐discover a case greater than its expected value.
Mr. Bachofner stated that he has mixed feelings. He stated that anyone who thinks
that proportionality is not considered right now may be naive. He stated that he
defends personal injury cases and that he often hears statements such as, “come
on, you’re just on a fishing expedition,” from the plaintiffs’ side. He stated that he
hears proportionality in terms of the “same body part” rule and that some on the
other side are very vigorous that the discovery of medical records is limited to the
same body part when it is reasonably calculated that a broader search will turn up
records referencing that body part, even though it would have been excluded by
the provider. At the same time, he stated that he recognizes that, in cases when
defending a corporation, there is a huge expense to consider. Mr. Bachofner
stated that he leans toward the version that uses “may” rather than “shall.”
Mr. Crowley observed that it is very obvious that these published amendments
have struck a nerve. He noted that the Council must recognize that, no matter
what decision is made today, the issue will not be going away. He stated that it is
very clear that the practice of law has changed because of ESI: what lawyers have
to do to prepare not just complex cases, but all kinds of cases, has changed and
lawyers have had to change completely how they manage their practices. He
explained that paralegals have totally different jobs now, becoming IT experts;
that the manner by which information is collected is completely different; that
paper files are rare because everything is electronic; and that many cases have to
be managed by outside vendors because the quantity of information is so large
that it cannot be maintained on attorneys’ servers. He stated that, during the
complicated process of determining what is being asked for, some plaintiffs’
attorneys will not engage with him in agreeing to search terms.
Mr. Crowley stated that he likes the amendment of Rule 43 that includes an early
case conferral process, but noted that conferral is not always successful and part
of the problem is that there are different expectations about what is required and
what the burdens are. He stated that the concept of proportionality would be
useful in this process and that it is something that needs to be discussed whether
these amendments are promulgated or not. He observed that the Council is a good
body for dealing with this kind of issue, with its deliberative process of trying to
craft a rule that works for everyone. Mr. Crowley pointed out that the Council has
made a lot of progress in this respect but, obviously, there is a large group of the
plaintiffs’ bar that does not like this idea. He suggested that perhaps some
attorneys do not understand what the other side has to go through and how much
it costs. Mr. Crowley stated that the Council heard from Judge Kantor about how
cases are tried in Oregon, but he observed that it is a disincentive to get cases to
go to trial because it is so expensive. He noted that the State of Oregon tries a lot
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more civil cases than many in the private sector, but it is a cost burden on the
State and ESI is a tool that the plaintiffs' bar can use to try to drive up settlement
value.
Ms. Payne agreed with Judge Kantor that the Council is a balanced body. She
noted that there was no consensus on these published amendments, even coming
out of the committee, where there is usually agreement on what amendment to
publish. She observed that this change has been contentious from the beginning.
She stated that the Council did agree that the amendments should be published
for public comment, and she noted that she was surprised that she has not heard
from the defense bar that there is a huge problem that needs to be fixed. Ms.
Payne stated that, for something that has been so contentious from the beginning,
coming from a body that is supposed to be well‐balanced, and coming from a
committee that did not agree, the Council really needs to think about passing such
a rule.
Prof. Peterson observed that he feels Mr. Keating’s pain in regard to the case he
related. Prof. Peterson reiterated that, as Judge Bailey pointed out, there is an
argument being made by some in Washington County that judges cannot consider
proportionality. Prof. Peterson noted that the Council often declines to make rule
changes because the problem is a lawyer education issue, so perhaps this is a
judge education issue that can be addressed at an upcoming judicial conference.
He observed that promulgating the apparently non‐controversial published
amendment to Rule 43 will be a huge improvement in Oregon practice and will
help defendants figure out what discovery plaintiffs will be asking for early on so
that they can actually work things out like search terms and metadata.
Judge Roberts pointed out that the third published amendment does not mention
the amount in controversy and uses the word "may.” She observed that even this
version has been attacked and that the gist of argument seems to be that: 1)
judges already have that power; and 2) plaintiffs do not want this widely known.
She stated that this response seems troublesome to her. Judge Roberts stated that
her practice was more on the plaintiffs’ side than on the defense side, then she did
more business litigation on both sides, and that she has been on the bench for 10
years handling discovery motions and other motions, and that she has a perhaps
old‐fashioned attachment to a civil method of determining disputes based on what
the law provides. She stated that what she has seen in civil litigation is a
movement against actually resolving things at trial but, rather, a war of attrition in
which one side is faced with such expense and burdens that a trial is impossible
and a case gets settled regardless of principles of law because one side or the
other folds. She stated that she does not believe that this serves the interests of
justice.
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Judge Roberts observed that one of the large expenses of litigation has become
discovery and that this expense has grown exponentially with the innovations of
electronic data and ESI. She stated that the Council has been very clear in its
discussions that what is under consideration is not the federal rule and has made it
clear in Council comments and legislative history that we do not intend to be
tracking federal opinions or the course of the implementation of the federal rule
or the federal guidelines. She noted that Oregon is not star struck by federal
authority and stated that the Council has tried to make it clear in every possible
way that its rule change would be something different from adoption of the
federal rule. She pointed out that the change would articulate matters that trial
courts may look at so that there is some degree of uniformity in understanding
that trial courts can look at these things. Judge Roberts observed that, if we all
agree that trial courts can look at these things, the only issue is that whether we
should keep that fact a secret among just a few trial judges or whether we should
make it uniformly known. She stated that she supports the amendment that
simply states that the court “may” consider factors and does not mention the
amount in controversy. She observed that this version simply emphasizes that
courts do have the power to consider these elements in determining undue
hardship. She does not want to use Oregon rules to obscure the powers that trial
courts have.
Judge Gerking questioned whether Judge Roberts would support taking out the
word “proportionality.” Judge Roberts stated that she does not think the word
“proportionality” is a magic word but she would be fine with removing it. Mr. Brian
stated that, at this late date, it is unlikely that such a change could be made. Prof.
Peterson stated that this is not completely clear. He noted that the Council is
expected to take comments into consideration, but that changing the direction of
a rule completely would be inappropriate. He stated that the statute (ORS 1.735)
requires that, if the Council makes a change to a published rule, it has no effect
unless, within 60 days, the Council publishes that change to the bench and the bar.
He noted that the Council does that in every case. He stated that the question is
how comfortable the Council would be in saying that removing the word
“proportionality” would result in basically the same rule that was put out for
public comment but with just a change to fix a raw edge in it.
Judge Bailey stated that he completely agrees with Judge Roberts that the version
with “may” is appropriate because he has concerns about the word “shall” and the
amount in controversy. He stated that he is not sure that taking the word
“proportionality” out makes any difference. He observed that, if the Council does
nothing, there may be really smart plaintiffs’ attorneys who will use the fact that
the Council looked at this rule, thought about it, and rejected any amendment, to
claim that proportionality cannot be considered, even though judges already have
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the power to consider proportionality under the current rule. Judge Bailey
emphasized that, if the Council takes no action to change the rule, it needs to be
made crystal clear that part of the reason the Council chose not to make an
amendment is that judges can consider proportionality under the current rule.
Mr. Bundy noted that he had heard a lot of great arguments from the plaintiffs’
bar. He observed that the defense bar is not as organized as the plaintiffs’ bar and
that this may be why members of the defense bar did not send comments to the
Council. Mr. Bachofner noted that the Oregon Association of Defense Counsel
does not take a position on the potential amendment. Mr. Bundy stated that OTLA
is very well organized and very interested in this issue for obvious reasons. He
stated that some of the better arguments he has heard are that sometimes a party
does not know the relevance of discovery until the party sees it, and often what
seems to be important at the beginning of a case is not as important later.
However, he struggled with the fact that there are judges who would disagree that
they can consider these arguments now. He shared Judge Bailey’s concern that, if
the Council does not take any action, it may be seen as a rejection of the concept
of proportionality. Mr. Bundy stated that he fails to see a problem with saying
these are things a judge may consider. He stated that what lawyers and judges are
left with in Rule 36 is this vague undue burden concept with no guidance and, in
fact, there is some argument that the parties and the court should not consider
proportionality.
Mr. Bundy explained that he completely understands the issue that some Council
members and others in the bar have with the word “shall” but that he does not
understand the issue with the word “may”; if everyone agrees that a judge may do
this anyway, he fails to see the problem. Mr. Bundy stated that he did not agree
with the argument that judges would be burdened with more motion practice
because, when he has a discovery issue with those concerns, he simply raises
them. He opined that the plaintiffs’ bar will not want to spend an inordinate
amount of time on a discovery issue that does not go anywhere either. He noted
that there are certainly lawyers on both sides of the fence who will abuse rules,
but he sees the benefit of an amendment rather than a risk; he can address each
proportionality factor with an argument, the other side responds, and the judge
decides.
Ms. Payne stated that she would like to make clear on the record that the
Council’s position from the beginning has not been that the rule incorporates
every suggested factor here but, rather, that judges can consider any of these
enumerated factors in addition to other factors. She expressed concern that, by
elevating the enumerated factors over other factors, it somehow makes them
more important. She stated that it has always been an concern to the plaintiffs’
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bar that the amendment incorporates some factors over other factors, because
just saying undue burden allows any party to argue any factors that would
constitute an undue burden.
Judge Bachart explained that, to a judge in a small jurisdiction like herself who has
a criminal law background but who presides over civil litigation, the “may” and
enumerated factors provide a guidepost for judges. She stated that she does not
view it as burdensome on her docket to settle discovery disputes. She has never
had a problem docketing them and has educated herself and lawyers on them. She
pointed out that there is a huge disparity in litigants and lawyers and that she has
heard the arguments from judges that, because it is not identified in the rule, they
cannot consider it. She explained that the “may” version provides some structure
to the findings and that, for a lot of judges who do not have exclusively civil
dockets, this is helpful. She agreed with Judge Roberts that the goal is not to
obscure in the rules a discretion that judges already have. She disagreed that all
judges consider these issues already and stated that the amendment would
provide clarity to judges who are struggling to get it right and to be fair to both
sides.
Mr. Snelling stated that he was on the committee that discussed eDiscovery
matters. He does mostly small to medium‐sized cases, but it seems like every
defendant request for discovery wants all of a plaintiff’s medical records from
birth, every Facebook post, and every single e‐mail ever sent. He stated that this
change might benefit him in some way, but that he has concerns about making
such a change. He stated that rules should be simple and nimble, and we already
have a rule that protects parties from undue burden. He stated that he primarily
practices in Douglas and Coos counties; that he knows the judges there; and, the
few times that he has had discovery disputes, the judges already considered these
factors. He was concerned that adding the additional language is redundant and
overly complicates the rules, and stated that there is no need to make changes to
the rules without a solid reason to do it.
Mr. Eiva explained that, when the federal rules advisory committee first created
broad discovery in the 1940s, it was promoting the value of transparency. He
argued that transparency makes for a better society and expressed concern that
the published amendments do not balance transparency but, rather, suggest that
the listed factors are more important than transparency. Mr. Eiva pointed out that
the federal rules advisory committee is not a balanced body and is appointed by
the chief justice of the U.S. Supreme Court, a position that, for the last 50 years or
so, has been held by a judge who favors conservative policies. He opined that the
concept of proportionality was added to the federal rule to counter the rules of
transparency in our society and to limit discovery. Mr. Eiva suggested that, at this
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point in our society, creating less transparency for larger institutions is the wrong
solution. He noted that technologies are continually being developed that make it
easier to search electronic records, and that the wealthiest corporations are in the
best position to create and make a market for these technologies that can access
records in a prompt and inexpensive way.
Mr. Eiva observed that the Council does not create rules for lawyers and judges; it
creates them for the people of Oregon, and he wondered whether the people of
Oregon would want the Council to adopt such a conservative policy. Mr. Eiva
stated that perhaps the Council is not charged to consider transparency, but that
perhaps it should. He stated that transparency is a critical check in our society and
civil litigation helps make that so; for example, large institutions may rethink what
they are doing if they may run into litigation where they have to produce their
records. He expressed concern that more and more motions to limit transparency
will be filed by large institutions and stated that this accessibility to underlying
facts should not go away, particularly because the existing rule does not value
transparency or state that the court should be considering it in its determination
as to whether or not to order that the discovery be provided. With regard to Mr.
Keating’s discussed case, Mr. Eiva suggested that the Council take a step back
before adopting the position that there was an out‐of‐control judge. He noted that
the judge is not here to explain why he or she denied the motion, and suggested
that perhaps the judge simply did not believe the affiant due to indicators that
suggested untruthfulness, which is a determination that the judge has authority to
make.
With regard to Mr. Crowley’s experience, Mr. Eiva asked for clarification as to
whether Mr. Crowley was speaking on behalf of Oregon’s Attorney General Ellen
Rosenblum (AG). He stated that an OTLA member had reached out to the AG
about this issue and that the AG had stated that she has no position on the
proportionality issue. Mr. Crowley clarified that he was speaking on behalf of
himself and the work he does as the attorney in charge of the civil litigation
section of the trial division of the Department of Justice. He noted that this is the
largest section in the trial division and that it is responsible for handling the
majority of the civil litigation for the State of Oregon in all state and federal courts.
He stated that he was not speaking on behalf of the AG, although she knows that
he serves on the Council and knows that this is an important issue for his division.
Mr. Eiva noted that the state has to respond to public information requests and
suggested that the state will have to adopt technology to address this issue rather
than trading it for rules restricting transparency. He concluded that the proposed
amendments do not honor the importance of transparency and that they invite a
perspective that one can prevent discovery because of the listed factors, and he
stated that he does not believe that any one of these factors should trump the rule
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of transparency that was originally inserted into these rules to promote fair
resolutions of cases.
Mr. Bachofner stated that he failed to see where the published amendments
benefit a larger institution. In terms of a corporation’s resources, the greater the
resources, the greater the likelihood that the corporation could bear the cost of
production. Mr. Eiva explained that an individual litigant is not going to have the
complaints that a larger institution will have about accessing information he or she
may possess. He opined that the language is not neutral, even though it is trying to
be. He suggested that the people who are going to use this rule are the people
who are promoting it and who will benefit from it–large institutions.
Judge Leith observed that, in his view, the published amendment that includes the
word “may” and the amount in controversy is a fair extrapolation of existing law.
He stated that courts generally do recognize their ability to do this kind of analysis,
to the extent that a particular judge may say he or she is not going to consider a
particular factor, that reflects more on how that judge weighs the factor than what
the judge believes his or her authority to be. He stated that this amendment
accurately reflects what the state of the law is under the existing ORCP 36,
including the amount in controversy. Judge Leith stated that he would be surprised
if a court would not properly consider the amount in controversy as related to the
proportionality of discovery in a case with two corporations as parties where there
is, for example, $27 million on the line and a party requests $250,000 in discovery.
He stated that he is troubled by the version that uses the word “may” and does
not include the amount in controversy because it implies that a judge cannot
consider the amount in controversy.
Judge Leith stated that Judge Richard Barron made interesting points in his letter
(Appendix H‐80) questioning why the Council does not extrapolate what the other
factors are if it chooses to extrapolate what an undue burden is. He stated that he
does not think that the court needs assistance on this particular issue as opposed
to any other issue. He pointed out that, in general, it would not hurt to specify
some relevant considerations so that everyone knows what is on the table but, in
this case, he cannot be sure that there is not potential harm in laying it out that
way. He questioned the extent to which the Council should throw a tempest in a
teapot into the Legislature's lap. He pointed out that, if the Council promulgates
any one of these versions, there will be a fight in the Legislature, and wondered
whether the Council should spend its credibility in this way. He noted that this
weighs somewhat in his mind against laying out the standards and makes him
prefer no action.
Ms. Gates stated that she does not necessarily object to adding language to Rule
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36, but is concerned that the Council is moving too quickly and being reactive to
the change in the federal rules. She wondered why the Council could not wait to
see what happens and what scholarship and decisions come out of the federal
rule, especially considering that many people had commented that adding
proportionality to the rule is not a big change since judges may already consider it.
Her preference is to wait a while and think about the big picture.
Judge Armstrong suggested that, with regard to the concern about how this
change is connected to the federal initiative and how Oregon can separate itself
from the federal rules, the word “proportionality” could be replaced with
"relationship" to help decouple Oregon’s rule from the federal language. He
agreed that part of the tension about the draft amendment is the concept of
transparency, and observed that the Council is trying to make transparent what
courts should be doing operationally. He observed that, by articulating how the
court’s thought process might be guided, the Council is ironically promoting
transparency by ensuring that judges do not make decisions without explanation.
He noted that, perhaps, the very idea of transparency in the system itself could be
linked to the phrase “the importance of the issues at stake in the action” and that
Mr. Eiva’s idea of the goal being to disclose and address conduct through litigation
may be established by this very criterion that is already identified in the rule. He
stated that he appreciates the concern about the potential legislative struggle and
the thought that the change could be said to be premature but, to the extent that
the Council can create a greater separation between the original way the
amendment came up and, nonetheless, achieve something that reflects a greater
understanding on the part of the judicial system on how it is supposed to consider
these criteria, the amendment might be helpful. He noted that he appreciates the
dynamic of the plaintiffs’ bar and defense bar and how the Council needs to avoid
getting centered on one side of a debate, as well as the desire to maintain the
independence and distinctive nature of the work we do in this state. He observed
that this potential amendment presents an interesting conundrum.
Judge Zennaché stated that he was surprised and taken aback by the level of
feedback on this issue. He agreed with his judicial colleagues that the amendment
is a restatement of what current law allows judges to do. He also shared Judge
Leith’s concern about what might happen in the Legislature if the Council
promulgates one of these amendments. He stated that the Council may want to
reconsider this amendment during the next biennium. He stated that, to him, the
articulated concern that this is somehow an adoption of the federal rule is
incorrect because the federal rule modified the scope of discovery and the Council
specifically did not do that by placing the added language in section C, not section
B, to help define what constitutes an undue burden. He stated that the moving
party has the burden of proving that they are entitled to a protective order and
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that this is case law and rule driven, not an adoption of the federal rule. He agreed
with Judge Armstrong’s thoughts regarding transparency, but observed that one of
the listed factors is the importance of the issues at stake in the action, so if
transparency in government agencies or big entities is important, that is where
that would come in because the rule articulates transparency itself as one of the
factors.
Judge Zennaché explained that his overall concerns are: 1) the political impact on
the Legislature; and 2) the fact that the phrase “proportionality of the request for
production to the needs of the case,” which unfortunately mirrors the language in
the federal rule, which caused understandable concern to the plaintiffs’ bar that
some would look to the federal standard, although that was not the Council’s
intent. He reiterated that it has never been the intent of the Council to adopt the
federal standard but, rather, to articulate what constitutes an undue burden. He
pointed out that none of the listed factors is new and that they are all supported
by case law. Judge Zennaché echoed Judge Bailey's concern that, if the Council
chooses not to promulgate any of the published amendments, it may be seen as
an argument that a court cannot weigh these factors. He stated that undue burden
necessarily means that a judge has to weigh these factors in his or her decision. He
wanted to make it clear that, whatever the Council’s decision, it is not eliminating
the power of the court to consider any of these factors in deciding what decides an
undue burden.
Prof. Peterson asked what credence Judge Armstrong, as an appellate judge, gives
to a proposed statute that was not enacted or to a published rule amendment that
was not promulgated. Judge Armstrong replied that he would give low credence to
that argument and that most of his colleagues would not go that far either. Judge
Leith noted that, in this case, the Council’s legislative history should amply show
that, if no action is taken, it is not because the Council was withholding this
authority from the courts but, rather, that the Council believes that the court
already has this authority. Judge Armstrong suggested that the education group at
the Judicial Department could e‐mail the minutes from this meeting to all the
judges for their information.
Judge Bailey wondered whether the Council can disseminate something that
makes it crystal clear that, just because the Council said no to a change, it does not
mean the court does not have the authority to what it already has the authority to
do under the current rule. Ms. Nilsson stated that it will appear in the minutes.
Judge Bailey pointed out that not everyone reads minutes and that this is clearly
an issue about which a lot of people had strong feelings. Prof. Peterson stated that
he could circulate something if he gets some direction from the Council, but that
he is not certain that the meaning of any Council inaction on Rule 36 is appropriate
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to include in a staff comment since it concerns something that the Council did
not do. He agreed that the minutes will be abundantly clear about the Council’s
intentions. Mr. Brian stated that he does not believe anything more than the
contents of the minutes is necessary. Mr. Bundy asked that any Council member
who thinks that judges do not currently have the power to consider the factors
listed in the proposed amendments speak now. No Council member responded.
Judge Leith suggested that someone make a motion asking whether the Council is
in favor of amending Rule 36 by adding language at the end of subsection C(1) that
would correspond with any of the three published amendments of the rule. He
stated that this would help determine whether there is support to amend the rule
in a meaningful way and, if this vote were affirmative, the Council could proceed
to vote on which amendment to adopt. Judge Wolf instead suggested first voting
on whether to accept the grammatical, punctuation, and other “housekeeping”
changes that were included in all three versions of the published amendment,
including the addition of lead lines, substitutions for the words “upon,” and
“such,” a change of the spelling of the word “insure” to “ensure” in paragraph
B(2)(b), and correctly numbering subsections B(3)(a) and B(3)(b). Judge Leith
agreed and stated that the Council could then consider a motion on whether to
amend subsection C(1) by adding language at the end of that subsection in any
form.
a.

ACTION ITEM: Vote on Whether to Promulgate Any of the Published
Amendments to ORCP 36
Judge Leith made a motion to adopt all of the “housekeeping”
amendments that are included in all three published versions of
ORCP 36. Mr. Bachofner seconded the motion, which passed
unanimously by roll call vote with no abstentions.
Judge Leith then made a motion asking whether the Council was in
favor of making any changes that add language to the end of
subsection C(1). Judge Wolf seconded the motion, which failed by
roll call vote with no abstentions. The nay votes were as follows:
Ms. Bird
Mr. Brian
Judge Conover

Mr. Eiva
Ms. Gates
Judge Leith

Ms. Leonard
Ms. Payne
Mr. Snelling

Judge Wolf
Ms. Wray
Judge Zennaché
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5.

ORCP 43

Judge Zennaché stated that there are a number of housekeeping changes
proposed by Council staff, but that the only change to ORCP 43 that the committee
proposed was adding subsection E(2) that requires the parties to meet if any party,
or the court, asks for a meeting relating to electronically stored information (ESI).
He stated that the amendment (Appendix I) lays out a non‐exclusive list of issues
to discuss and that it does not seem particularly controversial. He pointed out that
this change is consistent with the Council's approach to e‐discovery–taking small
steps along the way, based on how the technology develops.
Judge Gerking stated that it appears that the amendment requires the parties to
confer about all of the listed issues. He proposed changing the language so that it
is clear that not all issues are required to be discussed. Mr. Bachofner pointed out
that a party would merely have to say, "that issue is not relevant in this case" and
that would be the extent of the discussion. Ms. Payne stated that the last
sentence addresses the concern in that, if a listed issue is not relevant, the parties
do not necessarily have to discuss it, and the parties may possibly discuss other
issues that are not listed. Mr. Bachofner stated that the list can be used as a
checklist to determine whether any of the listed issues needs to be talked about.
Prof. Peterson stated that one of the public comments regarding Rule 43 had
suggested that, in the fourth sentence of subsection E(2), the words “or order”
could be added after the words “Within 21 days of the request for a meeting.” He
asked whether it is implied that the order would specify a date by which the
meeting should be held. Council members agreed that it is implied. Mr. Bachofner
observed that the judge’s decision trumps.
Judge Conover stated that he and some other colleagues were concerned about
the Council promulgating rules that state what judges shall or shall not do. Judge
Zennaché objected to that characterization. Judge Conover stated that, for the
limited number of cases involving ESI, the rule already allows parties to go to the
court and ask for help in resolving these issues. He stated that he believes the goal
can be accomplished between the court and the attorneys within the existing rule.
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a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 43

Judge Zennaché made a motion to promulgate the amendment to ORCP 43
as published. Mr. Bachofner seconded the motion, which passed by roll call
vote with one dissenting vote (Judge Conover).
6.

ORCP 45

Prof. Peterson reiterated that the published version of Rule 45 used an incorrect
base text of the existing rule. He stated that the version currently before the
Council (Appendix J) reflects the correct base text of the of existing rule. Mr.
Bachofner reminded the Council that the amendment of section F exempts from
the limited number of requests for admissions allowed [30] those requests that
relate to establishing the admissibility and authenticity of documents. Prof.
Peterson related that Legislative Counsel had suggested replacing the citation to
the Oregon Evidence Code (OEC) in subsection F(2) with a reference to the Oregon
Revised Statutes (ORS). He explained that a citation to the ORS may make it easier
for self‐represented litigants to find the exception referred to, and observed that
such a change is consistent with the rest of the rules. Mr. Bachofner stated that he
would prefer to keep the OEC citation, as this is the term with which most lawyers
are familiar. Judge Zennaché suggested adding the ORS citation with a
parenthetical that includes the OEC citation.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 45

Mr. Bachofner made a motion to promulgate the amendment to ORCP 45
with the change suggested by Judge Zennaché. Judge Wolf seconded the
motion, which passed by roll call vote with one dissenting vote (Judge
Conover).
7.

ORCP 47

Ms. Gates explained that the only non‐housekeeping changes to ORCP 47
(Appendix K) are located in section A and section B and are meant to address
concerns that the courts may not be allowing parties to move for summary
judgment against affirmative defenses. Judge Leith noted that the first lines of
section A and section B use the language “any type of claim,” while the last lines
use the language “any claim.” He wondered if the language in those two places
should be consistent. Judge Armstrong remarked that, in regard to the first
sentence, committee members were concerned that some kind of claim might be
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left out. Judge Bailey stated that he reads the first part as: if you are the party
seeking recovery, these are the things you have to do, and the last part states that
you can also get summary judgment on any of the defenses as well. Ms. Gates
agreed and added that, if you are not the party seeking to recover on a claim but,
rather, you are defending it, then you go to section B. Judge Armstrong stated that
he did not believe that the difference in language would cause any mischief.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 47
Ms. Gates made a motion to promulgate the published amendment
to ORCP 47. Mr. Bachofner seconded the motion, which passed
unanimously by roll call vote with no abstentions.

8.

ORCP 57

Prof. Peterson reminded the Council that the only change to ORCP 57 (Appendix L)
was to remove internal lettered headings in subsection F(3) that were inconsistent
with the Council’s preferred format.
a.

ACTION ITEM: Vote on Whether to Promulgate Published
Amendment to ORCP 57

Judge Wolf made a motion to promulgate the published amendment to
ORCP 57. Ms. Gates seconded the motion, which passed unanimously by
voice vote with no abstentions.
B.

Election of Officers

Mr. Brian explained that, historically, the plaintiffs’ bar and defense bar alternates the
chair position every biennium, with someone from the opposing bar serving as vice‐chair.
Elections are held annually, but the chair generally is re‐elected during the second year of
the biennium. He noted that both his and vice‐chair Mr. Bachofner’s terms on the Council
will be expiring in August of 2017. Mr. Brian stated that he had advised Mr. Bachofner
that he is more than willing to not be the chair for 2017, if Mr. Bachofner is willing to
serve; however, if tradition holds, the consequence would be three years in a row of
defense lawyer chairs. Mr. Bachofner explained that there will not be a lot of substantive
work between now and September of 2017, but that the chair has the potential of
appearing before the Legislature in the event that the Legislature has questions. He noted
that, in most Oregon State Bar committees and sections, time on the leadership track is
not counted in a member’s term limit but that, since the Council’s terms are statutorily
created, we cannot change this. Mr. Bachofner stated that after his term expires, and
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since he is a member of the Oregon State Bar’s Board of Governors (BOG), he would also
be willing to appear at Council meetings in the role of BOG liaison if the Bar is willing to
appoint such a liaison.
Judge Zennaché asked for clarification about who would serve as vice chair through
August of 2017 if Mr. Bachofner is elected as chair. Mr. Brian stated that he would be
willing to serve in the role of vice chair. Judge Gerking observed that it might be better to
elect a vice chair now who would be ready to serve in the capacity of chair in September
of 2017. Mr. Bachofner asked whether the Council’s authorizing statutes are clear as to
whether the Council terms end in September or at the end of the calendar year. Prof.
Peterson stated that the statue specifies 4 years, not 48 months, so it is not clear, but he
pointed out that the Bar’s appointments are effective through August 31. Judge Zennaché
stated that he does not like the idea of changing the Bar’s process for appointing
replacements for the Council. Mr. Bachofner asked whether there is anyone representing
the plaintiffs’ bar who had concerns that a member of the defense bar could be elected as
both chair and vice‐chair and serve in those roles until September of 2017. No Council
member representing the plaintiffs’ bar expressed any concerns. Mr. Bachofner suggested
that Mr. Keating would make a fine vice chair. Mr. Keating indicated that he would be
willing to serve if elected.
1.

ACTION ITEM: Nominate and Elect Chair, Vice‐Chair, and Treasurer

Judge Bailey made a motion to nominate Mr. Bachofner to serve as chair, Mr.
Keating to serve as vice‐chair, and Ms. Bird to serve as treasurer. Judge Leith
seconded the motion, which passed unanimously by voice vote.
C.

Election of Legislative Advisory Committee (LAC)
1.

ACTION ITEM: Nominate and Elect LAC

Prof. Peterson explained that the Legislative Advisory Committee is required by
the Council’s authorizing statutes and is composed of two lawyer members, two
judge members, and the public member. Judge Gerking, Judge Leith, Mr. Eiva, and
Mr. Bundy volunteered to serve on the committee. Judge Wolf made a motion
nominating Judge Gerking, Judge Leith, Mr. Eiva, Mr. Bundy, and Ms. Bird as the
2017 Legislative Advisory Committee. Mr. Bachofner seconded the motion, which
was approved unanimously by voice vote.
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VI.

New Business
A.

Parties Filing Lawsuits Under Fictitious Names

Prof. Peterson explained that Senior Judge James R. Hargreaves had contacted both the
Chief Justice of the Oregon Supreme Court and the Council regarding his concern about
people filing lawsuits under fictitious names and that Multnomah and Clackamas counties’
supplemental local rules (SLR) supported this practice (Appendix M). He explained that
the judge was concerned that this is a violation of Rule 16 A, Rule 20 H, and Rule 26 A.
Ms. Payne was uncertain whether any of the ORCP could be changed to address this issue.
Judge Wolf suggested that a change to the SLR might be appropriate. Prof. Peterson
observed that the SLR cannot be inconsistent with the ORCP. The Council agreed to put
this item on the agenda for the 2017‐2019 biennium.
B.

Court Failing to Record Proceedings

Prof. Peterson stated that an attorney from Redmond, Lisa Klemp, also had contacted
Council staff with a concern that the Deschutes County Circuit Court is not recording a
number of cases, even though it is a court of record, and that this practice had prejudiced
her in a motion for a new trial (Appendix N). Prof. Peterson stated that he had explained
to her that UTCR 5.050 requires a party to state in a motion whether they would like the
proceedings recorded, and that he does not know whether she had done that or not. He
noted that there is also a statute [ORS 8.340] that states that a judge has discretion to
have any proceeding recorded and, if any party requests that a proceeding be recorded, it
shall be recorded. Prof. Peterson expressed doubt about whether the Council could effect
any change with an amendment to the ORCP. Mr. Eiva stated that this seems like a UTCR
issue. The Council suggested referring Ms. Klemp to the UTCR Committee.
C.

Thanks to Departing Council Members

Judge Zennaché expressed his thanks to Mr. Brian for serving the Council so ably as chair
this past year. The Council recognized and thanked all Council members whose terms
expire in August of 2017: Judge Armstrong, Mr. Bachofner, Ms. Bird, Mr. Brian, Ms.
Leonard, and Judge Zennaché.
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VII.

Adjournment

Mr. Brian adjourned the meeting at 12:49 p.m.
Respectfully submitted,

Mark A. Peterson
Executive Director
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COUNCIL ON COURT PROCEDURES
RULES OF PROCEDURE
The following are Rules of Procedure adopted pursuant to ORS 1.730(2)(b). These rules
do not cover Council membership, terms, notices, public meeting requirements, voting, or
expense reimbursement to the extent that these subjects are directly covered in ORS 1.725‐
1.760.
I.

MEETINGS. Meetings of the Council shall be held regularly at the time and place fixed
by the Chair after any appropriate consultation with the Council. At least two weeks
prior to the date of a regular Council meeting, the Executive Director shall distribute a
notice of meeting and agenda. Special meetings of the Council may be called at any
time by the Chair after any appropriate consultation with the Executive Committee.
Notice of special meetings of the Council stating the time, place, and purpose of any
such meeting shall be given personally, by telephone, by e‐mail, or by mail to each
Council member not less than twenty‐four hours prior to the holding of the meeting.
Notice of special meetings may be waived in writing by any Council member at any time.
Attendance of any Council member at any meeting shall constitute a waiver of notice of
that meeting except when a Council member attends the meeting for the express
purpose of objecting to the transaction of any business because the meeting is not
lawfully called. All meetings shall be conducted in accordance with parliamentary
procedure, or such reasonable rules of procedure as are adopted by the Chair from time
to time.

II.

OFFICERS, EXECUTIVE COMMITTEE, COMMITTEES
A.

Officers. The Council shall choose the following officers from among its
membership: a Chair, Vice Chair, and Treasurer. These officers shall be elected
for a term of one year. Officers for the succeeding year shall be elected at the
September meeting of the Council each year and shall serve until a successor is
elected. The powers and duties of the officers shall be as follows:
1.

Chair. The Chair shall preside at meetings of the Council, shall set the
time and place for meetings of the Council, shall direct the activities of
the Executive Director, may issue public statements relating to the
Council, and shall have such other powers and perform such other duties
as may be assigned to the Chair by the Council.

2.

Vice Chair. The Vice Chair shall preside at meetings of the Council in the
absence of the Chair and shall have such other powers and perform such
other duties as may be assigned to the Vice Chair by the Council.
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3.

Treasurer. The Treasurer shall preside at all meetings of the Council in
the absence of the Chair and Vice Chair and shall have general
responsibility for reporting to the Council on disbursement of funds and
preparation of a budget for the Council and shall have such other powers
and perform such other duties as may be assigned to the Treasurer by
the Council.

B.

Executive Committee. The above officers shall constitute an Executive
Committee of the Council. The Executive Committee shall have the authority to
employ or contract with staff and may authorize disbursement of funds of the
Council or may delegate authority to disburse funds to the Executive Director
and shall perform such other duties as may be assigned to it by the Council. The
Executive Committee or its delegate shall set the agenda for each Council
meeting prior to the meeting and provide reasonable notice to Council members
of the agenda.

C.

Committees. The Chair may appoint any committees from Council membership
as the Chair shall deem necessary to carry out the business and purposes of the
Council. All committees shall report to and recommend action to the Council.

D.

Legislative Advisory Committee ("LAC").
1.

Definitions. When used in this section, the phrase "LAC" means the
committee elected pursuant to ORS 1.760. The phrase "super majority"
means the vote necessary to promulgate rules under ORS 1.730(2)(a).

2.

Activities of LAC and LAC Members. When the LAC is called upon to
provide technical analysis and advice to a legislative committee, it must
not represent that such technical analysis and advice is representative of
the Council unless the one of the following has occurred:
a.

the Council, during its current biennium, had previously approved
such technical analysis and advice through a super majority; or

b.

the LAC, after a request by a legislative committee, has presented
any proposal to the Council and the Council has voted, by its
super majority, to support the specific analysis and advice to be
rendered to the committee.

Unless the Council has approved the matter through one of the methods above,
the LAC shall offer any technical analysis and advice with the express disclaimer
that such technical analysis and advice does not represent the opinion of the
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Council on Court Procedures. The LAC shall not exercise its statutory discretion
to take a position on behalf of the Council on Court Procedures on proposed
legislation unless that position has been submitted to the Council and approved
by a super majority. Any member of the LAC who chooses to appear and offer
testimony before a legislative committee, and who has not obtained the
approval of the Council concerning the content of his or her testimony, shall not
represent to the legislative committee that the member speaks for the Council,
but shall only identify himself or herself as a member of the LAC, and expressly
indicate that he or she is not authorized to speak on behalf of the Council.
III.

EXECUTIVE DIRECTOR, STAFF, ADMINISTRATIVE OFFICE, CONTROL OF FUNDS
A.

Executive Director. Under direction of the Chair, the Executive Director shall be
responsible for the employment and supervision of other Council staff;
maintenance of records of the Council; presentation and submission of minutes
of the meetings of the Council; provision of all required notices of meetings of
the Council; preparation and distribution of Council meeting agendas; and
receipt and preparation of suggestions for modification of rules of pleading,
practice, and procedure, and shall have such other powers and perform such
other duties as may be assigned to the Executive Director by the Council, the
Chair, or the Executive Committee.

B.

Staff. The Council shall employ or contract with, under terms and conditions
specified by the Council or the Executive Committee, such other staff members
as may be required to carry out the purposes of the Council.

C.

Control and Disbursement of Funds. Funds of the Council appropriated by the
Legislature shall be retained by the Lewis and Clark Law School and funds
authorized for the Council by the Oregon State Bar shall be retained by the Bar.
All such funds shall be paid out only as directed by the Council, the Executive
Committee, or the Executive Director as authorized by the Executive Committee.

D.

Administrative Office. The Council shall designate a location for an
administrative office for the Council. All Council records shall be kept in that
office under the supervision of the Executive Director.
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IV.

PREPARATION AND SUBMISSION OF RULES OF PLEADING, PRACTICE, AND
PROCEDURE.

The Council shall consider and propose such rules of pleading, practice, and procedure as it
deems appropriate at its meetings.
A.

Notice of Proposed Amendments. As required by ORS 1.735(2), at least thirty
days before the meeting at which final action is to be taken on the promulgation,
amendment, or repeal of any rule included or to be included within the Oregon
Rules of Civil Procedure, the Executive Director shall prepare and cause to be
published to all members of the Bar the exact language of the proposed
promulgations, amendments, or repeals.

B.

Notice of Promulgation Meeting. As required by ORS 1.730(3)(b), at least two
weeks prior to the meeting at which final action is to be taken on the
promulgations, amendments, or repeals, the Executive Director shall prepare
and cause to be published to all members of the Bar and to the public a notice of
such meeting, which shall include the time and place of such meeting and a
description of the substance of the agenda. At such meeting, the Council shall
receive any comments from the members of the Bar and the public relating to
the proposed promulgations, amendments, or repeals.

C.

Promulgation of Rules by the Council. Before the meeting at which final action is
to be taken on the promulgations, amendments, or repeals, the Executive
Director shall distribute to the members of the Council a draft of the proposed
promulgations, amendments, or repeals, together with a list of statutory
sections superseded thereby in such form as the Council shall direct. The Council
shall meet and take final action to amend, repeal, or adopt rules of pleading,
practice, and procedure and shall direct submission of such promulgations,
amendments, or repeals and any list of statutory sections affected thereby, to
the Legislature before the beginning of the regular session of the Legislature.

D.

Notice of Changes after Promulgation Meeting. Pursuant to ORS 1.735(2), if the
language of a proposed promulgation, amendment, or repeal is changed by the
Council after consideration at the meeting at which final action is to be taken on
promulgations, amendments, or repeals, the Executive Director shall prepare
and cause to be published notification of the change to all members of the Bar
within 60 days after the date of that meeting.

Adopted by vote of the Council on Court Procedures this 3rd day of December, 2016.
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1-Aug-17

30-Oct-17

28-Jan-18

10/7/17 - 6/2/18: Regular Council Meetings

9/9/17: Officers elected

9/9/17: 1st Council Meeting of Biennium

8/31/17: Council terms expire; new
appointments effective

27-Jul-18

25-Oct-18

by 11/16/18: Council publishes and distributes
to the bar a notice and agenda for promulgation
meeting

by 11/1/18: Council publishes and distributes to
the bar the exact language of all proposed
promulgations

28-Apr-18

23-Jan-19

23-Apr-19

12/1/18: Legislative Advisory Committee elected

22-Jul-19

by 1/30/19: Council publishes and distributes to
bar notification of any changes to the language
of the promulgation (within 60 days of
promulgation meeting)

12/1/18: Council meets and votes to promgulate
amendments to ORCP (15 affirmative votes
required)

9/8/18: Officers elected

9/8/2018: Council meets & votes to publish
amendments to ORCP

2/1/19 - 7/10/19 (approx): Regular legislative
session

2/1/19: Council submits promulgations and
statutory sections superceded thereby to
Legislature at beginning of regular session

Council on Court Procedures: 2017-2019 Biennium Timeline (dates approximate)
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20-Oct-19

1/1/20: New ORCP effective

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-1

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-2

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-3

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-4

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-5

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-6

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-7

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-8

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-9

Council on Court Procedures
September 9, 2017, Meeting
Appendix E-10

Council on Court Procedures
Suggestions for General Improvement from 2017 OSB Survey

Suggestion for Council Improvement
Suggested By
Anonymous
The fact that I am not familiar with the CCP's work is not necessarily a bad
thing. It is possible for an organization to great work and no one knows about
it. However, if an organiza on is doing a terrible job it is hard not to no ce.
I am not sure what is prompting this survey, If there is an issue as to whether
or not the CCP should continue its current work and responsibilities, I say that
it should.
I know how hard they work and appreciate the time the committee spends on Anonymous
these difficult and important issues.
Anonymous
The general perception in my office and my area of the bar is that the CCP is
another tool of the trial lawyers and that the thrust of amendments is to make
civil litigation more onerous for defendants. Fair or not, that's the perception,
particularly with regard to recent changes to the discovery rules.
I appreciate the work that the committee does. It's important.
It would certainly be nice if the courts acted consistently and within the
parameters of the rules!
The CCP website ends up linking to a bunch of PDFs, greatly reducing its
functionality ‐‐ the history by rule, for example, is great stuff, except that
taking it from digital to PDF is clunky.
I had no idea who the CCP was or what they do prior to receiving this survey.
How about some better outreach?
The CCP provides a great service to bench and bar. Requests for input from
the bar are appreciated.
I suggest more than one "at large" member. How do you know how well you
are reaching the public that needs help if you don't get a broader range of
input? What about a survey or questionnaire for persons forced to litigate
their situations (divorce, landlord/tenant, product liability, auto accident, etc.)
and ask what was surprising or shocking, what happened that they never
would have expected, what they would do differently if they had a clue about
how the legal system works, how they might improve the process for lay
people. I appreciate strides being made in this area with court assistants and
the new abbreviated??? trials.
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Suggestion for Council Improvement
Suggested By
Well, from the question about the composition of the CCP, it's clear that I don't Anonymous
know as much about the Council as I should. I encourage the CCP to work to
increase the visibility of its work. Transparency is important, and we should
know who are making these decisions and how they are made. This is not a
criticism ‐ but an invitation to be more open about your work and maybe ask
for a little more public recognition of your work.
Brian Williams
The ORCP should be a model for other jurisdictions. Interrogatories are a
tremendous waste of time and money. Please don't fix what isn't broken. The
current rules work very well. Well intended changes are often plagued by
unanticipated problems (e.g., the expedited civil jury trial and mandatory
discovery disclosures in the federal system). I appreciate that the CCP has had
the discretion to avoid pushing significant changes.
I perceive that many of the more recent changes adopted by the CCP pertain to Anonymous
issues raised in the tri‐county metro area, with little regard to the needs or
practice of courts and litigants in other parts of the state. I suggest that if rules
need to be modified for the tri county area, they be done through
Supplemental Local Rules, rather than imposing the desires of a few on the rest
of the state.
I was disappointed when I made a proposal to amend a rule , because I was not Anonymous
meaningfully included in the Council discussion about the amendment. There
did not seem to be an effort to consider arguments and law in favor of the
proposal, only arguments against seemed to be entertained.
With the shared authority, CCP has been timid to act in areas which need
improvement, suggesting that procedural matters should be left up the
legislature. If shared authority is ended, CCP may be emboldened to act.

Anonymous

less is better. The CCP sometimes spends too much time on narrow or single Hon. Karsten Rasmussen
problem solutions and requests and may wish to consider spending more time
on the question of whether a request for amendment is truly needed.
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Shari Nilsson <nilsson@lclark.edu>

Fw: ORCP 71B relief
Leslie.Roberts@ojd.state.or.us <Leslie.Roberts@ojd.state.or.us>
To: mpeterso@lclark.edu, nilsson@lclark.edu

Fri, Jun 10, 2016 at 12:26 PM

Attached is a little email string -- an inquirey from one of our judges, and my response, regarding inconsistent
language in ORCP 71 which, in the fulness of time, we should address.
Judge Leslie M. Roberts
Multnomah County Circuit Court
1021 SW Fourth Avenue # 212
Portland, OR 97204-1223
Tel:
(503) 988-6760
Fax:
(503) 276-0976
E-Mail: leslie.roberts@ojd.state.or.us
----- Forwarded by Leslie Roberts/MUL/OJD on 06/10/2016 12:24 PM ----From: Leslie Roberts/MUL/OJD
To: Patrick W Henry/MUL/OJD@OJD
Cc: MUL Judges
Date: 06/10/2016 12:20 PM
Subject: Re: ORCP 71B relief

I haven't had that problem, but it seems to me that (1) the time of one year "after receipt of notice by the moving
party" is probably jurisdicitional; but (2) the time for service of the motion "within one year of the entry of the motion"
is probably not jurisdictional; so I'd suppose the tie goes to the runner, and the motion should be heard and
considered and, if well supported, granted. Just my impression. Meanwhile, I'll send this on to the staff of the
Council on Court Procedures for (in due time) consideration of correction in the inconsistency.

Judge Leslie M. Roberts
Multnomah County Circuit Court
1021 SW Fourth Avenue # 212
Portland, OR 97204-1223
Tel:
(503) 988-6760
Fax:
(503) 276-0976
E-Mail: leslie.roberts@ojd.state.or.us
Patrick W Henry---06/10/2016 11:30:15 AM---I have a party who is seeking relief from a judgment under ORCP
71B(a) (i.e. excusable neglect). Opp
From: Patrick W Henry/MUL/OJD
To: MUL Judges
Date: 06/10/2016 11:30 AM
Subject: ORCP 71B relief

I have a party who is seeking relief from a judgment under ORCP 71B(a) (i.e. excusable neglect). Opposing party
argues that she can't get that relief because she failed to file her motion within one year of entry of the judgment.
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The moving party counters that she has one year from receipt of the judgment and she never received notice of the
judgment because of the other party's bad acts (she alleges he hid the notice from her).
ORCP 71 clearly says that a party has one year "after receipt of notice . . . of the judgment." It then says that a
copy of the "motion filed within on year after the entry of the judgment shall be served on all the parties. . . "
Has anyone had an opportunity to weigh in on this apparent contradiction?
Thanks.
Patrick W. Henry
Circuit Court Judge
Multnomah County Courthouse
1021 SW 4th Avenue
Portland, Oregon 97204
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Shari Nilsson <nilsson@lclark.edu>

Electronic Signature on a Summons
Aaron Crowe <aaron.crowe@nationwideprocess.com>
To: John Bachofner <john.bachofner@jordanramis.com>
Cc: Mark Peterson <mpeterso@lclark.edu>, Shari Nilsson <nilsson@lclark.edu>

Fri, Oct 28, 2016 at 5:01 PM

Hi John,

I don’t know that I ever thanked you for allowing me to participate in a couple of the working sessions of your
subcommittee on Rule 7/9/10. I very much appreciated the subcommittee listening to the issues I presented
relating to service of a summons.

I’m emailing you now to let you know of nagging issue that appears to be replicated daily that arose the moment
efile became a reality in Oregon and continues to this day. What I see regularly in my office are very experienced
(Who’s Who of the Oregon Trial Lawyers Association) as well as new lawyers, regularly submitting requests for
service where the complaint was efiled. These complaints commonly reflect an “s/,” “/s” or “/s/” followed by the
attorney’s name in the signature line, generally following the guidelines originally provided in a Chief Justice’s order
and currently reflected in UTCR 21.090. The problem is that many law offices are currently also including, with the
complaint for service, a summons with the “/s,” “s/” or “/s/.” What is obvious to me is that this would never
reasonably be allowed, primarily because it would easily invite elements of practicing law without a license by legal
assistants and paralegals who regularly draft complaints using earlier complaints as templates in their computer and
could easily file the complaint using the attorneys account and then submit the complaint, together with a summons
reflecting an electronic signature, directly to my office for service without a member of the Oregon State Bar ever
having reviewed the documents. Though I don’t mean to suggest that this would be a common occurrence, I’m more
than confident that it would exist. My personal opinion is that a document that is not filed before it is served must
contain a manual signature. While I tell my clients, in the interest of customer service, that I’m happy to serve the
summonses “as-is” and absent being a copy of an actual issued summons, it is disturbing that so many don’t see an
issue. I wanted to know if the Council believes an issue to exist and, if so, whether something in ORCP 7A should
be added to further define a true copy of the summons or added to UTCR 21.090. Most attorneys, after hearing
what I have to say, are in full agreement with me and grateful for the insight. For those that don’t, I merely provide
the service they originally requested and serve the unissued summons. I realize that this issue may have already
been reviewed by the CCP and perhaps even recently addressed.

The Oregon Association of Process Servers held its 37th annual meeting last week. As its president, I asked the
question to what extent this was being observed around the state by our membership. Apparently, process servers
from around the state of Oregon are routinely serving summonses that were arguably never issued. Either I am
missing something or everyone else is missing the issue here. In the few times that OTLA has asked me to
conduct CLE’s for their membership, I have raised this issue. Each time, it seems to be a first impression issue for
the lawyers hearing it. While I don’t lecture to attorneys that the summons must be a copy of a summons issued
with an old-school signature, I do suggest that they consider the reasonable defense that could follow should we
move forward with serving a summons that was arguably never issued (especially on the eve of the SOL). It seems
to me that attorneys should be able to get this information from a source other than me, such as the ORCP or
UTCR.
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Aaron

Aaron J. Crowe
NATIONWIDE PROCESS SERVICE, INC.
1201 SW 12th Avenue, Suite 300
Portland, OR 97205
(503) 241-0636 voice
(503) 241-1604 fax
aaron@nationwideprocess.com
www.NationwideProcess.com

This transmission may contain information that is privileged, confidential and/or exempt from disclosure under
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution,
or use of the information contained herein (including any reliance thereon) is STRICTLY PROHIBITED. If you
received this transmission in error, please immediately call (800) 670-8231 and destroy the material in its entirety,
whether in electronic or hard copy format. Thank you.
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Shari Nilsson <nilsson@lclark.edu>

Fwd: ORCP 7
Mark Peterson <mpeterso@lclark.edu>
To: Shari Nilsson <nilsson@lclark.edu>

Fri, May 5, 2017 at 3:09 PM

-Mark A. Peterson
Executive Director
Council on Court Procedures
Clinical Professor of Law
Lewis & Clark Law School
10015 SW Terwilliger Blvd
Portland OR 97219
mpeterso@lclark.edu
(503) 768-6505
---------- Forwarded message ---------From: <Holly.Rudolph@ojd.state.or.us>
Date: Mon, Apr 24, 2017 at 9:53 AM
Subject: ORCP 7
To: mpeterso@lclark.edu

Hi Mark, been a while since I had something to pester you about!
We discussed this a while ago, but it's coming back around. Rule 7 follow up mailings on non-personal service say
"the plaintiff shall ...." but the 'who can serve' (we decided/discovered) precludes the plaintiff from just mailing the
papers themselves.
It's just come to my attention that when sheriffs are doing service and use non-personal methods, some are not
actually doing the follow up mailing. They send the Cert of Service to the filer and the filer has to (a) know and (b)
notice that service was not 'personal service' and they have to do something else. That leaves filers to have to seek
out yet another server (and possibly pay another fee, even if the court waived the sheriff's service fee). It also means
we have to try to explain this to self-represented filers. And probably that a good number are never fully (or properly)
completed. Sub-G gives them an out for failing that element, so it seems .... dubious that having a 4th party mail
papers is an actual safeguard in many cases.
I will ask again that the committee reconsider allowing filers to complete the follow up first class mailing for
themselves. I know this wasn't a popular position before but it remains a problem for self-represented litigants.
Thank you!
Holly C. Rudolph, JD
OJD Forms Manager
Communication, Education, & Court Management (CECM)
holly.rudolph@ojd.state.or.us
503-986-5400
"[If there be] no check on the public passions, [individual liberty] is in the greatest danger." ~ SCJ J. Iredell
CONFIDENTIALITY NOTICE: Information contained in this email and accompanying attachments may be privileged or confidential, and is intended solely for
the designated recipient. If you are not the intended recipient, please notify the sender by return e-mail immediately, delete this message, and destroy any
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Shari Nilsson <nilsson@lclark.edu>

Re: Proposed change to ORCP 68 C(7)(a)
Mark Peterson <mpeterso@lclark.edu>
To: Bruce Orr <bho@wysekadish.com>
Cc: Shari Nilsson <nilsson@lclark.edu>

Fri, Jun 9, 2017 at 2:34 PM

Mr. Orr,
Thank you for your additional thought regarding ORCP 68's attorney fee and costs provisions and their interplay with
ORCP 22 relating to any proceedings involved in the preparation of findings of fact and conclusions of law. Please
help me to better understand your concern. Presumably work involved in requesting and objecting to the findings and
conclusions involved in the general judgment would be included in the supplemental judgment for fees and costs that
is entered subsequent to that judgment. ORCP 68 currently contains provisions for lodging objections to an award of
fees and costs (ORCP 68 C(4)(b) and (c)), the hearing on objections (ORCP 68 C(4)(e)), and findings and
conclusions (ORCP 68 C(4)(g)).
Which of the current provisions are not working effectively or what additional language would improve the process of
contesting and obtaining these awards?
Best,
Mark
-Mark A. Peterson
Executive Director
Council on Court Procedures
Clinical Professor of Law
Lewis & Clark Law School
10015 SW Terwilliger Blvd
Portland OR 97219
mpeterso@lclark.edu
(503) 768-6505
On Wed, Jun 7, 2017 at 11:24 AM, Bruce Orr <bho@wysekadish.com> wrote:

Mr. Peterson:
Thank you very much for your email.

One other thought. The Council should also consider whether ORCP 68 C should be amended to provide that
ORCP 62 applies to the prepara on, filing, objec ng and resolving a trial court’s findings and conclusions with
respect to an award of a orney fees. If a statement for fees is now considered a “pleading,” as the Court of
Appeals has ruled, then it seems that ORCP 62 should be brought into ORCP 68 like ORCP 23 has been regarding
amended or supplemental statements for fees.

Bruce H. Orr | Partner | Wyse Kadish LLP
900 SW Fi h Ave, Suite 2000 | Portland, OR 97204
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Direct Tel. (503) 517-8115 | Firm Tel. (503) 228-8448 | Fax (503) 273-9135
bho@wysekadish.com | www.wysekadish.com
Admi ed in Oregon and Washington

From: Mark Peterson [mailto:mpeterso@lclark.edu]
Sent: Wednesday, June 07, 2017 10:43 AM
To: Bruce Orr <bho@wysekadish.com>
Cc: Shari Nilsson <nilsson@lclark.edu>
Subject: Re: Proposed change to ORCP 68 C(7)(a)

Mr. Orr,
Thank you for your observation and suggestion regarding the Council's amendment to Rule 68's section C. The
amendment was promulgated to place in the rule a procedure for seeking an award of attorney fees and costs
following the entry of a general judgment that are incurred in enforcing or collecting that judgment and not having
litigants find and rely on a Court of Appeals' decision for the right to seek such fees and costs.
The concern that you have related will be included in the Council's agenda for its initial meeting of the biennium that
will take place in September. At that meeting the Council will identify changes to the Oregon Rules of Civil
Procedure that will be considered in the 2017-2019 biennium.
You may follow the Council's progress, and find a wealth of information, on the Council's website:
counciloncourtprocedures.org. Again, thank you for your interest in making the ORCP work to facilitate the speedy,
just, and economical resolution of civil disputes.
Mark

-Mark A. Peterson
Executive Director

Council on Court Procedures
Clinical Professor of Law
Lewis & Clark Law School

10015 SW Terwilliger Blvd
Portland OR 97219
mpeterso@lclark.edu
(503) 768-6505

On Tue, Jun 6, 2017 at 11:34 AM, Bruce Orr <bho@wysekadish.com> wrote:
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Dear Council Members:
ORCP 68 C(7)(a) should be revised. It reads, in part:
Frequency. If a party has alleged a basis for the award of attorney fees as provided in paragraph C(2)(a) or
C(2)(b) of this rule, and the party incurs attorney fees or costs and disbursements in collecting or enforcing a
judgment, that party may file a supplemental statement of attorney fees or costs and disbursements. A party may
file a supplemental statement at any time after entry of the judgment being enforced; however, unless good
cause is shown, not more than one supplemental statement may be filed and served under this paragraph in the
first year after entry of that judgment, and only one such supplemental statement may be filed and served
annually after the filing of the previous supplemental statement.
The language highlighted in yellow makes no sense and will (and has) only result in confusion. It should read:
If a party has previously filed a statement for attorney fees and/or costs and disbursements and was
awarded in a judgment attorney fees for legal services rendered in securing or obtaining a money
judgment, and thereafter that party incurs attorney fees or costs and disbursements in collecting or
enforcing that money judgment, that party may file a supplemental statement of attorney fees or costs
and disbursements. A party may file a supplemental statement at any time after entry of the judgment
being enforced; * * *.
Reference to a “supplemental” statement for attorney fees or costs and disbursements only makes sense if a
party has first filed “a statement” for fees that another statement might “supplement” and the “supplemental”
statement would, necessarily, only contain attorney time or costs that were not included in the original statement
for fees and costs.
If a statement for fees was previously filed within and fees were awarded, then either the court found that the
party who is award fees “alleged a basis for the award of attorney fees as provided in paragraph C(2)(a) or
C(2)(b) of” ORCP 68, or the issue was waived by the party against whom the attorney fees or costs were
awarded. Either way, that issue should not have to be adjudicated again.
The point of all of this is that the cases make clear that a party may be allowed fees for collecting a judgment if
fees were awarded for obtaining the judgment that must be collected or enforced. In Marquez v. Meyers, 96 Or
App 214, 217-18, 772 P2d 437 (1989), "the question [on the merits was] whether attorney fees incurred in
collecting a judgment may be allowed when the application therefor is made more than 10 days after entry of the
original judgment, which awarded plaintiff attorney fees for prosecution of the action." Marquez v. Meyers, 96 Or
App at 217 (emphasis added). The court answered the question yes.
In Holder v. Elg, 151 Or App 329, 333, 948 P2d 763 (1997), the court reaffirmed earlier decisions holding that a
prevailing party is entitled to postjudgment attorney fees incurred in collecting on a judgment because that party
was awarded attorney fees as part of the judgment at trial. The court stated:
Plaintiff responds that Oregon law should govern his entitlement to attorney fees and that
Oregon law recognizes a party's right to receive post-judgment fees for collection when the original
judgment awarded that party attorney fees. Marquez v. Meyers, 96 Or App 214, 217-18, 772 P2d 437
(1989); Johnson v. Jeppe, 77 Or App 685, 688, 713 P.2d 1090 (1986); see also ORS 20.096(1) (award of
attorney fees to prevailing party in action to enforce contract is proper where contract provided for
attorney fees). Plaintiff is correct.
Holder v. Elg, 151 Or App at 333.
The rule should be revised so that a party may not:
Get a money judgment;
Pass on filing a statement for fees within 14 days of the date the money judgment is entered; and
Then months or years later file a statement for fees incurred in “collecting” the judgment and ask for just
those fees and also for fees incurred in obtaining the money judgment.
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Thanks.

Bruce H. Orr | Partner | Wyse Kadish LLP
900 SW Fifth Ave, Suite 2000 | Portland, OR 97204
Direct Tel. (503) 517-8115 | Firm Tel. (503) 228-8448 | Fax (503) 273-9135
bho@wysekadish.com | www.wysekadish.com
Admitted in Oregon and Washington

CONFIDENTIALITY MESSAGE: This electronic message is intended solely for the use of those to whom it is
addressed by name, and may contain confidential and/or privileged information. If you are not the intended
recipient, any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you
received this electronic message in error, please contact me immediately by telephone at (503) 228-8448. Thank
you
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Category
Class Actions

Rule
32 O

Staff Notes
Substantive?

Suggestion for Amendment to ORCP
the cy pres feature of ORCP 32, as amended, creates an
unfair bias in favor of upholding a judgment in a class
action because of the benefit to legal aid.
Addressed in 2015‐ ORCP 36 needs to set out a separate, and narrower
2017 biennium; but standard of what's discoverable for e‐discovery. The
see 43 E(2)
standard of "reasonably calculated to lead to the
discovery of admissible evidence" is so broad that it can
result in tens of thousands of emails, requiring one side
to bear a disproportionate burden of receiving,
processing, producing voluminous records at a
moment's notice. Motions to compel do not take into
the consideration the reality of the difficulties of timely
producing voluminous e‐discovery. Pre‐trial discovery
deadlines should be considered. Attorneys should not
be able to ask for 10,000 emails/documents shortly
before trial, because that ties up staff and attorney time
responding to burdensome requests when they should
be focusing on trial prep.

Discovery

36 B(1)
and (3)

Discovery

36 B(1)
and (3)

Also 47 E

Discovery

36 B(1)
and (3)

Also 47 E

Discovery

43

Also 36, 46

Discovery

43 B(2)

Discovery

43 E

Discovery

43 E

Discovery

45 F

Discovery

46 A(2)

ORCP 36 should be amended to provide for discovery of
experts similar to FRCP. ORCP 47 E should be
eliminated.
The no expert discovery rule does not promote the just
and fair resolution of disputes. I realize this is not really
a CCP issue at this point.
Streamlined procedures for rfp's, responses, motions to
compel and protective orders. If at al possible.....
The "reasonable time" provision in ORCP 43 should be
reinstated. 30 days was always the default but now that
it's mandated, it imposes an automatic 30 days or
requires the time and expense of a court appearance to
shorten the time. That defeats the purpose. Here's an
example, party learns of document in deposition.
Requests the document, lawyer says send me a request
for production. Teeing that up for a motion will result in
a 6 week delay. If there aren't burdensomeness issues,
the decision of whether or not to produce can be made
quickly.

Suggested By
Susan
Marmaduke
Vanessa Nordyke

Anonymous

Anonymous

Anonymous
Anonymous

Unsuccessful last
biennium

Discovery, especially electronic discovery, should be
Anonymous
proportional to the nature of the case, as in the federal
rules.
Unsuccessful last
It needs to be updated to address electronic discovery Anonymous
biennium
issues and proportionality test.
John Dunbar
Addressed in 2015‐ Revise ORCP 45 to permit more than 30 RFAs without
17 amendment
permission, especially in order to obtain admissions that
documents are authentic and fit within a hearsay
excep on.
Council amended The "Velure Rule" requiring a verbatim quote of a discovery Wm. Randolph
request at the beginning of a motion to compel does not
contra effective
Turnbow
work when a party refuses to comply with a multi‐page
1/1/16
request for production or ORCP 39C(6) notice. You should
allow attachments if the disputed provisions are lengthy.
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Category
Discovery

Staff Notes
Expense

Suggestion for Amendment to ORCP
Suggested By
Anonymous
The rules regarding discovery are onerous for the
average citizen to afford. They are used by the
wealthier client as an abusive tool to force the adversary
to give up. They are also frequently used and abused by
lawyers as a means to "fee build" when the extent of
discovery demanded far exceeds what is reasonably
necessary for competent representation. I am an "av"
lawyer and "super lawyer" with 42 years of experience
in trial courts on a weekly basis. I know of what I speak.
I am now inactive for approximately 2 years.

Discovery

Expense

The rules seem most suited to large litigation for large Gordon Hanna
sums of money or big issues. Onerous discovery issues
make resolution of small matters too time consuming,
to expensive, and too susceptible to "gotcha" discovery
problems, especially when a small firm is dealing with a
large firm. The smaller firm simply cannot deal with the
flood of paper, admissions, interrogatories and often
multiple RFPs. Either the rules need to address the
potential excess in motion practice and discovery or
judges need to be admonished to take control of their
docket and stop the abuse.

Discovery

Experts and
interrogatories
Experts and
interrogatories

Expert discovery; interrogatories‐‐both will make trial
Anonymous
more efficient and less costly.
Oregon's failure to authorize interrogatories or pre‐trial Andy McStay
expert discovery continues to serve the justice system
poorly. It results in gamesmanship and "hide the ball"
approaches to case prosecution that accentuate
unpredictability and create considerable waste in the
discovery process and pre‐trial preparation.

Experts and
interrogatories
Federalize

It is time for Oregon to adopt interrogatories and expert John Bennett
witness disclosure.
The discovery rules should more closely follow the
Anonymous
recent federal changes to help control discovery costs.

Federalize and
interrogatories
Interrogatories

I wish the Oregon rules were closer to the federal rules
and that we had interrogatories.
Interrogatories (appropriately limited to be consistent
with Oregon's civil procedure) should be considered

Discovery

Discovery
Discovery

Discovery
Discovery

Discovery

Discovery

Family Law

Rule

Anonymous
Anonymous

Interrogatories and Discovery rules should be modernized to include devices Anonymous
privilege logs
such as interrogatories and directly address issues such
as privilege logs
Anonymous
Oregon continues to follow the "trial by ambush"
approach. Lamentably, this approach enables lawyers
to defer genuine assessment of facts and law, thereby
unnecessarily perpetuating the case, rather than
expediting resolution.
Different ORCPs for family law or waiver of certain
Anonymous
requirements.
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Council on Court Procedures
Suggestions for Amendments to ORCP Received from 2017 OSB Survey

Category
Rule
Internal References

Staff Notes

Judicial
Enforcement

Give the rules teeth! Too often judges are cowards and
will not use the rules to promote swift and inexpensive
discovery exchange, for example. It ends up making the
rules nearly meaningless.
Yes, you should include a statement, maybe in ORCP 1,
that instructs judges that the ORCPs are rules they are
supposed to follow, not merely suggestions as many,
many judges treat them. There should be a penalty for
judges who do not follow the rules and instead make up
the rules as they go.
It may also be appropriate to allow ORCP 7 service by
email when an address is known and other means of
service have been ineffective.
Done effective
Get rid of the "true copy" requirement on documents
1/1/2008
filed with the court. This rule dates back to the days of
scriveners. Photo copy machines have made the rule
obsolete.
Addressed in 2015‐ ORCP 9 should be amended to allow service by email,
2017 biennium
when the parties have previously exchanged email
addresses.
Addressed in 2015‐ Service by email should be the preferred method. It
2017 biennium
saves time and paper.
9 C v. UTCR Chapter The council needs to pay attention to the impact general rules
unintentionally have on protective proceedings and probate.
21

Judicial
Enforcement

Suggestion for Amendment to ORCP
Suggested By
If there was a way to link similar statutes and rules (i.e Anonymous
UTCRs and other statutes) by mentioning them in ORCP
or the other rules would be helpful. It just would make
research easier. I realize that isn't your responsibility,
but it could be a useful tool for practitioners. I moved
here from a different state, and although there are
similarities, there are distinct differences from where I
practiced and it feels overwhelming at times not even
knowing that there is another similar statute or rule that
may be applicable that I may have overlooked.

Pleadings and
Motions

7

Pleadings and
Motions

7A

Pleadings and
Motions

9 B, 9 C

Pleadings and
Motions
Pleadings and
Motions

9 B, 9
C(3)
9C

Pleadings and
Motions

15 A

Duplicate of OSB
Procedure &
Practice Section's
suggestion
(carryover)

Pleadings and
Motions

21 A, E

Also 23 A, C, and D; ORCP 21A, 23 and 25. Need to clarify the procedure
following an order granting a motion to dismiss. Case
and 25 A
law demonstrates confusion and inconsistent
application of the rules by trial courts.

Anonymous

Anonymous

Jay Bodzin

Kelly Andersen

Jay Bodzin

Anonymous
Heather Gilmore

There are often conflicting obligations or obligations that
require an attorney to do the same thing twice. For example ‐
under ORS 111, we must file a proof of service. We are required
by the ORCPs to file/attach a certificate of service for each
document we electronically file. As a practical matter, this
means we have to attach a certificate of service (under ORCP21)
to the proof of service (ORS 111). This duplication is stupid.

In general, I like the ORCP. I think the wording in 15A,
"Any other motion... shall be filed not later than 10
days" could be improved, as on a quick reading it
sounds like any and all motion responses are due in 10
days, not the 14 days (plus 3) that you actually get per
UTCR 5.030. I have panicked upon reading this more
than once, and I know I'm not alone.. :)
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Category
Pleadings and
Motions
Pleadings and
Motions

Rule
22 A

Staff Notes

22 C(1)

Duplicate of
suggestion carried
over from last
biennium

Pleadings and
Motions

23 A

Pleadings and
Motions

47 C

Pleadings and
Motions

47 C

Pleadings and
Motions

47 C

Suggestion for Amendment to ORCP
ORCP 22 should be amended to adopt a compulsory
counterclaim rule.
The 90 day rule on adding third parties, otherwise you
need the other side's consent, is unfair to defendants
and unrealistic.

Suggested By
Anonymous
Anonymous

Allowing amendments to pleadings at or shortly before Vanessa Nordyke
trial is highly prejudicial to defense. Why should one
party be able to significantly pivot their case after the
other side has shown its cards?
Amend ORCP 47C to make it consistent with FRCP 56. Currently, Anonymous
in Oregon a defendant can move for summary judgment without
having to introduce any evidence or otherwise prove that the
plaintiff lacks evidence to prove an element. Two Two v. Fujitec
America, Inc., 355 Ore. 319, 324, 325 P3d 707 (2014) (defendant
only needs to raise an issue in the motion ‐ there is no burden of
production). This is inconsistent with federal law. See e.g.
Celotex Corp. v. Catrett, 477 US 317, 330, 106 S Ct 2548, 477 US
317 (1986). As a result the MSJ in Oregon can be used to test a
plaintiff's entire case before discovery is completed. This
process is a waste of time and money and is fundamentally
unfair to plaintiffs.

Motions for Summary Judgment should be required to Kevin Lafky
be filed earlier in more involved cases; 60 days is too
short; you are already preparing for trial 60 days out; SJ
should be resolved prior to trial prep.
I believe that Rule 47 could use some work. I think there Stephen
is still some misunderstanding regarding the burdens of McCarthy
proof following the "federalization" of the rule.

Pleadings and
Motions

UTCR 21.100(4)

Pleadings and
Motions

UTCR 5.100

Pleadings and
Motions

UTCR 5.100(1)

In addition, although our of your jurisdiction, the
"notice of signed document" procedure is not working
in my experience.
The new rules on serving orders are not working very
well for my clients. having to essentially serve the
order, wait for an objection, and then reserve it with the
certificate attached is cumbersome. I like the idea and I
think it has slowed down the old habit of courts signing
orders and judgments before the response periods had
even run.
Change service time for form of orders and judgments
to 3 days from date of emailing if simultaneous service
by facimile.
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Category
Rule
Probate/Protective
Proceedings

Staff Notes
Probate/protective
proceedings a
mismatch with
ORCP?
UTCR 5.100
ORCP 9 C v. UTCR
Chapter 21

Self‐Represented
Litigants

Suggestion for Amendment to ORCP

Suggested By

First, I realize that the CCP is composed of volunteers and I
Heather Gilmore
appreciate their time and effort. As someone who regularly
volunteers and donates my time, it is important to realize that
not everything done by committee works perfectly. There are
some issues that the CCP has been well intentioned on for
probate ‐ but they missed the mark. For example, in both
protective proceedings and probate, you never know if the
matter will be contested until after the notice period has run.
The certification required for orders and judgments tried to
carve out an exception for uncontested probate matters ‐ but
you can't call any probate matter uncontested (except for the
inventory) until after the objection period has run. In addition,
with electronic filing rules and the service component, the rules
vs. the statutory obligations are confusing for probate
attorneys/those appearing in probate matters. The effort is
appreciated, but the result is not practical. The ORCP's must be
practical and the challenge for probate/protective proceedings
is to have ORCP's and statutes that are complimentary.

No clear rules on self‐represented li gants, which is the Vanessa Nordyke
norm for landlord‐tenant, family law, and increasingly in
other areas.
Litigation is getting more expensive all the time, which Anonymous
means that civil justice is moving out of reach for a
greater number of people and companies all the time.
Mandatory arbitration forces people to pay for justice. E‐
discovery costs permit one side (with deeper pockets, or
with the fewest documents to produce) to force the
other side into a terrible settlement because that side
can't afford to get to trial. Our rules are no help.

Trial Practice

43 E

Expense; see ORS
36.400‐425

Trial Practice

45 F

Richard Walsh
Addressed in 2015‐ Uniform system to approve/admit court exhibits in
2017 amendment advance of trial without the expense of formal
foundation and which included a system to
meaningfully punish/charge the other side for
unreasonably refusing to admit documents when there
is no serious good faith belief in their authenticity.
Basically this would look like a request for admission but
should not be limited in number and the judges should
actually enforce a consequence when an adverse party
refuses to admit a document without a good faith basis
or belief that the purported document is inadmissible.
For example in auto cases that should routinely include
medical records, bills, summary of bills, property
damage estimates, photo's of automobiles and
photographs and diagrams of the scene etc. (Just like we
currently admit in arbitrations)
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Category
Trial Practice

Rule
46

Staff Notes

Suggestion for Amendment to ORCP
Suggested By
Insofar as the personal representative (often none) of a Anonymous
decedent represents the rights of the decedent, tort
victims of the decedent may be given no notice of the
death of the decedent (e.g., no probate and no reason
to think the tortfeasor might die), and the statute of
limitations may lapse before the tort victim learns of the
need to cause a PR to be appointed and served
summons and complaint, should ORCP be amended to
treat a PR as the decedent, avoid a trap of limitations
unexpectedly barring the tort claim, and causing the
consequent risk of a legal malpractice claim against the
tort victim's lawyer? Or is the current situation just
fine? Your call. I express no opinion. What do the PLF,
OADC, or OTLA think? See Worthington v Estate of
Davis, 250 Or App 755, 282 P3d 895 (2012). (PR not the
equivalent of the decedent so claim barred).

Trial Practice

52

Rule 52 vs. UTCR
7.020(5) and 7.030

The urgency for timely trials is a worthy goal in most cases. However,
when ALL PARTIES agree that they need or want more time (for whatever
reason) the judge should be allowed, and even encouraged, to grant an
unlimited amount of requests for postponements no matter how old the
case is. The one year rule/guideline (which was created to help litigants)
is actually being used to punish litigants that have need for additional
time. The need for addition time is common when the evidence is in flux
due to ongoing treatment, discovery difficulties, or expert schedule
conflicts or just because the parties want more time to try to settle the
case. Sometimes plaintiff's need more time to obtain money and
resources to have medical procedures or to hire additional experts to
prove their case. What is the reason for pushing parties to trial faster
than either party requests? Storage space of files should no longer be an
issue now that we are all electronic. Wouldn't granting more extensions
to parties that want them allow other cases (where the parties actually
want and need a speedy trial) to move through the system faster? It
does not serve the needs of justice to force parties to try a case before
any of the parties are ready.

Trial Practice

55

Please take a close look at ORCP 55 and attempt to
Gregory Skillman
revise it, break it into several rules or otherwise simplify
and clarify it. Maybe I'm alone here, but it seems to be
an unnecessarily complicated and confusing Rule.

Trial Practice

79

Provide more clarity and standardization re TRO's,
Anonymous
preliminary injunctions and related procedures.
The cost of litigating even relatively simple disputes has Aaron Cronan
made the civil justice system in accessible to the average
person or small business. As a moderately successful
professional, I wouldn't be able to afford my own fees if
I were caught in litigation. The unfortunate side‐effect is
that parties with deeper pockets can steamroll or shake
down a smaller opponent who is clearly in the right. I
have no idea how to solve this problem, but we really
need to reexamine the process of litigation before the
landed gentry are the only ones with access to the rule
of law.

Trial Practice

Expense
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Category
Trial Practice

Trial Practice

Trial Practice

Trial Practice

Trial Practice
Trial Practice

Rule

Staff Notes
Federalize

Suggestion for Amendment to ORCP
Follow the Federal Rules, require initial disclosures,
allow interrogatories (limited, but allow them), require
pretrial procedure that requires disclosure of witnesses,
anticipated testimony, anticipated exhibits, etc., all
months in advance of trial.
Multnomah Co SLR The Certificate of Readiness requirement applied to all
7.015
orders and judgments is a huge waste of time and
money.
ORS 21.680‐700
Fee waivers should be automatic to all persons under
135% of the poverty guidelines and/or who are on food
stamps. They should just be able to show an Oregon
Trail card and get an automa c fee waiver.

ORS 45.400 just
amended by 2017
Oregon Legislature
(SB 131)
See ORS 36.400‐
425
UTCR 7.020

Suggested By
Anonymous

Harold Harding

Anonymous

Rules should facilitate court appearances remotely, by
video or telephone, make it easy to request and make
the standard less onerous under ORS 45.400.

Vanessa Nordyke

Encourage more use of ADR

Anonymous

Consider a rule requiring civil cases to go to trial within a John Dunbar
year, unless certain findings are made.
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