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RULE 32
CLASS ACTIONS
A.

Regui rement( for c1(j,ss action. One or more members of

a class may sue or be sued as representative parties on behalf of
all only if:
A.(l) The class is so numerous that joinder of all members
is impracticable; and
A.(2) There are questions of law or fact common to the
c1 ass; and
A.(3) The claims or defenses of the representative parties
are typical of the claims or defenses of the class; and
A.(4) The representative parties will fairly and adequately
protect the interests of the class; and
A.(5)

In an action for damages under subsection (3) of

section B. of this rule, the representative parties have complied
with the prelitigation notice provisions of section I. of this
rule.
B.

Class action maintainable.

An action may be maintained

as a class action if the prerequisites of section A. of this rule
are satisfied, and in addition:
B.(l) The prosecution of separate actions by or against
individual members of the Class would create a risk of:
B.(l)(a)

Inconsistent or varying adjudications with res-

pect to individual members of the class which would establish
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incompatible standards of conduct for the party opposing the
class; or
B.(l)(b) Adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the
adjudications or sUbstantially impair or impede their ability to
protect their interests; or
B.(2) The party opposing the class has acted or refused
to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole ; or
B.(3) . The court finds that the questions of law or fact
common to the members of the class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient
adjudication of the controversy.

Common questions of law or fact

shall not be deemed to predominate over questions affecting only
individual members if the court finds it likely that final determination of the action will require separate adjudications of the
claims of numerous members of the class, unless the separate adjudications relate primarily to the calculation of damages.
matters pertinent to the findings include:

The

(a) the interest of

members of the class in individually controlling the prosecution
or defense of separate actions; (b) the extent and nature of any
litigation concerning the controversy already commenced by or
against members of the class; (c) the desirability or undesirability
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of concentrating the litigation of the claims in the particular
forum; (d) the difficulties likely to be encountered in the
management of a class action, including the feasibility of giving
adequate notice; (e) the likelihood that the damages to be recovered by individual class members, if judgment for the class is
entered, are so minimal as not to warrant the intervention of.the
court; (f) after a preliminary hearing or otherwise, the determination by the court that the probability of sustaining the claim
or defense is minimal.
C. Court discretion.

In an action commenced pursuant to

subsection (3) of section B. of this rule, the court shall consider whether justice in the action would be more efficiently
served by maintenance of the action in lieu thereof as a class
action pursuant to subsection (2) of section B. of this rule.
D.

Court order to determine maintenance of class actions.

As soon as practicable after the commencement of an action brought
as a class action, the court shall determine by order whether it
is to be so maintained and, in action pursuant to subsection (3)
of section B. of this rule, the court shall find the facts specially and state separately its conclusions thereon.

An order under

this section may be conditional, and may be altered or amended
before the decision on the merits.
E. Dismissal or compromise of class actions; court approval
required; when notice required.

A class action shall not be dis-

missed or compromised without the approval of the court, and notice
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of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs, except that
if the dismissal is to be without prejudice or with prejudice
against the class representative only, then such dismissal may be
ordered without notice if there is a showing that no compensation
in any form has passed directly or indirectly from the party opposing the class to the class representative or to the class representative's attorney and that no promise to give any such compensation has been made.

If the statute of limitations has run or

may run against the claim of any class member, the court may
require appropriate notice.
F. Court authority over conduct of class actions.

In the

conduct of actions to which this rule applies, the court may make
appropriate orders which may be altered or amended as may be
desirable:
F.(l)

Determining the course of proceedings or prescrib-

ing measures to prevent undue repetition or complication in the
presentation of evidence or argument;
F.(2)

Requiring, for the protection of the members of

the class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to some
or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of members to signify whether they consider the representation fair
and adequate, to intervene and present claims or defenses, or
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otherwise to come into the action;
F.(3)

Imposing conditions on the representative parties

or on intervenors;
F.(4)

Requiring that the pleadings be amended to elimi-

nate therefrom allegations as to representation of absent persons, and that the action proceed accordingly;
F.(5) Dealing with similar procedural matters.
G.

Notice required; content; statements of class members

required; form; content; amount of damages; effect of failure to
file required statement; stay of action in certain cases.

In any

class action maintained under subsection (3) of section B. of this
rule:
G.(l)

The court shall direct to the members of the class

the best notice practicable under the circumstances.

Individual

notice shall be given to all members who can be identified through
reasonable effort. The notice shall advise each member that:
G.(l)(a)

The court will exclude such member from the

class if such member so requests by a specified date;
G.(l)(b)

The judgment, whether favorable or not, will

include all members who do not request exclusion; and
G.(l)(c) Any member who does not request exclusion may, if
such member desires, enter an appearance through such member's
counsel.
G.(2) Prior to the final entry of a judgment against a
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defendant the court shall request members of the class to submit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or damage.

The statement shall be

designed to meet the ends of justice.

In determining the form

of the statement, the court shall consider the nature of the acts
of the defendant, the amount of knowledge a class member would
have about the extent of such member's damages, the nature of the
class

including the probable degree of sophistication of its

members, and the availability of relevant information from sources
other than the individual class members. The amount of damages
assessed against the defendant shall not exceed the total amount
of damages determined to be allowable by the court for each individual class member, assessable court costs, and an award of attorney fees, if any, as determined by the court.
G.(3)

Failure of a class member to file a statement re-

quired by the court will be grounds for the entry of judgment dismissing such class member's claim without prejudice to the right
to maintain an individual, but not a class, action for such
claim.
G.(4) Where a party has relied upon a statute or law
which another party seeks to have declared invalid, or where a
party has in good faith relied upon any legislative, judicial,
or administrative interpretation or regulation which would necessarily have to be voided or held inapplicable if another party is
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to prevail in the cl ass action, the acti on sh all be stayed until
the court has made a determination as to the validity or applicability of the statute, law, interpretation, or regulation.
H.

Commencement or maintenance of class actions regarding

particular issues; division of class; subclasses.

When approp-

riate:
H.(l)

An action may be brought or maintained as a class

action with respect to particular issues; or
H.(2) A class may be divided into subclasses and each subclass treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.
I.

Notice and demand required prior to commencement of

action for damages.
1.(1) Thirty days or more prior to the commencement of
an action for damages pursuant to the provisions of subsection
(3) of Section B. of this rule, the potential plaintiffs' class
representative shall:
1.(l)(a)

Notify the potential defendant of tr.e particular

alleged cause of action; and
1.(1 )(b)

Demand that such person correct or rectify the

alleged wrong.
1.(2) Such notice shall be in writing and shall be sent
by certified or registered mail, return receipt requested, to
the place where the transaction occurred, such person's principal place of business within this state, or, if neither will
effect actual notice, the office of the Secretary of State.
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J. Limitation on maintenance of class actions for damages.
No action for damages may be maintained under the provisions of
sections A., B., and C. of this rule upon a showing by a defendant
that all of the following exist:
J.(l)

All potential class members similarly situated have

been identified, or a reasonable effort to identify such other
people has been made;
J.(2) All potential class members so identified have been
notified that upon their request the defendant will make the appropriate. compensation, correction, or remedy of the alleged wrong;
J.(3)

Such compensation, correction, or remedy has been,

or, in a reasonable ti me, will be, given; and
J.(4)

Such person has ceased from engaging in, or if im-

mediate cessation is impossible or unreasonably expensive under
the circumstances, such person Will, within a reasonable time,
cease to engage in such methods, acts, or practices a11 eged to be
violative of the rights of potential class members.
K.

Application of sections ·I. and J. of this rule to

actions for eguitable relief; amendment of complaints for
eguitable relief to reguest damages permitted.

An action for

equitable relief brought under sections A., B., and C. of this
rule may be commenced without compliance with the provisions of
section I.

of this rule.

Not less than 30 days after the com-

mencement of an action for equitable relief, and after compliance
with the provisions of section I. of this rule, the class representative's complaint may be amended without leave of court to
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include a request for damages.

The provisions of section J. of

this rule shall be applicable if the complaint for injunctive
relief is amended to request damages.
L. Limitation on maintenance of class actions for
recovery of certain statutory penalties.

A class action may

not be maintained for the recovery of statutory minimum penalties for any class merrber as provided in ORS 646.638 or 15
U.S.C. l640(a) or any other similar statute.
M.

Coordination of pending class actions sharing common

question of law or fact.
M.(l)(a)

When class actions sharing a common question of

fact or law are pending in different courts, the presiding judge
of any such court, upon motion of any party or on the court's
own initiative, may request the Supreme Court to assign a Circuit Court, Court of Appeals, or Supreme Court judge to determine
whether coordination of the actions is appropriate, and a judge
shall be so assigned to make that determination.
M.(l)(b)

Coordination of class actions sharing a common

question of fact or law is appropriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the common question of fact or law is predominating and significant to
the litigation; the convenience of parties, witnesses, and counsel; the relative development of the actions and the work product
of counsel; the efficient utilization of judicial facilities and

- 90 -

1978 Original Promulgation
ORCP 32

personnel; the calendar of the courts; the disadvantayes of
duplicative and inconsistent rulings, orders, or judgments; and
the likelihood of settlement of the actions without further
litigation should coordination be denied.
M.(2)

If the assigned judge determines that coordination

is appropriate, such judge shall order the actions coordinated,
report that fact to the Chief Justice of the Supreme Court, and
the Chief Justice shall assign a judge to hear and determine
the actions in the site or sites the Chief Justice deems appropriate.
M.(3)

The judge of any court in which there is pending

an action sharing a common question of fact or law with coordinated actions, upon motion of any party or on the court's own
initiative, may request the judge assigned to hear the coordinated action for an order coordinating such actions.

Coordination

of the action pending before the judge so requesting shall be
determined under the standards specified in subsection (1) of
this section.
M.(4)

Pending any determination of whether coordination

is appropriate, the judge assigned to make the determination may
stay any action being considered for, or affecting any action
being considered for, coordination.
M.(5)

Notwithstanding any other provision of law, the

Supreme Court shall provide by rule the practice and procedure
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for cOOrdination of class actions in convenient courts, including
provision for giving notice and presenting evidence.
N.
names.

Judgment; inclusion of class members; description;

The judgment in an action maintained as a class action

under subsections (1) or (2) of section B. of this rule, whether
or not favorable to the class, shall include and describe those
whom the court finds to be members of the class.

The judgment

in an action maintained as a class action under subsection (3)
of section B. of this rule, whether or not favorable to the
class, shall include and specify by name those to whom the
notice provided in section G. of this rule was directed, and
whom the court fi nds to be members of the cl ass, and the judgment shall state the amount to be recovered by each member.
O.

Attorney fees.

Any award of attorney fees against

the party oppos ing the cl ass and any fee charged cl ass members
shall be reasonable and shall be set by the court.
COMMENT

This rule is based on the existing ORS sections relating
to class actions in ORS 13.220 through 13.390. ORS 13.400 and
13.410 are left as statutes because they are rules of appellate
procedure. ORS 13.310 is left as a statute because it is a
rule of evidence.

- 92 -

1980 Promulgation
ORCP 32

RULE 32
CLASS ACTiONS
CA. (S)

In an act t on for damages under subsect i on (3) of

section 8. of this rule, the representative parties have
complied with the prelitigation notice provisions of section I.
of thi s ru 1e. J
8.(3)

The court finds that the questions of law or fact

common to the members of the class predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for the fair and
efficient adjudication of the controversy.

Common questions of

law or fact shall not be deemed to predominate over questions
affecting only individual. members if the court finds it likely
that final determination of the action will require separate
adjudications of the claims of numerous members of the class,
unless the separate adjudications relate primarily to the calculation of damages.
c1ude:

The matters pertinent to the findings in-

(a) the interest of memoer s of the class in i nd i vi dua 11 y

controlling the prosecution or defense of separate actions;
(b) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class;
(c) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; Cd) the difficul ties 1i ka l y to be encountered in the management of a class
actionC, including the feasibility of giving adequate notice];
(e) [the likelihood that the damages to be recovered by individual
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class members, if judgment for the class is entsred, are so minimal as not to warrant the intervention of the court;] whether or
not the claims of individual class members are insufficient in
the amounts or interests involved, in view of the complexities
of the issues and the exoenses of the litigation, to afford sigpreli~i

nificant relief to the members of the class; and (flafter a

nary hearing or otherwise, the determination by the court that
the probability of sustaining the claim or defense is minimal.
[C. Court discretion.

rn an action commenced pursuant to

su.bsection (3) of section B. of this rule, the court shall consider whether justice in the action would be more efficiently
served by maintenance of the action in lieu thereof as a class
action pursuant to subsection (21 of section B. of this rule.]
[0.

Court order. to determine maintenance of class actions.]

C.

Determination by order whether class action to be

maintained.
C.(l)

As soon as practicable after the

commence~ent

of

an action brought as a class action, the court shall determine
by order whether it is to be so maintained and, in actionpursuant to subsection (3) of section B. of this rule, the court shal l
find the facts specially and state separately its conclusions
thereon.

An order under this section may be conditional, and

may be altered or amended before the decision on the merits.
C. (2)

Where a oarty has relied uoon a statute or law

which another oarty seeks to have declared inval id, or where a
party has in cood faith relied tioon any legislative, judicial, or
1lJ
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administrative interoretation or regulation which would necessarily
have to be voided or held inaoolicable if another Darty is to pre-

)

vail in the class action, the court may postoone a determination
under subsection (1) of this section until the court has made a
determination as to the validity or aoplicability of the statute,
law, interpretation, or regulation.
[E.]

D.

Dismissal or comoromise of class actions; court

aoproval required; when notice required.

A class action shall

not be dismissed or compromised without the approval of the court,
and notice of the proposed dismissal or compromise shall be given
to all members of the class in such manner as the court directs,
except that if the dismissal is to be 'ilithout prejudice or I'dth
prejudice against the class representative only, then such dismissal may be ordered without notice if there is a showing that no
compensation in any form has passed directly or indirectly from
the party opposing the class to the class representative or to
the class representative's attorney and that no promise to give
any such compensation has been made.

-

rf the statute of limitations

has run or may run against the claim of any class member, the
court may require appropriate notice.
[F.]

h

Court authority over conduct of class actions.

In

the conduct of actions to which this rule applies, the court may
make appropriate orders which may be altered or amended as may be
desirable:
[F.]

hel)

Determining the course of proceedings or pre-

scribing measures to prevent undue repetition or complication in
the presentation of evidence or agrument;
112
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(F.]

~.(2)

Requiring, for the protection of the members

of the class or otherHisa for the fair conduct of 'the action,
that notice be given in such manner as the court may direct to
some or all 'of the members of any step in the action, orof the
proposed extent of the judgment, or of the opportunity of members
to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or otherHise
to come into the action;
(F.]

~.(3)

Imposing conditions on the representative

~ar.

ties or on intervenors;
[F.]

E.(4)

Requiring that the pleadings be amended to

eliminate therefrom allegations as to representation of absent
persons, and that the action proceed accordingly;
(F.]
(G.

~.(S)

Dealing with similar procedural matters.

Notice reouired; content; statements of class members

required; form; content; amount of damaoes; effect of failure to
file required statement; stay of action in certain cases.

In,

any class action maintained under subsection (3) of section 8.
of this rule:
G.(l)

The court shall direct to the members of the class

the best notice practicable under the

~ircumstances.

[ndividual

noti ce sha11 be gi ven to a11 members who can be i denti fi ad through
reasonable effort.

The notice shall advise each member that:

G. (1 ) (a 1 The ccurt 'Hi 11 exc1ude such member from the
class if such member so requests by a specified date;
G. (1 )(b)

The judgment, 'lihether favor-ao l e or not, wi11

include all members who do not request exclusion; and
113
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G.(l)(c)

Any member who does not request exclusion may,

if such member desires, enter an appearance through such member's counsel.]
F. Notice required; content; statements of class members
may be required; form; content; effect of failure to file
required statement.
F. (1 )Cal

Following certification, in any class action

maintained under subsection (3) of section 8. of this rule, the
•

court by order, after hearing, shall direct the giving of notice
to the cl ass.
F.(l)(b)
,

The notice, based on the certification order and

any amendment of the order, shall include:
F.(l)(b)(i) A general description of the action, including the relief sought, and the names and addresses of the
representative parties;
F. (1) (bHin

A statement that the court will exclude any

member of the class if such member so requests by a specified
date;
F. (1 )CblCiii)

A description of possible financial conss-

quences on the class;
. F.(l)(b)(iv)

A general descriotion of any counterclaim

being asserted by or against the class, including the relief
sought;
F.(l)(b)(v)

A statement that the judgment, whether favor-

able or not, will bind all members of the class who are not
excluded from the action;
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F.(l)(b)(vi)

A statement that any maT-oer of. the class may

enter an aooearance either oersona11y or through counsel;
F.(l)(b)(vii)

An address to which inauiries may be

directed; and
F. (1 )(b)(viii)

F. (ll(c)

Other information. the court deems aoorcpr t-

The order shall orescribe the manne.r of notifi-

cation to be used and specify the maT-bel's of the class to be
notified.

In determining the manner and form of the notice to

be aiven, the court shall consider the interests of the class,
the relief requested, the cost of notifying the members of the
class, and the possible

~rejudice

to members who do not receive

notice.
F. (1 )(d)

Each member of the. class, not a reoresentative

oartv, whose ootentia1 monetary recovery or liability is estimated to exceed $100 shall be aiven oersona1 or mailed notice
if such class member's identity and whereabouts can be ascertained by the exercise of reasonable diliaence.
F'. (1 )(e)

For members of the c1 ass not given oersona 1 or

mailed notice, the court shall orovide a means of notice reasonably calculated to aoorise the members of the class of the
pendency of the action.
fication by means of

The means of notice may include noti-

ne\~spaoer,

television, radio, posting in

public or other olaces, and distribution through trade, union,
pub1 ic interest, or other aooropriate araUDS, or any other means
reasonablv. calculated to orovide notice to class members of the
pendency of the action.
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F. (1) (f)

The court may order a defendant who has a rna il i nq

list of class members to coooerate with the representative oarties
in notifyino the class members and may also direct that notice
be included with a reoular mailino by defendant to the class members.
(G.] [.(2)

Prior to the final entry of a judgment against

a defendant the court (shall] may request members of the class to
submit a statement in a form prescribed by the court requesting
affirmative relief which may also, where appropriate, require
information regarding the nature of the loss, injury, claim,
transactional relationship, or damage.

The statement shall be

designed to meet the ends of justice.

rn determining the form

of the statement, the court shall consider the nature of the
acts of the defendant, the amount of knowledge a class member
would have about the extent of such member's damages, the nature
of the class including the probable degree of sophistication of
its members, and the avai1abil ity of relevant information from
sources other than the i ndividua I cl ass member-s .

(The amount

of damages assessed against the defendant shall not exceed the
total amount of damages determined to be allowable by the court
for each individual class member, assessable court costs, and
an award of attorney fees, if any, as determined by the court.]

[G.] F.(3)

rf the court requires class members to file a

statement reQuestino affirmative relief, (F]failure of a class

1980 Promulgation
ORCP 32

member to file a

stata~ent

required by the court [will] may

be grounds for the entry of judgment dismissing such class
member's claim without prejudice to the right to maintain an
individual, but not a class, action for such claim.
[G.(4)

Where a party has relied upon a statute or law

which another party seeks to have declared invalid, or where a
party has in good faith relied upon any legislative, judicial,

or administrative interpretation or regulation which would necessarily have to be voided or held inapplicable if another party is
to prevail in the class action, the action shall be stayed until
the court has made a determination as to the validity or applicability of the statute, law, interpretation, or regulation.]
·F. (4)

Un 1ess the court orders othenli se, the 01 ai ntiffs

shaH bear the exoense of notification.

The court may, if

justice requires, require that the defendant bear the exoense
of notification

or may allocate the costs of notice among the

parties if the court determines there is a reasonable likelirood that the plaintiffs may prevail. The court may hold aprelimi-

nary hearing to determine how the costs of notice should be
aoportioned.

[H.]

G.

Commencement or maintenance of class actions

reoarding oarticular issues; division of class; subclasses.
When appropriate:
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[H.]

~Cl)

An action may De brought or ma i rrtaf ned as a class

action with respect to particular issues; or
[H.]

~(2)

A class may be divided into subclasses and each

subclass treated as a class, and the provisions of this rule shall
then be construe<! and applied accordingly.
[r.

lIotice and darnand require<! orior to corrrnence.'l1ent of

action for damages.
r.(l)

Thirty days or more prior to the corrrnence.'l1ent of

an action for damages pursuant to the provisions of subsection
(3) of section

a.

of this rule, the potential plaintiffs' class

representative shall:
r.(l)(a)

Notify the potential defendant of the particular

alleged cause of action; and
r.(l)Cb)

Demand that such person correct or

r~tify

the

a11 eged wrong.
r.(2)

Such notice shall be in writing and shall be sent

by certified or registered mail, return receipt requested, to
the place where the transaction occurred, such person's principal place of business 'liithin this state, or, if neither 'lIi11
effect actual notice, the office of the Secretary of State.]
[J.]

damages.

H.

Limitation on maintenance of class actions for

No action for damages may De maintained under the pro-

visions of sections A. [, B., and C.] and B. of this rUle upon a
showing by a defendant that all of the following exist:
[J.]

!h(l)

A11 potential class members simiiarly situated

have been identified, or a reasonable effort to identify such
118
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made;

[J.] ~(2l All potential class members so identified have
be~n

notified that upon their request the defendant will make

the appropriate compensation, correction, or remedy of the all eged 'i/rong;
[J.] ~(3)
be~n,

Such compensation, correction, or ramedy has

or, in a reasonable time, will be, given; and
[J.] ~(~)

Such person has ceased from engaging in, or if

immediate cessation is impossible or unreasonably expensive
under the circumstances, such person will, within a reasonabletime, cease to engage in such methods, acts, or practices alleged
to be violative of the rights of potential class ma'ilbers,
(K.

Aoolication of sections T. and J. of this rule to

actions for eauitahle relief; amendment of comolaints for
eouitable relief to reauest damaces oermittad.]
~

Amendment'of comolaints for eouitable relief to

reguest damages permitted.

[An action for equitable rel i ef

brought under sections A., 8., and C. of this rule may be commenced without compliance with the provisions of section I. of
this rule.]

Not less than 30 days after the commencement of an

action for equitable relief[, and after compliance with the provisions of section I. of this rule,] the class representative's
complaint may be amended without leave of court to include a request for damages;

The provisions of section [J.] H. of this rule

shal l be applicable if the complaint for injunctive relief is
amended to request damages.
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[L.l

J.

Limitation on maintenance of class actions for re-

covery of certain statutory penalties.

A class action may not

be maintained for the recovery of statutory minimum penalties
for any class member as provided in ORS 646.638 or 15 U.S.C.
1640(a) or any other similar statute.
[M.l

K.

Coordination of pending class actions sharing

common question of law or fact.
[M.l

~(ll(al

When class actions sharing a common question

of fact or law are pending in different courts, the presiding.:
judge of any such court, upon motion of any party or on the
court's own initiative, may request the Supreme Court to assign
a Circuit Court, Court of Appeals, or Supreme Court judge to
determine whether coordination of the actions is appropriate,
and a judge shall be so assigned to make that determination.
[M.l

K.(l)(b)

)

Coordination of class actions sharing a

common question of fact or law is appropriate if one judge
hearing all of the actions for all purposes in a selected site
or sites will promote the ends

or

-

justice taking into account

whether the common question of fact or law is predominating
and significant

to

the litigation; the convenience of parties,

witnesses, and counsel; the relative develooment of the actions
and the work product of counsel; the efficient utilization of
judicial facilities and personnel; the calendar of the courts;
the disadvantages of duplicative and inconsistent rulings,
orders, or judgments; and the likelihood of settlement of the
actions without further litigation should coordination be denied.
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(M.]

~(2l

If the assigned judge determines that

coordination is appropriate, such judge shall order the
actions coordinated, report that fact to tne Chief Justice
of the Supreme Court, and the Chief Justice shall assign a
judge to hear and determine the actions in the site or
sites the Chief Justice
[M.]

~(3l

dea~s

appropriate.

The judge of any court in which there is

pending an action sharing a common question of fact or law with
coordinated actions, upon motion of any party or on the
court's.own initiative, may request the judge assigned to

.

hear the coordinated action for an order coordinat'inq such
actions.

Coordination of the action pending oefore the judge

so requesting shall be determined under the standards specified ,in subsection (1) of this section.

[M.l

~(4)

Pending any determination of whether coordina-

tion is appropriate, the judge assigned to make the determination may stay any action being considered for, or affecting
any action being considered for, coordination.
[M.]

~(5)

NO~Nithstanding

any other provision of law,

the Supreme Court shall provide by rule the practice and proceoure for coordination of class actions in convenient courts,
including provision for giving notice and presenting evidence.
(N.]

L.

tion(; names]..

Judoment; inclusion of class members; descr i oThe judgment in an action maintained as a class

action under subsections (1) or (2) of section S. of this rule,
whether or not favorable to the class, shall include and
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describe those whom the court finds to be members of the class.
The judgment in an action maintained as a class action under
subsection (3) of section 8. of this rule, whether or not
.favorab1e to the class, shall include and specify [by name]
those to whom the notice provided in section [G.]

~

of this

rule was directed, and who have not requested exclusion and
whom the court finds to be members of the class [, and the
judgment shalT state the amount to be recovered by each
member] .
[0.

Attorney fees.

Any award of attorney fees against

the party opposing the class and any fee charged class members shall be reasonable and shall be set by the court.]
M.

Attorney fees, costs, disbursements, and 1itiaation

exoenses.
M.(l)(a)

Attorney fees for reoresenting a class are

subject to control of the court.
M.(l)(b)

If under an aoolicable provision of law a

defendant or defendant class is entitled to attorney fees,
costs, or disbursements from a alaintiff class, onlv reoresentative oarties and those members of the class who have aaoeared
individually are liable for those amounts.

If

a alaintiff is

entitled to attorney fees, costs, or disbursements from a
defendant class, the court may aooortion the fees, costs, or
disbursements among the

ma~bers
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M. el iCc)

If the orevailing class recovers a judgment

that can be divided for the ourpose, the court may order
reasonable attorney fees and litioation expenses of the
class to be oa id from the recovery.
M.Cl lCd)

ine court may order the adverse oarty to pay

to the orevailing class its reasonable attorney fees and litigation expenses if permitted by law in similar cases not
involvinq a class.
M.CllCe)

In determining the amount of attorney fees

for a orevailing class the court shall consider the following
factors:
M. (1 ) (e) (i I ine time and effort expended by the attorney in the litigation, including the nature, extent, and
quality of the services rendered;
K. (l He )( i il

Resu 1ts achi eved and benefits conferred

upon the class;
M. (1 He)Cii;) The magnitude, comolexity, and uniqueness of the litigation:
M.el )(e)(iv) The contingent nature of success; and
M.Cl)(e)(v) Aporooriate criteria in OR 2-106 of the
Oregon Code of Professional Responsibility.
M.(2) Before a hearing under section C. of this rule
or at any other time the court directs, the renresentati'te
oarties and the attorney for the renresentative oarties shall
file with the court, jointly or senarately:
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M.(2)(a) A statement showing any amount paid or promised
them by any person for the services rendered or to be rendered
in connection with the action or for the costs and expenses of
the litigation and the source of all of the amounts;
M.(2)(b) A copy of any written agreement, or a summary
of any oral agreement, bet",eenthe representative parti es and
their attorney concerning financial arrangement or fees and"
M.(2)(c) A copy of any written agreement, or a summary
of any oral agreement, by the representative parties or the
attorney to share these amounts with any person other than
a member, regular associate, or an "attorney regularly of counsal with the law firm of the representative parties' attorney.
This statement shall be SUPPlemented promotly if additional
arranaa~ents
.

N.

are made .

Statut~

of .Limitations.

The statute of limitations

is tolled for all class members upon the commencement of an
action asserting a class action.

The statute of limitations

resumes running against a member of a class:
N. (1) Upon filing of an election of exclusion by such
class member;
N.(2)

Upon entry of an order of certification, or of an

amendment thereof, eliminating the class member from the class;

N.(3)

Except as to reoresentative parties. upon entry of

an order under section C. of this rule refusino to certH'!
the class as a class action; and
N. (4)

Upon dismissal of the action without an adjudication

on the merits.
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COMMENT
Report of Class Action Subcommittee

At the request of the Council on Court Procedures and pursuant to a direction by the Senate Judiciary Committee of the
1979 Legislative Assembly, this subcommittee has conducted a detailed review of ORCP 32 relatino to class actions. The subcommittee has compared the Oregon rule to Federal Rule 23, reviewed
current legislative trends in other states and proposals for federal statutes relating to class action, and reviewed the extensive
national literature on class actions. The subcommittee has also
considered Oregon cases interpreting ORCP 32 and the legislative
hi~tory of that rule:
The Council conaucted a public hearing
relating to class actions.at which the testimony of 10 persons
was received.
The subcommittee now recommends that Rule 32 be amended
to incorporate the proposed revisions which are attached. The.
proposed revisions are:
(1) Elimination of prelitigation notice reouir811ents. The subcommittee recommends that section 32 r. be eliminated, wi~, conforming elimination of subsection 32 A.(S) and modifications to
32 J. and K.. Thi s e1imi na tes the requi rement of notice 30 days
prior to the ccmnencement of cIass acti ens for damages. The subcommittee felt the requirement served no useful purpose and conta i ned potenti a1 for abuse.
(2) Revision of factors to be considered in decidino oredominance of common questions of law or fact. The subcommittee
recommends tha t paragraphs (d) and (e) of subsecti on .32 3. (3) be
changed to eliminate the reference to notice in paragraph (d)
(because of the proposed change in 32 G.) and by substitution of
paragraph 3(a)(lJ) of the Uniform Class Actions Act for paragraph
8.(3)(e) of existing Oregon Rule 32. (The Uniform Act language
more clearly expresses the idea incorporated in paragraph 8.(3)(e).)
(3) Elimination of subsection 32 C. The subcommittee felt
this provision was of very limited utility and confusing. Anything
covered by this subsection could already be considered under 8.(3).
(4) Clarification of provision relatino to Qostoonement
of certification decision to determine ieGal Guestion. Subsection G. (4) of the existing rule refers to 'a "stay" of the class
action if the outcome t:Jrns {jpon a point of law and the court·
wishes to consider the legal question first. Technically, what is
involved is not a "stay" but a postponement of the certification
rearing or decision. The substance of subsection 32 G. (4) was moved
up to subsection C.(2).
(5) Elimination of reauira'11ent of individual notice in all
cases. The revision wouid replace the existing requirement of
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CLASS ACTIONS
RULE 32
*****
F

Notice and exclusion.

F(1)

When ordering that an action be maintained as a class action under this rule, the court

shall direct that notice be given to some or all members of the class under subsection E(2) of
this rule, shall determine when and how this notice should be given and shall determine
whether, when, how, and under what conditions putative members may elect to be excluded
from the class. The matters pertinent to these determinations ordinarily include: (a) the nature
of the controversy and the relief sought; (b) the extent and nature of any member's injury or
liability; (c) the interest of the party opposing the class in securing a final resolution of the
matters in controversy; (d) the inefficiency or impracticality of separately maintained actions to
resolve the controversy; (e) the cost of notifying the members of the class; and (f) the possible
prejudice to members to whom notice is not directed. When appropriate, exclusion may be
conditioned on a prohibition against institution or maintenance of a separate action on some or
all of the matters in controversy in the class action or a prohibition against use in a separately
maintained action of any judgment rendered in favor of the class from which exclusion is
sought.
F(2)
(i)

Prior to the entry of a judgment against a defendant the court shall request

members of the class who may be entitled to individual monetary recovery to submit a
statement in a form prescribed by the court requesting affirmative relief which may also, where
appropriate, require information regarding the nature of the loss, injury, claim, transactional
relationship, or damage.
(ii)

The form of the statement shall be designed to meet the ends of justice. In

determining the language and form of the [statement] documents to be sent class members

2006 Promulgation
ORCP 32

under subsection F(2)(i) or (iii), the court shall consider at least: (a) the nature of the acts of
the defendant[,]; (b) the amount of knowledge a class member would have about the extent of
such member's damages[,]; (c) the nature of the class including the probable degree of
sophistication of its members and any special needs created by class members’ disabilities;
(d) whether it is appropriate for the statement to be prepared in alternative formats, such
as large type, Braille, or in languages in addition to English[,]; and (e) the availability of
relevant information from sources other than the individual class members.
(iii) When the names and addresses of the class members can reasonably be
determined from the defendant’s business records and individual monetary recoveries are
capable of calculation without the need for individualized adjudications, the court,
instead of requiring the statement referred to in subsection F(2)(i), may direct the
defendant to send each class member notice of (a) the amount of the monetary recovery
that has been calculated for that person and (b) that person’s right to request exclusion
from the class. All class members who do not request exclusion within the time specified
by the court shall be deemed to have requested affirmative relief in the calculated
amount.
(iv) The amount of damages assessed against the defendant shall not exceed the total
amount of damages determined to be allowable by the court for [each] all individual class
members who [has] have filed [a] the statement required by the court under subsection F(2)(i)
or who are deemed to have requested affirmative relief under subsection F(2)(iii),
assessable court costs, and an award of attorney fees, if any, as determined by the court.
(v) If the parties agree and the court approves, any of the procedures set forth in
subsection F(2)(i) to subsection F(2)(iv) may be waived in a particular case.
F(3)

[Failure of ]If a class member fails to file [a] the statement required by the court [will

be grounds for entry of judgment dismissing such class member’s] under subsection F(2)(i) or
if a class member requests exclusion under subsection F(2)(iii) within the time specified by
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the court, that person’s claim for [individual] monetary recovery shall be dismissed without
prejudice to the right to maintain an individual, but not a class, action for such claim.
F(4)

Nothing in subsections F(2) or F(3) is intended to allow the court to award any

monetary recovery that is not claimed either because a class member failed to file the
statement required by the court under subsection F(2)(i), or because a class member
requested exclusion under subsection F(2)(iii) within the time specified by the court.
F[(4)](5)Plaintiffs shall bear costs of any notice ordered prior to a determination of liability.
The court may, however, order that defendant bear all or a specified part of the costs of any
notice included with a regular mailing by defendant to its current customers or employees. The
court may hold a hearing to determine how the costs of such notice shall be apportioned.
F[(5)](6)No duty of compliance with due process notice requirements is imposed on a
defendant by reason of the defendant including notice with a regular mailing by the defendant
to current customers or employees of the defendant under this section.
F[(6)](7)As used in this section, "customer" includes a person, including but not limited to a
student, who has purchased services or goods from a defendant.
*****
N

Attorney fees, costs, disbursements, and litigation expenses.

N(1)(a)

Attorney fees for representing a class are subject to control of the court.

N(1)(b)

If under an applicable provision of law a defendant or defendant class is entitled

to attorney fees, costs, or disbursements from a plaintiff class, only representative parties and
those members of the class who have appeared individually are liable for those amounts. If a
plaintiff is entitled to attorney fees, costs, or disbursements from a defendant class, the court
may apportion the fees, costs, or disbursements among the members of the class.
N(1)(c)

If the prevailing class recovers a judgment that can be divided for the purpose,

the court may order reasonable attorney fees and litigation expenses of the class to be paid from
the recovery.
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N(1)(d)

The court may order the adverse party to pay to the prevailing class its

reasonable attorney fees and litigation expenses if permitted by law in similar cases not
involving a class.
N(1)(e)

In determining the amount of attorney fees for a prevailing class the court shall
consider the following factors:

N(1)(e)(i)

The time and effort expended by the attorney in the litigation, including the

nature, extent, and quality of the services rendered;
N(1)(e)(ii)

Results achieved and benefits conferred upon the class;

N(1)(e)(iii)

The magnitude, complexity, and uniqueness of the litigation;

N(1)(e)(iv)

The contingent nature of success; and

N(1)(e)(v)

Appropriate criteria in [DR 2-106 ] Rule 1.5 of the Oregon [Code] Rules of

Professional [Responsibility] Conduct.
N(2)

Before a hearing under section C of this rule or at any other time the court

directs, the representative parties and the attorney for the representative parties shall file with
the court, jointly or separately:
N(2)(a)

A statement showing any amount paid or promised them by any person for the

services rendered or to be rendered in connection with the action or for the costs and expenses
of the litigation and the source of all of the amounts;
N(2)(b)

A copy of any written agreement, or a summary of any oral agreement, between

the representative parties and their attorney concerning financial arrangement or fees; and
N(2)(c)

A copy of any written agreement, or a summary of any oral agreement, by the

representative parties or the attorney to share these amounts with any person other than a
member, regular associate, or an attorney regularly of counsel with the law firm of the
representative parties' attorney. This statement shall be supplemented promptly if additional
arrangements are made.
*****

