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RUl..E 55

SUBPOENA
A.

Defined; form.

A subpoena is a writ or order direc-

ted to a person and requires the attendance of such person at a
particular time and place to testify as a witness on behalf of a
particular party therein mentioned.

Every subpoena shall state

the name of the court and the title of the. action.
B.

For production of documentary evidence.

A subpoena

may also command the person to whom it is directed to produce
the books, papers, documents, or tangible things designated
therein; but the court, upon motion made promptly and in any
event at or before the time specified in the subpoena for compliance therewith, may (1) quash or modify the subpoena if it is
unreasonable and oppressive or (2) condition denial of the motion
upon the advancement by the person in whose behalf the subpoena
is issued of the reasonable cost of producing the books, papers,
documents, or tangible things.
C.

Issuance.

C.(l)

By whom issued.

A subpoena is issued as follows:

(a) to require attendance before a court, or at the trial of an
issue therein, or upon the taking of a deposition in an action
pending therein:

(i) it may be issued by the clerk of the court

in which the action is pending, or if there is no clerk, then by a
judge or justice of such court; or (ii) it may be issued by an
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attorney of record of the party to the action in whose .behalf
the witness is required to appear, subscribed by the signature
of such attorney; (b) to require attendance before any person
authori zed to take the tes ti mony of a witness in this state under
Rule 38 C., or before any officer empowered by the laws of the
United States to take testimony, it may be issued by the clerk
of a circuit or district court in the county in which the witness
is to be examined; (c) to require attendance out of court in
cases not provided for in paragraph (a) of this subsection,
before a judge, justice, or other officer authorized to administer oaths or take testimony in any matter under the laws of this
state, it may be issued by the judge, justice, or other officer
before whom the attendance is required.
C.(2)

By clerk in blank.

Upon request of a party or

attorney, any subpoena issued by a clerk of court shall be issued
in blank and delivered to the party or attorney requesting it,
who shall fill it in before service.
D.

Service; service ·on law enforcement agency; proof of

service.
D.(ll

Service.

Except as provided in subsection· (2) of

this section, a subpoena may be served by the party or any other
person over 18 years of age. The service shall be made by delivering a copy to the witness personally and giving or offering
to the witness at the same time the fees to which the witness is
entitled for travel to and from the place designated and for one
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day's attendance.

The service must be made so as to allow the witness

a reasonable time for preparation and travel to the place of attendance.
D.(2) Service on law enforcement agency.
D. (2)

Every law enforcement agency shall designate an

individual or individuals upon whom service of subpoena may be made.
At least one of the designated individuals shall be available during
normal business hours.

In the absence of the designated individuals,

service of subpoena pursuant to paragraph (b) of this subsection may
be made upon the officer in charge of the law enforcement agency.
D.(2)(b)

If a peace officer's attendance at trial is required

as a result of employment as a peace officer, a subpoena may be
served on such officer by delivering a copy personally to the officer or to one of the individuals designated by the agency which
employs the officer not later than 10 days prior to the date
attendance is sought.

A subpoena may be served in this manner only

if the officer is currently employed as a peace officer and is
present within the state at the time of service.
D.(2)(c)

When a subpoena has been served as provided in

paragraph (b) of this subsection, the law enforcement agency shall
make a good faith effort to give actual notice to the officer whose
attendance is sought of the date, time, and location of the court
appearance.

If the officer cannot be notified, the law enforcement

agency shall promptly notify the court and a postponement or continuance may be granted to allow the officer to be personally served.
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0.(2)(d)

As used in this subsection, "law enforcement

agency" means the Oregon State Pol ice, a county sheri ff' s department,or a municipal police department.
0.(3)

Proof of service.

Proof of service of a subpoena

is made in the same manner as proof of service of a summons.

E.

Subpoena for hearing or trial; obligation of witness

to attend; prisoners.
E.(l) Obligation to attend; fees.

A witness is not

obliged to attend for trial or hearing at a place outside the
county in which the witness resides or is served with subpoena
unless the residence of the witness is within 100 miles of such
place, or, if the residence of the witness is not within 100
miles of such place, unless there is paid or tendered to the
witness upon service of the subpoena:

(a) double attendance fee,

if the resi dence of the witness is not more than 200 mi 1es from

the place of examination; or (b) triple attendance fee, if the
residence of the witness is more than 200 miles and not more than
300 miles from such place; or (c) quadruple attendance fee, if
the residence of the witness is more than 300 mi les from such
place; and (d) single mileage to and from such place.
E.(2)

Witness confined to prison or jail.

If the witness

is confined in a prison or jail in this state, a subpoena may be
served on such person only upon leave of court, and attendance of
the witness may be compelled only upon such terms as the court
prescribes.

The court may order temporary removal and production
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of the prisoner for the purpose of giving testimony or may order
that testimony only betaken upon deposition at the place of
confinement. The subpoena and court order shall be served upon
the custodian of the prisoner.
F.

Subpoena for taking depositions; place of examination.

F.(l) Subpoena for taking deposition.

Proof of service of

a notice to take a deposition as provided in Rules 39 C. and 40 A.,
or a certificate that such notice will be served if the subpoena
can be served, constitutes a sufficient authorization for the
issuance by a clerk of court of subpoenas for the persons named
or described therein.

The subpoena may command the person to

whom it is directed to produce and permit inspection and copying
of designated books, papers, documents, or tangible things which
constitute or contain matters within the scope of the examination
permitted by Rule 36 B., but in that event the subpoena will be
subject to the provisions of Rule 36 C. and section B. of this
rule.
F.(2)

Place of examination. A resident of this state may

be required to attend an examination only in the county wherein
such person resides, is employed or transacts business in
person, or at such other convenient place as is fixed by an
order of court.

A nonresident of this state may be required to

attend only in the county wherein such person is served with a
subpoena, or at such other convenient place as is fixed by an
order of court.
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G.

Disobedience of subpoena; refusal to be sworn or

answer as a witness.

Disobedience to a subpoena or a refusal

to be sworn or answer as a witness may be punished as contempt
by

a court before whom the action is pending or by the judge

or justice issuing the subpoena.

Upon hearing or trial, if

the witness is a party and disobeys a subpoena or refuses to
be sworn or answer as a witness, such party's complaint, answer,
or reply may be stricken.
H.

Hospital records.

H.(l)

Hospital.

As used in this section, unless the con-

text requires otherwise, "hospital" means a hospital 1icensed
under ORS 441.015 through 441.087,441.525 through 441.595,
441.810 through 441.820,441.990,442.300,442.320,442.330, and
442.340 through 442.450.
H.(2) Mode of compliance with sUbpoena of hospital
records.
H.(2)

(a) Except as provided in subsection (4) of this

section, when a subpoena duces tecum is served upon a custodian
of hospital records in an action in which the hospital is not
a party, and the subpoena requi res the producti on of all or part
of the records of the hospital relating to the care or treatment
of a patient at the hospital, it is sufficient compliance therewith if a custodian delivers by mail or otherwise a true and
correct copy of all the records described in the subpoena within
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five days after receipt thereof.

Delivery shall be accompanied

by the affidavit described in subsection (3) of this section.
The copy may be photograph i c or mi crophotographic reproducti on.
H.(2)(b)

The copy of the records shall be separately

enclosed in a sealed envelope or wrapper on which the title and
number of the action, name of the witness, and the date of the
subpoena are clearly inscribed.

The sealed envelope or wrapper

shall be enclosed in an outer envelope or wrapper and sealed.
The outer envelope or wrapper shall be addressed as follows:
(i) if the subpoena directs attendance in court, to the clerk of
the court, or to the judge thereof if there is no clerk; (ii) if
the subpoena directs attendance at a deposition or other hearing, to the officer administering the oath for the deposition, at
the place designated in the subpoena for the taking of the deposition or at the officer's place of business; (iii) in other cases,
to the officer or body conducting the hearing at the official
place of business.
H.(2)(c)

After filing, the copy of the records may be

inspected by any party or the attorney of record of a party in
the presence of the custodian of the court fi l es , but otherwise
shall remain sealed and shall be opened only at the time of
trial, deposition, or other hearing, at the direction of the
judge, officer, or body conducting the proceeding.

The records

shall be opened in the presence of all parties who have appeared
in person or by counsel at the trial, deposition, or hearing.
Records which are not introduced in evidence or required as part
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of the record shall be returned to the custodian of hospital
records who submitted them.
H. (3) Affidavit of custodian of records.
H.(3)(a)

The records described in subsection (2) of

this section shall be accompanied by the affidavit of a custodian
of the hospital records, stating in substance each of the following:

(i) that the affiant is a duly authorized custodian of the

records and has authority to certify records; (ii) that the copy
is a true copy of all the records described in the subpoena;
(iii) the records were prepared by the personnel of the hospital,
staff physicians, or persons acting under the control of either,
in the ordinary course of hospital business, at or near the time
of the act, condition, or event described or referred to herein.
H.(3)(b)

If the hospital has none of the records des-

cribed in the subpoena, or only part thereof, the affiant shall
so state in the affidavit, and shall send only those records
of which the affiant has custody.
H.(3)(c)

When more than one person has knowledge of the

facts required to be stated in the affidavit, more than one
affidavit may be made.
H.(4)

Personal attendance of custodian of records may

be required.
H.(4)(a) The personal attendance of a custodian of
hospital records and the production of original hospital records
is required if the subpoena duces tecum contains the following
statement:
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The personal attendance of a custodian of hospital records
and the production of ori ginal records is requi red by this subThe procedure authorized pursuant to Oregon Rule of

poena.

Civil Procedure 55 H.(2) shall not be deemed sufficient compliance with thi s subpoena.
H.(4}(b)

If more than one subpoena duces tecum is served

on a custodian of hospital records and personal attendance is
required under each pursuant to paragraph (a) of this subsection,
the custodian shall be deemed to be the witness of the party
servi ng the fi rs t such subpoena.
H. (5) Tender and payment of fees.

Nothing in this rule

requires the tender or payment of more than one witness and
mileage fee or other charge unless there has been agreement to
the contra ry •
COMMEin
This rule is a combination of existing ORS provisions and
Federal Rule 45. The existing ORS provisions contain some
archai c language and do not clearly cover depos iti on subpoenas.
Section 55 A. is based upon ORS 44.110. Section 55 B.
comes from the federal rule. Note, under ORCP 39 C.(6) a
deposition subpoena may be directed to an organization rather
than individual.
Section 55 C. retains the basic procedure of ORS 44.120
and 44.130, but the language of the ORS section is awkward and
was modified, relying upon Californa Civil Procedure Code, Sec.
1986.
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Section 55 D. is based on ORS 44.140 and 44.160.
ORS 44.150 is left as a statute.
Subsection 55 E.(l) is based upon ORS 44.171 but applies
only to trial sUbpoenas. Subsection E.(2) replaces ORS 44.230.
It leaves the question of production of a prison inmate to the
discretion of the court. The existing ORS section allows production only if trial is in the county where the inmate is held or
when the inmate is a party. ORS 44.240 is left as a statute.
Section 55 F. is based upon Federal Rule 45 (d). It provides that a clerk may issue a subpoena upon proof of service of
a notice of deposition or upon a certificate that a notice of
deposition will be served; this would allow a party to see if
the subpoena can be served before service of a notice of deposition. It limits the place where a deposition may be taken rather
than the approach of ORS 44.171 which allows a party to serve a
subpoena for a deposition anywhere, with enhanced witness fees
if the witness has to travel a long distance. Choice of place of
trial is relatively limited but this is not true for depositions.
The second paragraph of Federal Rule 45 (d)(l) was intentionally
omitted, and a witness who objects to a subpoena must seek a
protective order under ORCP 36 C.
Section 55 G. is based upon ORS 44.190 with some modifications because of provisions already incorporated in the discovery
rules. ORS 44.180 and 44.200 through 44.220 are eliminated as
unneces sary.
Section 55 H. is based upon ORS 41.915 through 41.940.
ORS 41.930 is left as a statute because it is a rule of evidence.
To the extent DRS 41.945 applies beyond courts, it would remain
as a statute. The only change from the existing language is in
paragraph 55 H.(2)(c) which allows inspection of the sealed documents by parties or attorneys prior to the trial or deposition.
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RULE 55
. SUBPOENA

O. (1)

-Service.

Except as provided in subsection (2) of

this section, a subpoena may be served by the party or any other
person [over 18 years of age] 18 years of age or older.

The

service shall be made by delivering a copy to the witness personally and giving or offering to the witness at the same time
the fees to which the witness is entitled for travel to and from
the place designated and for one day's attendance.

The service

must be made so as to allow the witness a reasonable time for
preparation and travel to the place of attendance.

A subpoena

for taking of a deposition, served upon an organization as provided in Rule 39 C.(6), shall be served in the same manner as
provided
for service of summons in Rule 7 0.(3)(b)(i), 0.(3)(d),
,
O.(3)(e), or 0.(3)(f).
F. (2)

Place of examination.

A resident of this state who

is not.a party to the action may be required by subpoena to
attend an examination only in the county wherein such person
resides, is employed, or transacts business in person, or at
such other convenient place as is fixed by an order of court.

A

nonresident of this state who is not a party to the action may
be required by subpoena to attend only in the county wherein such
person is served with a subpoena, or at such other convenient
place as is fixed by an order of court.
CQMI~ENT

The language changes in SS 0.(1) were made to conform to
QRCP 7 E. and 7 F. (2) and to clarify how subpoenas for ORCP 39 C.(6)
depositions should be served.
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The reference to place of examination in 55 F. (2) is only
for non-party witnesses subpoenaed to attend. Under ORCP 46, a
party receiving a notice of deposition would have to attend wherever
the deposition is set, unless a protective order was secured under
ORCP 36.
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SUBPOENA
RULE 55
D.

Service; service on law enforcement agency;

service by mail; proof of service.
D. (1)

Service.

Except as provided in subsection

(2) of this section, a subpoena may be served by the
party or any other person 18 years of age or older.

The

service shall be made by delivering a copy to the witness
personally and giving or offering to the witness at the
same time the fees to which the witness is entitled for
travel to and from the place designated and for one day's
attendance.

The service must be made so as to allow the

witness a reasonable time for preparation and travel to
the place of attendance.

A subpoena for taking of a depo-

sition, served upon an organization as provided in Rule 39

c.

(6), shall be served in the same manner as provided for

service of summons in Rule 7 D. (3)(b)(i), D.(3)(d), D.(3)
(e), or D. (3) (f).

D. (2)

Service on law enforcement agency.

D. (2)(a)

Every law enforcement agency shall desig-

nate individual or individuals upon whom service of
subpoena may be made.

At least one of the designated

individuals shall be available during normal business
hours.

In the absence of the designated individuals,

service of subpoena pursuant to paragraph (b) of this subsection may be made upon the officer in charge of the law
20
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enforcement agency.
D. (2) (b)

If a peace officer's attendance at trial is

required as a result of employment as a peace officer, a
subpoena may be served on such officer by delivering a copy
personally to the officer or to one of the individuals designated by the agency which employs the officer not later than
10 days prior to the date attendance is sought.

A subpoena

may be served in this manner only if the officer is currently
employed as a peace officer and is present within the state
at the time of service.
D. (2) (c)

When a subpoena has been.served as provided

in paragraph (b) of this subsection, the law enforcement
agency shall make a good faith effort to give actual notice
to the officer whose attendance is sought of the date,
time, and location of the court appearance.

If the officer

cannot be notified, the law enforcement agency shall promptly
notify the court and a postponement or continuance may be
granted to allow the officer to be personally served.
D. (2) (d)

As used in this subsection, "law enforcement

agency" means the Oregon State Police, a county sheriff's
department, or a municipal police department.
D. (3)

Service by mail.

Under the following circumstances, service of a subpoena to a witness by mail shall be of the same legal force
and effect as personal service otherwise authorized by
this section:
21
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D.(3)(a)

The attorney certifies in connection with

or upon the return of service that the attorney, or his/her
agent, has had personal or telephone contact with the witness, and the witness indicated a willingness to appear
at trial if subpoenaed;
D.(3)(b)

The attorney, or his/her agent, made arrange-

ments for payment to the witness of fees and mileage satisfactory to the witness and the attorney has satisfied the
agreement with respect thereto; and
D.(3)(c)

The subpoena was mailed to the witness more

than ten days before trial by certified mail or some other
designation of mail that provides a receipt for the mail
signed by the recipient, and the attorney received a return
receipt signed by the witness more than three days prior
to trial.
D.[3] (4)

Proof of service.

Proof of service of a

subpoena is made in the same manner as proof of service of
a summons.

COMMENT
Service of a subpoena by mail when certain conditions
are met has been provided under new subsection D.(3).
Proof of service, formerly subsection D.(3), is now subsection D.(4).
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SUBPOENA

RUl.E SS

*

*

H.(Z)

*
Mode of compliance with subpoena of hospital records.

H.(2)(a) Except as provided in subsection (4) of this
section, when a subpoena duces tecum is served upon a custodian
of hospital records in an action in which the hospital is not a
party, and the subpoena requires the production of all or part
of the records of the hospital relating to the care or treatment
of a patient at the hospital, it is sufficient compliance
therewith if a custodian delivers by mail or otherwise a true
and correct copy of all the records described in the subpoena
within five days after receipt thereof.

Delivery shall be

accompanied by the affidavit described in subsection (3) of this
section.

The copy may be photographic or microphotographic

reproduction.
H.(2)(b) The copy of the records shall be separately
enclosed in a sealed envelope or wrapper on which the title and
number of the action, name of the witness, and the date of the
subpoena are clearly inscribed.

The sealed envelope or wrapper

shall be enclosed in an outer envelope or wrapper and sealed.
The outer envelope or wrapper shall be addressed as follows:
(i) if the subpoena directs attendance in court, to the clerk of
the court, or to the judge thereof if there is no clerk; (ii) if
the subpoena directs attendance at a deposition or other hearing,
to the officer administering the oath for the deposition, at the
place designated in the subpoena for the taking of the deposition
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or at the officer's place of business; (iii) in other cases, to
the officer or body conducting the hearing at the official place
of business.
H.(2)(c) After filing end efter' giving reasonable notice in
writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
or the attorney of record of a party in the presence of the
custodian of the court files, but otherWise shall remain sealed
and shall be opened only at the time of trial, deposition, or
other hearing, at the direction of the judge, officer, or body
conducting the proceeding.

The records shall be opened in the

presence of all parties who have appeared in person or by counsel
at the trial, deposition, or hearing.

Records which are not

introduced in evidence or required as part of the record shall be
returned to the custodian of hospital records who submitted
them.
'I<

'I<

'I<

COMMENT

The procedure established in ORC? 55 for subpoenaing
hospital records allowed the inspection of those records prior
to the trial, hearing, or deposition.
The amendment requires giving written notice within a
reasonable period of time before inspection takes place.
ORCP 44 E requires that notice be given prior to seeking
access to hospital records. This amendment requires an
additional notice prior to inspection when access is gained
through subpoena.
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SUBPOENA
RULE 55

*

*

H.

*

*

*

Hospital records.

*

H(2)
records).

*

*

Bode of coapliance [with subpoena of hospital
Hospital records .ay be obtained by subpoena duces

tecua as provided in this section: if disclosure of such records
is restricted by law. the reguire.ents of such law aust be .et.

*

*

*

*

H(2)(b) The copy of the records shall be separately enclosed
in a sealed envelope or wrapper on which the title and number of
the action,name of the witness, and the date of the subpoena are
clearly inscribed.

The sealed envelope or wrapper shall be

enclosed in an outer envelope or wrapper and sealed.
envelope or wrapper shall be addressed as follows:

The outer
(i)

if the

subpoena directs attendance in court, to the clerk of the court,
or to the judge thereof if there is no clerk; (ii) if the
subpoena direct attendance at a deposition or other hearing, to
the officer administering the oath for the deposition, at the
place designated in the subpoena for the taking of the deposition
or at the officer's place of business; (iii) in other cases
involving a hearing, to the officer or body conducting the
hearing at the official place of business; (iv) if no hearing is
scheduled. to the attorney or party issuing the subpoena.

If the

subpoena directs delivery of the records in accordance with this
subparagraph. then a copy of the subpoena shall be served on the
9
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injured party not less than ten days prior to service of the
subpoena on the hospital.
H(2)(c) After filing and after giving reasonable notice in
writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
or the attorney of record of a party in the presence of the
custodian of the court files, but otherwise shall remain sealed
and shall be opened only at the time of trial, deposition, or
other hearing, at the direction of the judge, officer, or body
conducting the proceeding.

The records shall be opened in the

presence of all parties who have appeared in person or by counsel
at the trial, deposition, or hearing.

Records which are not

introduced in evidence or required as part of the record shall be
returned to the custodian of hospital records who submitted them.
H(2)(d) For purposes of this section. the subpoena duces
tecu. to the custodian of the records .8Y be served by first
class aail.

Service of subpoena by .ail under this section shall

not be subject to the reguire.ents of subsection (3) of section 0
of this rule.
COIUIENT

An increasing number of hospital records are subject to
special nondisclosure rules under both state and federal law.
See, e.g., ORS 433.045; OAR 333-12-260; 42 U.S.C. 290dd-3; 42
U.S.C. 290ee-3.
In some cases, a subpoena is insufficient to
permit disclosure. See 42 CFR 2.1, et seq. Therefore, the
Council amended 55 H(2) to make it clear that where speCial
criteria, such as a court order with specific findings, are
prerequisites to disclosure, those criteria must be satisfied.
For records for which there are no special disclosure
requirements, the traditional subpoena duces tecum is permitted.
10
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The Council also amended ORCP 44 E to require that all
hospital records be obtained by subpoena (in the absence of the
patient's consent). Since a subpoena will now be required, it
becomes necessary to specify to whom the records are to be
delivered.
If a trial, deposition or hearing is scheduled, the
procedure for delivery is already specified. Since the subpoena
will also now be used as a discovery device. it was necessary to
provide for delivery to the party seeking the records.
Otherwise. the scheduling of a deposition would be required
merely to obtain the records. The requirement of 10 days notice
to the plaintiff before seeking access to hospital records was
retained.
The Council also added a new subsection 55 H(2)(d). allowing
service by mail of a subpoena duces tecum seeking hospital
records. The ability to sanction a hospital which does not
comply with a mail subpoena may be limited by the last sentence
of ORCP 9 B.
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SUBPOENA
RULE 55

A.

Defined; form.

A subpoena is a writ or order directed

to a person and may require[s] the attendance of such person at a
particular time and place to testify asa witness on behalf of a
particular party therein mentioned or may require such person to
produce books. papers. documents. or tangible things and permit
inspection thereof at a particUlar time and place.

[It also]

~

subpoena requiring attendance to testify as a witness requires
that the witness remain [till] until the testimony is closed
unless sooner discharged, but at the end of each day's attendance
a witness may demand of the party, or the party's attorney, the
payment of legal witness fees for the next following day and if
not then paid, the witness is not obliged to.remain longer in
attendance.

Every subpoena shall state the name of the court and

the title of the action.
B.

For production of [documentary evidence] books.

documents. or tangible things and to permit inspection.

pape~s.

A

sUbpoena may [also] command the person to whom it is directed to
produce and permit inspection and copying of designated [the]
books, papers, documents, or tangible things [designated therein;
but] in the possession. custody or control of that person at the
time and place specified therein.

A command to produce books.

papers. documents. or tangible things and permit inspection
thereof may be joined with a command to appear at trial or
hearing or at deposition or. before trial. may be issued
separately.

A person commanded to produce and permit inspection
12
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and copying of designated books. papers. documents or tangible
things but not commanded to also appear for deposition. hearing
or trial may. within 14 days after service of the subpoena or
before the time specified for compliance if such time is less
than 14 days after service. serve upon .the party or attorney
designated in the subpoena written objection to inspection or
copying of any or all of the designated materials.

If objection

is made. the party serving the subpoena shall not be entitled to
inspect and copy the materials except pursuant to an order of the
court in whose name the subpoena was issued.

If objection has

been made. the party serving the subpoena may. upon notice to the
person commanded to produce. move for an order at any time to
compel production.

In any case. where a subpoena commands

production of books. papers. documents or tangible things the
court, upon motion made promptly and in any event at or before
the time specified in the subpoena for compliance therewith, may
(1) quash or modify the SUbpoena if it is unreasonable and
oppressive or (2) condition denial of the motion upon the
advancement by the person in whose behalf the SUbpoena is issued
of the reasonable cost of producing the books, papers,
docuwents, or tangible things.
C.

Issuance.

C.(l)

By whom issued.

A subpoena is issued as follows:

(a) to require attendance before a court, or at the trial of an
issue therein, or upon the taking of a deposition in an action
pending therein or. if separate from a subpoena commanding the
13
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attendance of a person. to produce books. papers. documents or
tangible things and to permit inspection thereof:

(i) it may be

issued in blank by the clerk of the court in which the action is
pending, or if there is no clerk, then by a jUdge or justice of
such court; or (ii) it may be issued by an attorney of record of
the party to the action in whose behalf the witness is required
to appear, subscribed by the signature of such attorney; (b) to
require attendance before any person authorized to take the
testimony of a witness in this state under Rule 38 C., or before
any officer empowered by the laws of the united states to take
testimony, it may be issued by the clerk of a circuit or district
court in the county in which the witness is to be examined;

(c)

to require attendance out of court in cases not provided for in
paragraph (a) of this sUbsection, before a jUdge, justice, or
other officer authorized to administer oaths or take testimony in
any matter under the laws of this state, it may be issued by the
jUdge, justice, or other officer before whom the attendance is
required.
C.(2)

By clerk in blank.

Upon request of a party or

attorney, any sUbpoena issued by a clerk of court shall be issued
in blank and delivered to the party or attorney requesting it,
who shall fill it in before service.
D.

Service; service on law enforcement agency; service by

mail; proof of service.
D.(l)

service.

Except as provided in subsection (2) of

this section, a sUbpoena may be served by the party or any other
14
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person 18 years of age or older.

The service shall be made by

delivering a copy to the witness personally and giving or
offering to the witness at the same time the fees to which the
witness is entitled for travel to and from the place designated
and for one day's attendance.

The service must be made so as to

allow the witness a reasonable time for preparation and travel to
the place of attendance.

A sUbpoena for taking of a deposition,

served upon an organization as provided in Rule 39 C.(6), shall
be served in the same manner as provided for service of summons
in Rule 7 D. (3) (b) (i), D. (3) (d), D. (3) (e), or D. (3) (f).

copies

of each subpoena commanding production of books. papers,
documents or tangible things and inspection thereof before trial,
not accompanied by command to appear at trial or hearing or at
deposition, shall be served on each party at least seven days
before the subpoena is served on the person required to produce
and permit inspection, unless the court orders a shorter period.
In addition, a subpoena shall not require production less than 14
days from the date of service upon the person required to produce
and permit inspection, unless the court orders a shorter period.
D. (2)

Service on law enforcement agency.

D.(2)(a)

Every law enforcement agency shall designate

individual or individuals upon whom service of SUbpoena may be
made.

At least one of the designated individuals shall be

available during normal business hours.

In the absence of the

designated individuals, service of SUbpoena pursuant to paragraph
(b) of this subsection may be made upon the officer in charge of
15
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the law enforcement agency.
0.(2) (b)

If a peace officer's attendance at trial is

required as a result of employment as a peace officer, a subpoena
may be served on such officer by delivering a copy personally to
the officer or to one of the individuals designated by the agency
which employs the officer not later than 10 days prior to the
date attendance is sought.

A sUbpoena may be served in this

manner only if the officer is currently employed as a peace
officer and is present within the state at the' time of service.
0.(2) (c)

When a subpoena has been served as provided in

paragraph (b) of this sUbsection, the law enforcement agency
shall make a good faith effort to give actual notice to the
officer whose attendance is sought of the date, time, and
location of the court appearance.

If the officer cannot be

notified, the law enforcement agency shall promptly notify the
court and a postponement or continuance may be granted to allow
the officer to be personally served.
0.(2) (d)

As used in this sUbsection, "law enforcement

agency" means the Oregon state Police, a county sheriff's
department, or a municipal police department.
0.(3)

Service by mail.

Under the following circumstances, service of a sUbpoena to
a witness by mail shall be the same legal force and effect as
personal service otherwise authorized by this section:
0.(3) (a) The attorney certifies in connection with or upon
the return of service that the attorney, or the attorney's agent,
16
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has had personal or telephone contact with the witness, and the
witness indicated a willingness to appear at trial if sUbpoenaed;
0.(3) (b) The attorney, or the attorney's agent, made
arrangements for payment to the witness of fees and mileage
satisfactory to the witness; and
0.(3) (c) The subpoena was mailed to the witness more

th~n

10

days before trial by certified mail or some other designation of
mail that provides a receipt for the mail signed by the
recipient, and the attorney received a return receipt signed by
the witness more than three days prior to trial.
D. (3) Cd>

Service of subpoena by mail may not be used for a

subpoena commanding production of books, papers, documents, or
tangible things, not accompanied by a command to appear at trial
or hearing or at deposition.
0.(4)

Proof of service.

Proof of service of a SUbpoena is

made in the same manner as proof of service of a summons.
E.

Subpoena for hearing or trial; prisoners.

If the

witness is confined in a prison or jail in this state, a
SUbpoena may be served on such person only upon leave of court,
and attendance of the witness may be compelled only upon such
terms as the court prescribes.

The court may order temporary

removal and production of the prisoner for the purpose of giving
testimony or may order that testimony only be taken upon
deposition at the place of confinement.

The SUbpoena and court

order shall be served upon the custodian of the prisoner.
F,

Subpoena for taking depositions or reau1r1ng production
17
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of books. papers. documents. or tangible things; place of
production and examination.
F.(l)

Subpoena for taking deposition.

Proof of service of

a notice to take a deposition as provided in Rules 39 C. and
40 A., or of notice of subpoena to command production of books.
papers. documents. or tangible things before trial as provided in
subsection D.Cl) of this rule or a certificate that such notice
will be served if the subpoena can be served, constitutes a
sufficient authorization for the issuance by a clerk of court of
sUbpoenas for the persons named or described therein.

[The

sUbpoena may command the person to whom it is directed to produce
and permit inspection and copying of designated books, papers,
documents, or tangible things which constitute or contain matters
within the scope of the examination permitted by Rule 36 B., but
in that event the sUbpoena will be subject to the provisions of
Rule 36 C. and section B. of this rule.]
F.(2)

Place of examination.

A resident of this state who

is not a party to the action may be required by sUbpoena to
attend an examination or to produce books. papers. documents. or
tangible things only in the county wherein such person resides,
is employed or transacts business in person, or at such other
convenient place as is fixed by an order of court.

A nonresident

of this state who is not a party to the action may be required by
subpoena to attend or to produce books. papers. documents or
tangible things only in the county wherein such person is served
with a subpoena, or at such other convenient place as is fixed by
18
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an order of court.
G.

Disobedience of subpoena; refusal to be sworn or answer

as a witness.

Disobedience to a sUbpoena or a refusal to be

sworn or answer as a witness may be punished as contempt by a
court before whom the action is pending or by the jUdge or
justice issuing the sUbpoena.

Upon hearing or trial, if the

witness is a party and disobeys a subpoena or refuses to be sworn
or answer as a witness, such party's complaint, answer, or reply
may be stricken.
H.

Hospital records.

H.(l)

Hospital.

As used in this section, unless the

context requires otherwise, "hospital" means a [hospital] health .
care facility defined in ORS 442.015(13)Ca) through Cd) and
licensed under ORS 441.015 through [441.087,'441.525 through
441.595, 441.815, 441.820, 441.990, and 442.342 through 442.450]
441.097 and community health programs established under ORS
430.610 through 430.700.
H.(2)

Mode of compliance.

Hospital records may be obtained

by SUbpoena duces tecum as provided in this section; if
disclosure of such records is restricted by law, the requirements
of such law must be met.
H.(2) (a) Except as provided in subsection (4) of this
section, when a SUbpoena duces tecum is served upon a custodian
of hospital records in an action in which the hospital is not a
party, and the SUbpoena requires the production of all or part of
the records of the hospital relating to the care or treatment of
19
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a patient at the hospital, it is sufficient compliance therewith
if a custodian delivers by mail or otherwise a true and correct
copy of all the records described in the sUbpoena within five
days after receipt thereof.

Delivery shall be accompanied by the

affidavit described in subsection (3) of this section.

The copy

may be photographic or microphotographic reproduction.
H.(2) (b) The copy of the records shall be separately
enclosed in a sealed envelope or wrapper on which the title and
number of the action, name of the witness, and the date of the
subpoena are clearly inscribed.

The sealed envelope or wrapper

shall be enclosed in an outer envelope or wrapper and sealed.
The outer envelope or wrapper shall be addressed as follows:

(i)

if the subpoena directs attendance in court, to the clerk of the
court, or to the jUdge thereof if there is no clerk; (ii) if the
subpoena directs attendance at a deposition or other hearing, to
the officer administering the oath for the deposition, at the
place designated in the sUbpoena for the taking of the deposition
or at the officer's place of business; (iii) in other cases
involving a hearing, to the officer or body conducting the
hearing at the official place of business; (iv) if no hearing is
scheduled, to the attorney or party issuing the subpoena.

If the

subpoena directs delivery of the records in accordance with this
subparagraph, then a copy of the sUbpoena shall be served on the
injured party not less than [ten] 14 days prior to service of the
sUbpoena on the hospital.
H.(2) (c) After filing and after giving reasonable notice in
20
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writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
or the attorney of record of a party in the presence of the
custodian of the court files, but otherwise shall remain sealed
and shall be opened only at the time of trial, deposition, or
other hearing, at the direction of the jUdge, officer, or body
conducting the proceeding.

The records shall be opened in the

presence of all parties who have appeared in person or by counsel
at the trial, deposition, or hearing.

Records which are not

introduced in evidence or required as part of the record shall be
returned to the custodian of hospital records who submitted them.
H.(2) (d) For purposes of this section, the sUbpoena duces
tecum to the custodian of the records may be served by first
class mail.

service of subpoena by mail under this section shall

not be sUbject to the requirements of subsection (3) of
section D. of this rule.

H. (3)

Affidavit of custodian of records.

H.(3) (a)

The records described in subsection (2) of this

section shall be accompanied by the affidavit of a custodian of
the hospital records, stating in substance each of the following:

(i) that the affiant is a duly authorized custodian of the
records and has authority to certify records;

(ii) that the copy

is a true copy of all the records described in the subpoena;

(iii) the records were

prepar~d

by the personnel of the hospital,

staff physicians, or persons acting under the control of either,
in the ordinary course of hospital business, at or near the time
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1990 Promulgation
ORCP 55

of the act, condition, or event described or referred to therein.
H.(3) (b)

If the hospital has none of the records described

in the sUbpoena, or only part thereof, the affiant shall so state
in the affidavit, and shall send only those records of which the
affiant has custody.
H.(3) (c)

When more than one person has knowledge of the

facts required to be stated in the affidavit, more than one
affidavit may be made.
H. (4)

Personal attendance of custodian of records may be

required.

H.(4) (a)

The personal attendance of a custodian of hospital

records and the production of original hospital records is
required if the subpoena duces tecum contains the following
statement:

The personal attendance of a custodian of hospital records
and the production of original records is required by this
subpoena.

The procedure authorized pursuant to Oregon Rule of

civil Procedure 55 H.(2) shall not be deemed sufficient
compliance with this sUbpoena.

H.(4) (b) If more than one subpoena duces tecum is served on
a custodian of hospital records and personal attendance is
required under each pursuant to paragraph (a) of this subsection,
the custodian shall be deemed to be the witness of the party
serving the first such sUbpoena.
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H.(5)

Tender and payment of fees.

Nothing in this section

requires the tender or payment of more than one witness and
mileage fee or other charge unless there has been agreement to
the contrary.
COMMENT

The Council revised ORCP 55 and 43 to provide for use of a
subpoena to require a non-party to produce books, papers,
documents or tangible things and permit inspection thereof
without scheduling a deposition.
In Vaughan v. Taylor, 79 Or App
359 (1986), the Court of Appeals held that production of
documents in the hands of a non-party could only be accomplished
by scheduling a deposition. Under the new procedure, a sUbpoena
for production may be used without scheduling a deposition.
The non-depostion subpoena for production and inspection
must be served on each party seven days before the sUbpoena can
be served upon the person required to produce the material. The
person required to produce material must be given 14 days to
respond.
Both periods may be shortened by court order. The
non-party sUbject to such subpoena may either secure a court
order to control production or simply file objections to the
requested production. If objections to production are filed, the
party seeking production is required to secure a court order
before any production is allowed.
service by mail would not be allowed for a non-deposition
sUbpoena for production. A non-deposition subpoena also cannot
be used to force a non-party to allow entry upon land.
The Council decided that the existing definition of
"hospital" in ORCP 55 H(l) was incorrect. The corrected
definition includes traditional hospitals which treat the
mentally or physically ill, rehabilitation centers, college
infirmaries, chiropractic facilities, facilities for the
treatment of alcoholism or drug abuse, and any other facilities
which the Health Division determines are classified as
"hospitals". Also included are: hospital-associated ambulatory
surgery centers, which are surgery centers operated by hospitals
but independently from the hospital campus; long-term care
facilities, including both skilled nursing facilities and
intermediate care nursing facilities; free-standing ambulatory
surgery centers, such as those operated by many physicians
groups; and, county mental health clinics. All of these, except
county mental health clinics, were included in the prior
definition. The new definition excludes some organizations that
were covered by the prior definition, including free standing
birthing centers, health maintenance organizations, .and hospital
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facility authorities. The definition is limited to a "licensed
health care facility." It does not include the records of
doctors' or chiropractors' offices. Discovery of doctors' or
chiropractors' records is covered under ORCP 44.
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SUBPOENA
RULE 55

A.

Defined; form.

A sUbpoena is a writ or order directed

to a person and may require the attendance of such person at a
particular time and place to testify as a witness on behalf of a
particular party therein mentioned or may require such person to
produce books, papers, documents, or tangible things and permit
inspection thereof at a particular time and place.

A subpoena

requiring attendance to testify as a witness requires that the
witness remain until the testimony is closed unless sooner
discharged, but at the end of each day's attendance a witness may
demand of the party, or the party's attorney, the payment of
legal witness fees for the next following day and if not then
paid, the witness is not obliged to remain longer in attendance.
Every sUbpoena shall state the name of the court and the title of
the action.
B.

For production of books, papers, documents, or tanqible

A subpoena may command the

thinqs and to permit inspection.

person to whom it is directed to produce and permit inspection
and copying of designated books, papers, documents, or tangible
things in the possession, custody, or control of that person at
the time and place specified therein.

A command to produce

books, papers, documents, or tangible things and permit
inspection thereof may be joined with a command to appear at
trial or hearing or at deposition or, before trial, may be issued
separately.

A person commanded to produce and permit inspection
9
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and copying of designated books, papers, documents, or tangible
things but not commanded to also appear for deposition, hearing,
or trial may, within 14 days after service of the subpoena or
before the time specified for compliance if such time is less
than 14 days after service, serve upon the party or attorney
designated in the SUbpoena written objection to inspection or
copying of any or all of the designated materials.

If objection

is made, the party serving the SUbpoena shall not be entitled to
inspect and copy the materials except pursuant to an order of the
court in whose name the subpoena was issued.

If objection has

been made, the party serving the subpoena may, upon notice to the
person commanded to produce, move for an order at any time to
compel production.

In any case, where a SUbpoena commands

production of books, papers, documents, or tangible things, the
court, upon motion made promptly and in any event at or before
the time specified in the SUbpoena for compliance therewith, may
(1) quash or modify the subpoena if it is reasonable and
oppressive or (2) condition denial of the motion upon the
advancement by the person in whose behalf the SUbpoena is issued
of the reasonable cost of producing the books, papers, documents,
or tangible things.
c.

C(l)

Issuance.
By whom issued.

A subpoena is issued as follows: (a)

to require attendance before a court, or at the trial of an issue
therein, or upon the taking of a deposition in an action pending
therein or, if separate from a SUbpoena commanding the attendance
10
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of a person, to produce books, papers, documents, or tangible
things and to permit inspection thereof: (i) it may be issued in
blank by the clerk of the court in which the action is pending,
or if there is no clerk, then by a jUdge or justice of such
court; or (ii) it may be issued by an attorney of record of the
party to the action in whose behalf the witness is required to
appear, subscribed by the signature of such attorney; (b) to
require attendance before any person authorized to take the
testimony of a witness in this state under Rule 38 C, or before
any officer empowered by the laws of the United states to take
testimony, it may be issued by the clerk of a circuit or district
court in the county in which the witness is to be examined; (c)
to require attendance out of court in cases not provided for in
paragraph (a) of this subsection, before a jUdge, justice, or
other officer authorized to administer oaths or take testimony in
any matter under the laws of this state, it may be issued by the
jUdge, justice, or other officer before whom the attendance is
required.
C(2)

By clerk in blank.

Upon request of a party or

attorney, any sUbpoena issued by a clerk of court shall be issued
in blank and delivered to the party or attorney requesting it,
who shall fill it in before service.
D.

service; service on law enforcement agency; service by

mail; proof of service.
D(1)

service.

Except as provided in subsection (2) of this

section, a sUbpoena may be served by the party or any other
11
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person 18 years of age or older.

The service shall be made by

delivering a copy to the witness personally and giving or
offering to the witness at the same time the fees to which the
witness is entitled for travel to and from the place designated

and:~:ill~i~J.~~i,i!~I:::;:I~~;::::I!ilE~~,i~~lii'~~~~i~~18~:!!i!i!~I;,iw~!it~i1i~I~:~i
Hlr one
day's attendance ~~~§. The service must be made so as to allow
.:<.,.:.:.,.;.:-:.:.:.:.:.:"

the witness a reasonable time for preparation and travel to the
place of attendance.

A subpoena for taking of a deposition,

served upon an organization as provided in Rule 39 C(6), shall be
served in the same manner as provided for service of summons in
Rule 7 0(3) (b) (i), 0(3) (d), 0(3) (e), or 0(3) (f).

Copies of each

SUbpoena commanding production of books, papers, documents, or
tangible things and inspection thereof before trial, not
accompanied by command to appear at trial or hearing or at
depos i t ion;'~i:iiiill:i~~ft~I!'!i~IiI:!;,~_!il~~~j:i~!:!:"l~~.tl!t.~1111~~oo:'i:i~:;'!iil:Hl\!~i~!~;~:
shall be served on each party at least seven days before the
SUbpoena is served on the person required to produce and permit
inspection, unless the court orders a shorter period.

In

addition, a SUbpoena shall not require production less than 14
days from the date of service upon the person required to produce
and permit inspection, unless the court orders a shorter period.
0(2)

Service on law enforcement agency.

0(2) (a)

Every law enforcement agency shall designate

individual or individuals upon whom service of SUbpoena may be
made.

At least one of the designated individuals shall be

available during normal business hours. In the absence of the
12
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designated individuals, service of sUbpoena pursuant to paragraph
(b) of this subsection may be made upon the officer in charge of
the law enforcement agency.
0(2) (b)

If a peace officer's attendance at trial is

required as a result of employment as a peace officer, a subpoena
may be served on such officer by delivering a copy personally to
the officer or to one of the individuals designated by the agency
which employs the officer not later than 10 days prior to the
date attendance is sought.

A subpoena may be served in this

manner only if the officer is currently employed as a peace
officer and is present within the state at the time of service.
0(2)(c)

When a subpoena has been served as provided in

paragraph (b) of this subsection, the law enforcement agency
shall make a good faith effort to give actual notice to the
officer whose attendance is sought of the date, time, and
location of the court appearance.

If the officer cannot be

notified, the law enforcement agency shall promptly notify the
court and a postponement or continuance may be granted to allow
the officer to be personally served.
0(2) (d)

As used in this sUbsection, "law enforcement

agency" means the oregon state police, a county sheriff's
department, or a municipal police department.
0(3)

Service by mail.

m~i~tl~~~

Under the following circumstances, service of a

sUbpoena to a witness by mail shall be the same legal force and
effect as personal service otherwise authorized by this section:
13
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D(3)(a)@*)!

,.,.:.;~.:.,.'.'.'.'.'

The attorney certifies in connection with or

upon the return of service that the attorney, or the attorney's
agent, has had personal or telephone contact with the witness,
and the witness[T] indicated a willingness to appear at trial if
sUbpoenaed;
D(3)[fbt]m~~~lffi~

The attorney, or the attorney's agent,

made arrangements for payment to the witness of fees and mileage
satisfactory to the witness; and
D(3) [fetr'~~~:i~:&M~I: The subpoena was mailed to the witness
more than 10 days before trial by certified mail or some other
designation of mail that provides a receipt for the mail signed
by the recipient, and the attorney received a return receipt
signed by the witness more than three days prior to trial.
D(3)

[fEI:t]I~:I~:1

Service of subpoena by mail may [flet,] be used

for a sUbpoena commanding production of books, papers, documents,
or tangible things, not accompanied by a command to appear at
trial or hearing or at deposition.
D(4)

Proof of service.

Proof of service of a subpoena is

made in the same manner as proof of service of a summons.
E.

subpoena for hearing or trial; prisoners.

If the

witness is confined in a prison or jail in this state, a subpoena
may be served on such person only upon leave of court, and
attendance of the witness may be compelled only upon such terms
as the court prescribes.

The court may order temporary removal

and production of the prisoner for the purpose of giving
testimony or may order that testimony only be taken upon
14
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deposition at the place of confinement.

The subpoena and court

order shall be served upon the custodian of the prisoner.
F.

Subpoena for taking depositions or requiring production

of books, papers, documents, or tangible things; place of
production and examination.

F(l)

Subpoena for taking deposition.

Proof of service of a

notice to take a deposition as provided in Rules 39 C and 40 A,
or of notice of SUbpoena to command production of books, papers,
documents, or tangible things before trial as provided in
subsection 0(1) of this rule or a certificate that such notice
will be served if the SUbpoena can be served, constitutes a
sufficient authorization for the issuance by a clerk of court of
subpoenas for the persons named or described therein.
F(2)

Place of examination.

A resident of this state who is

not a party to the action may be required by subpoena to attend
an examination or to produce books, papers, documents, or
tangible things only in the county wherein such person resides,
is employed, or transacts business in person, or at such other
convenient place as is fixed by an order of court.

A nonresident

of this state who is not a party to the action may be required by
SUbpoena to attend

~riill~~Wri$~$Bri or
:;::::::::::::;:~;::~:;:::~::::~::::::;::::::::;::::::~~~::::::::::::::::::::;:~::::~::;:~:;:;:

to produce books, papers,

documents, or tangible things only in the county wherein such
person is served with a SUbpoena, or at such other convenient
place as is fixed by an order of court.

1i:~~I~M~!::;li!jl!li~:~~,IIijlllllllij!"'!II~:al:I,:gE~::ii!.~!:~I~el'~::;::,::;m:~:::I':i~;;lt
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G.

Disobedience of subpoena; refusal to be sworn or answer

as a witness.

Disobedience to a sUbpoena or a refusal to be

sworn or answer as a witness may be punished as contempt by a
court before whom the action is pending or by the jUdge or
justice issuing the sUbpoena.

Upon hearing or trial, if the

witness is a party and disobeys a sUbpoena or refuses to be sworn
or answer as a witness, such party's complaint, answer, or reply
may be stricken.
H.

H(l)

Hospital records.
Hospital.

As used in this

[see~iefi] $~W~,
,:,:::::~::,:::,:~::::::::::

unless the

context requires otherwise, "hospital" means a health care
facility defined in ORS 442.015(14) (a) through (d) and licensed
under ORS 441.015 through 441.097 and community health programs
established under ORS 430.610 through 430.700.
H(2)

Mode of compliance.

by SUbpoena [daees

~eeam] gn$~
""':""':':':""':w:':

Hospital records may be obtained
as provided in this section[T]M
,.:':.'

~~Iml~~oo if disclosure of [saeb] ~~g~~~II!~lt! records is
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restricted [:by] ~~j::::!IlI~En~i~::llffl:.*~§~'li~li::'li!~~~,,:gE:!::;I~~~~~~l aw [ -t;fie
retIui'r:elReHts sf sueh la\i must se lRet.], .~~.':I:!filml:11~il~I~~~

~msg~!lI,::'i~!~~:~il;tig~j:'~~::I:!!!i~~g~g~i~!!!ij:"~nt:l?ll~1~gf1!~::~!fi~:,:::.~:I::'·i.~g~D~i::la~~~~
1!~ljj?ll~\!f.!$$j~!§!a~!:!il~:::ljlt!I~'::I::I~~~~fi~Dllji:~~ft,IJ,!~~~:::j:.:mli:,:':Sg!I~~~lii:I~!!:i'.i!t%\'!

!1.::i:j~.II~~I$~:~j~!::I::':~lw~;~D~~'Ij~!E~I!I;j\:i~n:::ii~I!~E~~~~!~~::"jl~I~II:i,gElm?ll
gE:I:i'~!E~I!I:::::imB~ggl~~~i::::g~fiii'~~ll~.I~IE:l!!~1~:::ji~gfi~mifl:~:i:I:I,,:,'BaI1i':i:i1IB
g~n~~nljfjj~~:ii:I~~.II1:~?IlI~~::~:Ii:iigll'1~~~ijlj~~:j:.~]:jj?ll~Q)g§~!fim~':I,~t~mg~!I;:!:iI91
i~::j:~?Il~!fim!ll~i~!!!ii:K~I~:~:~,:lj,~lj::g~n~~m§I~!!!i:I:i~~91Ig~i~:~D:jl::g~j·:~!~j:iilil~i~
~mi~~~i~imj'ij:~~ljtl!~:::,:jig~Rg~D!'§[j:j:i:ij~~ii:!~mlll~l~illil'~~~'Iilii:l~~~i~D~:!:i!lii:!Ilgl~1
g.,~I:jjl~~~::jj~~$gll~nl:lijllmjl:i:~I~I~~t%~j~m:I!@I':!jIE!!lI~lffiifij:i::i9~:jij!I~:jI~!I~~!l1

~~lg~!IDij:jli1l)IilJ:;1;11,::'::~I~i~I~?Il~I·j!IE~!;1Bg~~glffii~~:~Ij::.§iI'~!!\9~~!l1
?Il~:~~gfij~~¥~:Ij~,~:j:'·I.§:ji!_~~~;:~::
H(2)(a)

Except as provided in sUbsection (4) of this

section, when a sUbpoena [euees teeulR] is served upon a custodian
of hospital records in an action in which the hospital is not a
party, and the subpoena requires the production of all or part of
the records of the hospital relating to the care or treatment of
a patient at the hospital, it is sufficient compliance therewith
if a custodian delivers by mail or otherwise a true and correct
copy of all the records [eeserisee iH] i§~lffl~~~M§w~~ the subpoena
within five days after receipt thereof.

Delivery shall be

accompanied by the affidavit described in subsection (3) of this
section.

The copy may be photographic or microphotographic

reproduction.
H(2)(b)

The copy of the records shall be separately

enclosed in a sealed envelope or wrapper on which the title and
17
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number of the action, name of the witness, and date of the
sUbpoena are clearly inscribed.

The sealed envelope or wrapper

shall be enclosed in an outer envelope or wrapper and sealed.
The outer envelope or wrapper shall be addressed as follows: (i)
if the subpoena directs attendance in court, to the clerk of the
court, or to the jUdge thereof if there is no clerk; (ii) if the
sUbpoena directs attendance at a deposition or other hearing, to
the officer administering the oath for the deposition, at the
place designated in the subpoena for the taking of the deposition
or at the officer's place of business; (iii) in other cases
involving a hearing, to the officer or body conducting the
hearing at the official place of business; (iv) if no hearing is
scheduled, to the attorney or party issuing the subpoena. If the
sUbpoena directs delivery of the records in accordance with
[~]

sUbparagraph 1~~~I~~~m~~, then a copy of the sUbpoena

shall be served on the [iftjHFea paFty] pl'III~~II~i~~~;~~~~~~~i
~~!lII~ljl~I\lHilfj)'lili:~!li;~::!:I~f!m~I~!:RU~jl!!l~I::!~~:::i:j~f!!!l::":iW1m~;~!~~,~2;}~;1
not less than

14 days prior to service of the subpoena on the hospital.
H(2)

(c)

After filing and after giving reasonable notice in

writing to all parties who have appeared of the time and place of
inspection, the copy of the records may be inspected by any party
or the attorney of record of a party in the presence of the
custodian of the court files, but otherwise shall remain sealed
and shall be opened only at the time of trial, deposition, or
other hearing, at the direction of the jUdge, officer, or body
conducting the proceeding.

The records shall be opened in the
18

1994 Promulgation
ORCP 55

presence of all parties who have appeared in person or by counsel
at the trial, deposition, or hearing.

Records which are not

introduced in evidence or required as part of the record shall be
returned to the custodian of hospital records who submitted them.
H(2) (d)

For purposes of this section, the sUbpoena duces

tecum to the custodian of the records may be served by first
class mail.

Service of subpoena by mail under this section shall

not be subject to the requirements of subsection (3) of section D
of this rule.
H(3)

Affidavit of custodian of records.

H(3) (a)

The records described in subsection (2) of this

section shall be accompanied by the affidavit of a custodian of
the hospital records, stating in substance each of the following:
(i) that the affiant is a dUly authorized custodian of the

records and has authority to certify records; (ii) that the copy
is a true copy of all the records [deseribed ift] ~1~1~llwIIMI~
the sUbpoena; (iii) that the records were prepared by the
personnel of the hospital, staff physicians, or persons acting
under the control of either, in the ordinary course of hospital
business, at or near the time of the act, condition, or event
described or referred to therein.
H(3)(b)

If the hospital has none of the records described

in the subpoena, or only part thereof, the affiant shall so state
in the affidavit, and shall send only those records of which the
affiant has custody.
H(3)(c)

When more than one person has knowledge of the
19
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facts required to be stated in the affidavit, more than one
affidavit may be made.
H(4)

Personal attendanoe of oustodian of reoords may be

required.

H(4) (a)

The personal attendance of a custodian of hospital

records and the production of original hospital records is
required if the SUbpoena duces tecum contains the following
statement:

The personal attendance of a custodian of hospital records
and the production of original records is required by this
SUbpoena.

The procedure authorized pursuant to Oregon Rule of

civil Procedure 55 H(2) shall not be deemed sufficient compliance
with this SUbpoena.

H(4) (b)

If more than one SUbpoena duces tecum is served on

a custodian of hospital records and personal attendance is
required under each pursuant to paragraph (a) of this subsection,
the custodian shall be deemed to be the witness of the party
serving the first such SUbpoena.
H(5) Tender and payment of fees.

Nothing in this section

requires the tender or payment of more than one witness and
mileage fee or other charge, unless there has been agreement to
the contrary.
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COMMENT TO RULE 55
55 D(l) is amended at the suggestion of the OSB Procedure
and Practice Committee to provide that service of a subpoena,
even though not commanding personal appearance at a trial,
hearing or deposition, be accompanied by payment of one day's
attendance fee. The purpose of this amendment is to provide some
compensation to persons or organization for their time and effort
in complying with subpoenas to produce books, papers, documents
or tangible things by permitting inspection and copying of
originals or by mailing certified copies to the address specified
in the SUbpoena.

This subsection is also amended to make clear that copies of
SUbpoenas commanding production of books, documents, papers or
tangible things before trial must be served upon all other
parties within the prescribed time, whether such SUbpoenas are
served personally or, as permitted by renumbered subsection 55
0(3), by mail.
55 D(3) is renumbered.
\
55 D(3) (b) is amended to provide that SUbpoenas commanding
production of books, paper, documents or tangible things may be
served by mail. service by personal delivery remains permissible
at the option of the party issuing the subpoena.
55 F(2) is amended at the suggestion of the aSB Procedure
and Practice Committee by adding the words "an examination" to
the second sentence regarding nonresidents, so that the wording
parallels that of the first sentence regarding residents. No
change of meaning is intended.
55 F(3) is added to provide that a SUbpoena commanding
production of books, papers, documents or tangible things without
a personal appearance by the person subpoenaed may, at the option
of the party issuing the SUbpoena, specify that production shall
be either by permitting inspection and copying of originals or by
mailing certified true copies of the requested items to the
address shown in the SUbpoena. The purpose of this amendment is
to save the time and expense often entailed by traveling to the
subpoenaed person's county of residence or place of business for
inspection and copying of originals when the party issuing the
SUbpoena believes that mailing of certified copies will suffice.
The Council's intent is that the place from which copies are
mailed be deemed the place where they are produced for purposes
of subsection F(2) of this rule.
55 H(l) is amended to substitute "rule" for "section" to
make clear that the definition of "hospital" in this subsection
applies wherever the word "hospital" appears throughout this
rule, such as in new subsection F(3).
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55 H(2) is amended with the intent to minimize some
difficulties encountered in sUbpoenaing of hospital records. The
term "duces tecum" is deleted because it is not accurate as
applied to sUbpoenas commanding production of hospital records
without personal appearance by their custodian. Such appearance
continues to be obtainable pursuant to subsection 55 H(4) when
that is deemed necessary. Also, the word "only" is added to
emphasize that hospital records may be subpoenaed exclusively by
compliance with this section.

The amended language of the second, third and fourth
sentence of this subsection is intended to accomplish two
purposes. The first is more fully to alert parties sUbpoenaing
hospital records that some of them are prohibited by federal or
state privacy regulations from being disclosed absent an
appropriate consent or court order. When necessary and
obtainable, such consent or court order should accompany service
of the sUbpoena. Unless a consent or court order accompanies
service, a hospital will frequently be prohibited by state or
federal regulations, not only from producing copies of requested
records, but from even disclosing the existence of such records
or that they are in its custody.
The second purpose of the amended language is to provide
clear direction to hospitals on how to comply with sUbpoenas that
command production of records, some of which are protected by
privacy regulations and others of which are not. Unless a
sUbpoena is accompanied by an appropriate consent or court order,
only records not protected should be produced. When a subpoena
commands production of records all of which are protected, and no
appropriate consent or court order is provided, the hospital
records custodian should notify the party issuing the subpoena,
or his or her counsel, that there are no records responsive to
the subpoena.
55 H(2) (a) is amended to delete "duces tecum" for the reason
stated in the Staff Comment to subsection H(2) above, and to
substitute "responsive to" for "described in" for consistency of
usage with that subsection as amended.
55 H(2) (b) is amended to clarify which sUbparagraph is
referenced in the fourth sentence, and to provide that copies of
hospital records sUbpoenas must be served upon all parties, as
well as upon the person who is the sUbject of the records, who
might not be an "injured party" as so described in the prior
language of this paragraph.
55 H(3)(a) is amended to substitute "responsive to" for
"describeCi in" for consistency with subsection H(2) as amended.

22

OREGON LAWS 1995
OREGON LAWS 1995

keeper of medical records. Service on the attorney for a patient or health care recipient under
this section may be made in the manner provided by ORCP 9 B. If the patient or health care
recipient is not represented by an attorney, service of a true copy of the subpoena must be
made on the patient or health care recipient at
least 24 hours before the subpoena is served on
the custodian or other keeper of medical records. Service on a patient or health care recipient under this section must be made in the
manner specified by ORCP 7 D(3)(a) for service
on individuals.
I(3) Affidavit of attorney. If a true copy of a
subpoena duces tecum for medical records of a
patient or health care recipient cannot be served
on the patient or health care recipient in the
manner required by subsection (2) of this section, and the patient or health care recipient is
not represented by counsel, a subpoena duces
tecum for medical records served on a custodian
or other keeper of medical records is valid if the
attorney for the person serving the subpoena
attaches to the subpoena the affidavit of the attorney attesting to the following: (a) That reasonable efforts were made to serve the copy of
the subpoena on the patient or health care recipient, but that the patient or health care recipient could not be served; (b) That the party
subpoenaing the records is unaware of any attorney who is representing the patient or health
care recipient; and (c) That to the best knowledge of the party subpoenaing the records, the
patient or health care recipient does not know
that the records are being subpoenaed.
1(4) Application, The requirements of this
section apply only to subpoenas duces tecum for
PFatient care and health care records kept by a
icensed, registered or certified health practitioner as described in ORS 18.550, a health care
service contractor as defined in ORS 750.005, a
home health agency licensed under ORS chapter
443 or a hospice program licensed, certified or
accredited under OHS chapter 443.

ervation Act of 1966, as amended (16 U.S.C. §470
et seq.).
(2) No permit for the demolition or modification of property removed from consideration
for historic property designation under subsection (1) of this section shall be issued during
the 120-day period following the date of the
property owner's refusal to consent.
(3) A local government shall allow a property
owner to remove from the property a historic
property designation that was imposed on the
property by the local government.
SECTION 22. The State Historic Preservation Officer shall report the implementation of,
and the effects of, this Act upon the historic
property special assessment program. The report shall be made to the interim committee
functioning after adjournment sine die of the
Sixty-ninth Legislative Assembly to which revenue matters are assigned. The report shall be
made no later than September 30, 1998.
SECTION 23. Section 22 of this Act is repealed on December 31, 1998.
Approved by the Governor July 19, 1995
Filed in the office of Secretary of State July 20, 1995
Effective date September 9, 1995

CHAPTER 694
AN ACT

ChaD.
695
Chap. 695

SB 597

Relating to subpoenas; creating new provisions; and
amending ORCP 55.
Be It Enacted by the People of the State of
Oregon:
SECTION 1. ORCP 55, as amended by the
Council on Court Procedures by promulgation
dated Decembtir 10, 1994, is further amended by
adding a new section I to read:
I. Medical records,
(1) Service on patient or health care recipient required Except as provided in subsection
(3) of this section, a subpoena duces tecum for
medical records served on a custodian or other
keeper of medical records is not valid unless
proof of service of a copy of the subpoena on the
patient or health care recipient, or upon the attorney for the patient or health care recipient,
made in the same manner as proof of service of
a summons, is attached to the subpoena served
on the custodian or other keeper of medical records.
1(2) Manner of service, If a patient or health
care recipient is represented by an attorney, a
true copy of a subpoena duces tecum for medical
records of a patient or health care recipient
must be served on the attorney for the patient
or health care recipient at least 24 hours before
the subpoena is served on a custodian or other

SECTION 2. The amendments to ORCP 55 by
section 1 of this Act apply only to subpoenas
served on or after the effective date of this Act.
Approved by the Governor July 19, 1995
Filed in the office of Secretary of State July 20, 1995
Effective date September 9, 1995

CHAPTER 695
AN ACT

SB 598

Relating to physicians.
Be It Enacted by the People of the State of
Oregon:
SECTION 1. (1) If a physician is required to
be responsible for the care of a patient of an2103
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SUBPOENA
RULE 55
I

Medioal reoords.

* *

* * *

I(2)

Manner of servioe.

If a patient or health care

recipient is represented by an attorney, a true copy of a
subpoena duces tecum for medical records of a patient or health
care recipient must be served on the attorney for the patient or
health care recipient at least 24 Rears II*I~
before the
::;:;:::;:::!.!.!.!:::
...
~

subpoena is served on a custodian or other keeper of medical
records.

1~.[I::\1_illr.~I.~ijt.II~!;:j.l1
. .il.l!i.I_I,l:i

~~~~II~I~~ill~~ Service on the attorney for a

patient or health care recipient under this section may be made
in the manner provided by GReP

~~

9 B.

If the patient or

health care recipient is not represented by an attorney, service
of a true copy of the subpoena must be made on the patient or
health care recipient at least 24 Rears

~f.I~
'_.·.·.·.·......w.·.·.·.·.·..·.·..·..w.·

before the

subpoena is served on the custodian or other keeper of medical
records.

• •~I.l. .II\I~1

_~;lft_.ljll!
. .11Ii.~i~K.j~:

iI~~1~~IIIIIi~jJjI~l Service on a patient or health care

recipient under this section must be made in the
specified by GReP

~

manner

7 D(3)(a) for service on individuals.

* * * * *
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COMMENT TO RULE 55

subsection I(2) is amended to change from 24 hours to 15
days the minimum advance period a copy of a medical records
sUbpoena must be served on the patient, health care recipient, or
his or her attorney, before such sUbpoena is served on the
custodian or other keeper of such records. This amendment is
prompted by concern that requiring only 24 hours advance notice
to the patient, etc., could often afford an inadequate
opportunity for objection to a medical records subpoena, in the
absence of which waiver of the patient-physician privilege might
inappropriately be inferred. This subsection is not intended to
modify or affect the patient-privilege provided for in the Oregon
Rules of Evidence 504, 504-1, 504-2, 504-4, and 507.
Because, under some circumstances, a party issuing a medical
records sUbpoena might be unduly delayed by having to wait a full
15 days for production, courts are given discretionary authority
to shorten the waiting period for good cause shown.
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SUBPOENA
RULE 55

*

*

I

Medical records.

*

*

1(2)

*

*

*
Manner of service.

If a patient or health care

recipient is represented by an attorney, a true copy of a
sUbpoena duces tecum for medical records of a patient or health
care recipient must be served on the attorney for the patient or
health care recipient [at least 15] not less than 14 days before
the sUbpoena is served on a custodian or other keeper of medical
records.

Upon a showing of good cause, the court may shorten or

lengthen the [lS-day] 14-day period.

Service on the attorney for

a patient or health care recipient under this section may be made
in the manner provided by Rule 9 B.

If the patient or health

care recipient is not represented by an attorney, service of a
true copy of the sUbpoena must be made on the patient or health
care recipient [at least 15] not less than 14 days before the
subpoena is served on the custodian or other keeper of medical
records.

Upon a showing of good cause, the court may shorten or

lengthen the [lS-day] 14-day period.

service on a patient or

health care recipient under this section must be made in the
manner specified by Rule 7 D(3) (a) for service on individuals.

*

*

*

*

Council on Court Procedures, Staff Comment, 1998
Subsection 55 1(2) is amended to change from 15 to 14 the
minimum number of days before being served on the records
custodian a medical records subpoena must be served on the
9

1998 Promulgation
ORCP 55

patient or health care recipient to whom the records pertain, or
on his or her attorney. This amendment makes this sUbsection
consistent with the 14 days required for hospital records
sUbpoenas by paragraph H(2) (b) of this rule.

10
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SUBPOENA
RULE 55

"*

*

*

*

*

[H Hospital records.

R(l) Hospital.

As used in this rule, unless the context

requires otherwise, "hospital" means a hospital, as defined in DRS

442.015(19),

or a

long term care

facility or an ambulatory

surgical center, as those terms are defined inORS 442.015, that
is licensed under ORS 441.015 through 441.097 and community health
·programs established under ORS 430.610 through 430.695.]
H

Individually identifiable health information.

H (1)

Definitions.

As

used

in

this

rule,

"individually identifiable health information"

the

terms

and "gualified

protective order" are defined as follows:
"Individually identifiable health inforniation" means

Ha) (a)

information which identifies an individual or which could be used
to

identify an

individualj

which has been collected from an

individual and created or received by a health care provider,
health plan,

employer, or health care clearinghouse:

and which

relates to the past, present or future physical or mental health
or condition of an individual: the provision of health care to an
indi vidual:

or

the past,

present,

or

future

payment

for the

provision of health care to an individual.
H(ll (b)

"Oualified protective order" means an order of the
... ,',

court,

by

otherwise!

stipulation

of

the

parties

to

the

litigation or

that prohibits the parties from using or disclosing

5
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individua~~y.identifiab~e hea~th

than the

~itiqation

information for any purpose other

for which such information was requested and

which requires .the return to the

linc~uding

custodian of such

individua~~y identifiab~e hea~th

information or destruction of the
information

oriqina~

all copies made) at the end of the

litigation.
[H(2) Mode of compliance.

by subpoena

Hospital records may be obtained

only as provided in

this

section.

However,

if

disclosure of any requested records is restricted or otherwise
limited by state or federal law, then the protected records shall
not

be

disclosed

in

to

response

the

subpoena

unless

the

requirements of the pertinent law have been complied wi th and such
compliance is evidenced through an appropriate court order or
through execution of an appropriate consent.

or court

o·rder,

production

Absent such consent

of the requested records not so

protected shall be considered production of. the records responsive

to the subpoena.

If an appropriate consent .or court order does

accompany the subpoena, then production of all records requested
shall be considered production of the records responsive to the
subpoena .J
HI 2)

Mode

of Compliance. Individually identifiable health

information may be obtained by subpoena only as provided in this
section.

However,

if disclosure of any requested· records is

restricted or otherwise limited by state or federal law. then the
protected reoords shall not be disclosed in response to the

6
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subpoena unless

the

reguesting party has

complied with the

applicable law.
H(2) (a)
reguesting

The

attorney

production

information must

of

for

the

party issuing

individually

a

subpoena

identifiable

health

serve the custodian or other keeper of such

information either with a qualified protective order or with an
affidavit

or declaration together with

documentation demonstrating that:

(i)

attached supporting

the party has made a good

faith attempt to provide written notice to' the individual or the
individual's attorney that the indiyidual or the attorney had 14
days from the date of the notice to object:

(ii) the notice

included the proposed subpoena and sufficient information about
the litigation in which the individually identifiable health
information was being requested to permit the individual or the
individual's

attorney to object:

(iii)

the individual did not

object within the 14 days or, if objections were made. they were
resolved and the infOrmation being sought is consistent with such
resolution.

The party issuing a subpoena must also certify that

he or she will, promptly upon request, permit the patient or the
patient's representative to inspect and copy the records received.

this

[H(2) (a)]

H(2) (b)

section,

when a

Except as provided in subsection (4) of
subpoena is served upon a

custodian of

[hospital records] individually identifiable health information in

an action in which,the [hospital] entity or person is not a party,
and the subpoena requires the production of all or part of the
records of the [hospital] entity or person relating to the care or

7
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treatment of [a patient]

an individual

[at the hospital],

it is

sufficient compliance therewith if a custodian delivers by mail or
otherwise a true and correct copy of all the records responsive to
the subpoena within five days after receipt thereof.

Delivery

shall be accompanied by the affidavit described in subsection (3)
of

this

section.

[The

copy

may

be

photographic

or

microphotographic reproduction.]
[H(2J (bJ]

H(2)(c)

The copy of the records shall be separately

enclosed in a sealed envelope or wrapper on which the title and
number

of

the action,

name of the witness,

subpoena are clearly inscribed.

and date of the

The sealed envelope or wrapper

shall be enclosed in an outer envelope or wrapper and sealed.
outer envelope or wrapper shall be addressed as follows:
the subpoena directs attendance in court,

The

(i) if

to the clerk of the

court, or to the judge thereof if there is no clerk;

(ii) if the

subpoena directs attendance at a deposition or other hearing, to
the officer administering the oath for the deposition,

at the

place designated in the subpoena for the taking of the deposition
or at the officer's place of business;

(iii)

in other cases

involving a hearing, to the officer or body conducting the hearing
at

the

official place of business;

(iv)

if no hearing is

scheduled, to the attorney or party issuing the subpoena.
subpoena directs
subparagraph

delivery of

[H(2J (bJ (ivJ]

the records

H(2) (c) (iv)

I

If the

in accordance with
then a

copy of the

proposed subpoena shall be served on the person whose records are

sought and on all other parties to the litigation, not less than

8
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14 days prior to service of the subpoena on the

[hospital] entity

or person. Any party to the proceeding may inspect the records
provided and/or request a complete copy of the records.

Upon

.

request, the records must be promptly provided by the party who
issued the subpoena at the requesting party's expense.
[H(2) (c)]

H(2)

(d) After filing and after giving reasonable

notice in writing to all parties who have appeared of the time and
place of inspection, the copy of the records may be inspected by
any party or the attorney of record of a party in the presence of
the custodian of the court files,

but otherwise shall remain

sealed and shall be opened only at the time of trial, deposition,
or other hearing, at the direction of the judge, officer, or body
conducting the proceeding.

The records shall be opened in the

presence of all parties who have appeared in person or by counsel
at

the trial,

deposition,

or hearing.

Records which are not

introduced in evidence or required as part of the record shall be
returned to the custodian of hospital records who submitted them:
[H(2) (d)]
duces

H(2)

(e) For purposes of this section, the subpoena

tecum to the custodian of the records may be served by

first class mail.

Service of subpoena by mail under this section

shall not be subject to the requirements of [section D(3) of this

rule] subsection (3) of section D.
H(3)

Affidavit or declaration of custodian of records.

H(3)(a)

The records described in subsection

(2)

of this

section shall be accompanied by the affidavit or declaration of a
custodian of the [hospital] records, stating in substance each of
9
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the following:

(i)

that the affiant or declarant is a duly

authorized custodian of the records and has authority to certify
records;

(ii)

that the copy is a true copy of all the records

responsive to the subpoena;

(iii) that the records were prepared

by the personnel of the [hospital, staff physicians, or] entity or
person[s]

acting under the control of either,

course of [hospital]

in the ordinary

the entity's or person's business, at or near

the time of the act, condition, or event described or referred to
therein.
H(3)(b)

If the

[hospital] entity or person has none of the

records described in the subpoena,

or only A part thereof, the

affiant

state

or

declarant

declaration[,]

shall

so

in

the

affidavit m;.

and shall send only those records of which the

affiant or declarant has custody.
H(3) (c)

When more than oDe person has knowledge of the facts

required to be stated in the affidavit or declaration, more than
one affidavit or declaration may be [made] used.
H (4)

l?ersonal

attendance of custodian of

records may be

required.

H(4) (a)

The personal attendance of a custodian of [hospital]

records and the production of original
required if

the

subpoena duces

[hospi tal]

tecum contains

the

records is
following

statement:

The personal attendance of a custodian of [hospital] records
and the production of original records is required by this
subpoena.
The procedure authorized pursuant to Oregon Rule of
10
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civil Procedure 55 H(2) shall not be deemed sufficient compliance
with this subpoena.
H(4) (b)
custodian

If more than one subpoena duces tecum is served on a

of

[hospital]

records

and personal

attendance is

required under each pursuant to paragraph (a) of this subsection,
the custodian shall be deemed to be the witness of the party
serving the first such subpoena.
H(5)

Tender and payment of fees.

Nothing in this section

requires ,the tender or pa:(IDent of more than one witness and
mileage fee or other charge unless there has been agreement to the
contrary.
H (6)

provision,

Scope
this

of

Notwithstanding

discovery.

any

other

rule does not 'expand the scope of discovery

beyond that provided in Rule 36 or Rule 44.

,[I Medical records.
1(1) Service on patient or health care recipient required.
Except as provided in subsection (3) of this section, a subpoena
duces tecum for medical records served on a custodian or other
keeper of medical records is not valid unless proof of service of
a copy of the subpoena on the patient or health care recipient, or
upon the attorney for the patient or health care recipient, made
in the same manner as proof of service of a summons, is attached
to the subpoena served on the custodian or other keeper of medical
records.
1(2) Manner of service. If a patient or,health care recipient
is represented by an attorney, a true copy of a subpoena duces
tecum for medical recor¢ls of a patient or heal th ca;re recipient
must be served on the attorney for the patient or health care
recipient not less than 14 days before the subpoena is served on a
custodian or other keeper of medical records.
Upon a showing of
good cause, the court may shorten or lengthen the 14-day period.
Service on the attorney for a patient or health care recipient
under this section may be made in the manner provided by Rule 9 B.
If the patient or health care recipient is not represented by an
attorney, service of a true copy of the subpoena must be made on
11
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the patient or health care recipient not less than 14 days before
the subpoena is served on the custodian or other keeper of medical
records.
Upon a showing of good cause, the court may shorten or
lengthen the 14-day period.
Service on,a patient or health care
recipient under this section must be made in the manner specified
by Rule 7 D(3) (a) for service on ,individuals.
I(3) A££idavit or attorney.
If a true copy of a subpoena
duces tecum for medical records of a patient or health care
recipient cannot be served on the patient or health care recipient
in the manner required by subsection (2) of this section, and the
patient or health care recipient is not represented by counsel, a
subpoena duces tecum for medical records served on a custodian or
other keeper of medical records is valid i f the attorney for the
person serving the subpoena attaches to the subpoen~the affidavit
of the attorney attesting to the following:
(aJ That reasonable
efforts were made to serve the copy of the subpoena on the patient
or health care recipient, ,but that the patient or health care
recipient could not be served; (b) That the party subpoenaing the
records is L\naware of any attorney who is representing the patient
or health care recipient; and (c) That to the best knowledge of
the party subpoenaing the records, the patient or health care
recipient does not know that the records are being subpoenaed.
I(4)
Application.
The requirements of this section apply
only to subpoenas duces tecum for patient care and health care
records kept by a licensed, registered or certified health
practitioner as described in OR$ 18.550, a health care service
contractor as defined in ORS 750.005, a home health agency
licensed under ORS chapter 443 or a hospice program licensed,
certified or accredited under ORS chapter 443.]

INS'l'RUC'l'IONS 'l'O JURy
AND DELIBERA'l'ION
RULE 59

* *

*

*

*

B Charging the jury.

In charging the jury, the court shall

state to them all matters of law necessary for their information
in giving their verdict.

Whenever the knowledge of the court is

by statute made evidence of a fact,

12

the court shall declare such
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SUBPOENA
RULE 55
*****
F(3) Production without examination or deposition. A party who issues a
subpoena may command the person to whom it is issued[, other than a hospital,] to produce
books, papers, documents, or tangible things, other than individually identifiable health
information as described in section H, by mail or otherwise, at a time and place specified in
the subpoena, without commanding inspection of the originals or a deposition. In such
instances, the person to whom the subpoena is directed complies if the person produces
copies of the specified items in the specified manner and certifies that the copies are true
copies of all the items responsive to the subpoena or, if all items are not included, why they
are not.
*****

35 - 2006 Proposed Changes to ORCP

2008 Promulgation
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1

SUBPOENA

2

RULE 55

3

*****

4

D Service; service on law enforcement agency; service by mail; proof of service.

5

D(1) Service. Except as provided in subsection (2) of this section, a subpoena may be served

6

by the party or any other person 18 years of age or older. The service shall be made by delivering

7

a copy to the witness personally and giving or offering to the witness at the same time the fees to

8

which the witness is entitled for travel to and from the place designated and, whether or not

9

personal attendance is required, one day’s attendance fees. The service must be made so as to

10

allow the witness a reasonable time for preparation and travel to the place of attendance. A

11

subpoena for taking of a deposition, served upon an organization as provided in Rule 39 C(6),

12

shall be served in the same manner as provided for service of summons in Rule 7 D(3)(b)(i),

13

D(3)(c)(i), D(3)(d)(i), D(3)(e), [or] D(3)(f),or D(3)(h). Copies of each subpoena commanding

14

production of books, papers, documents or tangible things and inspection thereof before trial, not

15

accompanied by command to appear at trial or hearing or at deposition, whether the subpoena is

16

served personally or by mail, shall be served on each party at least seven days before the

17

subpoena is served on the person required to produce and permit inspection, unless the court

18

orders a shorter period. In addition, a subpoena shall not require production less than 14 days

19

from the date of service upon the person required to produce and permit inspection, unless the

20

court orders a shorter period.

21

*****

22
23
24
25
26
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1

SUBPOENA

2

RULE 55

3

*****

4

H Individually identifiable health information.

5

H(1) Definitions. As used in this rule, the terms “individually identifiable health information” and

6
7

“qualified protective order” are defined as follows:
H(1)(a) “Individually identifiable health information” means information which identifies an

8

individual or which could be used to identify an individual; which has been collected from an individual

9

and created or received by a health care provider, health plan, employer, or health care clearinghouse;

10

and which relates to the past, present, or future physical or mental health or condition of an individual;

11

the provision of health care to an individual; or the past, present, or future payment for the provision of

12

health care to an individual.

13

H(1)(b) “Qualified protective order” means an order of the court, by stipulation of the parties to

14

the litigation, or otherwise[,] that prohibits the parties from using or disclosing individually identifiable

15

health information for any purpose other than the litigation for which such information was requested

16

and which requires the return to the original custodian of such information or the destruction of the

17

individually identifiable health information (including all copies made) at the end of the litigation.

18

H(2) Mode of Compliance. Individually identifiable health information may be obtained by

19

subpoena only as provided in this section. However, if disclosure of any requested records is restricted

20

or otherwise limited by state or federal law, then the protected records shall not be disclosed in

21

response to the subpoena unless the requesting party has complied with the applicable law.

22

H(2)(a) The attorney for the party issuing a subpoena requesting production of individually

23

identifiable health information must serve the custodian or other keeper of such information either

24

with a qualified protective order or with an affidavit or declaration together with attached supporting

25

documentation demonstrating that:

26

H(2)(a)(i) the party has made a good faith attempt to provide written notice to the individual or
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1

the individual’s attorney that the individual or the attorney had 14 days from the date of the notice to

2

object;

3

H(2)(a)(ii) the notice included the proposed subpoena and sufficient information about the

4

litigation in which the individually identifiable health information was being requested to permit the

5

individual or the individual’s attorney to object; and

6

H(2)(a)(iii) the individual did not object within the 14 days or, if objections were made, they

7

were resolved and the information being sought is consistent with such resolution. The party issuing a

8

subpoena must also certify that he or she will, promptly upon request, permit the patient or the

9

patient’s representative to inspect and copy the records received.

10

H(2)(b) Within 14 days from the date of a notice requesting individually identifiable health

11

information, the individual or the individual’s attorney objecting to the subpoena shall respond in

12

writing to the party issuing the notice, stating the reason for each objection.

13

H(2)[(b)](c) Except as provided in subsection (4) of this section, when a subpoena is served upon

14

a custodian of individually identifiable health information in an action in which the entity or person is

15

not a party, and the subpoena requires the production of all or part of the records of the entity or

16

person relating to the care or treatment of an individual, it is sufficient compliance therewith if a

17

custodian delivers by mail or otherwise a true and correct copy of all of the records responsive to the

18

subpoena within five days after receipt thereof. Delivery shall be accompanied by an affidavit or a

19

declaration as described in subsection (3) of this section.

20

H(2)[(c)](d) The copy of the records shall be separately enclosed in a sealed envelope or wrapper

21

on which the title and number of the action, name of the witness, and date of the subpoena are clearly

22

inscribed. The sealed envelope or wrapper shall be enclosed in an outer envelope or wrapper and

23

sealed. The outer envelope or wrapper shall be addressed as follows: [(i)] if the subpoena directs

24

attendance in court, to the clerk of the court, or to the judge thereof if there is no clerk; [(ii)] if the

25

subpoena directs attendance at a deposition or other hearing, to the officer administering the oath for

26

the deposition, at the place designated in the subpoena for the taking of the deposition or at the
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1

officer’s place of business; [(iii)] in other cases involving a hearing, to the officer or body conducting the

2

hearing at the official place of business; [(iv)] if no hearing is scheduled, to the attorney or party issuing

3

the subpoena. If the subpoena directs delivery of the records [in accordance with subparagraph

4

H(2)(c)(iv)] to the attorney or party issuing the subpoena, then a copy of the proposed subpoena shall

5

be served on the person whose records are sought, and on all other parties to the litigation, not less

6

than 14 days prior to service of the subpoena on the entity or person. Any party to the proceeding may

7

inspect the records provided and/or request a complete copy of the records. Upon request, the records

8

must be promptly provided by the party who issued the subpoena at the requesting party’s expense.

9

H(2)[(d)](e) After filing and after giving reasonable notice in writing to all parties who have

10

appeared of the time and place of inspection, the copy of the records may be inspected by any party or

11

by the attorney of record of a party in the presence of the custodian of the court files, but otherwise

12

shall remain sealed and shall be opened only at the time of trial, deposition, or other hearing[,] at the

13

direction of the judge, officer, or body conducting the proceeding. The records shall be opened in the

14

presence of all parties who have appeared in person or by counsel at the trial, deposition, or hearing.

15

Records which are not introduced in evidence or required as part of the record shall be returned to the

16

custodian [of hospital records] who [submitted] produced them.

17

H(2)[(e)](f) For purposes of this section, the subpoena duces tecum to the custodian of the

18

records may be served by first class mail. Service of subpoena by mail under this section shall not be

19

subject to the requirements of subsection (3) of section D.

20

H(3) Affidavit or declaration of custodian of records.

21

H(3)(a) The records described in subsection (2) of this section shall be accompanied by the

22
23
24

affidavit or declaration of a custodian of the records, stating in substance each of the following:
H(3)(a)(i) that the affiant or declarant is a duly authorized custodian of the records and has
authority to certify records;

25

H(3)(a)(ii) that the copy is a true copy of all the records responsive to the subpoena; and

26

H(3)(a)(iii) that the records were prepared by the personnel of the entity or person acting under
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1

the control of either, in the ordinary course of the entity’s or person’s business, at or near the time of

2

the act, condition, or event described or referred to therein.

3

H(3)(b) If the entity or person has none of the records described in the subpoena, or only a part

4

thereof, the affiant or declarant shall so state in the affidavit or declaration and shall send only those

5

records of which the affiant or declarant has custody.

6

H(3)(c) When more than one person has knowledge of the facts required to be stated in the

7

affidavit or declaration, more than one affidavit or declaration may be used.

8

H(4) Personal attendance of custodian of records may be required.

9

H(4)(a) The personal attendance of a custodian of records and the production of original records

10

is required if the subpoena duces tecum contains the following statement:

11

______________________________________________________________________________

12

The personal attendance of a custodian of records and the production of original records is

13

required by this subpoena. The procedure authorized pursuant to Oregon Rule of Civil Procedure 55

14

H(2) shall not be deemed sufficient compliance with this subpoena.

15

______________________________________________________________________________

16

H(4)(b) If more than one subpoena duces tecum is served on a custodian of records and

17

personal attendance is required under each pursuant to paragraph (a) of this subsection, the custodian

18

shall be deemed to be the witness of the party serving the first such subpoena.

19

H(5) Tender and payment of fees. Nothing in this section requires the tender or payment of

20

more than one witness and mileage fee or other charge unless there has been agreement to the

21

contrary.

22
23

H(6) Scope of discovery. Notwithstanding any other provision, this rule does not expand the
scope of discovery beyond that provided in Rule 36 or Rule 44.

24
25
26
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1

SUBPOENA

2

RULE 55

3

A

Defined; form. A subpoena is a writ or order directed to a person and may require

4

the attendance of [such] the person at a particular time and place to testify as a witness on behalf

5

of a particular party therein mentioned or may require [such] the person to produce books, papers,

6

documents, or tangible things and permit inspection thereof at a particular time and place. A

7

subpoena requiring attendance to testify as a witness requires that the witness remain until the

8

testimony is closed unless sooner discharged[,] but, at the end of each day’s attendance, a witness

9

may demand of the party, or the party’s attorney, the payment of legal witness fees for the next

10

following day and, if not then paid, the witness is not obliged to remain longer in attendance. Every

11

subpoena shall state the name of the court [and the title of the action], the case name, and the

12

case number.

13

B

For production of books, papers, documents, or tangible things and to permit

14

inspection. A subpoena may command the person to whom it is directed to produce and permit

15

inspection and copying of designated books, papers, documents, or tangible things in the

16

possession, custody or control of that person at the time and place specified therein. A command

17

to produce books, papers, documents, or tangible things and permit inspection thereof may be

18

joined with a command to appear at trial or hearing or at deposition or, before trial, may be issued

19

separately. A person commanded to produce and permit inspection and copying of designated

20

books, papers, documents, or tangible things but not commanded to also appear for deposition,

21

hearing, or trial may, within 14 days after service of the subpoena or before the time specified for

22

compliance if [such] that time is less than 14 days after service, serve upon the party or attorney

23

designated in the subpoena written objection to inspection or copying of any or all of the

24

designated materials. If objection is made, the party serving the subpoena shall not be entitled to

25

inspect and copy the materials except pursuant to an order of the court in whose name the

26

subpoena was issued. If objection has been made, the party serving the subpoena may, upon
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1

notice to the person commanded to produce, move for an order at any time to compel production.

2

In any case, where a subpoena commands production of books, papers, documents, or tangible

3

things the court, upon motion made promptly and, in any event, at or before the time specified in

4

the subpoena for compliance therewith, may [(1)] quash or modify the subpoena if it is

5

unreasonable and oppressive or [(2)] condition denial of the motion upon the advancement by the

6

person in whose behalf the subpoena is issued of the reasonable cost of producing the books,

7

papers, documents, or tangible things.

8

[C

Issuance.]

9

[C(1)

By whom issued. A subpoena is issued as follows: (a) to require attendance before a

10

court, or at the trial of an issue therein, or upon the taking of a deposition in an action pending

11

therein or, if separate from a subpoena commanding the attendance of a person, to produce books,

12

papers, documents or tangible things and to permit inspection thereof: (i) it may be issued in blank

13

by the clerk of the court in which the action is pending, or if there is no clerk, then by a judge or

14

justice of such court; or (ii) it may be issued by an attorney of record of the party to the action in

15

whose behalf the witness is required to appear, subscribed by the signature of such attorney; (b) to

16

require attendance before any person authorized to take the testimony of a witness in this state

17

under Rule 38 C, or before any officer empowered by the laws of the United States to take

18

testimony, it may be issued by the clerk of a circuit court in the county in which the witness is to be

19

examined; (c) to require attendance out of court in cases not provided for in paragraph (a) of this

20

subsection, before a judge, justice, or other officer authorized to administer oaths or take testimony

21

in any matter under the laws of this state, it may be issued by the judge, justice, or other officer

22

before whom the attendance is required.]

23

[C(2)

By clerk in blank. Upon request of a party or attorney, any subpoena issued by a

24

clerk of court shall be issued in blank and delivered to the party or attorney requesting it, who shall

25

fill it in before service.]

26

C

Purpose; issuance.
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1

C(1)

Purpose.

2

C(1)(a) Civil actions. A subpoena may be issued to require attendance before a court, or at

3

the trial of an issue therein, or upon the taking of a deposition in an action pending therein or, if

4

separate from a subpoena commanding the attendance of a person, to produce books, papers,

5

documents, or tangible things and to permit inspection thereof.
C(1)(b)

6

Foreign depositions. A subpoena may be issued to require attendance

7

before any person authorized to take the testimony of a witness in this state under Rule 38 C, or

8

before any officer empowered by the laws of the United States to take testimony.
C(1)(c) Other uses. A subpoena may be issued to require attendance out of court in cases

9
10

not provided for in paragraph C(1)(a) or C(1)(b) of this rule, before a judge, justice, or other

11

officer authorized to administer oaths or to take testimony in any matter under the laws of this

12

state.

13

C(2)

By whom issued.

14

C(2)(a) By the clerk of the court, or a judge or justice of the court for civil actions. A

15

subpoena may be issued in blank by the clerk of the court in which the action is pending or, if

16

there is no clerk, by a judge or justice of that court.

17

C(2)(a)(i)

Requirements for subpoenas issued in blank. Upon request of a party or

18

attorney, any subpoena issued by a clerk of the court may be issued in blank and delivered to the

19

party or attorney requesting it, who shall before service include on the subpoena the name of

20

the person commanded to appear; or the books, papers, documents, or tangible things to be

21

produced or inspected; and the particular time and location for the attendance of the person or

22

the production or the inspection, as applicable.

23

C(2)(b)

By the clerk of the court for foreign depositions. A subpoena for a foreign

24

deposition may be issued as specified in Rule 38 C(2) by the clerk of a circuit court in the county

25

in which the witness is to be examined.

26

C(2)(c) By a judge, justice, or other officer. A subpoena to require attendance out of court
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1

in cases not provided for in paragraph C(1)(a) or C(1)(b) of this rule may be issued by the judge,

2

justice, or other officer before whom the attendance is required.

3

C(2)(d)

By an attorney. A subpoena may be issued by an attorney of record of the

4

party to the action on whose behalf the witness is required to appear, subscribed by the

5

attorney.

6

D

Service; service on law enforcement agency; service by mail; proof of service.

7

D(1)

Service. Except as provided in [subsection (2) of this section] subsection D(2) of this

8

rule, a subpoena may be served by the party or any other person 18 years of age or older. The

9

service shall be made by delivering a copy to the witness personally and giving or offering to the

10

witness at the same time the fees to which the witness is entitled for travel to and from the place

11

designated and, whether or not personal attendance is required, one day’s attendance fees. If the

12

witness is under 14 years of age, the subpoena may be served by delivering a copy to the witness

13

or to the witness’s parent, guardian, or guardian ad litem. The service must be made so as to allow

14

the witness a reasonable time for preparation and travel to the place of attendance. A subpoena

15

for the taking of a deposition, served upon an organization as provided in Rule 39 C(6), shall be

16

served in the same manner as provided for service of summons in Rule 7 D(3)(b)(i), D(3)(c)(i),

17

D(3)(d)(i), D(3)(e), D(3)(f), or D(3)(h). [Copies] A copy of each subpoena commanding production of

18

books, papers, documents, or tangible things and inspection thereof before trial[,] that is not

19

accompanied by a command to appear at trial or hearing or at deposition, whether the subpoena is

20

served personally or by mail, shall be served on each party at least [seven] 7 days before the

21

subpoena is served on the person required to produce and permit inspection, unless the court

22

orders a shorter period. In addition, a subpoena shall not require production less than 14 days from

23

the date of service upon the person required to produce and permit inspection, unless the court

24

orders a shorter period.

25

D(2)

26

D(2)(a)

Service on law enforcement agency.
Designated individuals. Every law enforcement agency shall designate an
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1

individual or individuals upon whom service of a subpoena may be made. At least one of the

2

designated individuals shall be available during normal business hours. In the absence of the

3

designated individuals, service of a subpoena pursuant to paragraph [(b) of this subsection] D(2)(b)

4

of this rule may be made upon the officer in charge of the law enforcement agency.

5

D(2)(b)

Time limitation. If a peace officer’s attendance at trial is required as a result

6

of the officer’s employment as a peace officer, a subpoena may be served on [such] the officer by

7

delivering a copy personally to the officer or to one of the individuals designated by the agency that

8

employs the officer. A subpoena may be served by delivery to one of the individuals designated by

9

the agency that employs the officer only if the subpoena is delivered at least 10 days before the

10

date the officer’s attendance is required, the officer is currently employed as a peace officer by the

11

agency, and the officer is present within the state at the time of service.

12

D(2)(c) Notice to officer. When a subpoena has been served as provided in [paragraph (b)

13

of this subsection] paragraph D(2)(b) of this rule, the law enforcement agency shall make a good

14

faith effort to give actual notice to the officer whose attendance is sought of the date, time, and

15

location of the court appearance. If the officer cannot be notified, the law enforcement agency

16

shall promptly notify the court and a postponement or continuance may be granted to allow the

17

officer to be personally served.

18

“Law enforcement agency” defined. As used in this subsection, “law

D(2)(d)

19

enforcement agency” means the Oregon State Police, a county sheriff’s department, or a municipal

20

police department.

21

[D(3) Service by mail.]

22

D(3)

Service by mail. Under the following circumstances, service of a subpoena to a

23

witness by mail shall be of the same legal force and effect as personal service otherwise authorized

24

by this section:

25

D(3)(a)

26

Contact with willing witness. The attorney certifies in connection with or

upon the return of service that the attorney, or the attorney’s agent, has had personal or
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1

telephone contact with the witness[,] and the witness indicated a willingness to appear at trial if

2

subpoenaed;

3

D(3)(b)

Payment to witness of fees and mileage. The attorney, or the attorney’s

4

agent, made arrangements for payment to the witness of fees and mileage satisfactory to the

5

witness; and

6

D(3)(c) Time limitations. The subpoena was mailed to the witness more than 10 days before

7

trial by certified mail or some other [designation] form of mail that provides a receipt for the mail

8

that is signed by the recipient[,] and the attorney received a return receipt signed by the witness

9

more than [three] 3 days prior to trial.

10

D(4)

Service by mail[; exception] of subpoena not accompanied by command to appear.

11

Service of a subpoena by mail may be used for a subpoena commanding production of books,

12

papers, documents, or tangible things, not accompanied by a command to appear at trial or

13

hearing or at deposition.

14

D(5)

Proof of service; qualifications. Proof of service of a subpoena is made in the same

15

manner as proof of service of a summons except that the server need not certify that the server is

16

not a party in the action[,]; an attorney for a party in the action; or an officer, director, or employee

17

of a party in the action.

18

E

Subpoena for hearing or trial; prisoners. If the witness is confined in a prison or jail

19

in this state, a subpoena may be served on [such] that person only upon leave of court[,] and

20

attendance of the witness may be compelled only upon [such] the terms [as] that the court

21

prescribes. The court may order temporary removal and production of the prisoner for the purpose

22

of giving testimony or may order that testimony only be taken upon deposition at the place of

23

confinement. The subpoena and court order shall be served upon the custodian of the prisoner.

24
25
26

F

Subpoena for taking depositions or requiring production of books, papers,

documents, or tangible things; place of production and examination.
F(1)

Subpoena for taking deposition. Proof of service of a notice to take a deposition as
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provided in [Rules] Rule 39 C and Rule 40 A, or of notice of subpoena to command production of

2

books, papers, documents, or tangible things before trial as provided in subsection D(1) of this rule

3

or a certificate that [such] notice will be served if the subpoena can be served, constitutes a

4

sufficient authorization for the issuance by a clerk of court of subpoenas for the persons named or

5

described therein.

6

F(2)

Place of examination. A resident of this state who is not a party to the action may

7

be required by subpoena to attend an examination or to produce books, papers, documents, or

8

tangible things only in the county wherein [such] the person resides, is employed, or transacts

9

business in person, or at [such] any other convenient place [as] that is fixed by an order of the

10

court. A nonresident of this state who is not a party to the action may be required by subpoena to

11

attend an examination or to produce books, papers, documents, or tangible things only in the

12

county wherein [such] the person is served with a subpoena, or at [such] any other convenient

13

place [as] that is fixed by an order of the court.

14

F(3)

Production without examination or deposition. A party who issues a subpoena may

15

command the person to whom it is issued to produce books, papers, documents, or tangible things,

16

other than individually identifiable health information as described in section H of this rule, by mail

17

or otherwise, at a time and place specified in the subpoena, without commanding inspection of the

18

originals or a deposition. In such instances, the person to whom the subpoena is directed complies

19

if the person produces copies of the specified items in the specified manner and certifies that the

20

copies are true copies of all of the items responsive to the subpoena or, if [all] any items are not

21

included, why they are not.

22

G

Disobedience of subpoena; refusal to be sworn or to answer as a witness.

23

Disobedience to a subpoena or a refusal to be sworn or to answer as a witness may be punished as

24

contempt by a court before whom the action is pending or by the judge or justice issuing the

25

subpoena. Upon hearing or trial, if the witness is a party and disobeys a subpoena or refuses to be

26

sworn or to answer as a witness, [such] that party’s complaint, answer, or reply may be stricken.
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H

Individually identifiable health information.

2

H(1)

Definitions. As used in this rule, the terms “individually identifiable health

3
4

information” and “qualified protective order” are defined as follows:
“Individually identifiable health information.” “Individually identifiable

H(1)(a)

5

health information” means information [which] that identifies an individual or [which] that could

6

be used to identify an individual; [which] that has been collected from an individual and created or

7

received by a health care provider, health plan, employer, or health care clearinghouse; and

8

[which] that relates to the past, present, or future physical or mental health or condition of an

9

individual; the provision of health care to an individual; or the past, present, or future payment for

10
11

the provision of health care to an individual.
“Qualified protective order.” “Qualified protective order” means an order of

H(1)(b)

12

the court, by stipulation of the parties to the litigation[,] or otherwise, that prohibits the parties

13

from using or disclosing individually identifiable health information for any purpose other than the

14

litigation for which [such] the information was requested and [which] that requires the return to

15

the original custodian of [such] the information or the destruction of the individually identifiable

16

health information (including all copies made) at the end of the litigation.

17

H(2)

[Mode of Compliance.] Procedure. Individually identifiable health information may

18

be obtained by subpoena only as provided in this section. However, if disclosure of any requested

19

records is restricted or otherwise limited by state or federal law, then the protected records shall

20

not be disclosed in response to the subpoena unless the requesting party has complied with the

21

applicable law.

22

H(2)(a)

Supporting documentation. The attorney for the party issuing a subpoena

23

requesting production of individually identifiable health information must serve the custodian or

24

other keeper of [such] that information either with a qualified protective order or with an affidavit

25

or declaration together with attached supporting documentation demonstrating that:

26

H(2)(a)(i)

the party has made a good faith attempt to provide written notice to the
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individual or to the individual’s attorney that the individual or the attorney had 14 days from the

2

date of the notice to object;
H(2)(a)(ii)

3

the notice included the proposed subpoena and sufficient information about

4

the litigation in which the individually identifiable health information was being requested to

5

permit the individual or the individual’s attorney to object; [and]
H(2)(a)(iii)

6

the individual did not object within the 14 days or, if objections were made,

7

they were resolved and the information being sought is consistent with [such] that resolution[.];

8

and

9

H(2)(a)(iv)

[The] the party issuing a subpoena [must also certify] certifies that he or she

10

will, promptly upon request, permit the patient or the patient’s representative to inspect and copy

11

the records received.

12

H(2)(b)

Objection. Within 14 days from the date of a notice requesting individually

13

identifiable health information, the individual or the individual’s attorney objecting to the

14

subpoena shall respond in writing to the party issuing the notice, stating the reason for each

15

objection.

16

H(2)(c) Time for compliance. Except as provided in subsection [(4) of this section] H(4) of

17

this rule, when a subpoena is served upon a custodian of individually identifiable health

18

information in an action in which the entity or person is not a party, and the subpoena requires the

19

production of all or part of the records of the entity or person relating to the care or treatment of

20

an individual, it is sufficient compliance [therewith] with the subpoena if a custodian delivers by

21

mail or otherwise a true and correct copy of all of the records responsive to the subpoena within

22

[five] 5 days after receipt thereof. Delivery shall be accompanied by an affidavit or a declaration as

23

described in subsection [(3) of this section] H(3) of this rule.

24

H(2)(d)

Method of compliance. The copy of the records shall be separately enclosed

25

in a sealed envelope or wrapper on which the [title] name of the court, case name and number of

26

the action, name of the witness, and date of the subpoena are clearly inscribed. The sealed
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envelope or wrapper shall be enclosed in an outer envelope or wrapper and sealed. The outer

2

envelope or wrapper shall be addressed as follows: if the subpoena directs attendance in court, to

3

the clerk of the court, or to the judge thereof if there is no clerk; if the subpoena directs

4

attendance at a deposition or other hearing, to the officer administering the oath for the

5

deposition[,] at the place designated in the subpoena for the taking of the deposition or at the

6

officer’s place of business; in other cases involving a hearing, to the officer or body conducting the

7

hearing at the official place of business; if no hearing is scheduled, to the attorney or party issuing

8

the subpoena. If the subpoena directs delivery of the records to the attorney or party issuing the

9

subpoena, then a copy of the proposed subpoena shall be served on the person whose records are

10

sought, and on all other parties to the litigation, not less than 14 days prior to service of the

11

subpoena on the entity or person. Any party to the proceeding may inspect the records provided

12

and/or request a complete copy of the records. Upon request, the records must be promptly

13

provided by the party who issued the subpoena at the requesting party’s expense.

14

H(2)(e)

Inspection of records. After filing and after giving reasonable notice in

15

writing to all parties who have appeared of the time and place of inspection, the copy of the

16

records may be inspected by any party or by the attorney of record of a party in the presence of

17

the custodian of the court files, but otherwise shall remain sealed and shall be opened only at the

18

time of trial, deposition, or other hearing at the direction of the judge, officer, or body conducting

19

the proceeding. The records shall be opened in the presence of all parties who have appeared in

20

person or by counsel at the trial, deposition, or hearing. Records [which] that are not introduced in

21

evidence or required as part of the record shall be returned to the custodian who produced them.

22

H(2)(f) Service of subpoena. For purposes of this section, the subpoena duces tecum to the

23

custodian of the records may be served by first class mail. Service of subpoena by mail under this

24

section shall not be subject to the requirements of subsection [(3) of section D] D(3) of this rule.

25

H(3)

26

H(3)(a)

Affidavit or declaration of custodian of records.
Content. The records described in subsection [(2) of this section] H(2) of this

PAGE 50 - ORCP 55 Amendment, Promulgated 12/6/14

ORCP 55
2014 Promulgation

1

rule shall be accompanied by the affidavit or declaration of a custodian of the records, stating in

2

substance each of the following:
H(3)(a)(i)

3
4

has authority to certify records;

5
6
7

that the affiant or declarant is a duly authorized custodian of the records and

H(3)(a)(ii)

that the copy is a true copy of all the records responsive to the subpoena;

H(3)(a)(iii)

that the records were: prepared by the personnel of the entity or the person,

and

8

acting under the control of either[,]; prepared in the ordinary course of the entity’s or the person’s

9

business[,]; and prepared at or near the time of the act, condition, or event described or referred

10
11

to therein.
H(3)(b)

When custodian has no records or fewer records than requested. If the

12

entity or person has none of the records described in the subpoena, or only a part thereof, the

13

affiant or declarant shall so state in the affidavit or declaration and shall send only those records of

14

which the affiant or declarant has custody.

15

H(3)(c) Multiple affidavits or declarations. When more than one person has knowledge of

16

the facts required to be stated in the affidavit or declaration, more than one affidavit or declaration

17

may be used.

18

H(4)

19

H(4)(a)

Personal attendance of custodian of records may be required.
Required statement. The personal attendance of a custodian of records and

20

the production of original records is required if the subpoena duces tecum contains the following

21

statement:

22

______________________________________________________________________________

23

The personal attendance of a custodian of records and the production of original records is

24

required by this subpoena. The procedure authorized pursuant to Oregon Rule of Civil Procedure

25

55 H(2) shall not be deemed sufficient compliance with this subpoena.

26

______________________________________________________________________________
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H(4)(b)

Multiple subpoenas. If more than one subpoena duces tecum is served on a

2

custodian of records and personal attendance is required under each pursuant to paragraph [(a) of

3

this subsection] H(4)(a) of this rule, the custodian shall be deemed to be the witness of the party

4

serving the first such subpoena.

5

H(5)

Tender and payment of fees. Nothing in this section requires the tender or payment

6

of more than one witness and mileage fee or other charge unless there has been agreement to the

7

contrary.

8
9

H(6)

Scope of discovery. Notwithstanding any other provision, this rule does not expand

the scope of discovery beyond that provided in Rule 36 or Rule 44.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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