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-RULE 59
INSTRUCTIONS TO JURY AND DELIBERATION
A.

Proposed instructions. Unless otherwise requested by

the trial judge on timely notice to counsel, proposed instructions shall be submitted at the commencement of the trial.

Pro-

posed instructions upon questions of law developed by the evidence, which could not be reasonably anticipated, may be submitted at any time before the court has instructed the jury.

The

number of copies of proposed instructions and their form shall
be governed by local court rule.
B.

Charging the jury.

In charging the jury, the court

shall state to them all matters of law necessary for their information in giving their verdict.

Whenever the knowledge of the

court is by statute made evidence of a fact, the court shall
declare such knowledge to the jury, who are bound to accept it
as conclusive.

If in the opinion of the court it is desirable,

the charge shall be reduced to writing, and then read to the jury
by the court.

The jury shall take such written instructions

with it while deliberating upon the verdict, and then return them
to the clerk immediately upon conclusion of its deliberations.
The clerk shall file the instructions in the court file of the
case.
C.

Deliberation.

C.(l)

Exhibits.

Upon retiring for deliberation the jury

may take with them all exhibits received in evidence, except
depositions.
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C.(2)

Written statement of issues.

go to the jury room.

Pleadings shall not

The court may, in its discretion, submit

to the jury an impartial written statement summari zi ng the
issues to be decided by the jury.
C. (3) Copies of documents.

Copies may be substituted

for any parts of pub 1i c records or pri vate documents as ought
not, in the opinion of the court, to be taken from the person
having them in possession.
C.(4)

Notes.

Jurors may take notes of the testimony or

other proceeding on the trial and may take such notes into
the jury room.
C.(5) Custody of and communications with jury.

After

hearing the charge, the jury shall retire for deliberation.
When they retire, they must be kept together in some convenient place, under the charge of an officer, until they agree
upon their verdict or are discharged by the court.

Unless by

order of the court, the officer must not suffer any communication to be made to them, or make any personally, except to
ask them if they are agreed upon a verdict, and the officer
must not, before their verdict is rendered, communicate to
any person the state of their deliberations, or the verdict
agreed upon.

Before any officer takes charge of a jury, this

section shall be read to the officer who shall be then sworn
to follow its provisions to the utmost of such officer's
ability.
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C.(6)

Juror!s use of private knowledge or information •.

A juror shall not communicate any private knowledge or information that the juror may have of the matter in controversy to
other jurors, except when called as a witness, nor shall the
juror be governed by the same in giving his or her verdict.
D.

Further instructions.

After retirement for de-

liberation, if the jury requests information on any point of
law, the judge may require the officer having them in charge to
conduct them into court.

Upon the jury being brought into

court, the information requested, if given, shall be given
either orally or in writing in the presence of, or after notice
to, the parties or their counsel.
E.

Comments on evidence.

The judge shall not instruct

with respect to matters of fact, nor comment thereon.
F.

Discharge of jury without verdict.

F.(l)

When jUrY may be discharged.

The jury shall not be

discharged after the cause is submitted to them until they have
agreed upon a verdi ct and given it in open court unless:
F.(l)(a)

At the expiration of such period as the court

deems proper, it satisfactorily appears that there is no probability of an agreement; or
F.(l)(b) An accident or calamity requires their discharge; or
F. (1 )(c)

A juror becomes ill as provided in Rule 58 D.
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F.(2)

New trial when jury discharged.

Where the jury is

discharged without giving a verdict, either during the progress
of the tr-i al : or after the cause is submitted to them, the action
may be again tried immediately, or at a future time, as the court
directs.
G.

Return of jury verdict.

G.(l)

Declaration of verdict.

When the jurors have

agreed upon their verdict, they shall be conducted into court by
the officer having them in charge.

The court shall inquire

whether they have agreed upon their verdict.

If the foreperson

answers in the affirmative, it shall be read.
G.(2)

Number.of jurors concurring.

In civil cases three-

fourths of the jury may render a verdict.
G.(3)

Polling the jury.

When the verdict is given"and

before it is fil ed , the jury may be polled on the request of a
party, for wh i ch purpose each juror shall be asked whether it is
his or her verdi ct.

If a less number of jurors answer in the

affirmative than the number required to render a verdict, the
jury shall be sent out for further del iberations.
G.(4)

Informal or insufficient verdict.

If the verdict

is informal or insuffi ci ent , it may be corrected by the jury
under the advice of the court, or the jury may be required to
deliberate further.
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G. (5) Completion of verdict: form and entry.

Hhen a

verdict is given and is such as the court may receive, the
clerk shall file the verdict.

Then the jury shall be discharged

from the case.

H.

Necessity of noting exception on error in statement

of issues or instruction; all other exceptions automatic.

No

statement of issues submitted to the jury pursuant to subsection C.(2) of this rule and no instruction given to a jury shall
be subject to review upon appeal unless its error, if any,
was pointed out to the judge who gave it and unless a notation
of an exception is made immediately after the court instructs
the jury. Any point of exception shall be particularly stated and
taken down by the-reporter or delivered in writing to the judge.
It shall be unnecessary to note an exception in court to any other
ruling made. All adverse rulings, including failure to give a requested instruction or a requested statement of issues given, shall
contained in instructions and statements of issues given, shall
import an exception in favor of the party against whom the
ruling was made.
Cm1t~ENT

This rule is based upon existing ORS sections. Some
archaic language was clarified in most sections. Section 59 A.
is new and requires submission of instructions at the commencement of trial. Section 59 B. changes ORS 17.255(2) to provide
that instructions will be given to the jury in writing entirely
at the discretion of the court and to specify that the written
instructions shall be read to the jury by the court before being
submitted to them. The second sentence of section B. comes from
ORS 17.245. Section 59 C. is based on ORS 17.305, 17.310, and
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17.320. Subsection C.(2) changes 17.320 to make the written
statement of the issues at the discretion of the court. Subsection C.(5) changes ORS 17.305 to require that the jury
must retire before announcing a verdict. Section 59 D. is
based on ORS 17.325. Section 59 E. was added to codify the
existing rule. Section F. is based on ORS 17.330 and ORS
17.335. ORS 17.340 and 17.345 were eliminated as unnecessary.
Section G. is based on ORS 17.350 through 17.360. In section
G.(2) the rule does not state how to compute three-fourths of
a six-person jury in district court under ORS 46.180. It has
generally been assumed that five jurors must a9ree on a ver.lict
in order to have three-fourths of a six-person jury render a
verdi ct.
Section 59 H. is based on ORS 17.505 through 17.515.
The section is included as it does describe conduct in the
trial court. It also provides a basis for new trial in ORCP
64 B.(7). The Council cannot make rules of appellate procedure,
and the question of preserving error on appeal is one determined
by the appellate courts. On the question of whether failure
to give a requested instruction preserves error in instructions
given, see Holland v. Sisters of Saint Joseph, 270 Or 129 (1974),
and Becker v. Beaverton School District, 25 Or App 879 (1976).
ORS 17.315 was left as a statute. Note, ORS 46.160,
referring to instructions in district court, is superseded.
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INSTRUCTIONS TO JURY AND
DELIBERATION
RULE 59

B.

Charging the jury.

In charging the jury, the

court shall state to them all matters of law necessary
for their information in giving their verdict.

Whenever

the knowledge of the court is by statute made evidence
of a fact, the court shall declare such knowledge to the
jury, who are bound to accept it as conclusive.

If

either party requires it, and at commencement of the
trial gave notice of that party's intention so to do, or
if in the opinion of the court it is desirable, the charge
shall either be reduced to writing, and then read to the
jury by the court or recorded electronically during the
charging of the jury.

The jury shall take such written

instructions or recording with it while deliberating upon
the verdict and then return [them] the written instructions
or recording to the clerk immediately upon conclusion of
its deliberations.

The clerk shall file the written in-

structions or recording in the court file of the case.
COMMENT

The amendment would allow the submission of jury
instructions by electronic recording as well as in written
form.
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INSTRUCTIONS TO JURY
AND DELIBERATION
RULE 59

C.

*

Deliberation.

*

C(6)

*

*

Separation during deliberation.

The court in its

discretion may allow the jury to separate (for the evening]
during its deliberation when the court is of the opinion that the
deliberation process will not be adversely affected.

In such

cases the court will give the jury appropriate cautionary
instruction.

*

*

*

*

COKKENT
When the ORC? were originally promulgated, trial judges had
no authority to allow a jury to separate after they had retired
to begin their deliberation. The 1981 Legislature added 59 C(6)
which allowed the trial judge to permit the jury to separate for
the evening after deliberation had begun. The Council has now
added general authority for the trial judge to permit separation
during deliberation. The separation is still possible only if
the trial court can affirmatively find that separation will not
adversely affect the deliberation process. The Council was
concerned that the discretion to allow separation be exercised
cautiously since separation may present the risk of unavoidable
and undesirable contact between jurors and other trial
participants.
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the patient or health care recipient not less than 14 days before
the subpoena is served on the custodian or other keeper of medical
records.
Upon a showing of good cause, the court may shorten or
lengthen the 14-day period.
Service on,a patient or health care
recipient under this section must be made in the manner specified
by Rule 7 D(3) (a) for service on ,individuals.
I(3) A££idavit or attorney.
If a true copy of a subpoena
duces tecum for medical records of a patient or health care
recipient cannot be served on the patient or health care recipient
in the manner required by subsection (2) of this section, and the
patient or health care recipient is not represented by counsel, a
subpoena duces tecum for medical records served on a custodian or
other keeper of medical records is valid i f the attorney for the
person serving the subpoena attaches to the subpoen~the affidavit
of the attorney attesting to the following:
(aJ That reasonable
efforts were made to serve the copy of the subpoena on the patient
or health care recipient, ,but that the patient or health care
recipient could not be served; (b) That the party subpoenaing the
records is L\naware of any attorney who is representing the patient
or health care recipient; and (c) That to the best knowledge of
the party subpoenaing the records, the patient or health care
recipient does not know that the records are being subpoenaed.
I(4)
Application.
The requirements of this section apply
only to subpoenas duces tecum for patient care and health care
records kept by a licensed, registered or certified health
practitioner as described in OR$ 18.550, a health care service
contractor as defined in ORS 750.005, a home health agency
licensed under ORS chapter 443 or a hospice program licensed,
certified or accredited under ORS chapter 443.]

INS'l'RUC'l'IONS 'l'O JURy
AND DELIBERA'l'ION
RULE 59

* *

*

*

*

B Charging the jury.

In charging the jury,

the court shall

state to them all matters of law necessary for their information
in giving their verdict.

Whenever the knowledge of the court is

by statute made evidence of a fact,

12

the court shall declare such
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knowledge to the jury, who are bound to accept it as conclusive.

[If either party requires it,

and at commencement of the trial

gave notice of that party's int.ention so to do,

or i f in the

opinion of the court it is desirable, the charge shall either be
reduced to writing,

and then read to the jury by the court or

recorded electronically during the charging of the jurY.1

The

court shall reduce, or reqUire a party to reduce, the charge to
writing.

However, if the preparation of written instructions is

not feasible, the court may record the instructions electronically
during the charging of the iury.

The jury shall take such written

instructions or recording with it while deliberating upon the
verdict and then return the written instructions or recording to
the clerk immediately upon conclusion of its deliberations. The
clerk shall file

the written instructions or reco:r;ding in the

court file of the case ..

*

*

*

*

*

FINDINGS OF FACT
RULE 62

*

*

*

*

*

F Effect of findings of fact.

In an action tried without a

jury, except as provided in ORS [lQ.4151 19.415(3), the findings
of the court upon the facts shall have the same force and effect,
and be equally conclusive, as the verdict of a jury.
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fails to obtain a more favorable judgment, the party asserting the claim shall not recover costs,

prevailing party fees, disbursements, or attorney fees incurred after the date of the offer, but the
party against whom the claim was asserted shall recover of the party asserting the claim costs
and disbursements, not including prevailing party fees, from the time of the service of the offer.

INSTRUCTIONS TO JURY
AND DELIBERATION
RULE 59
*****
[H Necessity of noting exception on error in statement of issues or instruction; all other
exceptions automatic. No statement of issues submitted to the jury pursuant to subsection C(2)
of this rule and no instruction given to a jury shall be subject to review upon appeal unless its
error, if any, was pointed out to the judge who gave it and unless a notation of an exception is
made immediately after the court instructs the jury. Any point of exception shall be particularly
stated and taken down by the reporter or delivered in writing to the judge. It shall be
unnecessary to note an exception in court to any other ruling made. All adverse rulings,
including failure to give a requested instruction or a requested statement of issues, except those
contained in instructions and statements of issues given, shall import an exception in favor of
the party against whom the ruling was made.]
H Necessity of noting exception on error in statement of issues or instructions given or
refused
H(1) Statement of issues or instructions given or refused. A party may not obtain review
on appeal of an asserted error by a trial court in submitting or refusing to submit a
statement of issues to a jury pursuant to subsection C(2) of this rule or in giving or
refusing to give an instruction to a jury unless the party who seeks to appeal identified the
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asserted error to the trial court and made a notation of exception immediately after the
court instructed the jury.

H(2) Exceptions must be specific and on the record. A party shall state with particularity
any point of exception to the trial judge. A party shall make a notation of exception either
orally on the record or in a writing filed with the court.

JUDGMENTS RULE 67
*****
C Demand for judgment. Every judgment shall grant the relief to which the party in whose
favor it is rendered is entitled[, even if such relief has not been demanded in the pleadings,
except: C(1) Default. A judgment by default shall not be different in kind from or exceed in
amount that prayed for in the demand for judgment. However, a default judgment granting
equitable remedies may differ in kind from or exceed in amount that prayed for in the demand
for judgment, provided that reasonable notice and opportunity to be heard are given to any
party against whom the judgment is to be entered. C(2) Demand for money damages. Where a
demand for judgment is for a stated amount of money as damages, any judgment for money
damages shall not exceed that amount.]. A judgment for relief different in kind from or
exceeding the amount prayed for in the pleadings may not be rendered unless reasonable
notice and opportunity to be heard are given to any party against whom the judgment is to
be entered.
*****
PROVISIONAL PROCESS
RULE 83
A Requirements for issuance. To obtain an order for issuance of provisional process the
plaintiff shall cause to be filed with the clerk of the court from which such process is sought a
sworn petition and any necessary supplementary affidavits or declarations requesting specific

1

INSTRUCTIONS TO JURY AND DELIBERATION

2

RULE 59

3

*****

4

B Charging the jury. In charging the jury, the court shall state to [them] the jury all

5

matters of law necessary for [their] its information in giving [their] its verdict. Whenever the

6

knowledge of the court is by statute made evidence of a fact, the court shall declare such

7

knowledge to the jury, [who are] which is bound to accept it as conclusive. The court shall

8

reduce, or require a party to reduce, the [charge] instructions to writing. [However, if the

9

preparation of written instructions is not feasible, the court may record the instructions

10

electronically during the charging of the jury.] The jury shall take [such] the court’s written

11

instructions [or recording] with it while deliberating upon the verdict. [and then return the

12

written instructions or recording to the clerk immediately upon conclusion of its deliberations.]

13

The clerk shall file a copy of the written instructions given to the jury [or recording] in the

14

court file of the case.

15

*****
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1

INSTRUCTIONS TO JURY AND DELIBERATION

2

RULE 59

3

*****

4
5
6

H Necessity of noting exception on error in statement of issues or instructions given or
refused.
H(1) Statement of issues or instructions given or refused. A party may not obtain

7

appellate review [on appeal] of an asserted error by a trial court in submitting or refusing to

8

submit a statement of issues to a jury pursuant to subsection C(2) of this rule or in giving or

9

refusing to give an instruction to a jury unless the party [who seeks to appeal] seeking review

10

identified the asserted error to the trial court and made a notation of exception immediately

11

after the court instructed the jury or at such other time as the trial court directed. The

12

requirements of this rule do not preclude an appellate court from reviewing asserted errors

13

in jury statements or instructions for legal errors that are apparent on the record.

14

H(2) Exceptions must be specific and on the record. [A party shall state with

15

particularity any point of exception to the trial judge. A party shall make a notation of exception

16

either orally on the record or in a writing filed with the court.] The notation of exception

17

required by subsection (1) of this section must be made orally on the record or in a writing

18

filed with the court and must identify with particularity the points on which the exception is

19

based. In noting an exception, a party may incorporate by reference the points that the party

20

previously made with particularity on the record regarding the statement or instruction to

21

which the exception applies.
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23
24
25
26
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