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RULE 69

DEFAULT

A. Entry of default. When a party against whom a judg

ment for affirmative relief is sought has been served ',lith sum

mons pursuant to Rule 7 or is otherHise subject to the jurisdic

tion of the court and has failed to plead or otherHise defend as

provided in these. rul es , and these facts are made to appear by

affidavit or otherHise, the clerk or court shall enter the

default of that party.

8. Entry of default judgment.

B.(l) By the clerk. The clerk upon written application

of the party seeking judgment shall enter judgment 'Ilhen:

8. (J leal The action arises upon contract;

8,(1)(b) The claim of a party seeking judgment is for

the recovery of a sum certain or for a sum which can by compu

tation be made certain;

B.(l lCc) The·party against whom judgment is sought has

been defaulted for failure to appear;

8. (l)(d) The party against whom judgment is sought is

not an infant or incompetent person and such fact is shown by

affidavit;

8. (l)(e) ihe party seeking judgment submits an affida

vit of the amount due;

8.(1)(f) An affidavit pursuant to subsection B. (3) of

this rule has been submitted; and

8. (1 )(g) Summons was personally served "Iithin the State
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of Oregon upon the party, or an agent, officer, director, or

partner of a party, against whom judgment is sought pursuant to

Ru 1e 7 D. (3) (a W) or 7 D. (3) (b) (i ) .

The judgment entered by the clerk shall be for the amount

due as shown by the affidavit, and may include costs, disburse

ments, and attorney fees entered pursuant to Rule 68.

8. (2) 8y the court. In all other cases, the party

seeking a judgment by default shall apply to the court therefor,

but no judgment by default shall be entered against an infant

ot tncompetent person unless they have a general guardian or

they are represented in the action by another representative

as provided in Rule 27. If the party against whom judgment by

default is sought has appeared in the action, such party (or,

if appearing by representative, such party's representative)

shall be served with written notice of the application for

judgment at least 10 days, unless shortened by the court, prior

to the hearing on such application. If, in order to enable the

court to enter judgment or to carry it into effect, it is

necessary to take an account or to determine the amount of

damages or to establish the truth of any averment by evidence

or to. make an investigation of any other matter, the court may

conduct such hearing, or make an order of reference, or order

that issues be tried by a jurY,as it deems necessary and proper.

The court may determine the truth of any matter upon affidavits.

8.(3) Non-military affidavit reouired. No judgment by

default shall be entered until the filing of an affidavit
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on behalf of the plaintiff, showing that affiant reasonably be

lieves that the defendant is not a person in military service as

defined in Article 1 of the "Soldiers' and Sailors' Civil Relief

. Act of 1940," as amended, except upon order of the court in ac-

cordance with that Act.

C. Plaintiffs, counterclaimants, cross-claimants. The

provisions of this rule apply whether the party entitled to the

judgment by default is a plaintiff, a third-party plaintiff, or

a party who has pleaded a cross-claim or counterclaim. In all

cases a judgment by default is subject to the provisions of

Rul e 67 8.

D. "Clerk" defined. Reference to "clerk" in this rule

shall include the clerk of court or any person performing the

duties of that office.

COMMENT

This rule is a combination of ORS 18.080 and Federal
Rule 55. Under section 69 A. all defaults by a party against
whom judgment is sought would be covered by this rule. ORS
18.080 referred only to failure to answer. A failure to file
responsive pleading. or failure to appear and defend at trial,
or an ordered default under Rule 46, would be regulated by
this rule. Judgments of dismissal against a party seeking
judgment are regulated by Rule 54.

Section 69 8. regulates entry of judgment after default.
Subsection 69 8.(1) is more restrictive. in allowing entry
by the clerk, than was ORS 18.080(a). The requirements of
claim for a sum certain and jurisdiction based upon personal
service within the state were added. The rule was drafted to
avoid asking the clerk to make any decisions about the exis
tence of jurisdiction or amount of the judgment.

rn all other cases the court must order the entry of a
default jud9ment. Subsection 69 8.(2) is a modified form of

•
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Federal Rule 55 Cb}(2). The limitation on judgments against
infants and incompetents is new. The section requires 10
days' notice for any default other than railure to appear.
The third sentence of subsection 69 8.(2) was intended to
preserve the exi sting Oregon raqu i remerrt for hearing before
entry of a default judgment. See State ex rel Nilsen 'I. Cushing,
253 Or. 262, 266, 267, 453 P.2d 945 (1969). The fourth sentence
speci-;"ically allows a court to use affidavits rather than re
quire testimony. Finally, the rule allows the court to have a
jury decide factual issues related to the default judgment.
but does not require a jury in any case. ORS 18.080 did re~

quire a jury, upon demand, in some circumstances. There is no
constitutional right to a jury trial after default, and the
Council changed the rul e. Oeane v. Iii; 11 amette Sri doe Co. ,
22 Or. lq7, 175, 29 P. 440 (1892).

Under section 69 C., the rule applies to default by any
party against whom a claim is asserted. A separate default
judgment against less than all the opposing parties would
require a court direction ror entry of jUdgment as provided
in Rule 67 B.
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DEFAU~T ORDERS AND JUDGMENTS
ORCP 69

A. Entry or Derault. When a party against whom a judgment

for affirmative relief is sought has been served with summons

pursuant to RUle 7 or is otherwise subject to the jurisdiction of

the court and has failed to plead or otherwise defend as provided

in these rules, and these facts are made to appear by affidavit

or otherwise, the clerk or court shall [enter] order the default

of that party.

B. Entry or derault judgment.

B.(1) By the court or the clerk. The court or the clerk

upon written application of the party seeking judgment shall

enter judgment when:

8.(1)(a) The action arises upon contract:

8.(1)(b) The claim of a party seeking judgment is for the

recovery of a sum certain or for a sum which can by computation

be made certain:

8.(1)(c) The party against whom judgment is sought has

been defaulted for failure to appear:

8.(1)(d) The party against whom judgment is sought is not

a minor or an incapacitated person and such fact is shown by

affidavit:

8.(1)(e) The party seeking judgment submits an affidavit

of the amount due:

8.(1)(r) An affidavit pursuant to subsection 8.(3) of this

14
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rule has been sUbmitted: and

8.(1)(g) Summons was personally served within the State of

Oregon upon the party, or an agent, officer, director, or

partner of a party, against whom judgment is sought pursuant to

Rule 7 D. (3) (a) ( i ), 7 D. (3) (b) (i), 7 D. ( 3 ) (e) or 7 D. ( 3 )( f) .

B.(2) By the court. In all other cases, the party seeking

a judgment by default shall apply to the court therefor, but no

judgment by default shall be entered against a minor or an

incapacitated person unless they have a general guardian or

they are represented in the action by another representative as

provided in Rule 27. [If the party against whom judgment by

default is sought has appeared in the action or if the party

seeking judgment has received notice that the party against whom

judgment is sought is represented by an attorney in the pending

proceeding, the party against whom judgment is sought (or, if

appearing by representative, such party's representative) shall

be served with written notice of the application for judgment at

least 10 days, unless shortened by the court, prior to the

hearing on such application.] If, in order to enable the court

to enter judgment or to carry it into effect, it is necessary to

take an account or to.determine the amount of damages or to

establish the truth of any averment by evidence or to make an

investigation of any other matter, the court may conduct such

hearing, or make an order of reference, or order that issues be

tried by a jury, as it deems necessary and proper. The court may

determine the truth of any matter upon affidavits. In the event
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that it is necessary to receive evidence prior to enterinQ

judsment, and if the party aQain=t whom judgment by defau~t 1=

sought has appeared in the action, the party against whom the

judgment is sought shal~ be served with written notice of the

application for judgment at least 10 days, unless shortened by

the court, prior to the hearing on such app~ication.

8.~ Amount of jUdgment. The judgment entered [by

the clerk) shall be for the amount due as shown by the affidavit,

and may include costs and disbursements and attorney fees entered

pursuant to Rule 68.

8.[(3)J(4) Non-mi~itary affidavit required. No judgment by

default shall be entered until the filing of an affidavit on

behalf of the plaintiff, showing that affiant reasonably believes

that the defendant is not a person in military service as defined

in Article 1 of the "Soldiers' and Sailors' Civil Relief Act of

1940," as amended, except upon order of the court in accordance

with that Act.

c. setting aside default. For good cause shown, the court

may set aside an order of default and, if a judgment by default

has been entered, may ~ikewise set it aside in accordance with

Rule 71 8. and C.

[c.) ~ Plaintiffs, counterclaimants, cross-claimants.

The provisions of this rule apply whether the party entitled to

the judgment by default is a plaintiff, a third party plaintiff,

or a party who has pleaded a cross-claim or counterclaim. In

all cases a judgment by default is subject to the provisions of
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Rule 67 B.

[D.] h "Clerk" defined. Reference to "clerk" in this

rule shall include the clerk of court or any person performing

the duties of that office.

COMMENT

It is the custom among Oregon attorneys to provide notice
of an intent to take an order of default to an opposing party
when they are aware that the opposing party is represented by
counsel. This notice is an outgrowth of professional courtesies
among members of the Bar. It is not uncommon for one attorney
to grant an extension of time for making an appearance to
another attorney and to then notify that attorney when extensions
of time will no longer be granted. It is believed that the
extension of these professional courtesies assists in the
efficient handling of disputes and fosters the professionalism
of the Bar.

ORCP 69 has long been read to require the provision of
notice prior to seeking an order of default. The Oregon Supreme
Court in Oenkers v. Durham Leasing, 299 Or. 544 (1985), analyzed
ORCP 69 and concluded that notice prior to t.aking an order of
default is not. required. Notice is required only when making
application for a default judgment when t.he part.y in default. has
either appeared or is represented by counsel. It was suggest.ed
to the Council on Court Procedures that ORC? 69 should require
not.ice of int.ent to take a default order when a party has either
appeared or is represented by counsel. The Council was concerned
that disparate treatment of represented and non-represented.
litigants in the ORCP presented problems of constitutional
cUmension.

This amendment requires that notice be given to all parties
who have appeared but against whom a default order has been
taken prior to application for judgment only in the event that
it is necessary to receive evidence prior to entorin9 jud~mont.

Litigants receive notice of the time wit.hin which t.hey must
appear to avoid default in t.he summons, ORCP 7. The extensions
of courtesies among members of the Bar are not subject to
re~ulation by the ORC?, and such attempts could make the
procedural right of litigants rise or fall, depending on whether
they are represented by counsel.

The Council supports these extensions of courtesy among
members or the Bar and reCOgnizes the responsibility or all
lawyers to abide by established custom and practice, Code or
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Professionel Res~onsibility, DR 7-106(C)(5), end Ainsworth v.
Dunham, 235 Or. 225 (1963). The Council does not believe,
however, that such courtesies cen or should be the subject or
procedura~ requirement.

18
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DEFAULT ORDERS
AND JUDGMENTS

RULE 69

A. Entry of order of default. When a party against whom a

judgment for affirmative relief is sought has been served with

summons pursuant to Rule 7 or is otherwise subject to the

jurisdiction of the court and has failed to plead or otherwise

defend as provided in these rules, [and these facts are made to

appear by affidavit or otherwise, the clerk or court shall order

the default of that party] the party seeking affirmative relief

may apply for an order of default. If the party against whom an

order of default is sought has filed an appearance in the action.

or has provided written notice of intent to file an appearance to

the party seeking an order of default. then the party against

whom an order of default is SOUght shall be served with written

notice of the application for an order of default at least 10

days. unless shortened by the court. prior to entry of the order

of default. These facts. along with the fact that the party

against whom the order of defaUlt is SOught has failed to plead

or otherwise defend as provided in these rules. shall be made to

appear by affidavit or otherwise. and upon such a showing. the

clerk or the court shall enter the order of default.

B. Entry of default judgment.

* * *

8(2) By the court. In all other cases, the party seeking a

judgment by default shall apply to the court therefor, but no

judgment by default shall be entered against a minor or an
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incapacitated person unless [they] the sinor or incapacitated

person [have] has a general guardian or [they are] is represented

in the action by another representative as provided in Rule 27.

If, in order to enable the court to enter judgment or to carry it

into effect, it is necessary to take an account or to determine

the amount of damages or to establish the truth of any averment

by evidence or to make an investigation of any other matter, the

court may conduct such a hearing, or make an order of reference,

or order that issues be tried by a jury, as it deems necessary

and proper. The court may determine the truth of any matter upon

affidavits. [In the event that it is necessary to receive

evidence prior to entering judgment, and if the party against

whom judgment by default is sought has appeared in the action,

the party against whom the judgment is sought shall be served

with written notice of the application for judgment at least 10

days, unless shortened by the court, prior to the hearing on such

application.]

COKKENT

Upon the recommendation of the Oregon state Procedure and
Practice Committee, the Council amended ORCP 69 A to require
notice in some circumstances before application for an order of
default and amended ORCP 69 8 to eliminate any requirement of
notice before application for judgment by default. The amended
provision requires written notice of intent to seek an order of
default only to a party who has appeared or who has provided
written notice to the party seeking default of intent to file an
appearance.

The first sentence of ORCP 69 8(2) was amended also by the
Council to cure grammatical defects.

13
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DEFAULT ORDERS AND JUDGMENTS
RULE 69

* * * * *
B. Entry of default jUdgment.

B.(1) By the court or the clerk. The court or the clerk

upon written application of the party seeking jUdgment shall

enter jUdgment when:

B.(1) (a) The action arises upon contract;

B.(1) (b) The claim of a party seeking judgment is for the

recovery of a sum certain or for a sum which can by computation

be made certain;

B.(l) (c) The party again~t whom judgment is sought has been

defaulted for failure to appear;

B.(1) (d) The party against whom judgment is sought is not a

minor or an incapacitated person as defined by ORB 126.003(4) and

such fact is shown by affidavit;

B.(1) (e) The party seeking jUdgment submits an affidavit of

.the amount due;

B.(1) (f) An affidavit pursuant to subsection B.(3) of this

rule has been SUbmitted; and

B.(1) (g) Summons was personally served within the state of

oregon upon the party, or an agent, officer, director, or partner

of a party, against whom jUdgment is sought pursuant to Rule 7

D. (3) (a) (i), 7 D. (3) (b) (i), 7 D. (3) (e) or 7 D. (3) (f).

B.(2) By the court. In all other cases, the party seeking

a jUdgment by default shall apply to the court therefor, but no

33
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jUdgment by default shall be entered against a minor or an

incapacitated person as defined by ORS 126.003(4) unless the

minor or incapacitated person has a general guardian or is

represented in the action by another representative as pr~vided

in Rule 27. If, in order to enable the court to enter jUdgment

or to carry it into effect, it is necessary to take an account or

to determine the amount of damages or to establish the truth of

any averment by evidence or to make an investigation of any other

matter, the court may conduct such hearing, or make an order of

reference, or order that issues be tried by a jury, as it deems

necessary and proper. The court may determine the truth of any

matter upon affidavits.

* * * * *
COMMENT

The 1973 Legislature substituted the term "incapacitated
person" for "incompetent person" in a number of sections of the
oregon Revised statutes and supplied a definition of the new term
which appears in ORS 126.003(4). Some of these former ORS
sections are now in the Oregon Rules of civil Procedure and the
Council added a specific reference to the statutory definition to
make clear that the definition applies to the ORCP as well as
ORS sections.
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DEFAULT ORDERS AND JUDGMENTS
RULE 69

A. Entry of order of default. When a party against whom a

jUdgment for affirmative relief is sought has been served with

summons pursuant to Rule 7 or is.otherwise sUbject to the

jurisdiction of the court and has failed to plead or otherwise

defend as provided in these rules, the party seeking affirmative

relief may apply for an order of default. If the party against

whom an order of default is sought has filed an appearance in the

action, or has provided written notice of intent to file an

appearance to the party seeking an order of default, then the

party against whom an order of default is sought shall be served

with written notice of the application for an order of default at

least 10 days, unless shortened by the court, prior to entry of

the order of default. These facts, along with the fact that the

party against whom the order of default is 'sought has failed to

plead or otherwise defend as provided in these rUles, shall be

made to appear by affidavit or otherwise, and upon such a

showing, the clerk or the court shall enter the order of default.

* * * * *
l[l:!~~l1i£~ii·'i$!:n!i~!l~i~';I~I~::I!:~~~it;i'::I[ljBIIl:li';:'ll:j1~ll:l:l!g!:'l:~~I:':~li:~~~

!lil1:11~~I~li~~~:::illlf1:!,I:l1!!~::::1Iill~!'1Igllj$lii~:l,I'lj!II:!I~~~l!tl:~al~:I::'~:il:lw'R~

1%1~li1!!;~I~jlllgl§~I~lllllglll.~illil:!!!::lllit:~.ii!1:l:Ii!$I~i~:l!MI~I~ij:ll~$iS~

Ifll11:~I~I::::ilJ!im~ill~!~liJtl:I'gIElit~

ego setting aside default. For good cause shown, the court

may set aside an order of default and, if a jUdgment by default
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has been entered, may likewise set it aside in accordance with

Rule 71 Band C.

D~@ plaintiffs, counterclaimants, cross-cla~mants. The

, provisions of this rule apply whether the party entitled to the

jUdgment by default is a plaintiff, a third party plaintiff, or a

party who has pleaded a cross-claim or counterclaim. In all

cases a jUdgment by default is SUbject to the provisions of Rule

67 B.

Ill. "Clerk" defined. Reference to "clerk" in this rule

shall include the clerk of court or any person preforming the

duties of that office.

COMMENT

69 C., as amended, is intended to "overrule" the holding of
Van Dyke v. Varsity Club. Inc., 103 Or App 99 (1990), that when a
party who has filed an appearance in the action fails to appear,
in person or by counsel, at a scheduled trial, nothing further
can take place pending entry of a default order, pursuant to
section 69 A., upon not less than ten days advance written notice
of application therefor to the non-appearing party. The
Council's view is that mandating such delay of proceedings is
unfair to parties who do appear prepared for trial, as well as
being wasteful of jUdicial resources. This section, as amended,
gives clear discretionary authority to the court to proceed with
the scheduled trial in the absence of the non-appearing party
unless some sufficient reason becomes known to the court why
adjournment or other course of proceeding would better serve the
interests of justice.

Former subsections 69 C., D. and F. have been redesignated
69 D., E. and F., respectively, without further change.
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DEFAULT ORDERS AND JUDGMENTS
RULE 69

A. Entry of order of default. When a party against whom a

judgment for affirmative relief is sought has been served with

summons pursuant to Rule 7 or is otherwise subject to the

jurisdiction of the court and has failed to plead or otherwise

defend as provided in these rules, the party seeking affirmative

relief may apply for an order of default. If the party against

whom an order of default is sought has filed an appearance in the

action, or has provided written notice of intent to file an

appearance to the party seeking an order of default, then the

party against whom an order of default is sought shall be served

with written notice of the application for an order of default at

least 10 days, unless shortened by the court, prior to entry of

the order of default. These facts, along with the fact that the

party against whom the order of default is sought has failed to

plead or otherwise defend as provided in these rules, shall be

made to appear by affidavit or otherwise, and upon such a

showing, the clerk or the court shall enter the order of default.

B. Entry of default jUdgment.

B(l) By the court or the clerk. The court or the clerk

upon written application of the party seeking judgment shall

enter judgment when:

B(l)(a) The action arises upon contract;

B(l) (b) The claim of a party seeking jUdgment is for the

recovery of a sum certain or for a sum which can be computation

27
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be made certain;

B(l)(c) The party against whom jUdgment is sought has been

defaulted for failure to appear;

B(l) (d) The party against whom judgment is sought is not a

minor or an incapacitated person as defined by ORS 126.003(4) and

such fact is shown by affidavit;

B(l) (e) The party seeking jUdgment sUbmits an affidavit of

the amount due;

B(l)(f) An affidavit pursuant to subsection B(3) of this

rule has been sUbmitted; and

B(l) (g) Summons was personally served within the State of

Oregon upon the party, or an agent, officer, director, or partner

of a party, against whom jUdgment is sought pursuant to Rule 7

D(3) (a) (i), 7 D(3) (b) (i), 7 D(3) (e) or 7 D(3) (f) •

B(2) By the court. In all other cases, the party seeking a

jUdgment by default shall apply to the court therefore, but no

jUdgment by default shall be entered against a minor or an

incapacitated person as defined by ORS 126.003(4) unless the

minor or incapacitated person has a general guardian or is

represented in the action by another representative as provided

in Rule 27. If, in order to enable the court to enter judgment

or to carry it into effect, it is necessary to take an account or

to determine the amount of damages or to establish the truth of

any averment by evidence or to make an investigation of any other

matter, the court may conduct such hearing, or make an order of

reference, or order that issues be tried by a jury, as it deems
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necessary and proper. The court may determine the truth of any

matter upon affidavits.

B(3) Amount of jUdgment. The judgment entered shall be for

the amount due as shown by the affidavit, and may include costs

and disbursements and attorney fees entered pursuant to Rule 68.

B(4) Nonmilitary affidavit required. No jUdgment by

default shall be entered until the filing of an affidavit on

behalf of the plaintiff, showing that affiant reasonably believes

that the defendant is not a person in military service as defined

in Article I of the "Soldiers' and Sailors' civil Relief Act of

1940," as amended, except upon order of the court in accordance

with that Act.

[0. Failure te appear fer trial. Waeft a party 'NRe aas filed

aft appearaRee fails te appear fer trial, tae ee~rt may, ift its

diseretieR, preeeed te trial aRd j~d~eRt \iitae~t f~rtaer Retiee

te tae ReR appeariR~ party.]

D ¢[ ] .",:,,' setting aside default. For good cause shown, the court

may set aside an order of default and, if a jUdgment by default

has been entered, may likewise set it aside in accordance with

Rule 71 Band C.

Plaintiffs, counterclaimants, cross-claimants. The

provisions of this rule apply whether the party entitled to the

jUdgment by default is a plaintiff, a third party plaintiff, or a

party who has pleaded a cross-claim or counterclaim. In all cases

a jUdgment by default is SUbject to the provisions of Rule 67 B.

[F]I. "Clerk" defined. Reference to "clerk" in this rule
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shall include the clerk of court or any person performing the

duties of that office.

COMMENT

Former 69 C is deleted from this rule and transferred to
Rule 58 as section 58 E. sections have been re-lettered
accordingly.
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DEFAULT ORDERS AND JUDGMENTS
RULE 69

A Entry of order of default.

~INWJII~I~ When a party against whom a judgment for

affirmative relief is sought has been served with summons

pursuant to Rule 7 or is otherwise subject to the jurisdiction of

the court and has failed to plead or otherwise defend as provided

in these rules, the party seeking affirmative relief may apply

for an order of default. If the party against whom an order of

default is sought has filed an appearance in the action, or has

provided written notice of intent to file an appearance to the

party seeking an order of default, then the party against whom an

order of default is sought shall be served with written notice of

the application for an order of default at least 10 days, unless

shortened by the court, prior to entry of the order of default.

These facts, along with the fact that the party against whom the

order of default is sought has failed to plead or otherwise

defend as provided in these rules, shall be made to appear by

affidavit or otherwise, and upon such showing, the clerk or the

court shall enter the order of default •

• ~jl[li~".KII.t~;.II~'lif:im.ii;\!Thi_ii~D_

••II.I§II~;.!jlliIlIIIjlli.~.ri!!:.:!!I.~ai.lil.I#.::,;i._1

_~il\!_.I.lll.I••II'f:~~~I.II.ljt.lt_••B
lilj:~:glf~II.Xj:;lli_iMI;;.i.t1iIBr(iII.ifii.IJt_li!\.::tl'.IUiI-_:

_',;l~li~'!~:••Hl!iI~.";ii\I.~jl_i:a:il.:l::,

_1~_il[jjlr~:~i~!~rA!lI~l\;i,.:i1:'_@ll~'!.1
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* * * * *

COMMENT

section A is divided into subsections A(1) and A(2).
SUbsection A(1) in no way changes the requirements under former
section A for obtaining default orders generally, i.e., against
defendants served by any method other than pursuant to
sUbparagraph 7 0(4)(a)(i). Regarding the latter, new subsection
A(2) transfers from former paragraph 7 0(4)(c) requirements, in
addition to those contained in amended sUbsection A(l), which
must be complied with to obtain a default order against a
defendant served pursuant to subparagraph 7 0(4)(a)(i).

Those requirements are changed in two respects: First, if
the plaintiff knows the identity of the defendant's liability
insurance carrier, or can ascertain it from OOOT records
accessible to the plaintiff, the latter must mail to such carrier
a copy of the summons and complaint, by first class mail and by
one of the following: certified mail (return receipt requested),
registered mail (return receipt requested), or express mail, at
least 30 days before applying for a default order, rather than 14
days as formerly provided. Secondly, in addition to a copy of
the summons and of the complaint, the mailing to the insurance
carrier must include a notice of intent to apply for a default
order. Note that this mailing to the insurance carrier is a form
of notice, not service.

22
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DEFAULT ORDERS AND JUDGMENTS

RULE 69

* * * * *

B Entry of default judgment.

      B(1) By the court or the clerk. The court or the clerk upon written application of the

party seeking judgment shall enter judgment when:

B(1)(a) The action arises upon contract;

      B(1)(b) The claim of a party seeking judgment is for the recovery of a sum certain or

for a sum which can by computation be made certain;

     B(1)(c) The party against whom judgment is sought has been defaulted for failure to

appear;

    B(1)(d) The party seeking judgment submits an affidavit or a declaration stating that,

to the best knowledge and belief of the party seeking judgment, the party against whom

judgment is sought is not incapacitated as defined in ORS 125.005, a minor, a protected

person as defined in ORS 125.005, or a respondent as defined in ORS 125.005;

 B(1)(e) The party seeking judgment submits an affidavit or a declaration of the

amount due;

B(1)(f) An affidavit or a declaration pursuant to subsection B(3) of this rule has been

submitted; and

B(1)(g) Summons was personally served within the State of Oregon upon the party, or

an agent, officer, director, or partner of a party, against whom judgment is sought pursuant to

Rule 7 D(3)(a)(i), 7 D(3)(b)(i), 7 D(3)(e), or 7 D(3)(f).

B(2) By the court. In cases other than those cases described in subsection (1) of this

section, the party seeking judgment must apply to the court for judgment by default. The party

seeking judgment must submit the affidavit or declaration required by subsection (1)(d) of

this section if, to the best knowledge and belief of the party seeking judgment, the party

against whom judgment is sought is not incapacitated as defined in ORS 125.005, a minor, a
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protected person as defined in ORS 125.005, or a respondent as defined in ORS 125.005. If

the party seeking judgment cannot submit an affidavit or a declaration under this subsection, a

default judgment may be entered against the other party only if a guardian ad litem has been

appointed or the party is represented by another person as described in Rule 27. If, in order to

enable the court to enter judgment or to carry it into effect, it is necessary to take an account

or to determine the amount of damages or to establish the truth of any averment by evidence

or to make an investigation of any other matter, the court may conduct such hearing, or make

an order of reference, or order that issues be tried by a jury, as it deems necessary and proper.

The court may determine the truth of any matter upon affidavits or declarations.

B(3) Amount of judgment. The judgment entered shall be for the amount due as

shown by the affidavit or declaration, and may include costs and disbursements and attorney

fees entered pursuant to Rule 68.

B(4) Non-military affidavit or declaration required. No judgment by default shall

be entered until the filing of an affidavit or a declaration on behalf of the plaintiff, showing

that [the affiant or declarant reasonably believes that] the defendant is or is not a person in

the military service, or stating that plaintiff is unable to determine whether or not the

defendant is in the military service as [defined] required [in Article 1 of the “Soldiers’ and

Sailors’ Civil Relief Act of 1940,”]  by Section 201(b)(1) of the Servicemembers Civil

Relief Act, 50 App. U.S.C.A. § 521, as amended, except upon order of the court in

accordance with that Act.

* * * * *
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DEFAULT ORDERS AND JUDGMENTS

RULE 69

A Entry of order of default.

A(1) In general. When a party against whom a judgment for affirmative relief is sought

has been served with summons pursuant to Rule 7 or is otherwise subject to the jurisdiction of

the court and has failed to plead or otherwise defend as provided in these rules, the party seeking

affirmative relief may apply for an order of default. If the party against whom an order of default

is sought has filed an appearance in the action, or has provided written notice of intent to file an

appearance to the party seeking an order of default, [then] notice, in the form prescribed by

Uniform Trial Court Rule 2.010, of the intent to apply for an order of default must be filed

and served upon the party against whom an order of default is sought [shall be served with

written notice of the application for an order of default] at least 10 days, unless shortened by the

court, prior to entry of the order of default. These facts, along with the fact that the party against

whom the order of default is sought has failed to plead or otherwise defend as provided in these

rules, shall be made to appear by affidavit, declaration, or otherwise[,] and, upon such a showing,

the clerk or the court shall enter the order of default.

A(2) Certain motor vehicle cases. Notwithstanding subsection A(1) of this section, no

default shall be entered against a defendant served with summons pursuant to [subparagraph]

Rule 7D(4)(a)(i) [of Rule 7] unless the plaintiff submits an affidavit or a declaration showing:

A(2)(a) that the plaintiff has complied with [subparagraph] Rule 7D(4)(a)(i) [of Rule 7];

and

A(2)(b) either, if the identity of the defendant’s insurance carrier is known to the plaintiff

or could be determined from any records of the Department of Transportation accessible to the

plaintiff, that the plaintiff not less than 30 days prior to the application for default mailed a copy

of the summons and the complaint, together with notice of intent to apply for an order of default,

to the insurance carrier by first class mail and by any of the following: certified, [or] registered,
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or express mail[,] with return receipt requested[, or express mail]; or that the identity of the

defendant’s insurance carrier is unknown to the plaintiff.

B Entry of [default] judgment by default.

B(1) By the court or the clerk. The court or the clerk upon written application of the

party seeking judgment shall enter judgment when:

B(1)(a) The action arises upon contract;

B(1)(b) The claim of a party seeking judgment is for the recovery of a sum certain or for a

sum which can by computation be made certain;

B(1)(c) The party against whom judgment is sought has been defaulted for failure to

appear;

B(1)(d) The party seeking judgment submits an affidavit or a declaration stating that, to

the best knowledge and belief of the party seeking judgment, the party against whom judgment is

sought is not incapacitated as defined in ORS 125.005, a minor, a protected person as defined in

ORS 125.005, or a respondent as defined in ORS 125.005;

B(1)(e) The party seeking judgment submits an affidavit or a declaration of the amount

due;

B(1)(f) An affidavit or a declaration pursuant to subsection B[(3)] (4) of this rule has been

submitted; and

B(1)(g) Summons was personally served within the State of Oregon upon the party, or an

agent, officer, director, or partner of a party, against whom judgment is sought pursuant to Rule 7

D(3)(a)(i), 7 D(3)(b)(i), 7 D(3)(c)(i), 7 D(3)(d)(i), 7 D(3)(e), or 7 D(3)(f).

B(2) By the court. In cases other than those cases described in subsection (1) of this

section, the party seeking judgment must apply to the court for judgment by default. The party

seeking judgment must submit the affidavit or declaration required by subsection (1)(d) of this

section if, to the best knowledge and belief of the party seeking judgment, the party against

whom judgment is sought is not incapacitated as defined in ORS 125.005, a minor, a protected
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person as defined in ORS 125.005, or a respondent as defined in ORS 125.005. If the party

seeking judgment cannot submit an affidavit or a declaration under this subsection, a default

judgment may be entered against the other party only if a guardian ad litem has been appointed or

the party is represented by another person as described in Rule 27. If, in order to enable the court

to enter judgment or to carry it into effect, it is necessary to take an account or to determine the

amount of damages or to establish the truth of any averment by evidence or to make an

investigation of any other matter, the court may conduct such hearing, or make an order of

reference, or order that issues be tried by a jury, as it deems necessary and proper. The court may

determine the truth of any matter upon affidavits or declarations.

B(3) Amount of judgment. The judgment entered shall be for the amount due as shown

by the affidavit or declaration, and may include costs and disbursements and attorney fees

entered pursuant to Rule 68.

B(4) Non-military affidavit or declaration required. No judgment by default shall be

entered until the filing of an affidavit or a declaration on behalf of the plaintiff, showing that the

defendant is or is not a person in the military service, or stating that plaintiff is unable to

determine whether or not the defendant is in the military service as required by Section 201(b)(1)

of the Servicemembers Civil Relief Act, 50 App. U.S.C.A. § 521, as amended, except upon order

of the court in accordance with that Act.

* * * * *



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

PAGE 1 -  Council on Court Procedures Promulgated Rules 12-11-10: Amendments to ORCP 69

DEFAULT ORDERS AND JUDGMENTS

RULE 69

 A [Entry of order of default.] In general.

 A(1) [In general.] When a party against whom a judgment for affirmative relief is sought

has been served with summons pursuant to Rule 7 or is otherwise subject to the jurisdiction of

the court and has failed to [plead or] appear by filing a motion or answer, or otherwise to

defend as provided in these rules or applicable statute, the party seeking affirmative relief may

apply for an order of default and a judgment by default by filing motions and affidavits or

declarations in compliance with this rule.  

A(2) The provisions of this rule apply whether the party entitled to an order of

default and judgment by default is a plaintiff, a third party plaintiff, or a party who has

pleaded a counterclaim or cross-claim. 

A(3) In all cases a judgment by default is subject to the provisions of Rule 67 B.

[If the party against whom an order of default is sought has filed an appearance in the action, or

has provided written notice of intent to file an appearance to the party seeking an order of

default, notice, in the form prescribed by Uniform Trial Court Rule 2.010, of the intent to apply

for an order of default must be filed and served upon the party against whom an order of default

is sought at least 10 days, unless shortened by the court, prior to entry of the order of default.

These facts, along with the fact that the party against whom the order of default is sought has

failed to plead or otherwise defend as provided in these rules, shall be made to appear by

affidavit, declaration, or otherwise and, upon such a showing, the clerk or the court shall enter

the order of default.

 A(2) Certain motor vehicle cases. Notwithstanding subsection A(1) of this section, no

default shall be entered against a defendant served with summons pursuant to Rule 7 D(4)(a)(i)

unless the plaintiff submits an affidavit or a declaration showing:

 A(2)(a) that the plaintiff has complied with Rule 7 D(4)(a)(i); and
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 A(2)(b) either, if the identity of the defendant’s insurance carrier is known to the plaintiff

or could be determined from any records of the Department of Transportation accessible to the

plaintiff, that the plaintiff not less than 30 days prior to the application for default mailed a copy

of the summons and the complaint, together with notice of intent to apply for an order of default,

to the insurance carrier by first class mail and by any of the following: certified, registered, or

express mail with return receipt requested; or that the identity of the defendant’s insurance

carrier is unknown to the plaintiff.]

B  Intent to appear; notice of intent to apply for an order of default. 

B(1) For the purposes of avoiding a default, a party may provide written notice of

intent to file an appearance to a plaintiff, counterclaimant, or cross-claimant. 

B(2)  If the party against whom an order of default is sought has filed an

appearance in the action, or has provided written notice of intent to file an appearance,

then notice of the intent to apply for an order of default must be filed and served at least 10

days, unless shortened by the court, prior to applying for the order of default.  The notice

of intent to apply for an order of default must be in the form prescribed by Uniform Trial

Court Rule 2.010 and must be filed with the court and served on the party against whom

an order of default is sought.

[B Entry of judgment by default.

 B(1) By the court or the clerk. The court or the clerk upon written application of the

party seeking judgment shall enter judgment when:

 B(1)(a) The action arises upon contract;

 B(1)(b) The claim of a party seeking judgment is for the recovery of a sum certain or for

a sum which can by computation be made certain;

 B(1)(c) The party against whom judgment is sought has been defaulted for failure to

appear;

 B(1)(d) The party seeking judgment submits an affidavit or a declaration stating that, to
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the best knowledge and belief of the party seeking judgment, the party against whom judgment is

sought is not incapacitated as defined in ORS 125.005, a minor, a protected person as defined in

ORS 125.005, or a respondent as defined in ORS 125.005;

 B(1)(e) The party seeking judgment submits an affidavit or a declaration of the amount

due;

 B(1)(f) An affidavit or a declaration pursuant to subsection B(4) of this rule has been

submitted; and

 B(1)(g) Summons was personally served within the State of Oregon upon the party, or an

agent, officer, director, or partner of a party, against whom judgment is sought pursuant to Rule

7 D(3)(a)(i), 7 D(3)(b)(i), 7 D(3)(c)(i), 7 D(3)(d)(i), 7 D(3)(e), or 7 D(3)(f).

 B(2) By the court.  In cases other than those cases described in subsection (1) of this

section, the party seeking judgment must apply to the court for judgment by default. The party

seeking judgment must submit the affidavit or declaration required by subsection (1)(d) of this

section if, to the best knowledge and belief of the party seeking judgment, the party against

whom judgment is sought is not incapacitated as defined in ORS 125.005, a minor, a protected

person as defined in ORS 125.005, or a respondent as defined in ORS 125.005. If the party

seeking judgment cannot submit an affidavit or a declaration under this subsection, a default

judgment may be entered against the other party only if a guardian ad litem has been appointed

or the party is represented by another person as described in Rule 27. If, in order to enable the

court to enter judgment or to carry it into effect, it is necessary to take an account or to

determine the amount of damages or to establish the truth of any averment by evidence or to

make an investigation of any other matter, the court may conduct such hearing, or make an

order of reference, or order that issues be tried by a jury, as it deems necessary and proper. The

court may determine the truth of any matter upon affidavits or declarations.

 B(3) Amount of judgment. The judgment entered shall be for the amount due as shown by

the affidavit or declaration, and may include costs and disbursements and attorney fees entered
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pursuant to Rule 68.

 B(4) Non-military affidavit or declaration required. No judgment by default shall be

entered until the filing of an affidavit or a declaration on behalf of the plaintiff, showing that the

defendant is or is not a person in the military service, or stating that plaintiff is unable to

determine whether or not the defendant is in the military service as required by Section

201(b)(1) of the Servicemembers Civil Relief Act, 50 App. U.S.C.A. § 521, as amended, except

upon order of the court in accordance with that Act.]

C  Motion for order of default.  

C(1) The party seeking default must file a motion for order of default. That motion

must be accompanied by an affidavit or declaration to support that default is appropriate

and contain facts sufficient to establish the following:  

C(1)(a) that the party to be defaulted has been served with summons pursuant to

Rule 7 or is otherwise subject to the jurisdiction of the court;

C(1)(b) that the party against whom the order of default is sought has failed to

appear by filing a motion or answer, or otherwise to defend as provided by these rules or

applicable statute;

C(1)(c) whether written notice of intent to appear has been received by the movant

and, if so, whether written notice of intent to apply for an order of default was filed and

served at least 10 days, or any shortened period of time ordered by the court, prior to filing

the motion;

C(1)(d) whether, to the best knowledge and belief of the party seeking an order of

default, the party against whom judgment is sought is or is not incapacitated as defined in

ORS 125.005, a minor, a protected person as defined in ORS 125.005, or a respondent as

defined in ORS 125.005; and

C(1)(e) whether the party against whom the order is sought is or is not a person in

the military service, or stating that the movant is unable to determine whether or not the
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party against whom the order is sought is in the military service as required by Section

201(b)(1) of the Servicemembers Civil Relief Act, 50 App. U.S.C.A. § 521, as amended.

C(2) If the party seeking default states in the affidavit or declaration that the party

against whom the order is sought:

C(2)(a) is incapacitated as defined in ORS 125.005, a minor, a protected person as

defined in ORS 125.005, or a respondent as defined in ORS 125.005, an order of default

may be entered against the party against whom the order is sought only if a guardian ad

litem has been appointed or the party is represented by another person as described in

Rule 27;

C(2)(b) is a person in the military service, an order of default may be entered

against the party against whom the order is sought only in accordance with the

Servicemembers Civil Relief Act.

C(3) The court may grant an order of default if it appears the motion and affidavit

or declaration have been filed in good faith and good cause is shown that entry of such an

order is proper. 

 [C Setting aside default. For good cause shown, the court may set aside an order of

default and, if a judgment by default has been entered, may likewise set it aside in accordance

with Rule 71 B and C.

D Plaintiffs, counterclaimants, cross-claimants. The provisions of this rule apply whether

the party entitled to the judgment by default is a plaintiff, a third party plaintiff, or a party who

has pleaded a cross-claim or counterclaim. In all cases a judgment by default is subject to the

provisions of Rule 67 B.]

D Motion for judgment by default.

D(1) A party seeking a judgment by default must file a motion, supported by

affidavit or declaration.  Specifically, the moving party must show:

D(1)(a) that an order of default has been granted or is being applied for
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contemporaneously;

D(1)(b) what relief is sought, including any amounts due as claimed in the

pleadings; 

D(1)(c) whether costs, disbursements, and/or attorney fees are allowable based on a

contract, statute, rule, or other legal provision, in which case a party may include costs,

disbursements, and attorney fees to be awarded pursuant to Rule 68.

D(2) The form of judgment submitted shall comply with all applicable rules and

statutes. 

D(3) The court, acting in its discretion, may conduct a hearing, make an order of

reference, or order that issues be tried by a jury, as it deems necessary and proper, in

order to enable the court to determine the amount of damages or to establish the truth of

any averment by evidence or to make an investigation of any other matter. The court may

determine the truth of any matter upon affidavits or declarations.

[ E “Clerk” defined. Reference to “clerk” in this rule shall include the clerk of court or

any person performing the duties of that office.]

E Certain motor vehicle cases.  No order of default shall be entered against a

defendant served with summons pursuant to Rule 7 D(4)(a)(i) unless, in addition to the

requirements in Rule 7 D(4)(a)(i), the plaintiff submits an affidavit or a declaration

showing:

E(1) that the plaintiff has complied with Rule 7 D(4)(a)(i);

E(2) whether the identity of the defendant's insurance carrier is known to the

plaintiff or could be determined from any records of the Department of Transportation

accessible to the plaintiff; and

E(3) if the identity of the defendant’s insurance carrier is known, that the plaintiff

not less than 30 days prior to the application for an order of default mailed a copy of the

summons and the complaint, together with notice of intent to apply for an order of default,
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to the insurance carrier by first class mail and by any of the following: certified, registered,

or express mail, return receipt requested; or that the identity of the defendant's insurance

carrier is unknown to the plaintiff.

F Setting aside an order of default or judgment by default.  For good cause shown,

the court may set aside an order of default.  If a judgment by default has been entered, the

court may set it aside in accordance with Rule 71 B and C.
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DEFAULT ORDERS AND JUDGMENTS

RULE 69

A In general.

A(1) When a party against whom a judgment for affirmative relief is sought has been

served with summons pursuant to Rule 7 or is otherwise subject to the jurisdiction of the court and

has failed to appear by filing a motion or answer, or otherwise to defend as provided in these rules

or applicable statute, the party seeking affirmative relief may apply for an order of default and a

judgment by default by filing motions and affidavits or declarations in compliance with this rule.

A(2) The provisions of this rule apply whether the party entitled to an order of default

and judgment by default is a plaintiff, a third party plaintiff, or a party who has pleaded a

counterclaim or cross-claim.

A(3) In all cases a judgment by default is subject to the provisions of Rule 67 B.

B Intent to appear; notice of intent to apply for an order of default.

B(1) For the purposes of avoiding a default, a party may provide written notice of intent

to file an appearance to a plaintiff, counterclaimant, or cross-claimant.

B(2) If the party against whom an order of default is sought has filed an appearance in

the action, or has provided written notice of intent to file an appearance, then notice of the intent

to apply for an order of default must be filed and served at least 10 days, unless shortened by the

court, prior to applying for the order of default. The notice of intent to apply for an order of

default cannot be served before the time required by Rule 7 C(2) or other applicable rule or

statute has expired. The notice of intent to apply for an order of default must be in the form

prescribed by Uniform Trial Court Rule 2.010 and must be filed with the court and served on the

party against whom an order of default is sought.

C Motion for order of default.

C(1) The party seeking default must file a motion for order of default. That motion must

be accompanied by an affidavit or declaration to support that default is appropriate and contain

PAGE 61 - ORCP 69 Amendment, Promulgated 12/6/14

ORCP 69 
2014 Promulgation



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

facts sufficient to establish the following:

C(1)(a) that the party to be defaulted has been served with summons pursuant to Rule 7 or

is otherwise subject to the jurisdiction of the court;

C(1)(b) that the party against whom the order of default is sought has failed to

appear by filing a motion or answer, or otherwise to defend as provided by these rules or

applicable statute;

C(1)(c) whether written notice of intent to appear has been received by the movant and, if

so, whether written notice of intent to apply for an order of default was filed and served at least 10

days, or any shortened period of time ordered by the court, prior to filing the motion;

C(1)(d) whether, to the best knowledge and belief of the party seeking an order of

default, the party against whom judgment is sought is or is not incapacitated as defined in ORS

125.005, a minor, a protected person as defined in ORS 125.005, or a respondent as defined in ORS

125.005; and

C(1)(e) whether the party against whom the order is sought is or is not a person in the

military service, or stating that the movant is unable to determine whether or not the party against

whom the order is sought is in the military service as required by Section 201(b)(1) of the

Servicemembers Civil Relief Act, 50 App. [U.S.C.A.] U.S.C. §521, as amended.

C(2) If the party seeking default states in the affidavit or declaration that the party

against whom the order is sought:

C(2)(a) is incapacitated as defined in ORS 125.005, a minor, a protected person as defined in

ORS 125.005, or a respondent as defined in ORS 125.005, an order of default may be entered

against the party against whom the order is sought only if a guardian ad litem has been appointed

or the party is represented by another person as described in Rule 27;

C(2)(b) is a person in the military service, an order of default may be entered against

the party against whom the order is sought only in accordance with the Servicemembers Civil Relief

Act.
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C(3) The court may grant an order of default if it appears the motion and affidavit or

declaration have been filed in good faith and good cause is shown that entry of such an order is

proper.

D Motion for judgment by default.

D(1) A party seeking a judgment by default must file a motion, supported by affidavit or

declaration. Specifically, the moving party must show:

D(1)(a) that an order of default has been granted or is being applied for

contemporaneously;

D(1)(b) what relief is sought, including any amounts due as claimed in the pleadings;

D(1)(c) whether costs, disbursements, and/or attorney fees are allowable based on a

contract, statute, rule, or other legal provision, in which case a party may include costs,

disbursements, and attorney fees to be awarded pursuant to Rule 68.

D(2) The form of judgment submitted shall comply with all applicable rules and statutes.

D(3) The court, acting in its discretion, may conduct a hearing, make an order of

reference, or order that issues be tried by a jury, as it deems necessary and proper, in order to

enable the court to determine the amount of damages or to establish the truth of any averment by

evidence or to make an investigation of any other matter. The court may determine the truth of

any matter upon affidavits or declarations.

E Certain motor vehicle cases. No order of default shall be entered against a

defendant served with summons pursuant to Rule 7 D(4)(a)(i) unless, in addition to the

requirements in Rule 7 D(4)(a)(i), the plaintiff submits an affidavit or a declaration showing:

E(1) that the plaintiff has complied with Rule 7 D(4)(a)(i);

E(2) whether the identity of the defendant’s insurance carrier is known to the plaintiff or

could be determined from any records of the Department of Transportation accessible to the

plaintiff; and

E(3) if the identity of the defendant’s insurance carrier is known, that the plaintiff not
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less than 30 days prior to the application for an order of default mailed a copy of the summons and

the complaint, together with notice of intent to apply for an order of default, to the insurance

carrier by first class mail and by any of the following: certified, registered, or express mail, return

receipt requested; or that the identity of the defendant’s insurance carrier is unknown to the

plaintiff.

F Setting aside an order of default or judgment by default. For good cause shown,

the court may set aside an order of default. If a judgment by default has been entered, the court

may set it aside in accordance with Rule 71 B and C.
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