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RULE 83
PROYISICNAL PROCESS

A, Requi%ements for issuancs. To obtain an order for
isguance QT provisicnal orocass the plaintiff shall cause to be
filed with the éTérk af the court from which such procass is
sought a sworn petition and any necassary supplementary zffida-
vits requesting sﬁeciffc p;ovisiona1 process and showing, to the
best knowledge, information, and belief of the plaintiff or
affiant, tﬁat the action is one in which provisional process may
issue, and:

A.(1) The name and residence or place of business of the
defendant;

A.(2) Whether the underlying claim is based on a con-
sumer transaction and whether provisidna] pracsss in 3 consumer
good is sought;

A.(3)(a) If the provisional procass sought is claim and
delivery, a descrﬁption of the claimed property in sarticularity
sufficiant to maks pcssibTé its idahtificatﬁon, and the plain-
tiff's estimats of the valus and location of the argperty;

A.(3)(b) If the provisional procass sought {s a restrain-
ing order, a statament of the particular acts sought %o be
rastrained;

A.(4) Whether the glaintiff's claim to provisional grscsss
is basad upon ownarship, entitiement ﬁa gossassion, & security
intarast or otherwisa;

A.(3) A copy ar verbatim recital of any writing ar gorticn

of & writing, if plaintiff relies upon 2 writing, wnich evidences
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the origin or source of the plaintiff's claim to provisional
Urocess;
A.(8) Whether the claimed graperty is wrongfuily de-

tained by the defsndant or another persan;

A.(7) Whether the claimed groperty nas bean taksn dy

public authority for & tax, assessment, or {ine,
A.(8) If the plaintiff claims that the defandant nas
waived the right s Ge neard, a copy of the writing evidencing

such waiver and a statsment af when and in what manner the
waiver qccurred; )

A.(8) If provisional procass is basaed on natics of a
bulk trans¥er under QRS chapter 76 or a similar statutz aor
nravision of law, & <apy 9T the notice;

A.(10) Facts, if any, wnich tand to estzahlish that thers
is & substantial danger that the defendént or dngther onersan
is engaging in, or is about ta angaga in, canduct wnich would
place the claimed property in danger of desiructicn, sarious
narm, cancazlment, ramoval Trom this stats, or franster %o an
innocant Qurchasar.

A.(11) Facts, if any, wnich tend to sstaplish that
without restraint immediatz and irrenarablie injury, damage, or

Taoss will occurs

A.(12) Facts, if any, wnich tand oo estabiish thac

thera is substantial danger that the defandant or ancther garson
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probably wouid not comply with a temporary restraining order;

and

A.(13) That therz is no reasonahle grohability that
the defendant can astzblish a succassful defenss to the
ynderlying ¢laim.

8. Provisional orocass prohibitad in certzain consumer

transactions. Mo court shall order issuancs of provisional

procass to effact attachment of a consumer good or tgo effect
attachment of any property if the underlying claim is based
on a consumer transaction. Provisional procass authorized by

Rule 85 may issue in consumer transactions.

C. Evidence admissihle; choice of remedies availahle to

C.(1) The court shall cansider the affidavit ar petition
filed under section A. of this rule ahd may consider other evi-
dence including, but not limited to, an affidavit, deposition,
axhibit, ar qral tastimony.

C.(2) If from the affidavit aor petifticn or aother evi-
dencz, if any, the court finds that a complaint.on the underiy-
ing claim has been fiiedrand that there Is probahle causes for
systaining the validity of the underlying c¢laim, the ccurt shall
consider whether it shall order issuanca of grovisional prdcess,'
as provided in section 0. or £, of this rule, ar a restrain-
ing order, as ogrovided in section F. of this rule, in addition

to a show cause arder. The finding under this subsection is
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subject to dissoiution upon hearing.

D. Effect of‘notice of bulk transfer. Subject to sec-

tion 8. of this rule, if the court finds that with respect to
property of éhe defendant notice of bulk transfer under GRS
chapter 76 or a similar statute or provis}on of law has been
given and that the time for possession by the transferee has
not passed, the court shall order issuance of provisional
process.

E. Issuance of provisional process wnere damage to prop-

arty threatened. Subject to secticn 8. of this rule, if the

court finds that before hearing on a show cause crder the defen-
dant or other person in possessicn or control of the claimed
property is engaging in, or is about to engage in, conduct which
would place the claimed property in danger of destruction,
serious harm, concealment, removal from this state, or transfer
to an innocent purchaser or that the defendant or other person
in posseassion or control of the claimed property would not comply
with a temporary.restrainéng order, and if Rule 82 A. has been
complied with, the court shall order issuance of provisional
process in property which probably would be the subject of such
destrgction, harm, concealment, removal, transfer, or viaolation.

F. Restraining order to protect property. Subject to

section B. of this rule, where hearing on a show cause order is

pending or where the court finds that because of impending injury,
destruction, transfer, removal, or concealment of the property in
which provisional process is sgught there is probable cause to be-

liave that immediate and irreparable injury, damage, or loss to the
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plaintiff is imminent, and if Rule 82 A. has been comﬁlied with,
the court in its discretion may issue a temporary order directed
to the defeqdant and each other person in possession or control
of the claimed property restraining the defendant and each §uch
other person from injuring, destroying, transferring, removing,
or otherwise disposing of property and requiring the defendaﬁt
and each such other person to appear at a time and place fixed
by the court and show cause why such restraint should hot continue
during pendency of the proceseding on the underlying claim. Such
order shall conform to the requirements of Rule 79 D. A restraining
order under this section does not create a lien,

G. Appearance; hearing; service of show cause order; con-

tent; effect of service on person in possession of property.

G.{1) Subject to section B. of this rule, the court shall
issue an'order directed to the defendant and each péfson having
possession or control of the claimed property requiring the defen-
dant and each sﬁch other person to appear for hearing at a place
fixed by the court and at a fixed time after the third day after
service of the order and before the seventh day after service
of the order to show cause wﬁy provisional process should not
issue. Upon request of the plaintiff the hearing date may be set |
later than the seventh aay.

G.{2) The show cause order issued under subsection {1)
of this section shall be served con the defendant and on each

other person to whom the order is directed.
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G.(3) ‘The order shall:

G.{3)(a) Stats that the defandant may file affidavits
with the court and may present festimony at the hearing; and

G.(3){b) State that if the defendant fails to appear at
the hearing the ccurf will ordar issuancz of the specifﬁc prayi-
sional procsss sought.

G.(4) If at the time fixed for hearing the show cause
order under subsection (1)} of this section nas nat been sarved
an the defendant but has besn served on a persen in possassion
gr control of tha‘property, and it Rule 82 A. has been complied
with, the court may restrain the person so served from injuring,
dastroying, transferring, ramoving, or concezling the oroperty
pending further crder_cf the court or confinue a tamporary
restraining order issued under section F. of this rule. Such order
shall conform to the requirements of Rule 79 0. Any restraining

order issued under this subsection does not create a lien.

H. Wajver; order without hearing. If after servica of

the order issued under subsaction -G.{1) of this rule, the defégu
dant by a writing executad by or on behalf of the defendant
after servicz of the order axpressiy declaras that defandant i3
aware of the right tc be neard and does_not want to be heard,
that defendant expresslg waives the right to be neizrd, that de-
fendant understands that upon signing the writing the caurt wi11’
order issuance of the provisional procass sought so that the
possaession or control of the claimed groperty will be tzkan from

the defandant or another person, the court, subject to saction 8.
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of this rule without hearing shall order issuance of provisional
process.

[. Authority of court on sustaining validity of underly-

ing claim; provisional process; restraining order.

I.(1} Subject to saction B. of this rule, if the court on
nhearing on a show cause order issued under section G. of this‘rule
finds that there is probable cause for sustaining the validity of
the underlying claim and if Rule 82 A. has been complied with, the
court shall arder issuance of provisional process. The aorder shall
describe WTth particularity the provisional process which may be
issued.

[.(2) Subject to section B. of this rule, if the court on
hearing on & show cause order issued under section G. of this rule
finds that there is probable cause for sustaining the validity of
the underlying claim but that the provisional process sought cannot
properiy be ordered, and if Rule 82 A. has been complied with, the
court in 1ts discretion may continue or issue a restraining order of
the nature described in section F. of this rufe. I a restrain-

ing order is issued, it shal! conform to the requirements af
Rule 79 0. A restraining order under this subsection dces nat

create a lien.

COMMENT

This rule was taken almost verbatim from QRS 29.Q25
through 29.075%. AlT provisional remedies intended to preserve
a defendant's assets to satisfy an eventual judgment, excapt
provisional recaiverships covered by ORCP 80, would requirs an
order by the court conforming to the procsdurs, in this rula.
This procadure was developed by a substantial legislative ravi-
sion of QRS chapter 29 in 1973 to conform to currsnt constitu-
tional reguiresments.
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The first paragraph of saction A, was rewrittan sligntly

to make clear tnat the showing of the necessary information for
section A. can either Se in plaintiff's sworn petition or in sena-
rate affidavits submitted to support the gatition. For clarity,
paragraph A.(3)(a) was added. QRS 29.025(8) and 29.030(2) and (3)
were aliminated because they were confusing and not very useful,
The rule specifically requires an application by olaintiff, and
the court could not issue a grovisional process aordear an its own
mation.

The last sentence was added to 8. for clarity. The exis-
ting langquage "to effect attachment” c¢reatas the excaption faor
claim and delivery., The language of C.{2) was also changed
sTightly for clarity. ‘

The Council eliminatad QRS 28.050. The waiver authorized
could still be no more than & printed sale contract or Toan
agreement. I there is an actual negotiated consansual waiver
betwean freely contracting garties, nothing would prohibit the
plaintift from proving that waiver in an apolication for a pro-
yisional procass order. See A.(8).

‘The cross reference to the security requirements of
Rule 82 and form of order in Rule 79 0. wers added to sactions
F., G., and I.

The most important change in the provisions relating to
restraining orders was to specify that no lien attaches to
property subject tQ a rastraining order. A party whao wishes
to sacure a lien, 3s opposed to merely restraining dispasition
of the property, should usa other provisional process. The
tast sentence of I.(1) is alsa new.

Note, pursuant to Rule 81 C.(1), personal service of the

show cause order is not absolutely required. The order may be
served in any manner in which a summons may be served.
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PROVISIONAL PROCESS

RULE 83
A Requirements for issuance. To obtain an order for issuance of provisional process the
plaintiff shall cause to be filed with the clerk of the court from which such process is sought a

sworn petition and any necessary supplementary affidavits or declarations requesting specific
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provisional process and showing, to the best knowledge, information, and belief of the plaintiff,

affiant or declarant that the action is one in which provisional process may issue, and:

% sk ok

[A(9) If provisional process is based on notice of a bulk transfer, a copy of the notice,|

[A(10)] A(9) Facts, if any, which tend to establish that there is a substantial danger that the
defendant or another person is engaging in, or is about to engage in, conduct which would place
the claimed property in danger of destruction, serious harm, concealment, removal from this
state, or transfer to an innocent purchaser;

[A(11)] A(10) Facts, if any, which tend to establish that without restraint immediate and
irreparable injury, damage, or loss will occur;

[A(12)] A(11) Facts, if any, which tend to establish that there is substantial danger that the
defendant or another person probably would not comply with a temporary restraining order; and
[A(13)] A(12) That there is no reasonable probability that the defendant can establish a
successful defense to the underlying claim.

B Provisional process prohibited in certain consumer transactions. No court shall order
issuance of provisional process to effect attachment of a consumer good or to effect attachment
of any property if the underlying claim is based on a consumer transaction. Provisional process
authorized by Rule 85 may issue in consumer transactions.

C Evidence admissible; choice of remedies available to court.

C(1) The court shall consider the affidavit, declaration or petition filed under section A of this
rule and may consider other evidence including, but not limited to, an affidavit, a declaration, a
deposition, an exhibit, or oral testimony.

C(2) If from the affidavit, declaration or petition or other evidence, if any, the court finds that a
complaint on the underlying claim has been filed and that there is probable cause for sustaining

the validity of the underlying claim, the court shall consider whether it shall order issuance of
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provisional process, as provided in section D [or E] of this rule, or a restraining order, as

provided in section [F] E of this rule, in addition to a show cause order. The finding under this
subsection is subject to dissolution upon hearing.

[D Effect of notice of bulk transfer. Subject to section B of this rule, if the court finds that with
respect to property of the defendant notice of bulk transfer has been given and that the time for
possession by the transferee has not passed, the court shall order issuance of provisional
process.|

[E] D Issuance of provisional process where damage to property threatened. * * *

[F] E Restraining order to protect property. * * ¥

[G] F _Appearance; hearing; service of show cause order; content; effect of service on

person in possession of property. * * *

[H]. G _Waiver; order without hearing. If after service of the order issued under subsection
[G(1)] EQ1) of this rule, the defendant by a writing executed by or on behalf of the defendant
after service of the order expressly declares that defendant is aware of the right to be heard and
does not want to be heard, that defendant expressly waives the right to be heard, that defendant
understands that upon signing the writing the court will order issuance of the provisional process
sought so that the possession or control of the claimed property will be taken from the defendant
or another person, the court, subject to section B of this rule without hearing shall order issuance
of provisional process.

[I] H Authority of court on sustaining validity of underlying claim; provisional process;

restraining order.

[/(1)l HA) Subject to section B of this rule, if the court on hearing on a show cause order
issued under section [G] F of this rule finds that there is probable cause for sustaining the
validity of the underlying claim and if Rule 82 A has been complied with, the court shall order
issuance of provisional process. The order shall describe with particularity the provisional
process which may be issued.

[/(2)] H(2) Subject to section B of this rule, if the court on hearing on a show cause order
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issued under section [G] F of this rule finds that there is probable cause for sustaining t%?é
validity of the underlying claim but that the provisional process sought cannot properly be
ordered, and if Rule 82 A has been complied with, the court in its discretion may continue or
issue a restraining order of the nature described in section [F] E of this rule. If a restraining order
is issued, it shall conform to the requirements of Rule 79 D. A restraining order under this

subsection does not create a lien.
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