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INTRODUCTION

The following rules, amendments, and DRS sections superseded

have been promulgated by the Council on Court Procedures and sub

mitted to the 1981 Legislative Assembly. Pursuant to DRS 1.735,

they will become effective after the legislative session to the

extent that the Legislative Assembly does not, by statute, modify

the action of the Council.

This submission completes the main body of the Oregon Rules

of Civil Procedure, which are the general rules of pleading and

practice in civil actions in state courts. During this biennium,

the Council has concentrated upon the areas of referees, submitted

controversies, confession of judgments, judgments, defaults, taxa

tion of attorney fees, costs and disbursements, vacation of judg

ments, and provisional remedies. The Council has also taken action

to correct problems relating to ORCP 1-64 promulgated during the

last biennium. The new rules (Rules 65-85) will replace most of

DRS Chapters 26, 27, 29, 31, and 32 and portions of DRS Chapters

17, 18, 20, and 23.

The comment which follows most rules was prepared by Council

staff. It represents staff interpretation of the rules and the

intent of the Council, and is not officially adopted by the Coun

cil.

Subdivisions of rules are called sections and indicated by

capital letters, e.g., A.; subdivisions of sections are called

subsections and indicated by Arabic numerals in parentheses, e.g.,

(1); subdivisions of subsections are called paragraphs and indica

ted by lower case letters in parentheses, e.g., (a); and subdivisions
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of paragraphs are called subparagraphs and indicated by lower case

Roman numerals in parentheses, e.g., (iv).
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Section I.
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RULE 65

REFEREES

A. In general.

A. (1) Aopointment. A court in which an action is pend

ing may appoint a referee who shall have such qualifications as

the court deems appropriate.

A.(2} Compensation. The fees to be allowed to a ref

eree shall oe fixed by the court and shall be charged upon the

parties or· paid out of any fund or .subject matter of the action

which is in the custody and control of the court, as the court

may direct.

A.(3} Delinouent fees. The referee shall not retain

the referee's report as security for compensation. If a party

ordered to pay the fee allowed by the court does not pay it

after notice and within the time prescribed by the court, the

referee is entitled to a writ of execution against the delin

quent party.

a. Reference.·

a.(l} Reference by aareement. The court may make a

reference upon the written consent of the parties. In any

case triable by right to a jury, consent to reference for de

cision upon issues of fact shall be a waiver of right to jury

trial.
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8.(2) Reference without aqreement. Reference may be

made in actions to be tried without a jury upon motion by any

party or upon the court's own initiative. In absence of agree

ment of the parties, a reference shall be made only upon a

showing that some exceptional con~ition requires it.

C. Powers.

C. (J 1 Order of reference. The order of reference to a

referee may specify or limit the referee's powers and may

direct the referee to report only upon particular issues, or

to do or perform particular acts, or to receive and report

evidence only. The order may fix the time and place for be

ginning ~od closing the hearings and for the filing of the

referee's report.

C.(2) Power under order of reference. Subject to the

specificat10ns and limitations stated in the order, the ref

eree has and shall exercise the power- to regulate all proceed

ings in every hearing before the referee and to do all acts and

take all measures necessary or proper for the efficient per

formance of duties under the order. The referee may require

the production of evidence upon all matters embraced in the ref

erence, inc1ud i ng the producti On of a11 books, papers, vouchers,

documents, and writi ngs app1i cab1ethereto. Un 1ess otherwi se

directed by the order of reference, the referee may rule upon

the admissibility of evidence. The referee has the authority to

put witnesses on oath and may personal1y examine such witnesses

upon oath.
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C. (3) Record. When a party so requests, the referee

shall make a record of the evidence offered and excluded in the

same manner and subject to the same limitations as a court sit

ting without a jury.

D. Proceedinas.

D. (1) . Meetinqs.

0.(1 leal When a reference is made, the clerk or person

performing the duties of that office shall forthwith furnish

the referee with a copy of the order of reference. Upon

receipt thereof, unless the order of reference otherwise pro

vides, the referee shall forthwith set a time and place for the

first meeting of the parties or their attorneys to be held

within 20 days after the date of the order of reference and

shall notify the parties or their attorneys of the meeting date.

0.(1)(0) It is the duty of the referee to proceed with

all reasonable diligence. Any party, after notice to the parties

and the referee, may apply to the court for an order requiring

the referee to speed the proceedings and to make the report.

D. (l)Cc) If a party fails to appear at the time and

place appointed, the referee may proceed ex parte or may ad

journ the proceedings to a future day, giving notice to the ab

sent party of the adjournment.

0.(2) Witnesses. The parties may procure the attendance

of witnesses before the referee by the issuance and service of

subpoenas as provided in Rule 55. If, without adequate excuse,

a witness fails to appear or give evidence, that witness may be
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pun i shed as for a contempt by the court and be suoj ected to the

consequences, penalties, and remedies provided in Rule 55 G.

0.(3) Accounts. When matters of accounting are in

issue, the referee may prescribe the form in which the accounts

shall be submitted and in any proper case may require or receive

in evidence a statement by a certified public accountant who is

called as a witness. Upon objection of a party to any of the

items thus submitted or upon a showing that the form of state

ment is insufficient, the referee may require a different form of

statement to be furnished or the accounts or specific items

thereof to be proved by oral examination of the accounting par

ties or in such other manner as the referee directs.

E. Reoort.

E.(l) Contents. The referee shall without delay prepare

a report upon the matters submitted by the order of reference

and, if required to make findings of fact and conclusions of law,

the referee shall set them forth in the report.

E.(2) Filina. Unless otherHise directed by the order of

reference, the referee shall file the report with the clerk of

the court or person performing the duties of that office and

shall file a transcript of the proceedings and of the evidence

and the original exhibits with the report. The referee shall

forthwith mail a copy of the report to all parties.

E. (3 J Effect.

E.(3)(a) Unless the parties stipulate to the contrary, the

referee's findings of fact shall have the same effect as a jury
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verdict. ~ithin 10 days after being served with notice of the

filing of the report, any party may serve written oojections

thereto upon the other parties. Application to the court for

action upon the report and upon objections to the report shall

be by motion. The court after hearing may affirm or set aside

the report, in whole or in part.

E. (3)(0) In any case, the parties "ay stipulate that a

referee's findings of fact shall be binding or shall be binding

unless clearly erroneous.

COMMENT

This rule supersedes the existing sections in ORS chap
ter 17 relating to reference. The rule is intended to provloe
more flexibility in use of referees, but to avoid abuse of the
procedure. It was adapted from Federal Rule 53 with substantial
changes.

Section 65 A. was taken from Wisconsin Statutes 805.06(1).
It contemplates a single referee and leaves the qualifications·
to the court, rather than requiring that the ri:feree have the
same qualifications as a juror.

Subsection 65 8.(1) does not appear in the federal rule
and was taken from ORS 17.720. Any right to jury trial is waived
by stipulating to a referee. ORS 17.725, covering the availabil
ity of a referee upon motion, was restricted to rather narrow
categories. Subsection 65 8. (2) allows the court to appoint a
referee upon motion in any type of case.

However, there are limitations:

(1) Reference upon motion is only available where there
is no right to jury trial. The procedure is available in any
non-jury case, whether formerly equitable or legal. Note, long
account cases would still be referable upon motion; there is no
right to jury trial in such cases. Tribou and McPhee v.
Strowbridoe, 7 Or. 156,159 (1879).

(2)
matter. A
65 8. (21.

Reference cannot be u?sd by the court as
showing of some exceptional cendition is
See LaBuy v. Howes Leather Co., 352 U. S.
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The provls1ons relating to order of reference, power of
the referee, proceedings, and the form and filing of the
report (65 C.' through 65 E. (2)) are taken from the federal rule
and are more detailed than the ORS sections. They give the
court a great deal of flexibility in utilization of the referee.
The provisions of ORS 45.050 for deposition reference are unneces
sary and would be superseded. The rule attempts to avoid delay,
which is one of the principal difficulties with reference. The
referee is required to begin meeting with the parties in 20 days,
65 D.(l)(a), and to act with all reasonable diligence. If the
referee delays the proceeding, any party may ask the court for
an order requi ri ng the referee to act wi th mo re di 1i gence.
65 D.(l)(b). Also, the referee cannot hold his or her report t9
force payment of fees. 65 A.(2).

Subsection 65 E.(31 is new but gives the same weight to
the referee's findings of fact as did ORS 17.765.

,
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RULE 66

SUBMITTED CONTROVERSY

A. Submission without action. Parties to a question in

controversy, which might have been the subject of an action

with such parties plaintiff and defendant, may submit the ques

tion to the determination of a court having subject matter

juri sdi cti on.

A.(l) Contents'of submission. The written submission

shall consist of an agreed statement of facts upon which the

controversy depends, a certificate that the controversy j~ real

and that the submission is made in good faith for the purpose

of determining the rights of the parties, and a request for re

1i ef .

A.(2) Who must sicn the submission. The submission must

be signed by all parties or their attorneys as· provided in

Rule 17.

A.(3l Effect of the submission. From the moment the

submission is filed, the court shall treat the controversy as

if it is an action pending after a special verdict found. The

controversy sha11 be determi ned on the agreed case alone, but

the court may fi nd facts by inference from the agreed facts.

If the statement of facts in the case is not sufficient to

enable the court to enter judgment, the submission shall be dis

missed or the court shall allow the filing of an additional

statement.
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B. Submission of pending case. An action may be submit

ted in a pending action at any time before trial, subject to the

same requirements and attended by the same results as in a sub

mission without action, and in addition:

B.(l) Pleadings deemed abandoned. Submission shall be

an abandonment by all parties of all prior pleadings, and the

case shall stand on the agreed case alone; and

B.(2} Provisional remedies. The ,submission must pro-

vide for any provisional remedy which is to be continued or such

remedy shall be deemed 'waived.

COMMENT

This rule covers the submitted controversies in ORS chap
ter 27. Although the procedure overlaps stipulation, admissions,
declaratory judgment, and summary ju~gment in some respects,
it provides for entry of judgment (a) without pleading or sum
mons, and (b) with no trial or submission of evidence. The
procedure did not exist at common law and a rule is required.

The procedure is the same as ORS chapter 27. The oniy
changes are: Ca) the submission is not verified (this conforms
to ORC? l7), and (b) the second sentence of 66 A.(3) was added.
This is a clarification taken from N. Y. C.P.L.R. § 3222 (b)(401.

Subsection 66 B. was taken from Iowa Code Ann. ,§ 678. The
submission after suit differs from a stipulated judgment or dis
missal. because the parties agree to the facts but leave the,
decision to the court. For stipulated judgments and dismissals,
see ORC? 54 and '67 F.
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RULE 67

JUDGMENTS

A. Definitions. "Judgment" as used in these rules is the

final determination of the rights of the parties in an action;

judgment includes a decree and a final judgment entered pursuant

to section B. or G. of this rule. "Order" as used in these rules

is ~ny other determination by a court or judge which is inter

mediate in nature.

B. Judgment for less than all claims or parties in action.

When more than one claim for relief is presented in an action,

whether as a claim, counterclaim, cross-claim, or third party

claim, or when multiple parties are involved, the court may direct

the entry of a final judgment as to one or more but fewer than all

of the claims or parties only upon an express determination that

there is no just reason for delay and upon an express direction for

the entry of judgment. In the absence of such determination and

direction, any order or other form of decision, however designated,

which adjudicates fewer than all the claims or the rights and

liabilities of fewer than all the parties shall not terminate the

action as to any of the claims or parties, and the order or other

form of decision is subject to revision at any time before the

entry of judgment adjudicating all the claims and the rights and

1iabil i ti es of a11 the parti es.
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C. Demand for judament. Every judgment shal l grant the

relief to which the party in whose favor it is rendered is en

titled, even if such relief has not been demanded in the plead

i nqs, except:

C.(l) Default. A judgment by default shall not be dif

ferent in kind from or exceed in amount that prayed for in the

demand for judgment. However, a default jUdgment granting

, equitable remedies may differ in kind from or exceed in amount

that prayed for in the demand for judgment, provided that

reasonable notice and opportunity to be heard are given to any

party against whom the judgment is to be entered.

C.(2) Demand for money damages. Where a demand for judg

ment is for a stated amount of money as damages, any judgment

for money damages shall not exceed that amount,

D. Judgment in acti on for recovery of oersona1 orooerty.

In an action to recover the possession of personal property,

judgment for the plaintiff may be for the possession, or the

value of the property, in case a delivery cannot be had,and

damages for the detenti on of. the property. rf the property has

been delivered to the plaintiff and the defendant claims a

return of the property, judgment for the defendant may be for

a return of the propertY,or the value of the property. in case

a return cannot be had, and damages for taking and Withholding

the same.
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E. Judoment in action aoainst partnership or' unincorpora

ted association; judgments in action aaainst parties jointly

indebted.

E. (1) Partnershio and unincoroorated associati'on. Judg

ment in an action against a partnership or unincorporated

association which is sued in any name which it has assumed or

by which it is known may be entered against such partnership or

association and shall bind the joint property of all of the,

partners or associates.

E. (2) Joint obl igations; effect of judgment. In any

action against parties jointly indebted upon a joint obligation,

contract, or liability, judgment may be taken against less than

all such parties and a defaul t, dismissal, or judgment in favor

of or against less than all of such parties in an action does not

preclude a judgment in the same action in favor of or against the

remaining parties.

F. Judgment by stipulation.

F.(l) Availability of judoment by stipulation. At any

time after commencement of an action, a judgment may be given

upon stipulation that a judgment for a soecified amount or for

a specific relief may be entered. The stipulation shall be of

the party or parties against whom judgment is to be entered and

the party or parties in whose favor judgment is to be entered.

If the stipulation provides for attorney fees, costs, and dis

bursements, they may be entered as part of the judgment accord

ing to the stipulation.
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F.(2) Filing; assent in open court. The stipulation for judg

ment may be in a writing signed by the parties, their attorneys, or

their authorized representatives, which writing shall be filed in

accordance with Rule 9. The stipulation may be subjoined or ap

pended to, and part of, a proposed form of judgment. If not in

writing, the stipulation shall be assented to by all parties

thereto in open court.

G. Judgment on portion of claim exceeding counterclaim.

The .court may direct entry of a final judgment as to that portion

of any claim. which exceeds a counterclaim asserted by the party

or parties a9ainst whom the judgment is entered, if such party or

parties have admitted the claim and asserted a counterclaim amount-

ing to less than the claim.

COMMENT

The definition of judgment in 67 A. is taken from DRS 18.010.
Under ORCP 1 and 2 the reference to decree is probably'unnecessary
but is inc1uded here for clarity. The separate reference to
special proceedings of DRS 18.010 is eliminated, as statutory
proceedings are "actions" under ORCP 1. The definition of "order"
comes from ORS 18.010(2). See ORCP 14 A. for a definition of
"motion."

Section 67 8. is identical to DRS 18.125(1). DRS 18.125(2)
becomes ORCP 72 D.

The procedural merger of law and equity 'creates the prob
lem of whether the unified procedure follows the former equity
or legal rule relating to limitation of relief by the prayer of
the complaint. Section 67 C. preserves the essential elements
of the prior Oregon practice without reference to law or equity.
The general rule is that of equ ity , where the relief accorded
is not limited by the prayer. Recovery on default is limited to
the prayer (DRS la.OaO(a) and (b)), except for cases seeking
equitable remedies (Kerschner v. Smith, 121 Or. 469, 474, 236 P.
272, 256 P. 195 (1927)) if reasonable notice and opportunity to be
heard are given (Leonard v. Bennett, 165 Or. 157, 174, 103 P.2d
732, 106 P.2d 542 (1940)). Note, the 1imit of rei ief to the prayer
applies for every default, not just defaults for failure to
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appear. In a case where money damages are claimed, the damages
recoverable are limited to the prayer. Note that ORCP 18 B.
requires a statement in the prayer of the amount of damages
claimed.

Secti on 67 D. is ORS 18.11D. See ORCP 61 D.

Section 67 E. addresses the problem of enforceability of
judgments against assets held by a partnership or unincorporated
associ ati on. Present Oregon ru1es address thi s problem through
the device of a "joint debtor statute" (ORS 18.135). Partner
ships and associations cannot be sued as entities, but suit must
be brought against individual partners or members. At common
law, for partnership or association assets to be subject to a
judgment, the judgment had to be against all partners or associa
tion members. ORS 18.135 allows an action to recover for a joint
debt even though not all joint debtors are served. A judgment
enforceable against partnership assets can be secured by naming
all partners but serving less than all.

This rule addresses the problem by the much simpler and
more modern approach of making a partnership or unincorporated
association suable in its own name and subject to entry of a
judgment against the entity. To accomplish this, a new rule
defining capacity of partnerships or associations to be sued is
added to Rule 26 as section B. and a new service of summons
category is. added to Rul e 7. Section 67 E. (1) authori zes entry
of a judg~ent against the entity which would bind the assets of
the partnership or association. If a partner or member of an
association is tndividually liable under the substantive law, an
action against such individual could be joined with the action
against the entity by naming the individual, as well as the 'entity,
as a party and serving a separate summons and complaint directed.
to the individual. See ORCP 26 B. A judgment could then be entered
against the individual parties so joined and served, as well as a
judgment against the entity. Indi vi dua 1 partners or members not
so joined and served would not be subject to any individual judg
ment.

The entity approach has a number of advantages. The approach:

(a) avoids the necessity of difficult distinctions between
joint and several obligations. The joint debtor statute did not
apply to some joint partnership obligations because it was limited
to actions based on contract. See ORS 68.270.

(b) simplifies naming of defendants and service of process for
partnerships and unincorporated associations with large membership.
In some cases a defendant would find it difficult, if not impossible,
to ascertain the names and locations of thousands of members of a
multi-state partnership or association. Although in most cases the
members would be subject to service of summons under ORCP 4, the dif
ficulty and expense of serving such large numbers of people could be
prohibitive.



Litigation and judgment in the name of the partnership or
association is more consistent with other treatment of such
groups. If a partnership can own property and have bank accounts
in its own name , it is simpler to have judgments entered against
that partnership in its name.

ORS 18.135 referred to action against any joint obligors,
not just partnerships or associations. This rule covers onlY
the ability to create judgments enforceable against partnerships
or associations. ORS 18.135 subjected a person, who was never
actually served and perhaps not aware of a suit, to judgment
because another joint obligor was served. From a due process
standpoint, this is defensible for partnerships and associations
because partners and association members can be viewed as agents.
for the partnership or association. That theory would usually
not.apply to other joint obligation situations.

Subsection 67 E.(2) addresses a problem not specifically cov
ered under ORS 18.135. Under the comnon law theories of joint
obligations, ·including those of partnerships and associations,
there was a requirement that any judgment be against all persons
jointly obligated. Therefore, any suit or recovery against less
than all joint obligors extinguished the claim against the other
joint obligors. See Ryckman v. Manerud, 68 Or. 350, 361, 136 P. 826
(1913); Wheatley v. Halvorson, 213 Or. 228, 249, 323 P.2d 49 (1958).
The same reasoning could be extended to say a default or dismis-

. sal against less than all partners or joint debtors extinguished
the obligation. This is inconsistent with modern concepts of
joinder and judgments and could be an unnecessary procedural
trap. The rule does not affect the substantive nature of the
joint obligation but merely says there is no procedural rule that
prohibits separate Judgment. Note, 67 E. (2) is not 1imited to.
partnerships or joint ventures, but covers any joint obligation.

ORS 18.135 also covered whether joint debtors could be or
should be joined. ORCP 28 and 29 governing permissive and
compulsory joinder of parties already cover this and should be
the applicable rules. The joinder aspects of ORS 18.135 are un
necessary and are eliminated.

Section F. provides the procedure for specific submission
to a judgment formerly referred to as confession of judgment
after suit. ORS 26.010 through 26.040.. Il:!.eprocedure is basical
ly stipulation to an agreed judgment. The attorney for a party
may sign the stipulation, Confessions of judgment without action
are covered by Rule 73.
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Section 67 G. was previously included with default judgment
provisions as ORS 18.080(2). The judgment involved is a form of
special final judgment, not a default judgment. Note, under 67 A.·
this is defined as a final judgment.
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RULE 68

ALLOWANCE AND TAXATION OF
ATTORNEY FEES, COSTS" AND DIS8URS~~ENTS

A. Definitions. As used in this rule:

A. (1) Costs and attorney fees. "Costs" are fixed sums

provided by statute, intended to indemnify a party. "Attorney

fees" are the reasonabl e and necessary va 1ue of 1ega1 servi ces

related to the prosecution or defense of an action.

A. (2) Disbursements. "Disbursements" are reasonable

and. necessary expenses incurred in t,e prosecution or defense

of an action other than for legal services, and include the

fees of officers and witnesses, the necessary expenses of tak-

ing depositions, publication of summonses or notices, the

postage where the same are served by mail, the compensation

of referees, the copying of any public record, book, or docu-

ment used as evidence on the trial, a sum paid a person for

executing any bond, recognizance, undertaking, stipulation,

or other obl igation (not exceeding one percent per annum of

the amount of the bond or other obligation), and any other

expense specifically allowed by agreement, by these rules, or

by other rule or statute.

B. Allowance of costs and disbursements. In any

action, costs and disbursements shall be allowed to the pre-

vailing party, unless these rules or other rule or statute direct

that in the particular case costs and disbursements shall not be

allowed to the prevailing party or shall be allowed to some other

party, or unless the court otherwise directs.
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If, under a special provision of these rules or any 'other rule

or statute, a party has a right to recover costs, such party

shal l also have a right to recover disbursements. If a party is

awarded attorney fees, such party shall not also recover the pre

vailing party costs authorized by ORS 20.070.

C. Award of and entry of judgment for attorney fees,

costs, and disbursements.,

C.(l) Application of this section to award of attorney

fees. Notwithstanding Rule 1 A. and the procedure provided in

any rule or statute permitting recovery of attorney fees in a

particular case, this section governs the pleading, proof, and

award of attorney fees, costs, and disbursements in all cases,

regardless of the source of the right to recovery of such fees,

except where:

C. (1 Ha)' Subsection (2) of ORS 105.405 or paragraph (h)

of subsection (1) of ORS 107.105 provide the substantive right

to such items; or

C.(l)(b) Such items are claimed as damages arising

prior to the action; or

C. (l)(c) Such items are granted by order, rather than

entered as part of a judgment.

C. (2) Assertinq claim for attorney fees. A party

seeking attorney fees shall assert the right to recover such

fees by alleging the facts, statute, or rule which provides a
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basis for the award of such fees in a pleading filed by that

party. A par-ty sha11 not be requi red 'to allege a ri ght to a

specific amount of attorney fees; an allegation that a party

is entitled 'to "reasonable attorney fees" is sufficient. If a

party does not file a pleading and seeks judgment or dismissal

by motion, a right to attorney fees shall be asserted by a

demand for attorney fees in such motion, in substantially simi

lar form to the allegations, required by this subsection. Such

allegation shall be taken as substantially denied and no respon

sive pleading shall be necessary. Attorney fees may be sought

before the substantive right to recover such fees accrues. No

attorney fees shall be awarded unless a right to recover such

fee is asserted as provided in this subsection.

C.(3) Proof. The items of attorney fees, costs, and

disbursements shall be submitted in the manner provided by sub

se~tion (~) of this section, without proof being offered during

the tr,i a1.

C.(4) Award of attorney fees, costs, and di sbursements i :"

entry and enforcement of judgment. Attorney fees, costs, and

disbursements shall be entered as part of the judgment as fol

lows:

C. (4)(a) Entry by clerk. Attorney fees, costs, and dis

bursements (whether the disbursement has been paid or not) shall

be entered as part of a judgment if the party claiming them:

C. (4)( a)( i) Serves, in accordance with Ru 1e 9 8., a veri

fied and detailed statement of the amount of attorney fees, costs,

18



and disbursements upon all parties who are not in default for

failure to appear, not later than 10 days after the entry of the

judgment; ar)d

C. (4) (a)(ii) Files the original statement and proof of

service, if any, in accordance with Rule 9 C., with the court.

For any default judgment where attorney fees are included

in the statement referred to in subparagraph (i) of this para':'

graph, such attorney fees shall not be entered as part of the

judgment unless approved by the court before such entry.

C.(4)(b) Objections. A party may object to the allow

ance of attorney fees, costs, and disbursements or any part

thereof as part of a judgment by filing and serving written ob

jections to such statement, signed in accordance with Rule 17,

not later than 15 days after the service of the statement of

the amount of such items upon such party under paragraph (a) of

this subsection. Objections shall be specific and may be

founded in law or in fact and shall be deemed controverted with

out further pleading. Statements and objections may be amended

in accordance with Rule 23.

C. (4)(c) Review by the court; hearing. Upon service and

filing of timely objections, the court, without a jury, shall

hear and determine all issues of law or fact raised by the state

ment and objections. Parties shall be given a reasonable oppor

tunity to present evidence and affidavits relevant to any factual

issues.

C. (4)(d) Entry by court. After the hearing the court
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snall make a statement of the attorney fees, costs, and disburse-

ments allowed, which shall be entered as a part of the judgment.

No other findings of fact or conclusions of law shall be neces~

sary ,

c.eS) Enforcement. Attorney fees, costs, and disburse

ments entered as part of a judgment pursuant to this sect'icn

may be enforced as part of that judgment. Upon ser/ice and

fi 1i ng of objecti ens to the entry of attorney fees, costs , and.

disbursements as part of a judgment, pursuant to paragraph

(4)(b) of this section, enforcement of that portion of the

jUdgment she11 be stayed until the entry ofa statement of

attorney fees, costs, and disbursements by the court pursuant

to paragraph (4) (d) of thi s secti on.

C.(6)·· Avoidance of multiple collection of costs, disburse-

ments, and attorney fees.

C.(6)(a) Separate judgments for seoarate claims. Where
...

separate final judgments are granted in one action for separate

claims, pursuant to Rule 67 B., the court shall take such steps as

necessary to avoid the multiple taxation of the same costs, attor-

ney fees, and disbursements in more than one such judgment.

C.(6)(b) Separate jUdgments for the same claim.. When

there are separate judgments entered for one claim (where separate

actions are brought for the same claim against several parties who

might have been joined as parties in the same action, or where

pursuant to Rule 67 B. separate final judgments are entered against

several parties for the same claim), costs, attorney fees, and
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disbursements may be entered in e~ch such judgment as provided in

this rule, but satisfaction of one such judgment shall bar recovery

of costs, attorney fees, or disbursements included in all other

judgments.

COMMENT

This rule is designed to create a uniform procedure for
determining the existence of a right to attorney fees. There has
been substantial confusion in Oregon whether particular kinds of
attorney fee claims must be pleaded and proved at trial, or could
be submitted after trial. The Senate Judiciary Committee of the
1979 Legislative Assembly asked the Council to review the matter
and to develop a uniform method of handling attorney fees. -

This rule uses the bill of disbursements method for almost
all attorney fee claims. The Council adopted the post-trial pro
cedure because it is the simplest and separates a collateral
controversy from the main trial. It also makes sense to deal
with attorney fees after the case is tried.

The rule a l so develops a uniform provision for entitle
ment to costs and disbursements. This is necessary because of
the procedural merger of law and equity. The rule is the prior
ru1e in equity and for speda1 proceedi ngs. The ru1e does not
deal with right to receive attorney fees. Inis was considered to
be a substantive rather than a procedural matter. For the same
reason, the rule does not cover the amount of costs or fees.

Section 68 A. of the rule retains the existing Oregon
di sti ncti on batween costs and di sbursements. Ital so defi nes
attorney fees. The disbursement definition combines ORS 20.020
and ORS 20.055. The Council did not change the items recover
able as disbursements. Discovery deposition costs remain non
recoverable because the rule refers to "necessary" deposition
costs .

. Section 68 8. would supersede ORS 20.040, 20.060, and the
last sentence of 20.100. The rule is the flexible standard
formerly applied to equity cases. The language used was adap
ted from Michigan General Court Rule 526.1. The second sentence
was drafted to avoid any problem with other statutes or rules
which refer only to a right to costs in reliance upon ORS 20.020.
Tne last sentence settles a question not answered under the
prior ORS sections.

Subsection 68 C. (1) makes almost all Claims for attorney
fees subject to this rule. There are a large number of statutes
governing right to attorney fees. Rather than attempt to change
the language of all the statutes, the rule simply provides a
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procedure for assessing such fees no matter what source is relied
upon as providing the right to such fees. There are a few specific
exceptions where the rule procedur~ would not be appropriate, specifi
cally, dissolution and partition cases. 68 C. (1 Ha).

Since the rule is designed to previde a procedure for claim-
ing. and proving attorney fees which are an incident of the action,
pre-existing attorney fees which are actually claimed as damages
are excluded. 68 C.(l)(b). The rule also applies only to costs
and fees which are included in the judgment. Other fees and costs,
such as di scovery sancti oris '"hi ch are part of a court order and
enforceable by contempt, would not oe covered oy the rule. 68 C. (1 )(c).

The Council fel t that a party should receive some warning
of a potential claim for attorney fees prior to trial, even though
the decision on amount and entitlement to these fees is postponed
until a bill of disbursements is filed. Re<luiring a pleading a1.- .
legation of a right to attorney fees in 68 C.(2) also allows the
opponent to test the right to such fees by a pretrial motion.

Subsections 68 C. (4) and (5) are based upon the existing costs
and disbursements procedure in ORS 20.210 through 20.230. Paragraph
68 C.(4)(a) changes the procedure and requires service of a statement
claiming costs, as well as disbursements and attorney fees, prior to
entry of such costs as part of a judgment. The specific claim for.
attorney fees is included in the bill of disbursements. Note that 1n
cases involving a judgment against parties who are in default for
failure to appear; service of the statement of costs, disbursements,
and attorney fees is not required. However, a statement must be pre
pared and. filed to provide a basis for assessment of these items. Also,
rio judgment for attorney fees can be entered in such default cases IJn

less the court approves the amount of the fees. Such approval could
be in the form of an approyed fee schedule for default cases adopted
by the court or approval for individual cases.

The Council increased the time for objection to the bill of
disbursements from five days after expiration of the time to file
the bill of disbursements to 15 days after service of the statement
of costs, disbursements, and attorney fees. The last sentence of
68 C.(4)(c) requiring an opportunity to present evidence and affidavits
was added. The provision for stay of enforcement upon objection in
68 C. (5) i s new.

Subsection 68 C. (6) replaces ORS 20.050 and also covers the
entry of multiple final judgments in one case. Paragraph 68 C.(6)(a)
covers the situation where multiple judgments are entered on separate
claims pursuant to ORCP 67 B. In such case, the court is required to
avoid multiple taxation of the same costs, disbursements, or attorney
fees. Paragraph 68 C.(6)(b) allows entry of the same costs, dis-
bursements, and attorney fees when there are multiple judgments against
different parties on the same claim (in the same case or in separate
cases), but makes clear that satisfaction of the costs, attorney fees,
and disbursements portion of one such judgment satisfies all of the
judgments.
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RULE 69

DEFAULT

A. Entry of default. When a party against whom a judg

ment for affirmative relief is sought has been served ',lith sum

mons pursuant to Rule 7 or is otherHise subject to the jurisdic

tion of the court and has failed to plead or otherHise defend as

provided in these. rul es , and these facts are made to appear by

affidavit or otherHise, the clerk or court shall enter the

default of that party.

8. Entry of default judgment.

B.(l) By the clerk. The clerk upon written application

of the party seeking judgment shall enter judgment 'Ilhen:

8. (J leal The action arises upon contract;

8,(1)(b) The claim of a party seeking judgment is for

the recovery of a sum certain or for a sum which can by compu

tation be made certain;

B.(l lCc) The·party against whom judgment is sought has

been defaulted for failure to appear;

8. (l)(d) The party against whom judgment is sought is

not an infant or incompetent person and such fact is shown by

affidavit;

8. (l)(e) ihe party seeking judgment submits an affida

vit of the amount due;

8.(1)(f) An affidavit pursuant to subsection B. (3) of

this rule has been submitted; and

8. (1 )(g) Summons was personally served "Iithin the State
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of Oregon upon the party, or an agent, officer, director, or

partner of a party, against whom judgment is sought pursuant to

Ru 1e 7 D. (3) (a W) or 7 D. (3) (b) (i ) .

The judgment entered by the clerk shall be for the amount

due as shown by the affidavit, and may include costs, disburse

ments, and attorney fees entered pursuant to Rule 68.

8. (2) 8y the court. In all other cases, the party

seeking a judgment by default shall apply to the court therefor,

but no judgment by default shall be entered against an infant

ot tncompetent person unless they have a general guardian or

they are represented in the action by another representative

as provided in Rule 27. If the party against whom judgment by

default is sought has appeared in the action, such party (or,

if appearing by representative, such party's representative)

shall be served with written notice of the application for

judgment at least 10 days, unless shortened by the court, prior

to the hearing on such application. If, in order to enable the

court to enter judgment or to carry it into effect, it is

necessary to take an account or to determine the amount of

damages or to establish the truth of any averment by evidence

or to. make an investigation of any other matter, the court may

conduct such hearing, or make an order of reference, or order

that issues be tried by a jurY,as it deems necessary and proper.

The court may determine the truth of any matter upon affidavits.

8.(3) Non-military affidavit reouired. No judgment by

default shall be entered until the filing of an affidavit
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on behalf of the plaintiff, showing that affiant reasonably be

lieves that the defendant is not a person in military service as

defined in Article 1 of the "Soldiers' and Sailors' Civil Relief

. Act of 1940," as amended, except upon order of the court in ac-

cordance with that Act.

C. Plaintiffs, counterclaimants, cross-claimants. The

provisions of this rule apply whether the party entitled to the

judgment by default is a plaintiff, a third-party plaintiff, or

a party who has pleaded a cross-claim or counterclaim. In all

cases a judgment by default is subject to the provisions of

Rul e 67 8.

D. "Clerk" defined. Reference to "clerk" in this rule

shall include the clerk of court or any person performing the

duties of that office.

COMMENT

This rule is a combination of ORS 18.080 and Federal
Rule 55. Under section 69 A. all defaults by a party against
whom judgment is sought would be covered by this rule. ORS
18.080 referred only to failure to answer. A failure to file
responsive pleading. or failure to appear and defend at trial,
or an ordered default under Rule 46, would be regulated by
this rule. Judgments of dismissal against a party seeking
judgment are regulated by Rule 54.

Section 69 8. regulates entry of judgment after default.
Subsection 69 8.(1) is more restrictive. in allowing entry
by the clerk, than was ORS 18.080(a). The requirements of
claim for a sum certain and jurisdiction based upon personal
service within the state were added. The rule was drafted to
avoid asking the clerk to make any decisions about the exis
tence of jurisdiction or amount of the judgment.

rn all other cases the court must order the entry of a
default jud9ment. Subsection 69 8.(2) is a modified form of

•
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Federal Rule 55 Cb}(2). The limitation on judgments against
infants and incompetents is new. The section requires 10
days' notice for any default other than railure to appear.
The third sentence of subsection 69 8.(2) was intended to
preserve the exi sting Oregon raqu i remerrt for hearing before
entry of a default judgment. See State ex rel Nilsen 'I. Cushing,
253 Or. 262, 266, 267, 453 P.2d 945 (1969). The fourth sentence
speci-;"ically allows a court to use affidavits rather than re
quire testimony. Finally, the rule allows the court to have a
jury decide factual issues related to the default judgment.
but does not require a jury in any case. ORS 18.080 did re~

quire a jury, upon demand, in some circumstances. There is no
constitutional right to a jury trial after default, and the
Council changed the rul e. Oeane v. Iii; 11 amette Sri doe Co. ,
22 Or. lq7, 175, 29 P. 440 (1892).

Under section 69 C., the rule applies to default by any
party against whom a claim is asserted. A separate default
judgment against less than all the opposing parties would
require a court direction ror entry of jUdgment as provided
in Rule 67 B.
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RULE 70

FORM AND ENTRY OF JUD8~ENT

A. Form. Every judgment shall be in writing plainly

labeled as a: judgment and set forth in a separate document. A

default or stipulated jUdgment may have appended or subjoined

thereto such affidavits, certificates, motions, stipulations,

and exhibits as may be necessary or proper in support of the

entry thereof. No part i cu1ar form of words is required, but

every judgment shall specify clearly the. party or parties in

whose favor it is given and against whom it is given and the re

l i ef granted or other determination of the action. The judgment

shall be signed by the court or judge rendering such judgment

or, in the case of judgment entered pursuant to Rule 69 8.(1), by

the clerk.

8. Entry of judqments.

8.(1) Filing; entry; notice. All judgments shall be filed

and shall be entered by the clerk. The clerk shall, on the date

judgment is entered, mail a notice of the date of entry of the

judgment to the attorneys of record, if any, of each party who is

not in default for failure to appear. If a party who is not in de

fault for failure to appear ,does not have an attorney of record, such

notice shall be mailed to the party. The clerk also shall make a note

in the judgment docket of the mailing. In the entry of all judgments,

except a judgment by default under Rule 69 8.(1), the clerk shall

be subject to the direction of the court. Entry of judgment shall

not be delayed for taxing of costs, disbursements, and attorney

fees under Rule 68.
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8, (2) Judgment effective upon entry. Notwithstanding

ORS 3.070 or any other rule or statute, for purposes of these

rules, a judgment is effective only when entare<! as provided.

in this rule.

B.(3) Time for entry. The clerk shall enter the judg

ment within 24 hours, excluding Saturdays and legal holidays,

of the time the judgment is filed. When the clerk is unable

to or omits to enter judgment within the time prescribed in

this subsection, it may be entered any time thereafter.

C. Submission of forms of judament. Attorneys shall

submit proposed forms for judgment at the direction of the

court rendering the'judgment. Unless otherHise ordered. by

the court, any proposed. form of judgment shall be serve<!

five days prior to the submission of judgment in accordance

with Rule 9 B. The proposed form of judgment shall be filed

and proof of service made in accordance with Rule 9 C.

D. "Clerk" defined.. Reference to "clerk" in this rule -

shall include the clerk of court or any person performing the

duties of that office.

Cot~MENT

This rule deals with several aspects of 'the crucial
question of identification of a judgment and its effective
date. Section 70 A, deftnes "j.udgment" as a written document
signed by the judge, or in the limited default area under
69 B.Cl), by the clerk. The rule also directs, as a general
rule, that the judgment document be separate and plainly lab
elled as such. This is the approach of Federal Rule S8 and
is designed to avoid any question whether a written opinion
or order of a court is or is not a judgment. This rule differs
from the federal rule for default or stipulated judgments because
supporting motions, affidavits, or stipulations may be combined
with the judgment. The specificity of parties and relief language
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comes from ORS 18.030 and the statement that no particular form of
words is requ i red conforms to Oregon case 1e«. Esse1styn v. Cas tee1'.
205 Or. 344, 286 P.2d 665, 288 P.2d 214, 288 P.2d 215 (1955).

Under sect t on 70 8. the important quest i on addressed is
exactly when the jUdgment becomes effective. Practi ca 11 s , the
choice is be~Heen entry (which is a formal entry in the court
records by the clerk, ORS 7.030) and fil ing 0i1nich is "del ivery
of the document to the clerk of the court with the intent that
it be filed."). Charco, Inc. v. Cohn, 24-2 Or. 566,571, 4-11P.2d
264 (1966). See Washington Rules, 58 (b). There has been same
confusion in the past aver the effective date of a judgment.
Mast provisions in ORS refer to entry, e.g., ORS 23.030, 18.080,
18.510, and 20.210. On several occasions, however, the Oregan
'Supreme Court has interpreted "entry" to mean filing. Charco, Inc.
v.• Cohn, supra, at 570; Hi ghway Commi ssi on v. Fisch-Or, Inc., 241 ..
Or. 412, 415, 399 P.2d 1011, 406 P.2d 539 (1.965). Because of this,
the Council used "fil ing" as the point when the time 1imit for
filing or acting upon motion for new trial or judgment notilith
standing the verdict begins to run. ORC? 63 D.; 64 F. and G.

The Council felt that it was extremely important that
the effective date of a judgment be the same for all purposes.
The Council believed that entry was a better choice for sev
eral reasons:

(1) The time for aDoeal beoins to run at entry. ORS
19.026. Change of the appeal statute wouid be beyond Council
rulemaking authority.

(2) Entrv is a far more certain ooint. The entry is
part of an official record, whereas filing is not itself a
record. If the date of filing is nat stamped an the document,
the filing date may be difficult to determine. There can be
considerable confusion when filing takes place. Ses
Vandermesr v. Pacific Northwest Development, 274 Or. 221,
223-224-, 543 P.2d 868 (1976).

(3)' There is a notice provision for' entry. ORS 18.030
requires mailing of a copy of the judgment by the clerk to all
parties not in default. This requirement has presented substan
tial practical difficulty for clerks. This rule requires only
notice of the date of entry to the attorney of record, or if there
is no attorney, to the party.

Therefore, subsection 70 B. (2) states generally that a
judgment is on 1y effective when entered. Note, the entry approach
will require the modification of ORCP 63 D. and 64 F. and G. to
change filing to entry. The reference to ORS 3.070 is necessary
because the opinion in Charco, Inc. v. Cohn, Supra, at 569, refers
to that statute as a basis for interpretlng "entry" to mean "f i ] i nq.."
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Subsection 70 B.(3) is based on ORS 18.040 and 18.050.
ORS 18.040. referred to entry "within the day," which was inter
preted to mean 24 hours. Casner v. Hoskins, 64 Or. 254, 281,
128 P. 841, 130 P. 55 (1913).

Section 70 C. is new but reflects existing practice. It
was fe1t that submission of a form of judgment should be up to
the court. However, if an attorney submits a form of judgment,
it should be served on the other parties.
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RULE 71

RELIEF FROM JUDGMENT OR ORDER

A. Clerical mistakes. Clerical mistakes in judgments,

orders, or other parts of the record and errors therein arlsing

from oversight or omission may be corrected by the court at

any time on its own moti on or on the moti on of any party and,

after such 'notice to all parties who have appeared, if any, as

the court orders. During the pendency of an appeal, a judgment

may be corrected under this section only with leave of the apel

late' court.

B. Mistakes; inadvertence; excusable neglect; newly

discovered evidence, etc.

B.Cl) By motion. On motion and upon such terms as are

jus.t, the court may ral iave a party or such party's legal

representative from a judgment for the following reasons:

(a) mi stake, inadvertence, surpri se , or excusab1 e neg1 ect ,

(b) newly discovered evidence which by due diligence could not

have been discovered in time to move for a new trial under

Rule 64 F.; ec) fraud, misrepresentation, or other miscon

duct of an adverse party; Cd) the judgment is void; or Ce) the

judgment has been satisfied, released, or discharged, or a

prior judgment upon which it is based has been reversed or

otherwise vacated, or it is no longer equitable that the judg-

ment should nave prospective application. A motion for

reasons (a), (b)., and (c) shall be accompanied by a pleading or

motion under Rule 21 A. which contains an assertion of a claim or

defense. The motion shall be made within a reasonable time, and
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fo~ reasons (a), (b), and (c) not more than one year after receipt

of notice by the moving party of the judgment. A copy of a motion

filed within one year after the entry of the judgment shall be

served on an parties as provided in Rule 9 8., and all other motions

filed under this rule shall be served as provided in Rule 7. A

motion under this section does not affect the finality of a judg

ment or suspend its operation.

8.(2) When appeal pending. With leave of the appellate

court, and subject to the time limitations of subsection (1) of

thi s secti on, a moti on under thi s secti on may be fil ed wi th the

trial court during the time an appeal from a judgment is pending
.

before an appellate court, but no relief may be granted by the

trial court during the pendency of an appeal. Leave to file the

motion need not be obtained from any appellate court, except dur

ing such time as an appeal from the judgment is actually pending

before such court.

C. Relief from judoment by other means. This rule does

not 1imit the inherent power of a court to modify a judgment_

within a reasonable time, or the power of a court to entertain

an independent action to relieve a party from a judgment, or

the power of a court to grant relief to a defendant under Rule

7 D.(6)(f), or the power of a court to set aside a jUdgment for

fraud upon the court.

D. 'ilrits and bill s abo1i shed. 'ilrits of coram nobi s ,

coram vobis, audita querela, bills of review, and bills in the

nature of a bill. of review are abolished, and the procedure for

obtaining any relief from a judgment shall be by motion or by

an independent action.
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cm~ME1'lT

This rule is intended to provide a comprehensive procedure
for vacating a judgment by.motion to replace ORS 18.160. The
rule also regulates nunc pro tunc entry of judgments, which are
not covered by existing DRS sections. The rule is a modified
form of Federal Rule 60, adapted to Oregon cases and practice.

Section 71 A. codifies existing Oregon practice and was
taken from Federal Rule 60 (a). The last sentence is not in
the federal rule. Under existing Oregon law, a trial court
may change a judgment during the pendency of an appeal to correct
the record. Ca'leny 'I. Asne im, 202 Or. 195, 208-212, 274 P.2d 281
(1954). The appellate court should be aware of any change in
the judgment order, particularly if there is a question whether
the change is actually a correction of the record.

Subsection 71 B.(1) uses the same motion procedure as ORS
18.160. Paragraph 8.(1l(a) eliminates the requirement in ORS
18.160 that the mistake be that of the moving party. This
would allow vacation based upon error by the trial judge, at
least of an unusual nature, after the time for a motion for new
trial has elapsed. Paragraph 71 8.(1)(b) explicitly authori
zes a motion based upon newly discovered evidence. Wells,
Fargo &. Co. 'I. Wa11, i o-. 295, 297 (1860). Paragraph 71 B. (1 )(c)
clarifies that fraud can be used as a basis for a motion to
vacate. Compare Nichols 'I. Nichols, 174 Or. 39D, 396, 143
P.2d 663, 149 P.2d S72 (1944]; Miner 'I. Miller, 228 Or. 301,
307, 365 P.2d 86 (1961). Note, the provision differs from the
federal rule and does not eliminate the distinction between ex
trinsic and intrinsic fraud. Paragraph 71 B.(l)(d) codifies
cases allowing motion to vacate a void judgment. State ex rel
Ka.rr 'I. ShOrey' 281 Or. 453,466, 575 P.2d 981 (1978). Para
graph 71 8.(1 (e) is new but simply codifies the common law
remedy of audita querela (available in Oregon by motion invok
ing the inherent power of the court). Herrick 'I. Wallace,
114 Or. 520, 525, 236 P. 2d 471 (1925). The reference to "no longer
equitable" restates the rule that a judgment '/lith prospective
operation may be subject to change based upon changed condi
tions. Farmers' Loan Co. 'I. Oreqon Pac. R. Co., 28 Or. 44, 65-69,
40 P.l089 (1895) .

.Subsection 71 B. (1) also 'expt i ci t ly requires that the party
who makes the motion must demonstrate that a claim or defense is
being asserted and that vacation of ·the judgment would not be a
waste of time. That requirement existed for motions under DRS
18.160. Lowe 'I. Institutional Investors Trust, 270 Or. 814, 817,
529 P.2d 920 (1974), Washington County 'I. Clark, 276 Or. 33, 37,
554 P.2d 163 (1975). The requirement would not make sense for para
graphs 71 B.(l)(d) and (e). State ex rel Dial Press 'I. Sisemore,
263 Or. 460, 463, 502 P. 2d 1365 (1972) .
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The one-year time limit of ORS 18.160 is retained for para
graphs 71 B. (l)(a), (b), and (c). The time limit is neither
necessary nor desirable for paragraphs (d) and (e). The rule
also requires that any motion be made in a reasonable time, which
would be the same as the existing due diligence requirement in
Oregon. This would not apply to ground 71 B. (1 )(d). The most
important change in the time limits is the reference to "filing,"
instead of granting the motion. Compliance with the time limit
should depend upon the diligence of the moving party and not upon
the court.

The provisions relating to service of the motion are not in
the federal ru1eand were drafted to conform to Herri ck v.
Wallace, supra, at 526.

Under Oregon case law, during the pendency of an appeal
the trial judge could not vacate a judgment for the reasons speci~

fied in section 71 B. ~aveny v. Asheim, supra. Since there
may be a one-year time limitation for filing the motion, it should
be possible to file such a motion in the trial court during the
one-year period to await disposition of the appeal; this is pro
vided by subsection 71 B.(2). Since the motion might affect the
appellate court's consideration of the case, the rule requires
notice and leave from the appellate court. After the termination
of the appeal there is no reason to require permission of the ap
~ellate court. See Nessler v. Ladd, 30 Or. 564, 566-567, 48 P. 420
(1897) .

Subsection 71 8.(3) simply recognizes the other existing
methods of set:king vacation of judgment" e.g., separ-ata suit
for equitable relier, Orecon-Washinqton R. &Navioation Co. v.
Reid, 155 Or. 602,609, 65 P.2d 664 (1937), and a motion invokino
the inherent power of a court to vacate a judgment within a
reasonab1e time. ' ORS 1. 055; araatv. Andrews, 266 Or. 537, 540,
514 P.2d 540 (1973).

Coram nobis, coram vobis, and audita querela were common
law procedures for vacating judgments. Bills of review and
bills in the nature of review were used by the courts of equity.
Any grounds for vacation which could be raised by such devices
are covered by this rule and the earlier procedures are speci
fically el iminated to avoid confusion.

34



RULE 72

STAY OF PROCEEDINGS TO ENFORCE JUDGMENT

A. Immediate execution; discretionary stay. Execution or

other 9roceeding to enforce a judgment may issue immediately

upon the entry of the judgment, unless the court directing entry

of the judgment, in its discretion and on such conditions for the

security of the adverse party as are proper, otherwise directs.

No stay of proceedings to enforce judgment may be entered by the

trial court under this section after the notice of appeal has been

served and filed as provided in ORS 19.023 through 19.029 and

during the pendency of such appeal.

B. Other stays. This rule does not limit the right of a

party to a stay otherwise provided for by these rules or other

statute or rule.

C. Stay or injunction in favor of public body. The fed

era 1 government, any of its pub.I i c corporati ons or commi ssi ons,

the state, any of its public corporations or commissions, a county,

a municipal corporation, or other similar public body shall not-

be required to furnish any bond or other security when a stay is

granted by authority of sectfon A. of this rule in any action to

which it is a party or is responsible for payment or performance ,.

of the judgment.

D. Stay of judgment as to multiple claims or multiple

parties. When a court has ordered a final judgment under the

conditions stated in Rule 67 B., the court may stay enforcement

of that judgment or judgments and may prescribe such conditions
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as are necessary to secure the oenefit thereof to the party in

whose favor the judgment is entered.

COMMENT

Existing ORS sections do not clearly cover stay of enforce
ment of judgment, other than providing for an automatic stay by
the supersedeas bond. DRS 19.040, et. seq. Thi s ru1e does not
change the supersedeas bond provisions or affect the power of
the appellate court to grant a stay pending appeal, but deals
with the power of the trial court to stay enforcement of judg
ment.

Section 72 A. is taken from Utah Rule of Civil Procedure
62{a) and restates existing Oregon law. Helms Groover &Oubber
Co. v. Copenhagen, 93 Or. 410, 416, 177 P. 935 (1919). The last
sentence is not in the Utah rule but states the existing Oregon
rule. Sta·te ex rel Peterkort v. Bohannon, 210 Or. 215,217, 309
P.2d 800 (1957).

A bond is only necessary where the party against whom judg
ment is entered might not perform. Therefore, section 72 C.
provides that when a public body would be responsible, no bond is
needed. See DRS 22.010 and 20.140.

Section 72 D: is taken from ORS 18.125(2).
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RULE 73

JUDGMENTS BY CONFESSION

A. Judgments which may be confessed.

A.(l) For money due; where allowed. Judgment by confession

may be entered without action for money due in the manner. prescribed

by this rule. Such judgment may be entered in any court having

jurisdiction over the subject matter. The application to confess

judgment shall be made in the county in which the defendants, or

one of them, reside or may be found at the time of the application.

A judgment entered by any court in any other county has no force or

validity, notwithstanding anything in the defendant's statement to

the contrary.

A.(2) Consumer transactions. No judgment by confession may

be entered without action upon a contract, obligation, or liability

whi ch ari ses out of the sale of goods or furni shi ng of servi ces for

personal, family, or household use, or out of a loan or other

extension of credit for personal, family, or household purposes,

or upon a promissory note which is based upon such sale or exten

si on of credit.

B. Statement by defendant. A statement in writing must be

made, signed by any party against whom judgment is to be entered

or a person authorized to bind such party, and verified by oath,

as follows:

B.(l) It must authorize the entry of judgment for a speci

fied sum;
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6.(2) It must state concisely the facts out of which it

arose, and show that the sum confessed therefor is justly and

presently due;

6.(3f It must contain a statement that the person or

persons signing the judgment understands that it authorizes

entry of judgment without further proceeding which would .auth

orize execution to enforce payment of the judgment; and

6.(4) It must have been executed after the date or dates

when the sums described in the statement were due.

C. Aoplication by olaintiff. Judgment by confession may

be ordered by the court upon the filing of the statement re

quired by section 6. of this rule. The judgment may be entered

and enforced in the same manner and with the same effect as a

judgment in an action.

D. Confession by joint debtors. One or more joint debtors

may confess a judgment for a joint debt due. Where all the

joint debtors do not unite in the confession, the judgment shall

be entered and enforced against only those who confessed it and

it is not a bar to an action against the other joint debtors upon

the same demand.

COMMENT

This rule retains confessions of judgment without action in
a more limited form than DRS 26.110-26.130 but is consistent with
existing Oregon practice and constitutional limitations.

Under subsection 73 A. (1), the use
to amounts actually due. The confession
be used generally as a security device.
of entry is adapted from Ill. Stat. Ann.

of the device is limited
of judgment should not
The limiting of the place
Ch. 110, § 50(3) (1968).

Subsection 73 A. (2) prohibits
arising from consumer transactions.
ward prior legislative action which
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many consumer transactions. See ORS 83.670(1), 91.745(1 )(b),
and 697."7:33 (3). The 1anquaqe used was adapted from Cal. Code
of Civ. Proc. § 1132.

Section 73 B. is new and is intended to allow confessions
of jUdgments based upon agreement by the debtor after the amounts
claimed were due and not allow confessions of judgment based upon
a cognovit agreement in the original agreement or instrument
creating the debt. The cognovit situation is the one most open
to abuse and where due process may require some hearing or notice
before entry of the judgment. Testimony received by the Council
indicated that confessions of judgments based upon cognovit agree
ments were not used in Oregon practice, but the confession of
judgment was needed to encourage some settl ements when a debtor
acknowledges that a debt is due but cannot pay immediately.

.
Sections 73 C. and D. were adapted from N. Y. C.P.L.R. § 3218.

RULE 74 (RESERVED)

RULE 75 (RESERVED)

RULE 76 (RESERVED)

RULE 77 (RESERVED)
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RULE 78

ORDER OR JUDGMENT FOR SPECIFIC ACTS

A. Judgment requiring oerformance considered equivalent

thereto. A judgment requiring a party to make a conveyance,

transfer, release, acquittance, or other like act within a

period therein specified shall, if such party does not comply

with the judgment, be deemed to be equivalent thereto.

B. Enforcement; contempt. The court or judge thereof

may enforce an order or judgment directing a party to perform

a specific act by punishing the party refusing or neglecting

to comply therewith, as for a contempt as provided in ORS

33.010 through 33.150.

C. Application. Section B. of this rule does not apply

to a judgment for the payment of money, except orders and

judgments for the payment of suit money, alimony, and money

for support, maintenance, nurture, education, or attorney

fees, in:

C.(l) Actions for dissolutions of marriages.

C. (2) Actions for separation from bed and board.

C.(3) Proceedings under ORS 108.110 and 108.120.

D. Contempt proceeding. As an alternative to the

independent proceeding contemplated by ORS 33.010 through

33.150, when a contempt consists of disobedience of an injunc

tion or other judgment or order of court in a civil action,

citation for contempt may be by motion in the.action in which
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such order was made and the determination respecti.ngpunishment

made after a show cause hearing. Provided however:

0.(1) Notice of the show cause hearing shall be served

personally upon the party required to show cause.

0.(2) Punishment for contempt shall be limited as pro

vided in ORS 33.020.

0.(3) The party cited for contempt shall have right to

ccunse1 as provi ded in ORS 33. 095.

COMMENT

This ~Jle was generally
Section A. is ORS 23.020(1).
the specific reference to ORS

taken from exlS~lng ORS sections.
Section B. is ORS 23.020(2) with
chapter 33 added.

Section C. was taken from ORS 23.020.(3). The ORS language
forbidding punishment by conta~pt for failure to obey a court
"order" was eliminated. If taken literal1y, it would prohibit
enforcement of any interl ocutory order for payment of money by
contempt, e.g., discovery sanctions under Rule 46 or orders
under Rule 36 C. See ORC? 67 A. and 68 C.(l)(c).

Section O. is new and authorizes a motion procedure for
contempt, as an alternative to an independent proceeding under
ORS chapter 33. The motion practice was the traditional
chancery procedure.
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RULE 79

iEHPORARY RESTRAINING ORDERS AND
PRELIMINARY rNJUNCTTONS

A.Availabilityaenerally.

A.(ll Circumstances. Subject to the requirements of

Rule 82 A.(l), a ta~porary restraining order or preliminary

injunction may be allowed under this rule:

A.(l)(a) When it appears that a party is entitled to

relief demanded in a pleading, and such relief, or any part

thereof, consists of restraining the commission or continuance

of some act, the commission or continuance of which during the

litigation would produce injury to the party seeking the

relief; or

A.(l)(b) When it appears that the party against whom a

judgment is sought is doing or threatens, or is about to do, or

is procuring or suffering to be done, some act in violation of

the rights of a party seeking judgment concerning the subject

matter of the action, and tending to render the judgment inef~-

f'ectua l . ihis paragraph shall not apply when the provisions of

Rule 83 F., G.(4), and L(2) are applicable, '"hether or not pro-

visional relief is ordered under those provisions.

A. (2) iime. A temporary restraining order or pre l imi-

nary i njuncti on under thi s rul e may be a11 owed by the court, or

judge thereof, at any time after commencement of the action and

before judgment.

B. iemoorary r!straininq order.

B.(l) Notice. A temporary restraining order may be
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granted without written or oral notice to the adverse party or

to such party's attorney only if:

B. (1 lea) It clearly appears from specific facts shown by

affidavit or-by a verified complaint that immediate and

irreparable injury, loss, or damage will result to the appli

cant before the adverse party or the adverse party's attorney

can be heard in opposition, and

8.(11(b) The applicant or applicant's attorney submits

an affidavit setti ng forth the efforts, if any, whi ch have been

made- to notify defendant or defendant's attorney of the appli

cation, including attempts to provide notice by telephone, and

the reasons supporting the claim that notice should not be required.

The affidavit required in this paragraph shall not be required

for orders granted by authority of paragraphs (c), (d), (e), (f),

or (g) of subsection (1) of ORS 107.09S.

B. (2) Contents of order; duration. Every temporary

restraining order granted without notice shall be endorsed with

the date and hour of issuance, shall be filed forthwith, shan'

define the injury and state why it is irreparable, and shall

state why the order was granted without notice.

B.(2)(a) Every temporary restraining order shall expire

by its terms within such time after entry, not to exceed 10

days, as the court fixes, unless within the time so fixed the

order, for good cause shown, is extended for a like period or

unless the party against whom the order is directed consents

that it may be extended for a longer period. The reasons for

the extension shall be entered of record.
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B. (2)eb) The 10-day limit of paragraph (a) of this subsec

tion does not apply to orders granted by authority of paragraphs

(c), (d), (e), (f), or (g) of subsection (1) of ORS 107.095.

8. (3} Hearino on prel iminary injunction. In case a

ta~porary restraining order is granted without notice, the

motion for a preliminary injunction shall be set down for" hear

ing at the earliest possible time and takes precedence over

all matters except older matters of the same character. When

the-motion comes on for hearing the party who obtained the

temporary restraining order shall proceed with the application

for a preliminary injunction and, if such party does not do so,

the court shall dissolve the temporary restraining order.

8.(4) Adverse party's motion to dissolve or modify. On

two days' notice (or on shorter notice if the court so orders)

to the party who obtained the temporary restraining order

without notice, the adverse party may appear and move for

dissolution or modification of such restraining order. In that

event the court shall proceed to hear and determine such motion

as expeditiously as the ends of justice require.

8. (5) Temoorary restrainino orders not extended by imoli

cation. If the adverse party actually appears at the time of

the granting of the restraining order, but notice to the adverse

party is not in accord with subsection C.(l), the restraining order

is not thereby converted into a prel iminary injunction. l f a

party moves to dissolve or modify the temporary restraining order
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as permitted by subsection (4) of this section, and'~~~ motion

is denied, the tempo!ary restraining order is not thereby converted

into a prel iminary injunction.

C. Preliminary injunction.

C. (1) Notice. No preI iminary injunction shall be issued

without notice to the adverse party at 1east five days before

the time specified for the hearing, unless a different period

is fixed by order of the court.

C. (2) Canso1idati on of heari n9 wnh tri a1 on merits.

Before or after the commencement of the hearing of an applica

tion for preliminary injunction, the parties may stipulate that

the trial of the action on the merits shall oe advanced and 

consolidated with the hearing of the application. The parties

may also stipulate that any evidence received upon an application

for a preliminary injunction, which would be admissible upon the

trial on the merits, becomes part of the record on trial and. need

not be repeated upon the trial.

D. Form and scoae of injunction or restraining order.

Every order granting a preliminary injunction and every restrain

ing order shall set forth the reasons for its issuanCE, shall be

specific in terms, shall describe in reasonable detail (and not

by reference to the complaint or other document) the act or acts

sought to be restrained, and is binding only upon the parties to

the action, their officers, agents, servants, employees, and at

torneys, and upon those persons in active concert or participation
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with any of them who receive actua1 notice of the order by per-

sona1 service or otherHise.

E. ScoDe of ru1e.

E.(1) 'This rule does not app1y to a ta~porary restraining

order issued by authority of ORS 107.700 to 107.720.

E. (2) This rul e does not app1y to temporary restraining

orders or preliminary injunctions granted pursuant to ORC? 83

except for the app1ication of section O. of this ruie.

E.(3) Inese rules do not modify any stabrte or ruie of

this state reiating to ta~porary restraining orders or preiimi-

nary injunctions in actions affecting employer and emp1oyee.

F. Writ abolished. The writ of ne exeat is abo1ished.

COMMENT

This ru1e rep1acss ORS chapter 32. The existing ORS pro
visions are not comp1ete, do not adequateiy distinguish be~~een

temporary restraining orders and pre1iminary injunctions, and
have never been integrated with the provisionai process pro
cedure of ORS chapter 29 (now ORC? 83).

The grounds spel l ed out in subsection A. (i) are identical
to ORS 32.040, except for e1 imination of a specific reference to
a restraining order where a defendant threatens to remove or dispose
of property. Restraining orders to prevent a defendant from
frustrating enforca~ent of a future judgment by disposition of
property are covered under the provisional remedies procedure of
ORC? 83. See Huntin ton v. Coffee Associates, 43 Or. App. 595, 598,
603 P-.2d 1183 1979. The procedure in this rule applies either
to the situation where the ultimate remedy sought in the case is
a permanent injunction and the piaintiff needs immediate re1ief,
or where the injunction sought to effectuate the eventua1 judg
ment does not consist of restraining the defendant f,om disposing
of property because such property cou1d be applied to satisfy
any judgment.

Subsection A.(2) was taken from ORS 32.020(1).
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Sections 6. and C. are adapted from Federal Rule 65(a) and
(b). Paragraph 8.(1)(b) was redrafted to make clear that a party
seeking a ta~porary restraining order must try to inform the
opposing party or such party's attorney of the application by
telephone or any other possible means. An ex parte restraining order
is authorized but only for 10 days. Under Rule 17, a complaint need
not 5e verified, but lt could be verified to provide a basis for an'
order under 79 8.(11lal. Paragraph 8.(2)(b) makes clear that the
la-day limit does not apply in domestic relations cases.

Subsection 6.(5) is not in the federal rule and was drafted
tq avoid the confusion discussed in Granny Goose Foods, Inc. If.

Teamsters, 415 U.S. 423, 432 n.7 (1974).

Subsection C.(2) differs from the federal rule; consolidation
with trial .on the merits requires agreement of the parties.

Section D. is taken from Federal Rule 65 (d). Note, the
bond requirements for preliminary injunctions and temporary
restraining orders are found in aRC? 82.

Under section E. certain preliminary injunctions are not cov
ered. Subsection E. (1) refers to the Family Abuse Prevention Act.
Subsection E.(2) carries out the distinction in section A. be
~~een preliminary accelerated injunctive relief and restraining
orders designed to preserve a defendant's property to satisfy
judgment. Subsection E.(3) i~ taken from Federal Rule 65 (e)
and is des i gned. to avoid conf'l ict 'lfi tn state and federa 1 acts
limiting injunctions in labor relations matters.

The writ of ne exeat was a common law form of restraining
order that prevented a person from leaving the jurisdiction. It
was expl tc itly abo l ished by ORS 34.820.
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RULE 80

RECEIVERS

A. Receiver defined. A receiver is a person appointed by

a circuit court, or judge thereof, to take charge of property dur

ing the pendency of a civil action or upon a judgment or order

therein, and to manage and dispose of it as the court may

direct.

B. When appointment of receiver authorized. Subject to

the requira~ents of Rule 82 A.(2), a receiver may be appointed by

a ci rcu it court in the fo11 owi ng cases:

B. (1} Provisi ana11 y to protect property. Provi si ana1

ly, before judgment, on the application of any party, when

such party's right to the property, which is the subject of

the action, and which is in the possession of an adverse

party, is probable, and the property or its rents or profits

are in danger of being test or material1y injur"d or impaired.

B.(2) To effectuate judgment. After judgment to carry 

the same into effect.

B.(3) To disoose of orooerty, to pr"serve during

appeal, or when execution unsatisfied. To dispose of the

property according to the judgment, or to pr"serve it during

the pendency of an appeal or when an execution has been re

turned unsatisfied and the debtor r"fuses to apply the prop

erty in satisfaction of the judgment.

B. (4) Creditor IS acti on. In an acti on brought by a
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creditor to set aside a transfer, mortgage, or conveyance of

property on the ground of fraud or to subject property or a

fund to the payment of a debt.

B.(5) . Attachino creditor. At the instance of an attach

ing creditor when the property attached is of a perishable

nature or is otherwise in danger of waste, impairment, or "

destruction or where the debtor has absconded or aBandoned

the property and it is necessary to conserve or protect it,

or to dispose of it immediately.•

B.(61 Protect, preserve, or restrain property subject

to execution. At the instance of a judgment creditor either

before or after the issuance of an execution to preserve," pro

tect, or pravent the transfer of property 1i abl e to executi on

and sale thereunder.

B. (7) Corporations and associations; 'lihen orovided by

statute .. In cases provided by statute , when a corpora ti on or

cooperative association has been dissolved, or is "insolvent,

or in imminent danger of insolvency, or has forfeited its

corporate rights.

B.(8) Coroorations and associations; to orotect orooerty

or interest of stockholders or creditors. When a corporation or

cqoperative association has been dissolved or is insolvent or

in imminent danger of insolvency and it is nf.cessary to protect

the property of the corporation or cooperative association, or to

conserve or protect the interests of the stockholders or credi

tors.
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C. Aooointment of receivers; notice. No receiver shal l be

appointed without notice to the adverse party at least 10 days

before the ti.me specified for the hearing, unless a different

period is fixed by order of the court.

o. Form of order aooointincl re-:eivers. Every order or

judgment appointing a receiver:

0.(1) Shall contain a reasonable description of the prop

erty included in the receivership;

·0. (2) Sha11 fix the time 'liithin 'lioich the receiver sha l I

file a report setting forth (a ) the property of the debtor in

greater detail, (b) the interests in and claims against it, and

(c) its income-producing capacity and recommendations as to the

best method of realizing its value for the benefit of those

enti tl ed;

0.(3) Shall, when a general receiver is appointed to

liquidate and wind up affairs, set a time within which creditors

and claimants shall file their claims or be barred; and

0.(4) May require periodic reports from the receiver.

E. Notice to oersons interested in re-:eivershio. A general

receiver appointed to liquidate and wind up affairs shall under

the direction of the court, give notice to the creditors of the

corporation, of the partnership or association, or of the individual;

in such manner as the court may direct, requiring such creditors

to file their claims, dUly verified, with the receiver, the
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receiver's attorney, or the clerk of the court, within such time

as the court directs.

F. Sped a1 noti cas ,

F. (1) Required notice. Creditors filing claims with the

receiver, all persons making contracts with the receiver, all

persons having claims against the receiver, all persons having

any interests in receivership property, and all persons against

whom the receiver asserts claims shall receive notice of any

proposed action by the court affecting their rights.

F,(21 Request for special notice. At any time after a

receiver is appointed, any person interested in said receiver

ship as a party, creditor, or otherwise, may serve upon the

receiver (or upon the attorney for such receiver) and file with

the clerk a written request stating that such person desires

special notice of any and all of the following named steps in

the administration of said receivership:

F. (2) (a1 . Fil i ng of mot i ens for sales, 1eases, or mort

gages of any property in the receivership;

F. (2) (b) Fil i ng of accounts;

F.(2)(c) Filing of motions for ra~oval or discharge of the

recei vel'; and

F.(2)(d) Such other matters as are officially requested

and approved by the court.

A request shall state the post office address of the person,

or such person's attorney.
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F.(3) Form and service of notices. Any notice required by

this rule (except petitions for the sale of perishable property,

or other personal property, the keeping of which will involve

expense or loss) shall be addressed to the person to be notified,

or such person's attorney, at their post office address, and

deposited in the United States Post Office, with the postage thereon

prepaid, at least five days (10 days for notices under sections C.

and G. of this rule) before the hearing on any of the matters above

described; or personal service of such notice may be made on the

person to be notified or such person's attorney not less than five

days (10 days for notices under sections C. and G. of this rule) be

fore such hearing. Proof of man ing or personal service must be

filed with the clerk before the hearing. If upon the hearing it ap

pears to the satisfaction of the court that the notice has been

regularly given, the court shall so find in its order.

G. Termination of receiverships. A receivership may be

terminated only upon motion served with at least 10 days' notice

upon all parties who have appeared in the proceeding. The court

may require that a final account and report be filed and served,

and may provide for the filing of written objections to such

account within a specified time. At the hearing on the motion

to terminate, the court shall hear all objections to the final

account and shall take such evidence as is appropriate, and

shall make such orders as are just concerning the ~ermination of

the receivership, including all necessary orders on the fees and

costs of the receivership.
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COMMENT

This rule clarifies the procedure for a receivership now
covered by ORS chapter 31. It adds necessary provisions for
notice and hearing. Although some receiverships are post judg
ment, the rule is included with provisional remedies because of
the. prOVisions· covering pre-judgment receivership.

Section A. is identical to ORS 31.010,

Section B. is exactly the same as ORS 31.020. Note,
temporary receiverships to preserve a defendant's property are
governed here and not under provt.siona1 process in Ru 1e 83. See
ORC? 81 A.(9). It was felt that a receivership was such a
specialized provisional remedy that it should be kept separate.
The bond requirements for a receivership appear in ORC? 82.

Notice to the defendant and hearing prior to a receivership
are required by case law and are included in section C. Anderson
v. Robinson, 63 Or. 228, 233, 126 P. 988, 127 P. 540 (1912);
Stacy v. l"1cNicholas, 76 Or. 167, 183, 144 P. 96,148 P. 67 (1915).
There is no provision for an ex parte receivership order. In an
emergency situation, a tempora ry restraining order would be avail
able under Rule 79 to protect a party until a receivership could be
established.

Section D. was adapted from Pennsylvania Rule of Civil Pro
cedure l533(g) an~ Rhode Island Rule of Civil Procedure 66 D..
Section E. is taken from lilashington Rule 66(c).

Subsecti on F. (1) is rsqu i red by Pad fi c Lumber Co. v. Prescott,
40 Or. 374,384,67 P.2d 207 (1902). Subsections F.(2) and (3) were
taken from Washington Superior Court Rules 66 D. and E. Section G.
is not covered byORS and was taken from Arizona Rule of Civil Pro
cedure 66 C. (3). Note, termination may be controlled by statute',
See ORS 652.550.

ORS31.040(2) was eliminated as unnecessary, and ORS 31.050
would remain as a statute.
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RULE 81

DEFINITIONS; NOTICE OF LEVY; SERVICE;
ADVERSE CLAIMANTS

A. Definitions. As used in Rules 81-85, unless the c~n-

text otherwise requires:

A. (1) Attachment. "Attachment" is the procedure by

which an unsecured plaintiff obtains a judicial lien on

defendant's property prior to judgment.

A. (2) Bank. "Bank" includes commercial and savings

banks, trust companies, savings and loan associations, and

credi t unions.

A. (3) Clerk. "Clerk" means clerk of the court or any

person performing the duties of that office.

A.(4) Consumer aoods. "Consumer goods" means consumer

goods as defined in ORS 79.1090.

A. (5) Consumer transaction. "Consumer transaction"

means a transaction in which the defendant becomes obl igated

to pay for goods sold or leased, services rendered, or moni"s_

loaned, primarily for purposes of the defendant's personal,

family, or household use.

A.(6} Issuing officer. "Issuing officer" means any

person who on behalf of the court is authorized to issue pro-

visional process.

A. (7) Levy. "Levy' means to create ali en upon prop-

erty prior to judgment by any of the procedures provided by

Rules 81-85 that create a lien.
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A.(8) . Plaintiff and defendant. "Plaintiff" includes any

party asserting a claim for relief whether 5y way of claim,

third party claim, cross-claim, or counterclaim, and "defendant"

includes any person against whom such claim is asserted.

A.(9) Provisional orocess. "Provisional process" means

attachment under Rule 84, claim and delivery under Rule 85;

temporary restraining orders under Rule 83, preliminary injunc-

tions under. Rule 83, or any other legal or equitable judicial

process or remedy which before final judgment enables a plain j
•

tiff, or the court on behalf of the plaintiff, to take possession

or control of, or to restrain use or disposition of, or fix a
,

lien on property in which the defendant claims an interest, ex-

cept an order appointing a provisional receiver under Rule 80 or

granting a temporary restraining order or preliminary injunction

under Rule 79.

A. (10) Security interest. "Securi ty interest" means a

lien created by.agreement, as opposed to a judicial or statu-

tory lien.

A. (11) Sheriff. "Sheriff" includes a constable of a

district or justice court .

. A.(12) Writ. A "writ" is an order by a court to a sheriff

or other official to aid a creditor in attachment.

8. Notice to defendant followina levy.

8. (1) Form of notice. \~henever a plaintiff 1ev i es on
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property of a defendant, other than wages held by an employer,

the plaintiff must cause to be promptly served on the defendant,

in the manner provided in Rule 9 B., a notice sUbstantially in

the following form:

IN THE COURT OF THE STATE OF OREGON FOR COUNTY

v.

plaintiff

Defendant

1
1
1
1
1
1

l
1

No.

NOTICE OF LEVY

TO: (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT
CONCERNS YOUR PROPERTY.

1. Action was commenced against you on for $ _

2. To secure payment the following has been levied on:

(E.g.: 1979 Chevrolet, License #ABC_123

Savings account in Fiduciary Trust ct

Savings Co.

Etc. )

3. This property will (be" held by the court) (remain subject

to a lien) while the action is pending and may be taken

from you permanently if judgment is entered againat you.

4. you may release the property from the 1evy by deli veri ng

a bond to the clerk of the court.
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If you have any questions about this matter, you should

consult an attorney.

IF YOU DO NOTHING A80UT THIS, YOU MAY LOSE THIS PROPERTY PERMAN-

ErlTLY.

Name and address of plaintiff or
plaintiff's attorney

B. (2) Notice of exemotion. If the defendant is a natural

person, the notice served shall also contain the following state-

ment:

SOME KINDS OF PROPERTY CANNOT BE TAKEN FROM YOU IN A
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS
NOTICE MAY OR MAY NOT Bt: THE KIND OF PROPERTY THAT
CANNOT BE TAKEN. IF YOUR PROPERTY IS PROTECTED, YOU
MUST TAKE ACTION IMMEDIATELY TOCUHM THAT YOUR PROP
ERTY CANNOT 8E TAKEN. IF YOU DO NOT ACT, YOU HILL
LOSE THE PROPERTY, WHETHER OR NOT iT IS PROTECTED.
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP
ERTY DESCRIBED IN THIS NOTICE CAN 8E TAKEN iN THIS
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TO
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN.

B. (3) Address of defendant unknown. Ilihere a plaintiff

cannot find defendant or defendant's attorney and knows of no

address or office of defendant or defendant's attorney and with

reasonable diligence cannot discover any address or office of

defendant or defendant's attorney and can~ot serve notice upon

defendant in any manner, plaintiff shall file an affidavit to

that effect, and service of notice upon defendant shall not be

required.
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C. Service of notices; proof of service.

C. III Service. Except where some other method is ex

pressly permitted, any notice or order to show cause required

or permitted to be served by Rules 81-85 shall De served in

the manner in which a summons may be served.

C.(21 Proof of service. Copies of all notices or orders

to show cause shall be fi1 ed together wi th proof of servi ce as

provided in Rule g C.

O.Adverse claimants. A person other than the defen

dant claiming to be the actual owner of property subject to

provisional process, or any interest in such property, may

move the court for an order establishing the claimant's title

or interest, extinguishing the plaintiff's lien, or other ap

propriate relief. After hearing:

O. (l ) ,$ui11lllary release of attachment. In a case where

there is no genuine issue as to any material fact and the

claimant is entitled to relief as a matter of law, the court

may make an order establishing claimant's title or interest,

extinguishing or limiting the plaintiff's lien, or granting

other appropriate relief.

0.(2) Continuation of attachment. In all other cases,

the court shall order the provisional process continued pend

ing judgment. Such order protects the sheriff but is not an

adjudication between the claimant and the plaintiff.
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COMMENT

This rule provides the general principles applicable to all
provisional process covered in Rules 81 through 85.

Subsections A.(l), (2), (3), (7), (8), (11), and (12) are
new. Subsectipns A.(4), (5), and (6) were taken from ORS 29.020.
Subsection A. (10) is based on 11 U.S.C. § 101 (37). The most·
.important definition is A.(9), which was adapted from ORS 29.020(5)
and clarifies the relationship between provisional process and
other temporary restraining orders or provisional receiverships.

Section 8. basically requires the same notices as does
ORS 29.178, but the language of the statute was modified slightly
and the farm of notice was specified. ihe most important change
is in 8.(2) where the requirement that notice to individuals
contain a list of exemptions, an explanation of the exemption
procedure, and a reference to the availability of forms is elimi
nated. The Council does nat wish to discourage exemption claims,
but {elt the notice presently required for attachment was incompre
hensible and constituted a procedural trap.

Secti ons C. and O. are new. Secti on O. is desi qned to pro
vide summary procedure for release of attachment which does not
infringe jury trial rights in the dispute be~Neen the attaching
plaintiff and a claimant. Although the claimant of the property
would have a right to a separate action to determine title and
right to possession, that might not be sufficient when immediate
action is needed. Section O. allows the court, which authorized
the provisional process, to act after summary hearing if there
are no facts in dispute and claimant is entitled to reI ief. See
ORC? 47. ihe seldom used sheriff's jury in ORS 29.210 is eliminated.
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RULE 82

SECURITY; BONDS AND UNDERTAKINGS;
JUSTIFICATION OF SURETIES

A. Security required,

A. (1) Restraining orders; or!'!l iminary injunctions ..

A.(l)(a) Mo restraining order or preliminary injunction

shall issue except upon the giving of security by the applicant,

in such sum as the court deems proper, for,the payment of such

costs, damages, and attorney fees as may be incurred or suffered

by any party who is found to have aeen wrongfully enjoined or
•

restrai ned.

A.(l)(b) Mo security will be required under this subsection

where:

A.(l )(b)(i) A restraining order or preliminary injunction

is sought to protect a person from violent or threatening

behavior; or

A.(l)(b)(ii) A restraining order or preliminary injunction

is sought to prevent unlawful conduct when the effect of the

injunction is to restrict the enjoined party to available judicial

remedies.

A.(Z) Receivers. No receiver shall be appointed except

upon the giving of security by the receiver in such sum as the

court deems proper' for the payment of any costs, damages, and

attorney fees as may be sustained or suffered by any party due to

the wrongful act of the receiver.

A.(3) Attachment or claim and delivery.

A.(3)(a) 8efore any property is attached under Rule 3~ or

taken by the sheriff under Rule 35, the plaintiff must file with
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the clerk a surety bond, in an amount fixed oy the court, and to the

effect that the plaintiff will pay all costs that may 5e adjudged to

the defendant, and all damages which the defendant may sustain oy

reason of the attachment or taking, if the same be wrongful or

without sufficient cause, not exceeding the sum specified in the

bond.

A. (3) (b) Upon motion by the defendant and a showi ng that

defendant's potential costs or damages exceed the amount of the

bond, the court may require the plaintiff to give additional

security.

A.(3)(c) No bond shall be required before property is taken

by the sheriff under Rule 8S if the court, in the order authoriz

ing issuance of prOVisional process, finds that the claim for

which probable cause exists is that defendant acquired the prop

erty contrary to law.

A.(4) Other orovisicnai orocess. No other provisional

process shall issue except upon the giving of security by the

plaintiff in such sum as the court deems proper, for payment of

such costs, damages, and attorney fees as may be incurr!i!d or

suffer!i!d by any party who is wrongfuliy damaged by such provi

sional process.

A.(S) FOnTI of securitv or bond. Unless otherwi se ordered

by the court under subsection (6) of this section, any security

or bond provided for by these rules shall be in the fOnTI of a

security bond issued by a corporate sur!i!ty qualified by law to

issue sur!i!ty insurance as defined in ORS 731.186.
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A.(6) i"1odification of security requirements by court.

ihe court may waive, reduce, or limit any security or bond pro

vided by these rules, or may authorize a non-corporate surety

bond or deposit in lieu of bond, or require other security, upon

an ex parte showing of good cause and on such terms as may be just

and equi tab1e.

8. Securi tv; oroceedi nos aoai nst sureti es. 'llhene"er

these rules or other rule or statute require or permit tne

giving of security by a party, and security is given in the

form of a bond or stipulation or other undertaking with one

or more sureties, each surety submits to the jurisdiction of

the court and irrevocably appoints the clerk of the court as

such surety's agent upon whom any papers affecting the surety's

liability on the bond or undertaking may be ser/ed. Any

surety's liability may be enforced on motion without the neces

sity of an independent action. The motion and such notice of

the motion as the court prescribes may be served on the clerk

of the court, who sha11 forthwith mai1 copies to the sureties

if thei r addresses are known.

c. Aooroval by clerk. Except where approval by a judge

is otherHise requir~d, the clerk is authorized to approve all

undertakings, bonds, and stipulations of security given in the

form and amount prescribed by statute, rule, or order of the

court, where the same are executed by a corporate surety under

subsection D. (2) of this rule.
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O. Qualifications of sureties.

o.lll Individuals. Each individual surety must be a

resident of the state. Each must oe worth the sum specified in

the undertaking, exclusive of property exa~pt from execution,

and over and above all just debts and 1iabil i ties, except that

where there are more than two sureties, each may be worth a

lesser amount if the total net worth of all of them is equal to

~Hice the sum specified in the undertaking. No attorney at law,

peace officer, clerk of any court, or other officer of any court

is qualified to be surety on the undertaking.

0.(2) Corporations. A corporate surety must be qualified

by law to issue surety insurance as defined in DRS 731.186.

E. Affidavits of sureties.

E.(l) Individuals. The bond or undertaking must contain

an affidavit of each surety which shall state that such surety

possesses the qualifications prescribed by section O. of this

rule.

E.(2) Corporations. The bond or undertaking of a corpo

rate surety must contain affidavits showing the authority of

the agent to act for the corporation and stating that the

corporation is qualified to issue surety insurance as defined

'in DRS 731.186.

E.(3) Service. When a bond or undertaking is given for

the benefit of a party, a copy of such bond or undertaking

shall be served on that party promptly in the manner prescribed
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in Rule 9 A. Proof of service thereof shall thereupon be filed

promptly in the court in which the bond or undertaking has been

fil ed,

F. Objections to sureties. If the party for vlhose bene

fit a bond or undertaking is given is not satisfied with the

sufficiency of the sureties, that party may, within 10 days

after the receipt of a copy of the bond, serve upon the party

. giving the bond, or the attorney for the party giving the bond, a

notice that the party for whose benefit the bond is given obje~ts

to the sufficiency of such sureties. If the party for whose bene

fi t the bond is g;"en fails to do so, that party is deemed to

have waived all objection to the sureties.

G. Hearing on objections to sureties.

G. (J) ReQuest for hearina. Notice of objections to a surety

as provided in section F. of this rule shall be filed in the form

of a motion for heari ng on obj ectt ons to the bond. Upon demand

of the objecting party, each surety shall appear at the hearing

of such motion and be subject to examination as to such surety's

pecuniary responsibility or the validity of the execution of the

bond. Upon hearing of such motion, the court may approve or

reject the bond as filed or require such amended, substitute, or

additional bond as the circumstances wi]] warrant.

G. (2) . Information to be furnished. Sureties on any bond

or undertaking shall furnish such information as may be required

by the judge approving the same.
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G.(3) Surety insurers. It shal l be sufficient justifica-

tion for a surety insurer when examined as to its qualifications

to exhibit the certificate of authority issued to it by the

Insurance Commissioner or a certified copy thereof.

COMMENT

The provision allowing release of property from attachment by
posting a bond is found in Rule 84 F. This rule has most of the
bond requirements for provisional remedies in ORCP 79-85. See

ORS 22.010, which provides that bonds are not required for
certain parties. This rule also contains some general rules
on the form of security when required and general rules for
justification of sureties .

. Subsections A. (1) through A. (4) provide when bonds 'llill
be required for var-ious provisional remedies. Paragraph A. (1) (a)
was taken from Federal Rule 65 (c). The exceptions in A.(l )(b)
are those contained in ORS 32.020(3). Note, this bond reouire
ment would apply to injunctions and restraining orders both under
ORC? 79 and· 83. Subsection A.(2) is adapted from ORS 31.030.
Paragraph A.(3)(a) is taken from ORS 29.130, but the court sets
the amount of the bond. Paragraph A.(3)(b) is new. The bond re
quirement also applies to claim and delivery as well as attachment.
The existing provisions for claim and delivery do not require a
bond. Paragraph A.(3)(c) is new and recognizes that a bond
should not be required in claim and delivery when the underlying
claim is a wrongful taking. No bond should be necessary to
recover stolen property. See subparagraph A.(l)(b)(ii). Since
under ORC? 83 the. court must determi ne tha t there is probable
cause the underlying claim has validity before claim and delivery
is possible, the basis of the claim can be easily determined. Sub
section A.(4) is new and makes clear that a bond is required for
all prOVisional process. The definition of provisional process is
found in ORC? 81 A.(9).

Subsections A. (5) and A. (6) apply to all bonds requi red by
the ORCP, not simply to those required by subsections A.(l)
through A.(4) of this rule. Subsection A.(5) is new. Subsection
A.(6) was adapted from QRS 32.020(2). Note, ORS chapter 22 al
lows deposit in lieu of bond without court order in some circum
stances and provides that the state, cities, or counties are not
required to furnish bonds.

Sections 8. through G. apply to all bonds in trial le'iel
civil proceedings, ',,,nether required by aRC? or ORS. Section 8.

•
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was adapted from Federal Rule 65.1 and authorizes·a supplementary
procedure to enforce the bond. The procedure is analogous to
that provided for undertakings on appeal. ORS 19.040(3) and
ORS 19.190(2). This would not prohibit an independent action
on the bond. Lanagan v. Jackson, 229 Or. 205, 366 P.2d 725
(1961). Section~ C. through G. were adapted from Alaska Rules
of Civil Procedure 80 and Michigan General Court Rule 763.
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RULE 83

PROVISIONAL PROCESS

A. Requirements for issuance. To obtain an order for

issuance of provisional process the plaintiff shall cause to be

filed with the clerk of the court from which such process is

sought a sworn petition and any necessary supplementary qffida

vits requesting specific provisional process and showing, to the

best knowledge, informatio~, and belief of the plaintiff or

affiant, that the action is one in Which provisional process may

issue, and:

A.(l) The name and residence or place of business of the

defendant;

A.(2) Whether the underlying claim is based on a con

sumer transaction and whether provis.ional process in a consumer

good is sought;

A.(3)(a) If the provisional process sought is claim and

delivery, a description of the claimed property in particularity

sufficient to make possible its identification, and the plain-

tiff's estimate of the value and location of the property;

A.(3)(b) If the provisional process sought is a restrain

ing order, a statement of the particular acts sought to be

restrained;

A. (4) Whether the plaintiff's claim to provisional process

is based upon ownership, entitlement to possession, a security

interest or otherHise;

A.(5) A copy or verbatim recital of any writing or porticn

of a writing, if plaintiff relies upon a writing, which evidences
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the origin or source of the plaintiff's claim to ;.irovisional

process;

11..(6), Whether the claimed property is 'Nrongful1y de-

ta i ned by the defendant or another person;

A. (7) Ii/hether the cl aimed property has been taken by

pub1i c author-t ty for a tax, assessment, or fi ne;

11..(8) If the plaintiff claims that the defendant has

'lieived the right to be heard, a copy of the 'liriting evidencing

SUCh wa iver and a sta tamerrt of 'lihen and in wha t manner the

we i ver occurr-ed;

11..(9) If provisional process is based on notice of a

bulk transfer under ORS chapter 76 or a similar statute or

provision of law, a copy of the notice;

A.(IQ} Facts, if any, whicn tend to establish that there

is a substantial danger that the defendant or another person

is engaging in, or is about to engage in, conduct 'Nh i en 'NOU 1d

place the claimed property in danger of destruction, serious

harm, concealment, ra'l1oval from this state, or transfer to an

innocent purchaser.

A. (11) Facts, if any, 'linicn tend to estao l i sh that

without restraint immediate and irreparable injury, damage, or

loss will occur;

A.(12} Facts, if any, 'Nhich tend to establish that

there is substantial danger that the defendant or another oerson, .
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probably would not comply 'liith a temporary restraining order;

and

A. (13) That there is no reascnaaIe probabi 1i ty tha t
..

the defendant can establish a successful defense to the

underlying claim.

B. Provisional orocess prohibited in certain consumer

transactions. Mo court shall order issuance of provisional

process to effect attachment of a consumer good or to effect

attachment of any property if the underlying claim is based

on a consumer transaction. Provisional process authorized by

Rule 85 may issue in consumer transactions.

C. Evidence admissible; choice of remedies available to

court.

C.(i) The court shall consider the affidavit or petition

filed under section A. of this rule and may consider other evi-

dence including, but not limited to, an affidavit, deposition,

exhibit, or oral testimony.

C. (2) If from the affidavit or petition or other e'/i-

dence, if any, the court finds that a complaint-on the underly-

ing claim has been filed and that there is probable cause for

sustaining the validity of the underlying claim, the court shall

consider whether it shall order issuance of provisional process,

as provided in section O. or E. of this rule, or a restrain-

ing order, as provided in section F. of this rule, in addition

to a show cause order. The finding under this subsection is
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subject to dissolution upon hearing.

D. Effect of notice of bulk transfer. Subject to sec

tion B. of this rule, if the court finds that with respect to

property of the defendant notice of bulk transfer under ORS

chapter 76 or a similar statute or provision of law has been

given and that the time for possession by the transferee has

not passed, the court shall order issuance of provisional

process.

E. Issuance of provisional process where damage to prop

erty threatened. Subject to section B. of this rule, if the

court finds that before hearing on a show cause order the defen

dant or other person in possession or control of the claimed

property is engaging in, or is about to engage in, conduct which

would place the claimed property in danger of destruction,

serious harm, concealment, removal from this state, or transfer

to an innocent purchaser or that the defendant or other person

in possession or control of the claimed property would not comply

with a temporary restraining order, and if Rule 82 A. has been _.

complied with, the court shall order issuance of provisional

process in property which probably would be the subject of such

destruction, harm, concealment, removal, transfer, or violation.

F. Restraining order to protect property. Subject to

section B. of this rule, where hearing on a show cause order is

pending or where the court finds that because of impending injury,

destruct ion, transfer, remove1, or concea1merrt of the property in

which provisional process is sought there is probable cause to be

lieve that immediate and irreparable injury, damage, or loss to the
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plaintiff is imminent, and if Rule 82 A. has been complied with,

the court in its discretion may issue a temporary order directed

to the defendant and each other person in possession or control

of the claimed property restraining the defendant and each such

other person from injuring, destroying, transferring, removing,

or otherwise disposing of property and requiring the defendant

and each such other person to appear at a time and place fixed

by the court and show cause why such restraint should not continue

during pendency of the proceeding on the underlying claim. Such

order shall conform to the requirements of Rule 79 O. A restraining

order under this section does not create a lien.

G. Appearance; hearing; service of show cause order; con

tent; effect of service on person in possession of property.

G. (1) Subject to section B. of this rule, the court shall

issue an order directed to the defendant and each person having

possession or control of the claimed property requiring the defen

dant and each such other person to appear for hearing at a place

fixed by the court and at a fixed time after the third day after

service of the order and before the seventh day after service

of the order to show cause why provisional process should not

issue. Upon request of the plaintiff the hearing date may be set

later than the seventh day.

G.(2) The show cause order issued under subsection (1)

of this section shall be served on the defendant and on each

other person to whom the order is directed.
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G.(3) The order shall:

G.(3)(a) State that the defendant may fne affidavits

with the court and may present testimony at the hearing; and

G.(3)(b) State that if the defendant fails to appear at

the hearing the court will order issuance of the specific provi

sional process sought.

G. (4) If at the time fixed for hearing the show cause

order under subsection (1) of this section has not been served

on the defendant but has been served on a person in possession.

or control of the property, and if Rule 82 A. has been complied

with, the court may restrain the person so served from injuring,

destroying, transferring, removing, or concealing the property

pending further order of the court or continue a temporary

restraining order issued under section F. of this rule. Such order

shall conform to the requirements of Rule 79 D. Any restraining

order issued under this subsection does not create a lien.

H. Waiver; order without hearing. tf after service of

the order issued under subsecti on .G. (1) of thi s rul e, the defen

dant by a writing executed by or on behalf of the defendant

after service of the order expressly declares that defendant is

aware· of the ri ght to be heard and does not 'ilant to be heard,

that defendant expressly waives the right to be heard, that de

fendant understands that upon signing the writing the court will

order issuance of the provisional process sought so that the

possession or control of the claimed property will be taken from

the defendant or another person, the court, subject to section 8.
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of this rule without hearing shall order issuance of provisional

process.

I. Authority of court on sustaining validity of underly-

ing claim; provisional process; restraining order.

I. (1) Subject to section B. of this rule, if the court on

hearing on a show cause order issued under section G. of this rule

finds that there is probable cause for sustaining the validity of

the underlying claim and if Rule 82 A. has been complied with, the

court shall order issuance of provisional process. The order shall

describe with particularity the provisional process which may be

issued.

1.(2) Subject to section B. of this rule, if the court on

hearing on a show cause order issued under section G. of this rule

finds that there is probable cause for sustaining the validity of

the underlying claim but that the provisional process sought cannot

properly be ordered, and if Rule 82 A. has been complied with, the

court in its discretion may continue or issue a restraining order of

the nature described in section F. of this rule. If a restrafn-

ing order is iSSUed, it shal I conform to the requirements of

Rule 79 O. A restraining order under this subsection does not

create a lien.

COMMENT

This rule was taken almost verbatim from ORS 29.025
through 29.075. All provisional remedies intended to preserve
a defendant's assets to satisfy an eventual judgment, except
provisional receiverships covered by ORC? 80, would require an
order by the court conforming to the procedur~ in this rule.
This procedure 'lias developed by a substantial legislative revi
sion of ORS chapter 29 in 1973 to conform to current constitu
tional requira~ents.
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The first paragraph of section A. was rewritten slightly
to make clear that the showing of the necessary information for
section A. can either be in plaintiff's sworn petition or in sepa
rate affidavits submitted to support the petition. For clarity,
paragraph A.(3)(a) was added. ORS 29.025(8] and 29.030(2) and (3]
were eliminated because they were confusing and not very useful.
The. rule spsc tf'tca l ly requires an application by plaintiff, and
the court could not issue a provisional process order on its own
motion.

The last sentence was added to 8. for clarity. The exis
ting language "to effect attachment" creates the exceotion for
claim and delivery. Tne language of C.(2) was also changed
slightly for clarity.

The Council eliminated ORS 29.050. The waiver authorized
could still be no more than a printed sale contract or loan
agreement. If there is an actual negotiated consensual waiver
be~Neen freely contracting parties, nothing would prohibit the
plaintiff from proving that waiver in an application for a pro
visional process order. See A.(8).

The cross reference to the security requira~ents of
Rule 82 and form of order in Rule 79 O. were added to sections
F., G., and I.

The most important change in the provisions relating to
restraining orders was to specify that no lien attaches to
property subject to a restraining order. A party who wishes
to secure a lien, as opposed to merely restraining disposition
of the property, should use other provisional process. The
last sentence of I.(l) is also new.

Note, pursuant to Rule 81 C.(l), personal service of the
show cause order is not absolutely required. The order ~ay be
served in any manner in which a summons may be served.
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RULE 84

ATTACH14ENT

A. Actions in which attachment allowed.

A.(l) Order for provisional process. Before a writ of

attachment may be issued or 'any property attached by any means

provided by this ~Jle, the plaintiff must obtain an order under

Rule 83 that provisional process may issue.

A.(2) Actions in which attachment allowed. The plain

~iff, at the time of issuing the summons or any time after

wards, may have the property of the defendant attached, as

security for the satisfaction of any judgment that may be re

covered, in the following cases:

A. (2)(a) An action upon a contract, expressed or implied,

for the direct payment of money, when the contract is not

secured by mortgage, lien, or pledge, or when it is so secured

but such security has been rendered nugatory by act of the

defendant.

A.(2)(b) An action against a defendant not residing in

this state to recover a sum of money as damages for breach of

any contract, expressed or implied, other than a contract of

marriage.

A.(2)(c) An action again~t a defendant not residing in

this state to recover a sum of money as damages for injury to

property in this state.

A.(3) Exception for bank. NO~Nithstanding subsection (2)

of this section, no attachment shall be issued against any bank or

its property before final judgment as security for the satisfaction
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of any judgment that may be recovered against such bank.

6. Prooerty that may be attached. Only the following

kinds of property are subject to lien or levy before final

judgment:

6. (1) In actions in circuit court, real property;

6.(2) Tangible personal property, including negotiable

instruments and securities as defined in ORS 78.1020 except

a certificate of an account or obligation or interest therein

of a savings and loan institution;

6. (3) Debts; and

6.(4) The interest of a distributee of a decedent's

esta te.

C. Attachment by claim of lien.

C.(l) Property subject to claim of lien. When attach

ment is authorized, the plaintiff may attach the following prop

erty by filing a claim of lien:

C. (1) (a) . Defendant's real property; or

C.(l)(b) Personal property of the defendant in which a

consensual security interest within ORS chapter 79.1020 would

be required to be perfected by filing a financing statement

under ORS 79.3020.

C. (2) Form of claim; fil inq.

C. (2)(al Form. The claim of lien must be signed by the

plaintiff or plaintiff's attorney and must:

C. (2) (a) (i 1 Identify the action by names of parties,

court, docket number, and judgment demanded;
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C.(Z}(a)(ii} Describe the particular property attached

in a manner sufficient to identify it;

C. (Z)(a)(iii) H.ave a certified copy of the order author-

izing the claim of lien attached to the claim of lien.

C.(2)(a)(iv) State that an attachment lien is claimed

on the property.

C. (2) (b) . Fi1 ing.

C.(2}(b)(i} A claim of attachment lien in real property

shall be filed with the clerk of the court that authorized the

claim and with the county clerk of the county in which the prop-

erty is' located.

claim of lien so

The county cl erk sha11 certify upon every

filed the time when it was received. Upon

receiving the claim of lien, the county clerk shall immediately

file such claim of lien in the county clerk's office, and record

it in a book to be kept for that purpose. When the claim of

lien is so filed for record, the lien in favor of the plaintiff

attaChes to ~he real property described in the claim of lien.

Whenever such lien is discharged, the county clerk shall enter

upon the margin of the page on which the claim of lien is re-

corded a minute of the discharge.

C.(2)(b)(ii) A claim of attachment lien in personal prop-

erty shall be filed with the clerk of the court that authorized

the claim of lien and in the same office or offices in which a

financing stata~ent would be required to be filed. A lien arises

in the property described in the claim upon a filing of the claim

of lien.
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O. Writ of attachment.

O. (1) Issuance; contents; to whom directed; issuance of

several II/rits. If directed by an order authorizing provisional

process under Rule 83, the clerk shall issue a writ of attach

ment. The writ shall be directed to the sheriff of any county

in which property of the defendant may be, and shall require the

sheriff to attach and safely keep all the property of the

defendant within the county not exempt from execution, or so

much thereof as may be sufficient to satisfy the plaintiff's

demand, the amount of which shall be stated in conformity with

the complaint, together with costs and expenses. Several writs

may be issued at the same time to the sheriffs of different

counties.

0.(21 Manner of executing writ. The sheriff to whom

the writ is directed and delivered shal1 note upon the writ the

date of such delivery, and shall execute the writ without delay,

as fall ows:
D.(2) (a) Personal property not in possession of third

person. Personal property capable of manual delivery to the

sheriff, and not in the possession of a third person, shall

be attached by taking it into the sheriff's custody. If any prop

erty attached is perishable, or livestock, where the cost of

keeping is great, the sheriff shall sell the same in the manner

in which property is sold on execution. The proceeds thereof

and other property attached shall be retained by the sheriff to

answer any judgment that may be recovered in the action, unless

sooner subjected to execution upon another judgment. Plaintiff's
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lien shall attach when the property is taken into the sheriff's

custody.

D.(2)(b) Other personal property. Other personal property

shall be attached by leaving a certified copy of the writ and a

notice with the person having possession of the same, or if it be

a debt, then with the individual debtor, and if such debt arises

out of a wage or salary claim against a corporate debtor then with

the registered agent of the corporation, the president or other

head of the corporation, vice president, secretary, cashier, assis-

tant cashier or managing agent or such other person designated by the

corporation to accept the writ and notice, or if it be r1ghts or

shares in the stock of an association or corporation, or inter-

ests or profits thereon, then with such person or officer of the

association or corporation ~s a summons is authorized to be served

upon; provided that if it be a security, as defined in ORS

78.1020 or a share or any other interest for which a certificate

is outstanding the requirements of ORS 78.3170 must be satisfied .
."-"

However, debts owing to the defendant by a bank or trust company

or savings and loan association maintaining branch offices, or

credits or other personal property whether or not capable of

manuai delivery, belonging to the defendant and in the possession

of or under the control of such a bank or trust company or savings

and loan association, shall be attached by leaving a certified

copy of the writ and the notice with the president, vice presi-

dent, treasurer, secretary, cashier, or assistant cashier of the
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bank or trust company or savings and loan association at the

office or branch thereof at which the account evidencing such

indebtedness is carried or at which the bank or trust company or

savings and loan association has credits or other personal prop"

erty belonging to the defendant in its possession or under its

control, or, if no such officers be found at such office or

branch, by 1eavi ng a certifi ed copy of the 'lirit and the noti ce

with the manager or assistant manager of such office or branch;

and no attachment sha11 be effective as to any debt owi ng by

such bank or trust company or savings and loan association if

the account evidencing such indebtedness is carried at an office

or branch thereof not so ser/ed, or as to any credits or other

personal property in its possession or under its control at any

office or branch thereof not so served, except that such service

on the head office of any such institution shall be effective

service upon all offices or branches thereof located in the same

. city as the head office. Plaintiff's 1ien shall attach upon

service of the copy of the writ and notice as provided in this

paragraph.

D.(2)(c) Savings and loan association. For purposes of

this paragraph, a savings and loan association, including such

an association doing business in this state and organized under

the laws of another state or of the United States, shall be

deemed the debtor of a defendant to whom a certificate, account,

or obligation, or an interest therein, of the association has been

issued, established, or transferred and in such case the provi

sions of DRS 78.3170 shall not apply; provided, however, ownership
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by a defendant of reserve fund capital stock, or comparable equity

stock, or of an interest.therein, of any such association shall

not be deemed to create such a. relationship.

D.(2)(d) Form of notice. The notice referred to in para

graph (b) of this subsection shall contain the name of the court,

the names of the parties to the action,clearly specify name of

the party or parties whose property is being garnished, provide

the last address, if known, of each party whose property is being

garnished, be directed to the garnishee, specify the property at

tached, whenever possible, and comply with the requirements of

DRS 23.185. A certified copy of the order authorizing provi

sional process shall be attached to the notice. If wages held

by an employer are attached, a copy of the provisions of DRS 23.l7D

and 23.185 shall be incl uded in the noti ce . The noti ce may con

tain additional information to assist the garnishee in identifying

the party whose property is being garnished.

D.(2)(f) Interest in estate. The interest of a distributee

in an estate may be attached as provided in DRS 29.175. A plain

tiff's lien shall attach upon service of the copy of the writ and

notice as provided in that section.

·0. (3) Procedure after garnishment.

D.(3)(a) Liability of garnishee; delivery of attached

property to sheriff by garnishee. Any person, association, or

corporation mentioned in paragraph (b) of subsection (2) of this

section, from the time of the service of a copy of the writ and
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notice as therein provided, shall, unless the attached property

is delivered or attached debt is paid to the sheriff, be liable

to the plaintiff for the amount thereof until the attachment is

discharged or any judgment recovered oy plaintiff is satisfied.

Such property may be delivered or debt paid to the sheriff with

out suit, or at any time before a Judgment against the garnishee,

and the sheriff's receipt shall be a sufficient discharge.

D.(3)(0) Certificate of oarnishee; order for examination'

of garnishee. Whenever the sheriff, with a writ of attachment

against the defendant, shall apply to any person or officer men

tioned in paragraph (b) of subsection (2) of this section, for

the purpose of attaching any property mentioned therein, such

person or officer shall furnish the sheriff with a certificate,

designating the amount and description of any property in the

possession of the garnishee belonging to the defendant, or any

debt owing to the defendant, or the number of rights or shares of

the defendant in the stock of the association or corporation,

with any interest or profits or encumbrance thereon. The certi

ficate shall be furnished to the sheriff within five days from

the date of service of the writ. If such person or officer

fails to do so within the time stated, or if the certificate,

when given, is unsatisfactory to the plaintiff, such person or

officer may be required by the court, or judge thereof, where the

action is pending, to appear and be examined on oath concerning

the same, and disobedience to such order may be punished as a

contempt.
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0.(3)(c) Contents of order; designation of parties.

The order provided for in paragraph (b) of this subsection

shall require such person or officer' to appear before the court

or judge at a time and place therein stated. In the proceedings

thereafter upon the order, such person or the association or

corporation represented by such officer shall be known as the

garnishee.

_O. (3)(d) Restraining order aaainst garnishee. The court

or judge thereof may, at the time of the application of the

plaintiff for the order provided for in paragraph (b) of this

subsection, and at any time thereafter before judgment against

the garnishee, by order restrain the garnishee from in any man

ner disposing of or injuring any of the property of the defendant,

alleged by the plaintiff to be in the garnishee's possession,

control, or owing by the garnishee to the defendant, and dis

obedience to such order may be punished as a contempt.

0.(3)(e) Alleoations and interroaatories to the garnishee.

After the allowance of the order provided for in paragraph (b)

of this subsection, and before the garnishee or officer thereof

shall be required to appear, or within a time to be specified in

the order, the plaintiff shall serve upon the garnishee or offi

cer thereof written allegations, and may serve 'liritten

interrogatories, touching any of the property as to which the

garni shea or offi car thereof is requi red to gi'le a certi fi cate

as provided in paragraph (b) of this subsection.
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0.(3)(f) Answer of oarnishee. On the day when the

garnishee or officer thereof is required to appear, the

. garnishee or officer shall return the allegations and inter

rOgatories of the plaintiff to the court or judge, with the

written answer of the garnishee or officer, unless for good

cause shown a further time is allowed. The answer shall be

on oath, and shall contain a full and direct response to all

the allegations and interrogatories.

0.(3)(g) Comoellino garnishee to answer; judgment for

want of answer. If the garnishee or officer thereof fails to

answer, the court or judge thereof, on motion of the plaintiff,

may compel the garnishee or officer to do so, or the plaintiff

may, at any time after the entry of judgment against the

defendant, have judgment against the garnishee for want of

answer. In no case shall judgment be given against the gar

nishee for a greater amount than the judgment against the

defendant.

0.(3)(h) Exceotion or reoly to answer. Plaintiff may

except to the answer of the garnishee or officer thereof for

insufficiency, within such time as may be prescribed or allowed,

and if the an~wer is adjudged insufficient, the garnishee or

offi car may be allowed to amend the answer, on such terms as may

be proper, or judgment may be gi ven for the 91 ai nti ff as for wan t

of answer, or such garnishee or officer may be compelled to make

a sufficient answer. The plaintiff may reply to the 'ilnole or a
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part of the answer '/lithi n such time as may be prescribed or a1

lowed. If the answer is not excepted or replied to within the

time prescribed or allowed, it shall be taken to be true and

sufficient.

0.(3)(i) Trial. Witnesses, including the defendant and

garnishee or officer thereof, may be required to appear and

testify, and the. issues. sha11 be tri ad, upon proceedings agai nst

a garnishes, as upon the trial of an issue of fact be~/leen a·

plaintiff and defendant.

0.(3)(j) Judament against carrri shee . If by the answer

it sha11 appear, or if upon tri ali t sha.l l be found, that the

garnishee, at the time of the service of the copy of the writ

of attachment and notice, had any property as to which such

garnishee or officer thereof is required to give a certificate,

as provided in paragraph (b) of this subsection, beyond the

amount admitted in the certificate, or in any amount if the

certificate was refused, jUdgment may be given against the gar

nishee for the value thereof in money.

D.(3)(k) Execution aoainst qarnishee. Executions may

issue upon jUdgments against a garnishee as upon ordinary

judgments between plaintiff and defendant, and costs and dis

bursa~ents shall be allowed and recovered in like manner; pro

vided, however, when judgment is rendered against any garnishee,

and the debt from the garni shea to the defendant is not yet due,

execution shall not issue until the debt is due.
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0.(3)(1) Release of aarnishment. The clerk~ofany

court in whom is vested authority to issue writs of attachment

may issue releases of garnishments oased upon writs of attach

ment issued oy such clerk, whenever the plaintiff by attorney

of record, or the plaintiff in person if there is no attor-

ney, shall file with the clerk a written request therefor.

Such re 1ea~e sha11 be executed in dup1i cate, under the sea1 of

the court or the stamp of the clerk, and may cover all or any

portion'of the funds or property held under garnishment. One

duplicate original of the release shall be delivered to the

garnishee and the other duplicate original, together with the

written request therefor, indorsed on the face thereof by

attorney of record, if there be an attorney, shall be attached

to the original writ of attachment in the same manner as the

return of the sheriff or constable; and any pending procesdings

in such case for the sale upon execution of any property so gar

nished sha11, as to a11 property covered by the rel ease, there

upon be terminated and be considered of no effect; ali costs to

be paid by the plaintiff, Upon receipt by the garnishee of the

duplicate original re l ease , the garnishee, and all funds or prop

erty subject to such garnishment, shall, to the extent stated in

the release, be released from all liability arising by reason of

the issuance and service of the writ of attachment and notice of

garnishment, or by reason of garnishee's return thereon, as

though the writ of attachment and notice of garnishment nad not

been served. The garnishee may rely upon any such reiease so received
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without any obligation on the part of the garnishee to inquire

into the authority therefor. ihe authority vested by this

section in the clerk of the court to issue releases is not

exclusive but is in addition to the authority of the court hav

ing jurisdiction of the cause to release, discharge, or dissolve·

attachments and garnishments.

D. (4) Return of writ; inventory. It/hen the writ o·f at

tachment has been fully executed or discharged, the sheriff

shall return the same, with the sheriff's proceedings indorsed.

thereon, to the clerk of the court 'llhere the action was com

menced, and the sheriff s-hall make a full inventory of the prop

erty attached and return the same 'IIi th the writ.

0.(5) indemnity to sheriff. Whenever a writ of attach

ment is delivered to the sheriff, if the sheriff has actual

notice of any third party claim to the personal property to be

levied on or is in doubt as to ownership of the property, or of

encumbrances thereon, or damage to the property held that may

result by reason of its perishable character, such sheriff may

require the plaintiff to file with the sheriff a surety bond,

indemnifying the sheriff and the sheriff's bondsmen against any

loss or damage by reason of the illegality of any holding or

sale on execution, or by reason of damage to any personal prop

erty held under attachment. Unless a lesser amount is acceptable

to the sheriff, the bond shall be in double the amount of the

estimated value of the property to be seized.
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E. Disposition of attached property after judgment.

E.(l) Judgment for plaintiff. If judgment is recovered by

the plaintiff against the defendant, and it shall appear that

property has been attached in the action, and has not been sold

as perishable property or discharged from the attachment, the

court shall order the property to be sold to satisfy the plain

tiff's demands, and if execution issue thereon, the sheriff shall

apply the property attached by the sheriff or the proceeds

thereof, upon the execution, and if any such property or proceeds

remain after satisfying such execution, the sheriff shall, upon

demand, deliver the same to the defendant; or if the property

attached has been released from attachment by reason of the giv

ing of the undertaking by the defendant, as provided by section F.

of this rule, the court shall upon giving judgment against the

defendant also give judgment in like manner and with like effect

against the surety in such undertaking ..

E. (2) Judgment not for plaintiff. If judgment is not

recovered by the plaintiff, all the property attached, or the

proceeds thereof, or the undertaking therefor, shall be returned

to the defendant upon service upon the sheriff of a certified

copy qf the order discharging the attachment.

F. Redel ivery of attached property.

F.(l) Order and bond. If an attachment deprives the defen

dant or any other person claiming the property of the possession or

use of the property, the defendant or such person may obtain redeliv

ery or possession thereof upon a court order authorizing such
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redelivery or. possession. The moving party shall file a surety

bond undertaking, in an amount fixed by the court, to pay the

value of the property or the amount of plaintiff's claim,

whichever is less, if the same is not returned to the sheriff

upon entry of judgment against the defendant. A motion seeking

an order authorizing such redelivery or possession must state

the movi ng party'.s c la im of the value of the attached property

and must be sar'led upon plaintiff as provided in Rule 9 at least

five days prior to any hearing on such motion, unless the court

orders otherwi se, The property sha11 be rel eased to the defen-

dant upon the filing of the bond.

F. (2) Defense ofsu.rety. In an action brought upon

such undertaking against the principal or the sureties, it shall

be a defense that the property for which the undertaking was given

did not, at the execution of the writ of attachment, belong to the

defendant against whom the writ was issued.

COMMENT

This rule is primarily based upon the existing statutory
provisions of ORS 29.110-29.410.

Subsection A.(l} indicates that attachment is provisional
process subject to Rule 83. Subsection A.(2) is identical to
ORS 29.110. Subsection A.O} is taken from ORS 29.410.

Section S. is a clarification of ORS 29.140. rt does not
change the property that may be subject to attachment.

The claim of lien in section (. is a new procedure. rt
recognizes that no writ should be required to establish an
attachment lien on real property. It also provides a simple way
to establish a lien on personal property subject to recording of
a security interest. rn either case, plaintiff cannot abuse the
procedure because it is only available after the order for pro
visional orocess authorizes a claim of lien for specific property.
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Section O. is taken from ORS 29.160-29.200, 29.270-29.370,
and 29.400.. The only changes are: specific references to at
tachment of lien in O.(2)(a) and (b) 'lihich replace ORS 29.150;
the requirement of attaching a copy of the provisional process
order and ORS 23.170 and 23.185 were added to O. (2)(d); and, .
O. (5) is new and modelled upon O~S 23.310.

. Section E. is ORS 29.380 and 29.390. Section F. is new
and replaces ORS 29.220-29.250. I t clarifies the procedure for
redelivery bond. -

DRS 29.120 and 29.260 are eliminated as inconsistent with
Rule 83. DRS 29.175 would remain as a statute. DRS 29.178 is
amended and remains as a statute.
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RULE 85

CLAIM MiD DELIVERY

A. Claim and delivery, In an action to recover the.

possession of personal property, the plaintiff, at any time

after the action is commenced and before judament, may claim

the immediate delivery of such property, as provided in

Rule 83.

8. Delivery by sheriff under provisional orocess

order. The order of prOVisional process issued by the court

as provided in Rule 83 may require the sheriff of the county

where the property claimed may be to take the property from

the defendant or another person and deliver it to the p1ain-

tiff.

C. Custody and delivery of property, Upon receipt

of the order of provi si onaI process issued by the court as

provided in Rule 83, the sheriff shall forthwith take the

property described in the 'order, if it be in the possession

of the defendant or another person, and retain it in the

sheriff's custody. The sheriff shall keep it,in a secure

place, and deliver it to the party entitled thereto upon

recei vi ng the 1awful fees for taki ng, and the necessa ry expert-

ses for keeping the same. The court may waive the payment of

such fees and expenses upon a showing of 1ndigency,

D. Filina of order bv sheriff. The sheriff shall

fi 1e the order, 'Hi til the sheriff's proceedings thereon,

including an inventory of the property taken, with the clerk
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of the court .in 'lihich the action is pending, within 10 days after

taking the property; or, if the clerk resides in another county,

shall mail or forI/arc the same within that time.

E. Dismissal orohibited. If property is taken by the

sheriff pursuant to this rule, the plaintiff shall not dismiss

the action under ORC? S4 A.(l) until 30 days after such taking.

COMMENT

Sections A. through Q. are almost identical to e.:dsting
ORS 29.080- 29.095.

The
Rule 82.
statute.

requira~ent of a bond before taking is covered in
DRS 29.087 is substantive and would remain as a

Section E. is new. After securing the property by
claim and delivery, if the plaintiff immediately dismisses
the action, the defendant must go to the expense of filing a
separate action to recover possession even though defendant
has a right to possassion. Prohibiting dismissal gives the
defendant sufficient time to secure an attorney and appear in
the action.
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R.ULE 4.

PERSONAL ~URISDICTION

M. Persona1 reoresenta ti 'Ie. rn any acti on agai nst a

personal representative to enforce a claim against the deceased

person represented where one or more of the grounds stated in

sections [8.] A. through L. would have furnished a basis for

jurisdiction over the deceased had the deceased been living.

It is immaterial whether the action is commenced during the life-
•time of the deceased.

COMMENT

The situation covered by section M. could arise where
jurisdiction is"based upon section A. of this rule.
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. RULE 7

SUMMONS

D. (2)(c) Office service. If the person to be served main-

tains an office for the conduct of business, office service may

. be made by leaving a true copy of the summons and complaint at

such office during normal working hours with the person who is

apparently in charge. Where office service is used, the plain-

tiff, as soon as reasonably possible, shall cause to be mailed a

true copy of the summons and complaint to the defendant at the
-

defendant's dwelling house or usual place of abode or defendant's

place of business or such other place under the circumstances

that is most reasonably calculated to aoprise the defendant of the

existence and pendency of the action, together'with a statement of

the date, time, and place at which office service was made. For

the purpose of computing any period of time prescribed or allowed

by these rules, office service shall be complete upon such mailing.

O. (2)(d) Service by mail. Service by mail, when requir-ed

or allowed by this rule, shall be made by mailing a true copy of

the summons and a true copy of the complaint to the defendant by

certified or registered mail, return receipt requested. For the

purpose of computing any period of time prescribed or allowed by

these rules, service by mail shall be complete [when the regis-

tered or certified mail is delivered and the return receipt

signed or when acceptance is refused] three days after such mail-

ina if the address to which it was mailed is within this state

and seven days after mailing if the address to which it is mailed

is outside this state.
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O.(3)(b) [Corporations; limited oartnershios; unincorpor~

ted associations subject to sui t under common name] Corporations

and limited partnerships. Upon a domestic or foreign corporation

[,] ~ limited partnership [, or other unincorporated association

which is subject to suit under a common name]:

O.(3)(b)(i) Primary service method. 8y personal servica

or office service upon a registered agent, officer, director,

general partner, or managing agent of the corporati~n[,] ~

limited partnership, [or association] or by personal service upon

any clerk on duty in the office of a registered agent.

O. (3)(b)(ii) Alternatives. If a registered agent, offi

cer, director, gene~al partner, or managing agent cannot be found

in the county where the action is filed, the summons may be

served: by substituted service upon such registered agent, offi

cer, director, general partner, or managing agent; or by personal

service on any clerk or agent of the corporation[,] ~ limited

partnership[, or association] who may be found in the county

where the action is filed; or by mailing a copy of the summons

and complaint to the office of the registered aqent or to the

last registered office of the corporation[,] ~ limited partner

shipe,' or association], if any, as shown by the records on file

in the office of the Corporation Commissioner or, if the corpora

tion(,] ~ limited partnership[, or association] is not authorized

to transact business in this state at the time of the transaction,

event, or occurren~e upon which the action is based occurred, to
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the principal office or place of business of the corporation[,] or

limited partnership[, or association], and in any case to any

address the use of which the plaintiff knows or, on the basis of

reasonable inquiry, has reason to believe is most likely to result

in actual notice.

O.(3)'(e) Generaloartnershios. Upon any general part

nership by personal service uoon a partner or any agent author

ized by' appointment or law to receive service of summons for the

pa rtnersh i p,

O. (3)(f) Other unincorporated association subject to.

suit under a common name. Upon any other unincorporated associa

tion subject to suit under a common name by per'Sonal service

uoon an officer, managing agent, or agent authorized by apooint

ment or 1aw to receive ser"i ce of summons for the un i ncorpora ted

association.

O. (3) (g) Vessel owners and charterers. Upon any foreign 

steamship owner or steamShip charterer by personal service upon a

vessel master in such owner's or charterer's employment or any

agent authorized by such owner or charterer to prOVide services to

a vessel calling at a port in the State of Oregon, or a port in

the State of Washington on that portion of the Columbia River form

ing a common boundary with Oregon.

[0.(6)(g) Completion of service. For the purpose of

• computing any period of time prescribed or allowed by these rules

2~rvice by publication shall be complete at the date of the last

publication.]
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COMMENT

The amendment to ORCP 7 D. (2)(c) provides more flexibility
for mailing of summons after office service. Office service may
be used when.defendant's home address cannot be determined.

The amendment to ORCP 7 D. (2)(d) clarifies when the period
for default begins to run after service of summons by mail.

ORCP 7 D. (3)(b)(ii) is amended to provide more flexibility
for mail service.

The new provisions of ORCP 7 D.(3)(e) and (f) are designed
to specify a method of·serving summons on a partnership or associa
tion consistent with ORCP 26 B. and 67 E. The new ORCP 7 D. (3)(g)
provides a. special agency service for defendants engaged in mari~

time commerce.

The Council has also recommended that the legislature act
to amend ORCP 7 D.(4)(a). See recommended Bill in Section IV of
this report. The amendment to ORCP 7 D. (4)(a) reinstates service
on the Department of Motor Vehicles. The amendment would provide
a record of service and clarify when the time for default begins to
run.. The Council did not itself promulgate the amendment because
of uncertainty whether Council rulemaking power was sufficient to
require that the Department of Motor Vehicles accept service of
summonses and keep the necessary records. The amendment makes the
entire mailing responsibility fallon the plaintiff. The pattern
is identical to substituted service or office service under ORCP
7 D.(2)(b) and (c). The last sentence of the amendment follows the
pattern of making service complete for the 30-day default period on
mailing. As with substituted or office service, the date of service
for limitations purposes is not and could not be covered by rules.

Paragraph ORCP 7 D. (6)(g) was removed because of inconsistency
with subsection C.(2).
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RULE 9

SERVICE AND FILING OF PLEADINGS
AND OTHER PAPERS

8. Service; how made. Whenever under these rules ser-

vice is required or permitted"to be made upon a party repre-

sented by an attorney, the service sha11 be made upon the "

attorney unless otherwise ordered by the court. Service upon

the attorne/or upon a party shall be made by delivering a copy

to such attorney or party or by"mailing it to such attorney's 

or party's last known address. Delivery of a copy within this

rule means: handing it to the person to be served; or-leaving

it at such person's office with such person's clerk or person

apparently in charge thereof; or, if there is no one in charge,

leaving it in a conspicuous place therein; or, if the office is

closed or the person to be served has no office, leaving it at

such person's dwelling house or usual place of abode with some

person over 14 years of age then res iding therei"n. Service by

mail is complete upon mailing. Service of any notice or other

paper to bring. a party into contemot may only be upon such

party personally.

COM~1ENT

The added language of section 8. formerly appeared in
ORS 16.810 and was inadvertently omitted from this rule in
1979.
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RULE 10

TIME

A.. Computation. In computing any period of time pre

scribed or allowed by these rules, by the local rules of any

court, by order of court, or by any applicable statute, the

day of the act, event, or default from which the designated

peri od of time begi ns to run shall not be incl uded. The 1ast

day of the period so computed shall be included, unless it is

a Saturday or a legal holiday, including Sunday, in which

event the period runs until the end of the next day which is

not a Saturday or a legal holiday. When the period of time

prescribed or allowed is less than 7 days, intermediate Satur

days, Sundays, and 1ega1 ho 1idays sha11. be exc1uded in the

computation. As used in this rule, "legal ho1 iday" means legal

holiday as defined in ORS 187.010 and 187.020.

B. Unaffected by expiration of term. The period of

time provided for the doing of any act or the taking of any

proceeding is not affected or limited by the continued exis

tence or expiration of a term of court. The continued exis

tence or expiration of a term of court in no way affects the

power of a court to do any act or take any proceeding in any

civil action which is pending before it.

C. Additional time after service by mail. Except for

service of summons, CwJhenever a party has the right or is

required to do some act or take some proceedings within a
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prescribed period after the service of a notice or other paper

upon such party and the notice or paper is served by mail,

3 days shall be added to the prescribed period.

COMMENT

The Council added the prov1s10n to Rule 10 C. to avoid
application of the additional time to service of summons: The
service of summons by mail under ORCP 7 O.(2)(d) (as amended)
has a built-in extension of time of at least 3 days.
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RULE 21

DEFENSES AND OBJECTIONS; HOH PRESENTED; BY
PLEADING OR MOTION; MOTION FOR JUDGMENT ON THE

PLEADINGS

F. Consolidation of defenses in motion. A party who

makes a motion under this rule may join with it any other

motions herein provided for and then available to the party.

If a party makes a motion under this rule, except a motion to

dismiss for lack of jurisdiction over the person or insuffici

ency of summons or process or insufficiency of service of sum

mons or process, but omits therefrom any defense or objection

then available to the party which this rule permits to be raised

by motion, the party shall not thereafter make a motion based on

the defense or objection so omitted, except a motion as provided

in subsection G.[(2)J III of this rule on any of the grounds

there stated. A party may make one motion to dismiss for lack

of jurisdiction over the person or insufficiency of summons or

process or insufficiency of service of summons or process wi thout

consolidation of defenses required by this section.

COMMENT

When Rule 21 G. was revised by the 1979 Legislature, the
cross reference in Rule 21 F. was not changed.
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RULE 22

COUNTERCLAIMS, CROSS-CL~IMS, AND
THIRD PARTY CLAIMS

A. counterc latms ,

A. (1) Each defendant may set forth as many counterclaims,

both legal and equitable, as such-defendant may have against a

plaintiff.

A.(2) A counterclaim mayor may not diminish or defeat

the recovery sought by the ooposing party. It may claim relief

exceeding in amount or different in kind from that sought in

the pleading of the opposina party.

COMMENT

The new rules supersede ORS 18.100 as unnecessary in view
of ORC? 22 A. This language is implicit in the existing rule
but is taken from Federal Rule 13(c) to avoid any problem with
elimination of ORS 18.100.
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RULE 23

AMENDED AND SUPPLS~ENTAL PLt~DrNGS

6. Amendments to conform to the evidence. llihen issues

not raised by the pleadings are tried by express or implied

consent of the parties, they shall be treated in all respects

as if they had been raised in the pleadings. Such amendment of

the pleadings as may be necessary to cause them to conform to

the evidence and to rais.e these issues may be made upon motion

of any party at any time, even after judgment; but failure so

to amend does not affect the result of the trial of these issues.

If evidence is objected to at the trial on the ground that,it

is not within the issues made by the pleadings, the court may

allow the pleadings to be amended [and shall do so freely] when

the presentation of the merits of the action will be subserved

thereby and the objecting party fails to satisfy the court that

the admission of such evidence would prejudice such party in

maintaining an action or defense upon the merits. The court-

. may grant a continuance to enable the objecting party to meet

such evidence.

[0. Amendment or cleadina over after motion. When a

motion to dismiss or a motion to strike an entire pleading or

a motion for a judgment on the pleadings under Rule 21 is

allowed, the court may, upon such terms as may be proper, al

low the party to fi 1e ali amended p1aad i ng. If an amended
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pleading is filed, the party filing the motion does not waive

any defenses or objections asserted against the original

pleading by filing a responsive pleading or failing to reassert

the defenses or objections. If eny motion is disallowed, the

party filing the motion shall file a responsive pleading if

any is required. By filing any amended pleading pursuant to

this section, the party filing such amended pleading shall

not be deemed ther):oy to have wa i 'led the ri ght to cha11 enge

the correctness of the court's ruling.]

[E. Amended c1eading where cart of pleading stricken.

In all cases where part of a pleading is ordered stricken, the

court, in its discretion, may require that an amended pleading

be filed omitting the matter ordered stricken. If an amended

pleading is filed, the party filing the motion to strike does

not waive any defense or objection asserted against the original

pleading by filing a responsive pleading or failing to reassert

the defense or objecti on. By como 1yi ng with the court's order,

the party filing such amended pleading shall not be deemed thereby

to have waived the right to challenge the correctness of the

court's ruling upon the motion to strike.]

. [F.] ~ How amendment made. When any pleading is amended

before trial, mere clerical errors excepted, H shall be done by

filing a new pleading, to be called the amended pleading, or by

interlineation, deletion, or otherwise. Such amended pleading

shall be complete in itself, without reference to the original or

any preceding amended one.
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[G.] E.· Supplemental pleadings. Upon motion of a party the

court may, upon reasonable notice and upon such terms as are just,

permit the party to serve a supplemental pleading setting forth

transactions or occurrences or events which have happened since

the date of the pleading sought to be supplemented. Permission

may be granted even though the original pleading is defective in

its statement of a claim for relief or defense. If the court

deems it advisable that the adverse party plead to the supplemen

tal pleading it shall so order, specifying the time therefor.

COMMENT

The wording of section 23 B. relating to amendments after
the commencement of trial was changed slightly to give the trial
judge more discretion in determining whether an amendment should
be allowed under all of the circumstances. Some trial judges
asserted that with the language that was removed, they would
always have to allow amendment, no matter what circumstances were
involved.

Sections D. and E. are replaced by ORCP 25.

105



RULE 25

EFFECT OF PROCEEDING AFTER MOTION OR AMENDMENT

A. Amendment or pleading over after motion; non-waiver

of defenses or objections. When a motion to dismiss or a motion

to strike an entire pleading or a motion for a judgment on the

pleadings under Rule 21 is allowed, the court may, upon such

terms as may be proper, allow the party to amend the pleading.

In all cases where part of a pleading is orde~ed stricken, the

pleading shall be amended in accordance with Rule 23 D. By

amending a pleading pursuant to this section, the party amending

such pleading shall not be deemed thereby to have waived the

right to challenge the correctness of the court',s ruling.

B. Amendment of pleading; objections to amended pleading

not waived. If a pleading is amended, whether pursuant to sec

tions A. or B. of Rule 23 or section A. of this rule or pursuant

to other rule or statute, a party who has filed and received a

court's ruling on any motion directed to the preceding pleading'

does not waive any defenses or objections asserted in such motion

by failing to reassert them against the amended pleading.

C. Denial of motion; non-waiver by filing responsive

pleading. If an objection or defense is raised by motion, and

the motion is denied, the party filing the motion does not waive

the objection or defense by filing a responsive pleading or by

failing to re-assert the objection or defense in the responsive

pleading or by otherwise proceeding with the prosecution or

defense of the action.
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COMMENT

Sections 25 A. and B. of this new rule include the provi
sions formerly found in ORC? 23 D. and E. The-language used in
sections D. and E. was not clear. Section 25 C. is new and was
not clearly covered by the ORCP. Although sections 25 A. and B.
do relate to some extent to amended pleading, section 25 C. does
not. All three subsections basically deal with the effect of pro
ceeding after motion or amendment, and it was therefore deemed
advisable to put them together in a totally separate rule. See
Moore v. West Lawn Memorial Park, Inc., 266 Or. 244, 246-248, 512 P.
2d 1344 (1973).
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RULE 26

REAL PARTY. IN INTEREST; CAPACITY OF
PARTNERSHIPS AND ASSOCIATIONS

A. Real pa rtyi n interest. Every action shall be prosecuted

in the name of the real party in interest. An executor, administra-

tor, guardian, conservator, bailee, trustee of an express trust, a

party with whom or in whose name a contract has been made for the

benefit of another, or a party authorized by statute may sue in

that party's own name without joining the party for whose benefi~

the'action is brought; and when a statute of this state so pro-

vides, an action for the use or benefit of another shall be

brought in the name of the state. No action shall be dismissed

on the ground that it is not prosecuted in the name of the real

party in interest until a reasonable time has been allowed after

objection for ratification of commencement of the action by, or

joinder or substitution of, the real party in interest; and such

ratification, joinder, or substitution shall have the same ef-

feet as if the action had been commenced in the name of the real

party in interest.

B. Partnershios and associations. Any partnership or

other unincorporated association, whether organized for profit

or not, may sue in any name which it has assumed and be sued in

any name which it has assumed or by which it is known. Any mem-

ber of the partnership or other unincorporated association may

be joined as a party in an action against the partnership or

unincorporated association.

108



COMMENT

The r~ference to conservator was added to section 26 A. for
c1 ari ty.

Section 25 S. provides the basis for suit of a partnership
.f n its own name. This provision was taken from Cal. Code_of.
Civil Procedure § 388. See ORCP 67 E.
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RULE 32

CLASS ACTiONS

CA. (S) In an act t on for damages under subsect i on (3) of

section 8. of this rule, the representative parties have

complied with the prelitigation notice provisions of section I.

of thi s ru1e. J

8.(3) The court finds that the questions of law or fact

common to the members of the class predominate over any ques

tions affecting only individual members, and that a class

action is superior to other available methods for the fair and

efficient adjudication of the controversy. Common questions of

law or fact shall not be deemed to predominate over questions

affecting only individual. members if the court finds it likely

that final determination of the action will require separate

adjudications of the claims of numerous members of the class,

unless the separate adjudications relate primarily to the calcu

lation of damages. The matters pertinent to the findings in-

c1ude: (a) the interest of memoers of the class in i nd i vidua 11 y

controlling the prosecution or defense of separate actions;

(b) the extent and nature of any litigation concerning the con

troversy already commenced by or against members of the class;

(c) the desirability or undesirability of concentrating the

litigation of the claims in the particular forum; Cd) the diffi

cul ties 1i ka ly to be encountered in the management of a class

actionC, including the feasibility of giving adequate notice];

(e) [the likelihood that the damages to be recovered by individual
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class members, if judgment for the class is entsred, are so mini-

mal as not to warrant the intervention of the court;] whether or

not the claims of individual class members are insufficient in

the amounts or interests involved, in view of the complexities

of the issues and the exoenses of the litigation, to afford sig

nificant relief to the members of the class; and (flafter a preli~i

nary hearing or otherwise, the determination by the court that

the probability of sustaining the claim or defense is minimal.

[C. Court discretion. rn an action commenced pursuant to

su.bsection (3) of section B. of this rule, the court shall con

sider whether justice in the action would be more efficiently

served by maintenance of the action in lieu thereof as a class

action pursuant to subsection (21 of section B. of this rule.]

[0. Court order. to determine maintenance of class actions.]

C. Determination by order whether class action to be

maintained.

C.(l) As soon as practicable after the commence~ent of

an action brought as a class action, the court shall determine

by order whether it is to be so maintained and, in actionpursu

ant to subsection (3) of section B. of this rule, the court shal l

find the facts specially and state separately its conclusions

thereon. An order under this section may be conditional, and

may be altered or amended before the decision on the merits.

C. (2) Where a oarty has relied uoon a statute or law

which another oarty seeks to have declared inval id, or where a

party has in cood faith relied tioon any legislative, judicial, or
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administrative interoretation or regulation which would necessarily

have to be voided or held inaoolicable if another Darty is to pre-

vail in the class action, the court may postoone a determination

under subsection (1) of this section until the court has made a

determination as to the validity or aoplicability of the statute,

law, interpretation, or regulation.

[E.] D. Dismissal or comoromise of class actions; court

aoproval required; when notice required. A class action shall

not be dismissed or compromised without the approval of the court,

and notice of the proposed dismissal or compromise shall be given

to all members of the class in such manner as the court directs,

except that if the dismissal is to be 'ilithout prejudice or I'dth

prejudice against the class representative only, then such dismis-

sal may be ordered without notice if there is a showing that no

compensation in any form has passed directly or indirectly from

the party opposing the class to the class representative or to

the class representative's attorney and that no promise to give
-

any such compensation has been made. rf the statute of limitations

has run or may run against the claim of any class member, the

court may require appropriate notice.

[F.] h Court authority over conduct of class actions. In

the conduct of actions to which this rule applies, the court may

make appropriate orders which may be altered or amended as may be

desirable:

[F.] hel) Determining the course of proceedings or pre

scribing measures to prevent undue repetition or complication in

the presentation of evidence or agrument;
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(F.] ~.(2) Requiring, for the protection of the members

of the class or otherHisa for the fair conduct of 'the action,

that notice be given in such manner as the court may direct to

some or all 'of the members of any step in the action, orof the

proposed extent of the judgment, or of the opportunity of members

to signify whether they consider the representation fair and ade

quate, to intervene and present claims or defenses, or otherHise

to come into the action;

(F.] ~.(3) Imposing conditions on the representative ~ar.

ties or on intervenors;

[F.] E.(4) Requiring that the pleadings be amended to

eliminate therefrom allegations as to representation of absent

persons, and that the action proceed accordingly;

(F.] ~.(S) Dealing with similar procedural matters.

(G. Notice reouired; content; statements of class members

required; form; content; amount of damaoes; effect of failure to

file required statement; stay of action in certain cases. In,

any class action maintained under subsection (3) of section 8.

of this rule:

G.(l) The court shall direct to the members of the class

the best notice practicable under the ~ircumstances. [ndividual

noti ce sha11 be gi ven to a11 members who can be i denti fi ad through

reasonable effort. The notice shall advise each member that:

G. (1 ) (a1 The ccurt 'Hi 11 exc1ude such member from the

class if such member so requests by a specified date;

G. (1 )(b) The judgment, 'lihether favor-ao l e or not, wi11

include all members who do not request exclusion; and
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G.(l)(c) Any member who does not request exclusion may,

if such member desires, enter an appearance through such mem

ber's counsel.]

F. Notice required; content; statements of class members

may be required; form; content; effect of failure to file

required statement.

F. (1 )Cal Following certification, in any class action

maintained under subsection (3) of section 8. of this rule, the
•

court by order, after hearing, shall direct the giving of notice

to the cl ass.

F.(l)(b) The notice, based on the certification order and
,

any amendment of the order, shall include:

F.(l)(b)(i) A general description of the action, includ

ing the relief sought, and the names and addresses of the

representative parties;

F. (1) (bHin Astatement that the court will exclude any

member of the class if such member so requests by a specified

date;

F. (1 )CblCiii) A description of possible financial conss-

quences on the class;

. F.(l)(b)(iv) A general descriotion of any counterclaim

being asserted by or against the class, including the relief

sought;

F.(l)(b)(v) A statement that the judgment, whether favor-

able or not, will bind all members of the class who are not

excluded from the action;
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F.(l)(b)(vi) A statement that any maT-oer of. the class may

enter an aooearance either oersona11y or through counsel;

F.(l)(b)(vii) An address to which inauiries may be

directed; and

F. (1 )(b)(viii) Other information. the court deems aoorcpr t-

F. (ll(c) The order shall orescribe the manne.r of notifi-

cation to be used and specify the maT-bel's of the class to be

notified. In determining the manner and form of the notice to

be aiven, the court shall consider the interests of the class,

the relief requested, the cost of notifying the members of the

class, and the possible ~rejudice to members who do not receive

notice.

F. (1 )(d) Each member of the. class, not a reoresentative

oartv, whose ootentia1 monetary recovery or liability is esti-

mated to exceed $100 shall be aiven oersona1 or mailed notice

if such class member's identity and whereabouts can be ascer-

tained by the exercise of reasonable diliaence.

F'. (1 )(e) For members of the c1 ass not given oersona 1 or

mailed notice, the court shall orovide a means of notice reason-

ably calculated to aoorise the members of the class of the

pendency of the action. The means of notice may include noti-

fication by means of ne\~spaoer, television, radio, posting in

public or other olaces, and distribution through trade, union,

pub1 ic interest, or other aooropriate araUDS, or any other means

reasonablv calculated to orovide notice to class members of the.

pendency of the action.
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F. (1) (f) The court may order a defendant who has a rna il i nq

list of class members to coooerate with the representative oarties

in notifyino the class members and may also direct that notice

be included with a reoular mailino by defendant to the class mem

bers.

(G.] [.(2) Prior to the final entry of a judgment against

a defendant the court (shall] may request members of the class to

submit a statement in a form prescribed by the court requesting

affirmative relief which may also, where appropriate, require

information regarding the nature of the loss, injury, claim,

transactional relationship, or damage. The statement shall be

designed to meet the ends of justice. rn determining the form

of the statement, the court shall consider the nature of the

acts of the defendant, the amount of knowledge a class member

would have about the extent of such member's damages, the nature

of the class including the probable degree of sophistication of

its members, and the avai1abil ity of relevant information from

sources other than the i ndividua I cl ass member-s . (The amount

of damages assessed against the defendant shall not exceed the

total amount of damages determined to be allowable by the court

for each individual class member, assessable court costs, and

an award of attorney fees, if any, as determined by the court.]

[G.] F.(3) rf the court requires class members to file a

statement reQuestino affirmative relief, (F]failure of a class



member to file a stata~ent required by the court [will] may

be grounds for the entry of judgment dismissing such class

member's claim without prejudice to the right to maintain an

individual, but not a class, action for such claim.

[G.(4) Where a party has relied upon a statute or law

which another party seeks to have declared invalid, or where a

party has in good faith relied upon any legislative, judicial,

or administrative interpretation or regulation which would neces

sarily have to be voided or held inapplicable if another party is

to prevail in the class action, the action shall be stayed until

the court has made a determination as to the validity or appli

cability of the statute, law, interpretation, or regulation.]

·F. (4) Un 1ess the court orders othenli se, the 01 ai ntiffs

shaH bear the exoense of notification. The court may, if

justice requires, require that the defendant bear the exoense

of notification or may allocate the costs of notice among the

parties if the court determines there is a reasonable likeli-

rood that the plaintiffs may prevail. The court may hold aprelimi

nary hearing to determine how the costs of notice should be

aoportioned.

[H.] G. Commencement or maintenance of class actions

reoarding oarticular issues; division of class; subclasses.

When appropriate:
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[H.] ~Cl) An action may De brought or ma i rrtaf ned as a class

action with respect to particular issues; or

[H.] ~(2) A class may be divided into subclasses and each

subclass treated as a class, and the provisions of this rule shall

then be construe<! and applied accordingly.

[r. lIotice and darnand require<! orior to corrrnence.'l1ent of

action for damages.

r.(l) Thirty days or more prior to the corrrnence.'l1ent of

an action for damages pursuant to the provisions of subsection

(3) of section a. of this rule, the potential plaintiffs' class

representative shall:

r.(l)(a) Notify the potential defendant of the particular

alleged cause of action; and

r.(l)Cb) Demand that such person correct or r~tify the

a11 eged wrong.

r.(2) Such notice shall be in writing and shall be sent

by certified or registered mail, return receipt requested, to

the place where the transaction occurred, such person's princi

pal place of business 'liithin this state, or, if neither 'lIi11

effect actual notice, the office of the Secretary of State.]

[J.] H. Limitation on maintenance of class actions for

damages. No action for damages may De maintained under the pro

visions of sections A. [, B., and C.] and B. of this rUle upon a

showing by a defendant that all of the following exist:

[J.] !h(l) A11 potential class members simiiarly situated

have been identified, or a reasonable effort to identify such
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other people has be~n made;

[J.] ~(2l All potential class members so identified have

be~n notified that upon their request the defendant will make

the appropriate compensation, correction, or remedy of the al

l eged 'i/rong;

[J.] ~(3) Such compensation, correction, or ramedy has

be~n, or, in a reasonable time, will be, given; and

[J.] ~(~) Such person has ceased from engaging in, or if

immediate cessation is impossible or unreasonably expensive

under the circumstances, such person will, within a reasonable

time, cease to engage in such methods, acts, or practices alleged

to be violative of the rights of potential class ma'ilbers,

(K. Aoolication of sections T. and J. of this rule to

actions for eauitahle relief; amendment of comolaints for

eouitable relief to reauest damaces oermittad.]

~ Amendment'of comolaints for eouitable relief to

reguest damages permitted. [An action for equitable rel i ef

brought under sections A., 8., and C. of this rule may be com

menced without compliance with the provisions of section I. of

this rule.] Not less than 30 days after the commencement of an

action for equitable relief[, and after compliance with the pro

visions of section I. of this rule,] the class representative's

complaint may be amended without leave of court to include a re

quest for damages; The provisions of section [J.] H. of this rule

shal l be applicable if the complaint for injunctive relief is

amended to request damages.
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[L.l J. Limitation on maintenance of class actions for re

covery of certain statutory penalties. A class action may not

be maintained for the recovery of statutory minimum penalties

for any class member as provided in ORS 646.638 or 15 U.S.C.

1640(a) or any other similar statute.

[M.l K. Coordination of pending class actions sharing

common question of law or fact.

[M.l ~(ll(al When class actions sharing a common question

of fact or law are pending in different courts, the presiding.:

judge of any such court, upon motion of any party or on the

court's own initiative, may request the Supreme Court to assign

a Circuit Court, Court of Appeals, or Supreme Court judge to

determine whether coordination of the actions is appropriate,

and a judge shall be so assigned to make that determination.

[M.l K.(l)(b) Coordination of class actions sharing a

common question of fact or law is appropriate if one judge

hearing all of the actions for all purposes in a selected site
-

or sites will promote the ends or justice taking into account

whether the common question of fact or law is predominating

and significant to the litigation; the convenience of parties,

witnesses, and counsel; the relative develooment of the actions

and the work product of counsel; the efficient utilization of

judicial facilities and personnel; the calendar of the courts;

the disadvantages of duplicative and inconsistent rulings,

orders, or judgments; and the likelihood of settlement of the

actions without further litigation should coordination be denied.
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(M.] ~(2l If the assigned judge determines that

coordination is appropriate, such judge shall order the

actions coordinated, report that fact to tne Chief Justice

of the Supreme Court, and the Chief Justice shall assign a

judge to hear and determine the actions in the site or

sites the Chief Justice dea~s appropriate.

[M.] ~(3l The judge of any court in which there is

pending an action sharing a common question of fact or law with

coordinated actions, upon motion of any party or on the

court's.own initiative, may request the judge assigned to
.

hear the coordinated action for an order coordinat'inq such

actions. Coordination of the action pending oefore the judge

so requesting shall be determined under the standards speci

fied ,in subsection (1) of this section.

[M.l ~(4) Pending any determination of whether coordina-

tion is appropriate, the judge assigned to make the determina-

tion may stay any action being considered for, or affecting

any action being considered for, coordination.

[M.] ~(5) NO~Nithstanding any other provision of law,

the Supreme Court shall provide by rule the practice and pro-

ceoure for coordination of class actions in convenient courts,

including provision for giving notice and presenting evidence.

(N.] L. Judoment; inclusion of class members; descr i o

tion(; names].. The judgment in an action maintained as a class

action under subsections (1) or (2) of section S. of this rule,

whether or not favorable to the class, shall include and
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describe those whom the court finds to be members of the class.

The judgment in an action maintained as a class action under

subsection (3) of section 8. of this rule, whether or not

.favorab1e to the class, shall include and specify [by name]

those to whom the notice provided in section [G.] ~ of this

rule was directed, and who have not requested exclusion and

whom the court finds to be members of the class [, and the

judgment shalT state the amount to be recovered by each

member] .

[0. Attorney fees. Any award of attorney fees against

the party opposing the class and any fee charged class mem

bers shall be reasonable and shall be set by the court.]

M. Attorney fees, costs, disbursements, and 1itiaation

exoenses.

M.(l)(a) Attorney fees for reoresenting a class are

subject to control of the court.

M.(l)(b) If under an aoolicable provision of law a

defendant or defendant class is entitled to attorney fees,

costs, or disbursements from a alaintiff class, onlv reoresenta

tive oarties and those members of the class who have aaoeared

individually are liable for those amounts. If a alaintiff is

entitled to attorney fees, costs, or disbursements from a

defendant class, the court may aooortion the fees, costs, or

disbursements among the ma~bers of the class.
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M. el iCc) If the orevailing class recovers a judgment

that can be divided for the ourpose, the court may order

reasonable attorney fees and litioation expenses of the

class to be oa id from the recovery.

M.Cl lCd) ine court may order the adverse oarty to pay

to the orevailing class its reasonable attorney fees and liti

gation expenses if permitted by law in similar cases not

involvinq a class.

M.CllCe) In determining the amount of attorney fees

for a orevailing class the court shall consider the following

factors:

M. (1 ) (e) (i I ine time and effort expended by the attor-

ney in the litigation, including the nature, extent, and

quality of the services rendered;

K. (l He )( i il Resu1ts achi eved and benefits conferred

upon the class;

M. (1 He)Cii;) The magnitude, comolexity, and unique

ness of the litigation:

M.el )(e)(iv) The contingent nature of success; and

M.Cl)(e)(v) Aporooriate criteria in OR 2-106 of the

Oregon Code of Professional Responsibility.

M.(2) Before a hearing under section C. of this rule

or at any other time the court directs, the renresentati'te

oarties and the attorney for the renresentative oarties shall

file with the court, jointly or senarately:
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M.(2)(a) A statement showing any amount paid or promised

them by any person for the services rendered or to be rendered

in connection with the action or for the costs and expenses of

the litigation and the source of all of the amounts;

M.(2)(b) A copy of any written agreement, or a summary

of any oral agreement, bet",eenthe representative parti es and

their attorney concerning financial arrangement or fees and"

M.(2)(c) A copy of any written agreement, or a summary

of any oral agreement, by the representative parties or the

attorney to share these amounts with any person other than

a member, regular associate, or an "attorney regularly of coun-

sal with the law firm of the representative parties' attorney.

This statement shall be SUPPlemented promotly if additional

arranaa~ents are made ..

N. Statut~ of .Limitations. The statute of limitations

is tolled for all class members upon the commencement of an

action asserting a class action. The statute of limitations

resumes running against a member of a class:

N. (1) Upon filing of an election of exclusion by such

class member;

N.(2) Upon entry of an order of certification, or of an

amendment thereof, eliminating the class member from the class;

N.(3) Except as to reoresentative parties. upon entry of

an order under section C. of this rule refusino to certH'!

the class as a class action; and

N. (4) Upon dismissal of the action without an adjudication

on the merits.
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COMMENT

Report of Class Action Subcommittee

At the request of the Council on Court Procedures and pur
suant to a direction by the Senate Judiciary Committee of the
1979 Legislative Assembly, this subcommittee has conducted a de
tailed review of ORCP 32 relatino to class actions. The subcom
mittee has compared the Oregon rule to Federal Rule 23, reviewed
current legislative trends in other states and proposals for fed
eral statutes relating to class action, and reviewed the extensive
national literature on class actions. The subcommittee has also
considered Oregon cases interpreting ORCP 32 and the legislative
hi~tory of that rule: The Council conaucted a public hearing
relating to class actions.at which the testimony of 10 persons
was received.

The subcommittee now recommends that Rule 32 be amended
to incorporate the proposed revisions which are attached. The.
proposed revisions are:

(1) Elimination of prelitigation notice reouir811ents. The sub
committee recommends that section 32 r. be eliminated, wi~, con
forming elimination of subsection 32 A.(S) and modifications to
32 J. and K.. Thi s e1imi na tes the requi rement of notice 30 days
prior to the ccmnencement of cIass acti ens for damages. The sub
committee felt the requirement served no useful purpose and con-
ta i ned potenti a1 for abuse.

(2) Revision of factors to be considered in decidino ore
dominance of common questions of law or fact. The subcommittee
recommends tha t paragraphs (d) and (e) of subsecti on .32 3. (3) be
changed to eliminate the reference to notice in paragraph (d)
(because of the proposed change in 32 G.) and by substitution of
paragraph 3(a)(lJ) of the Uniform Class Actions Act for paragraph
8.(3)(e) of existing Oregon Rule 32. (The Uniform Act language
more clearly expresses the idea incorporated in paragraph 8.(3)(e).)

(3) Elimination of subsection 32 C. The subcommittee felt
this provision was of very limited utility and confusing. Anything
covered by this subsection could already be considered under 8.(3).

(4) Clarification of provision relatino to Qostoonement
of certification decision to determine ieGal Guestion. Subsec
tion G. (4) of the existing rule refers to 'a "stay" of the class
action if the outcome t:Jrns {jpon a point of law and the court·
wishes to consider the legal question first. Technically, what is
involved is not a "stay" but a postponement of the certification
rearing or decision. The substance of subsection 32 G. (4) was moved
up to subsection C.(2).

(5) Elimination of reauira'11ent of individual notice in all
cases. The revision wouid replace the existing requirement of
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subsection 32G.(1) with the language of section 7 of the Uni
form Class Actions Act (32 F.(l) of revision). The new language
only requires individual notice for claims over $100 and has a
number of provisions encouraging fiexibility in the notice pro
cedure. The subcommittee felt that an absolute requirement of
individual notice was too rigid and imposed an unnecessary impedi
ment to maintenance of class actions involving a large class and
small individual claims. The subcommittee drafted revised para
graph F. (1 )(f).

(6) Elimination of mandatory requirement of claim by
class members orior to judgment. The committee changed the
absolute requt ramerrt that class members submit claim forms in
damage cases as a basis for judgment. The language of existing·
32 G•.(2) was changed from "the court shall" to "the court may"
require such forms and by eliminating the last sentence (32F.
2 in revision). Conforming changes were also made in 32 G.(3)

and 32 M. 32 F,(3) and 32 L. in revision). The subcommittee
felt that the requirement of a claim form in every damage case
was too rigid and that a judgment listing all class members and
individual damages in every case involves an extremely complex
and expensive form of judgment for no good reason. The subcom
mittee took no position regarding award of aggregate damages not
identifiable to individual class members (fluid class recovery).
The subcommittee feH this was an area better determined by the
courts or legislature in the context of remedies and proof of
damages.

(7) Prelimlnarv hearing and allocation of damage costs.
The proposed revision ,adds a new. subsection, F. (4), adapted from
,'{.Y. C.P.L.x. sectrion 904, wnich author-izes the court, after a
preliminary hearin~ to require the defendant to pay all or part
of the costs of initial notice to class members. Although the
normal rule is that plaintiffs pay the costs of notice, the sub
committee felt the New York approach provided desirable flexibi1
ity by allowtng the trial judge to require payment by defendant,
based upon a likelihood that the plaintiff class will win.

(8) ReGulation of attornev fees. The proposed revision
';lould substitute far more detailed provisions, taken from sec
tions 16 and 17 of the Uniform C1ass Actions Act, for section 32
O. of the existing rule (section M. of revision). These provi
sions do not provide for or authorize award of attorney fees, not
otherNise provided by statute or law, but have much more detailed
provisions for court control of attorney fees and litigation ex
penses. The new language also covers li~bilicY of class members
for fees, costs, and disbursements awards.
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(9) New provision re1atinq to tolling of statute of limi
tations. The proposed revision adds a new section, N., which is
taKen from section 18 of the Uniform Class Actions Act. The
section clarifies the effect of pendency and termination of
c1ass actions upon the running of the statute of 1imitations
against the individual c1aims of c1ass ma~bers. This is an area
of considerable confusion and should be c1arified. The SUQcom
mittee recognizes that this provision may have substantive e1e
ments, beyond the ru1emaking powers of the Council, and suggests
that it be submitted to the legis1ature with a note asking the
1egislature to review it in that light.
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RULE 3q

GENERAL PROVISIONS GOVERNING OISCOVERY

8.(3) Trial oreoaration materials. Subject to the provi

sions of Rule 44 [and subsection 8.(4) of this rule]. a party

may obtain discovery of documents and tangible things otherwise

di scoverab 1e under subsect i on 8. (1) of thi s rul e and prepared in

anticipation oflitigaticin or ror trial by or ror another party

or by or ror that other party's representative (including an a t

torney, consultant, surety, indemnitor, insurer, or agent) only

upon a showing that the party seeking discovery has substantial

need of the materials in the preparation of such party's case

and is unable without undue hardship to obtain the substantial

equivalent of the materials by other means. In ordering dis

covery of such materials when the required showing has been

made, the court shall ,protect against disclosure of the mental

impressions, conclusions, opinions, or legal theories of an at

torney or other representative of a party concerni ng the 1i tiga-

ti on.

A party may obtain, without the required showing, a state

ment concerning the action or its subject matter previously made

by that party. Upon request, a party who is. not a party may

obtain, without the required showing, a statement concerning the

action or its subject matter previously made by that person. if

the request is refused, the person or party requesting the state

ment may move ror a court order. The pravi sions of Ru 1e do A. (4)

apply to the award of expenses incurred in relation to the motion.

128

/



For purposes of this subsection, a statement previously made is

(a) a, written statement signed or otherwise adopted or approved

by the person making it, or (b) a stenographic, mechanical, elec-

-trical, or other recording, or a transcription thereof, which is

a substantially verbatim recital of an oral statement by the per-

son making it and contemporaneously recorded.

COMMENT

The cross reference to sUDsection 36 8,(4J in subsection
36 8.(31 was inadvertently not eliminated when the 1979 Legis
lature deleted sUDsection 8.(4J.
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RULE 39

DEPOSITIONS UPON ORAL EXAMINATION

F. Submission to witness; changes; statement.

F.(l) Necessity of submission to witness for examination.

When the testimony is taken by stenographic means, or is recorded

by other than stenographic means as provided in subsection C.(4)

of this rule, and if [the transcription or recording is to be

used at any proceeding in the action or if any party requests

. that the transcri pti on or recordi ng thereof be fil ed wi th the

court, such transcription or recording shall be submitted to

the witness for examination, unless such examination is waived by

the witness and by the parties] any party or the witness sore

quests at the time the deposition is taken, the recording or

transcription shall be submitted to the witness for examination,

changes, if any, and stata~ent of correctness. With leave of

court such request may be made by a party or witness at any time

before tri a1.

F.(2) Procedure after examination. Any changes which the

witness desires to make shall be entered upon the transcription

or stated in a writing to accompany the recording by the party

taking the deposition, together with a statement of the reasons

g.i ven by the witness for maki ng them. Notice of such changes and

reasons shall promptly be served upon all parties by the party

taking the deposition. The witness shall then state in writing

that the transcription or recording is correct subject to the,

changes, if any, made by the witness, unless the parties waive the
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statement or the witness is physically unable to make such statment

or cannot be found. If the statement is not made by the witness

within 30 days, or within a lesser time upon court order, after the

deposition is submitted to the witness, the party taking the deposi-

tion shall state on the transcription or in a writing to accompany

the .recording the fact of waiver, or the physical incapacity or

absence of the wi tness , or the fact of refusal of the 'iii tness to

make the statement, together with the reasons, if any, given therefor;

and the deposition may then be used as fully as though the statement

had been made unless, on a motion to suppress under Rule 41 D., the

court finds that the. reasons given for the refusal to make the state-

ment require rejection of the deposition in whole or in part.

F. (3) No reouest for examination. If no examination by the

witness is reouested, no statement by the witness as to the correct-

ness of the transcription or recording is reouired.

COMMENT

This section was changed to require submission of the deposi
tion to the witness for examination and statement of correctness only
when such a procedure is requested by a party or the witness. The
existing rule requires such examination and statement unless waived by
the parties and the witness.
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RULE 46

FAILURE TO MAKE OISCOVERY; SANCTIONS

A. (2). l"1otion. If a party [fails to furnish a written

statement under Rule 36 8. (4), or if a party] fails to furnish

a report under Ru 1e 44 8. or C., or if a deponent fa i1 s to

answer a question propounded or submitted under Rules 39 or 40,

or if a corporation or other entity fails to· make a designa

tion under Rule 39 C.(S) or Rule 40 A., or if a party fails to

respond to a request for a copy of an insurance agrea~ent or

policy under Rule 36 8.(2), or if a party in response to a

request for inspection submitted under Rule 43 fails to permit

inspecti on as requested, the d.i scoveri ng party may move for an

order compelling discovery in accordance with the request.

When taking a deposition on oral examination, the proponent of

the question may complete or adjourn the examination before

applying for an order.

If the court denies the motion in 'lihole or in part, it

may make such protective order as it would have been empowered

to make on a motion made pursuant to Rule 36 C.

D. Failure of oarty to attend at own deoosition or

respond to request for inspection or to inform of ouestion

reqarding the existence of coveraoe of liability insurance

policy. If a party or an officer, director, or managing agent

of a party or a person designated under Rule 39 C.(6) or 40 A.

to testify on behalf of a party fails (1) to appear before the
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offican'iho is to take the deposition of that party or person,

after being served with a proper notice, or (2) to comply' with

or serve objections to a request for production and inspection

submitted under Rule 43, after proper service of the request,

[or (3) to inform a party seeking discovery of the existence

and limits of any liability insurance policy under Rule 36 B.

that there is a question regarding the existence of coverage,]

the court in which the action is pending on motion may make

such orders in regard to the failure as are just, including

among others it may take any action authorized under para-

graphs (a), (b), and (c) of subsecti on B. (2) of thi s ru1e. In

lieu of any order or in addition thereto, the court shall require

the party failing to act or the attorney advising such party or

both to pay the reasonable expenses, including attorney's fees,

caused by the failure, unless the court finds that the failure

was substantially justified or that other circumstances make an

award of expenses unjust.

The failure to act described in this section may not be

excused on the ground that the discovery sought is objectionable

unless the party failing to act has applied for a protective

order as provided by Rule 36 C.

COMMENT

The cross reference in subsection 46 A.(2) to 36 8.(4)
should have been removed when the 1979 Legislature deleted 36 8.(d).

The language removed from section 46 D. became superfluous
when the 1979 Legislature revised 36 8.(2).
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RULE 52

POSTPONEMENT OF CA5ES

A, Postoonement. ~hen a cause is set and called for trial,

it shall be tried or dismissed, unless good cause is shown for a

postponement. [The court may in a proper case, and upon terms,

reset the same.] At its discretion, the court may arant a oost~

ponement, with or without terms, including requiring the party

securina the postoonement to pay exoenses incurred by an oooosina

party.

COMMENT

The last sentence of section 52 A. as originally oromulaated
suggested there had to be terms. The last clause is suggested
by Spalding v. McCaiae, 47 Or. Apo. 129 (1980).

. .
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RULE 54

DISMISSAL OF ACTIONS[: L.. COMPROMISE

E. Comoromise; effect of acceotance or rejection. Except

as provided -in ORS 17.065 through 17.085, the party against ','/hom

a claim is asserted may, at any time [before] UP to three days

prior to trial, serve upon the party asserting the claim an offer

to anow judgment to be given against the party making the offer

for the sum, or the property, or to the effect therein specified.

If the party asserting the claim accepts the offer, the party

asserting the claim or such party's attorney shall endorse such

acceptance thereon, and file the same with the clerk before trial,

and within three days from the time it was served upon such party

asserting the claim; and thereupon judgment shall be given

accordingly, as [in case of a confession] a stipulated judgment.

Unless agreed u.oon by the parties, costs, disbursements, and at

torney fees shall be entered as part of such judqment as orovided

in Ru 1e 68. If the offer is no t accepted and fil ed withi n the

time prescribed, it shall be deemed withdrawn, and shall not be

given in evidence on the trial; and if the party asserting the

claim fails to obtain a more- favorable judgment, the party assert

ing the claim shall not recover costs, disbursements, and attorney

fees incurred after the date of the offer, but the party against

whom the cl aim was asserted shall recover of the party asserting

the claim costs and disbursements from the time of the service of

the offer.
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COMMENT

The amendment to 54 E. requires that the offer of compromise
be made at least three days prior to trial. It also makes clear
that a more favorable judgment bars not only all costs and disburse
ments, but attorney fees "incurred after the date of the offer."
The addition of the second sentence allows a settlement of the
principal claim even though there is no agreement as to attorney
fees, disbursements, or costs. Note, ORS 20.180 is not super
seded.
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RULE 55

. SUBPOENA

O. (1) -Service. Except as provided in subsection (2) of

this section, a subpoena may be served by the party or any other

person [over 18 years of age] 18 years of age or older. The

service shall be made by delivering a copy to the witness per-

sonally and giving or offering to the witness at the same time

the fees to which the witness is entitled for travel to and from

the place designated and for one day's attendance. The service

must be made so as to allow the witness a reasonable time for

preparation and travel to the place of attendance. A subpoena

for taking of a deposition, served upon an organization as pro

vided in Rule 39 C.(6), shall be served in the same manner as

provided for service of summons in Rule 7 0.(3)(b)(i), 0.(3)(d),,

O.(3)(e), or 0.(3)(f).

F. (2) Place of examination. A resident of this state who

is not.a party to the action may be required by subpoena to

attend an examination only in the county wherein such person

resides, is employed, or transacts business in person, or at

such other convenient place as is fixed by an order of court. A

nonresident of this state who is not a party to the action may

be required by subpoena to attend only in the county wherein such

person is served with a subpoena, or at such other convenient

place as is fixed by an order of court.

CQMI~ENT

The language changes in SS 0.(1) were made to conform to
QRCP 7 E. and 7 F. (2) and to clarify how subpoenas for ORCP 39 C.(6)
depositions should be served.
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The reference to place of examination in 55 F. (2) is only
for non-party witnesses subpoenaed to attend. Under ORCP 46, a
party receiving a notice of deposition would have to attend wherever
the deposition is set, unless a protective order was secured under
ORCP 36.
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RULE 60

MOTION FOR DIRECTED VERDICT

Motion for a directed verdict. Any party may move for a

directed verdict at the close of the evidence offered by an

opponent or at the close of all the evidence. A party who moves

for a directed verdict at the close of the evidence offered by

an opponent may offer evidence in the event that the motion is

not granted, without having reserved the right so to do and to

the same extent as if the motion had not been made. A motion

for a directed verdict which is not granted is not a waiver of

trial by jury even though all parties to the action have moved

for directed verdicts. A motion for a directed verdict shall

state the specific grounds therefor. The order of the court

granttng a motion for a directed verdict is effective without

any assent of the jury. If a motion for directed verdict is

made by the [defendant] party against whom the claim is asserted,

the court may, at its discretion, give a judgment of dismissal

without prejudice under Rule 54 rather than direct a verdict.

COMMENT

The language in the last sentence was changed because the
motion could be made by a plaintiff against a counterclaim,
and the court might wish to dismiss the counterclaim without
prejudice. See 54 C.
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RULE 63

JUOG."1ENT NOT1iJITHSTAND rNG THE \fERO rCT

O. Ti~e for motion and ruling. A motion for judgment

not~ithstanding the verdict shall be filed not later than 10

days after the [filing] entry of the judgment sought to be set

aside, or such further time as the court may allow. The motion

shall be heard and determined by the court within 55 days of

the time of the [filing] entry of the judgment, and not there

after, and if not so heard and determined within said time, the

motion shall conclusively 'be deemed denied.

E. Duties of the clerk. The clerk shall, on the date an

order made pursuant to this rule is entered or on the date a

motion is deemed denied pursuant to section O. of this rule,

whichever is earl i er , mail a [copy of the order and] notice of

the date of entry ,of the order or denial of the motion to the

attorney of record, if any, of each party who is not in default

for failure to appear. rf a party who is not in default for

failure to appear does not have an attorney of record, such notice

shall be mailed to the party.' The clerk also shall make a note in

the docket of the mailing.

COW~ENT

Section 63 O. was changed to make "entry" the effective date
for all purposes related to judgments. See Comment to ORCP 70.

Section 63 E. was changed to conform to the changed form of
notice of entry of judgment in 70 B. (1).
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RULE 64

NEW TRIALS

F. Time of motion; counteraffidvaits; hearinq and deter-

mination. A motion to set aside a judgment and for a new trial,

with the affi davits, if any, in support thereof, sha11 be fil ed

not later than 10 days after the [filing] entrj of the judgment

sought to be set aside, or such further time as the court may

allow. When the adverse party is entitled to oppose the motion

by counteraffidavits, such party shall file the same within 10 _

days oaftel" the filing of the motion, or such further time as the

court may allow. The motion shall be heard and determined oy

the court within S5 days from the time of the [filing] entry of

the jUdgment, and not thereafter, and if not so heard and deter-

mined within said time, the motion shall conclusively be deemed

den ied,

G. New tri a1 on court l sown initi ati 'Ie. rf a new tri a1

is granted by the cour-t. on its own initiative, the order shall

so state and shall be made within 30 days after the [filing]

entry of the judgment. 0 Such order shall contain a statement

setti ng forth fu11 y the grounds upon ·"hieh the order was made,

which stata~ent shall be a part of the record in the case.

COMMENT

Sections 64 F. and G. were changed to make "entry" the
effective date far all purposes related to judgments. See Com
ment to aRC? 70.
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Section II. ORS SECTIONS AMENDED

20.100 Costs on merion, and in cases
nee otherwise prtlviderl for. A = n01:
exceeding 55 as costs may be allowed ::0 6£1
?revailing ?~I on a mceicn, In the d.i.sc:-ecion
of che court, and may be acscluce ort~...ed
eo abide t..~e event of the ac:io:c. or sui .... any
,ac-.ion, suit or ;lZ·oceedir..;- as ::0 wOici:r. tile
allowance and recovery of costs may n01: be
?rovided for by =t'"olU!, cost:s. =y be allowed
or not, a=rtiin<\ ::0 6£1 me.as=e presc::ib<:d in
this <:..'lapcar, and appcreioned am~n<\ 6£1 par
ties, in the discretion of the court..J

20.220 ·(Rearing and determination
of objections; appeal.] Appeal of
judgment on the allo~ance of taxation
of costs and disbursements.
[(J) As soon as convenient

i1il.e1' ooje<:::ions are f:Iie<i againsi a statement
fJi diabursements, the court or judg'i! thereof in
wlUch the action, suit or proceeding is pending
IllaJl. withow; a jury, proceed ::0 hear and
dlwmine all the issues involved by the state
ll:IlmC and objections. At such hea:ring the
=rC or judge may examine any recerd or
j:ltll'!T on file U:; che causa, and either party
:=.y produce relevant or competent testimony,
cn.lly or by deposition, or otherwise, to sus
tain the issues on his behalf, Either party may
GI:l!pC to a ruling upon any question of law
&ada at such hearing' as In other cases,'

(2) As soon as convenient aft<lr the hear
l=(. the court or judge shall make and file
lith the clerk of the court an itemized state
lI:Itllt of the costs and disbursements as al
~ and shall render judgment thereon
ia:llrdingly for the party in whose favor al
\:M!d. No other finding or conclusion of law or
!act shall. be necessary, and the same shall be
(mal and conclusive as to all questions of fact.
'The issues ar.sing' on the statement of dis-

bursemants and tile objections c..'lereto shall be
hes.rd and determined withou. either ?art:Y
recoverir....g fur-,...:"'ler CCS-1oS or disbursernencs
from t...~e ocher. excepe char. L:l cbe discrseion 0 i
el'!.e ceure or [udgs a s1J....n not exceeding 55 as
COSts, bu. wichouz fu...-J'ler disbursements, may
be allowed to ,he "art:Y ?revailing on :.."le
issues arising on the s-...atement and objec-..iol'lS
6ereto.J

(f3)JAn appeal. may be. t3..~n r;-om e...~
decision and judg:::nene on to,e allowanca ana
eaxaden of costs and disbu.."'S<!ments on c.ue~

dens of law only, as in other oases. On su:=-'l
aooe:al the statament of dis btlI""'.oarnents, m~

obje-;:cions C,;.~e!'eto, t.he s""~t.emenC of CCS~ ~'1C1
disOUl"SCments as filed by c..'1e tour.: or lunge:
tile [udgrnent or dec::-~ rendered :here':Jn. ~a
the exceocions. if any, shall cons;;.tute :"'le
~:al co~ file, as define-:i In ORS 19.005.

23..040 Kinds of exs<:ution. There are
three kinds of executions:

(1) Against the property of the judgment

debtor.
fiz) A~1Pfst his person.] .
E31~the delivery of the possessi~n of

real or personal property, or such delivery
with damages for withholding the same.

23.050 Issuance of writ; eoneenes.
The writ of execution shall be issued by the
clerk and directed to the sheriff. It shall con
tain the name of the court, the names of th.e
parties to the action, and the title thereof; It
shall substantially describe the Judgment, and
If it is for money, shall state the amount actu
ally due thereon, and shall require ~e sheriff
substantially as follows:

(1) If it is against the property of the judg
ment debtor, and the judgment directs partic
ular property to be sold, it shall require the
sheriff to sell such particular property and
apply the proceeds as directed by the judg
ment; otherwise, it shall require the sheriff to
satisfy the judgment, with interest, out of the
personal property of such debtor, and if suffi ..
cient personal property cannot be found, then
out of the real property belonging to him on
the day when the judgment was docketed in
the county, or at any time thereafter.

(2) If it is issued after the death of the
judgment debtor, and is against real or per
sonal property, it shall require the sheriff to
satisfy the judgment, with interest, out of any
property in the hands of the debtor's personal
representatives, heirs, devisees, legatees,
tenants of real property, or trustees as sucn,
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(3) If it is against the person of the judg
ment debtor, it shall require the sheriff to
arrest such debtor and commit him to the jail
of the county until he pays the judgment, with
interes~(3~ is discharged according to lawJ

U41WIt is for the delivery of the possession
of re;j or personal property, it shall require
the sheriff to deliver the possession of the
same, particularly describing it, to the party
entitled thereto, and may, at the same time,
require the sheriff to satisfy any costs, charg
es, damages, or rents and profits recovered by
the same judgment, out of the personal pro
perty of the party against whom it was ren
dered, and the value of the property for which
the judgment was recovered, to be specified
therein, if a delivery thereof cannot be had;
and if sufficient personal property cannot be
found, then out of the real property, as provid
ed in subsection (1) of this section, and in that
respect it is to be deemed an execution against
property.

(2) At the recuest of ehe plaintiff ehe
sheriff may accept abond less than double the
amount of the judgment but in no event will
the sheriff or constable approve a bond less
than double the estimated value of the proper
ty to be sa ized,

(3) When the property or the value of a
third party interest exceeds the value of the
judgment, the sheriff or constable may re
quire an indemniry bond of double the eszi-

. mated value of the property to be seized.

23..310 Indemnity to sheriff or con
stable. (1) Subject to subsections (2) and (3) of
this section, whenever a writ o{attachme.nt oa
execution is delivered into the hands 01 any
sheriff or cons-cable, under which the personal
orooerty of any person. firm or corporation is
to be held or sold for the satisfaction of any
judgment or CO&S of action or suit, if the sher
iff or cons-cable has actual notice of any third
party claim to t.':te personal property, or is in
doubt as to ownership of the property, or of
encumbrances thereon, or damage to the pro
perty held that may result by reason of its
cerishable characjar, such sheriff or constable
~ay require ehe@aintiff o~'judgmentcreditor
to file with the sneriff or constable a good and
sufficient bond, having the same qualifica
tions as a bail bond, indemnifying the sheriff
01' constable and his bondsmen against any
loss or damage by reason of the illegality of
any such holding or sale on execution. or by
reason of damage to any oersonal property.
held under §-cac..':unent oriexecu'tion, which
bond shall be in double ehe amount of che
claim or judgment by which the personal
property Is either held or to be sold.
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29.178 Post-execution procedure;
notice; contents; bank. trust company or
savings ::md loan association us ;,;urnishee.
( l ) Following execution by the sheriff ofLany
writ pursuant to ORS 29.170 or 29.175J ~
writ of execution or execution of a
~it of garnishment by any person,
other than a wage or salary garnish
ment, the sheriff or such oerson
shall promptly mail or deliver the
following to the noncorporate judgment
debtor at his last-known address;

(a) A copy of the ~it;

(b) A copy of the certificate de
livered to the county clerk [pursuant
to subsection (1) of ORS 29.170J to
levy upon real property, if any;

(c) A copy of a notice of garnish
ment or the notice delivered pursuant
to (subsection (3) of ORS 29.170 or1
subsection (1) of ORS 29.175, if any;
and

(d) The notice described in subsection (2)
of this Section. "

(2) The notice to the judgment debtor shall
contain:

(a) A statement that certain property of
the judgment debtor has been or may have
been levied upon;

(bi If the sheriff has executed :he writ by
taking property into his custody, a lbt of the
property so taken;

(C) A list of all property and funds d,,
dared exempt under state or federal law;

vd) An explanation of the procedure by
which the judgment debtor may claim an
exemption;

(e) A statement chat the forms necessarv
. to claim an exemption are available at ti:~

county courthouse at no cost to the judgment
debtor; ar.d .

(f) A statemen: t:nac: if the judgment debe
or has any questions, he should consult an
attorney.

U3) ;..l'oc,\viCh:5tanding subsection (1) of this
section. if 0. writ is served on a bank, trus;
company or savings and loan association, :.1,::)

gnrrushea, the sheriff shall deliver t::e cociss
and notice required by subsection \1) of chb
section to such garnishes. If the garnisheo has
property belonging to the judgment debtor.
tne gnrnishee shall promptly rnai ~ or dell VE:,

th8 copies and notice co the judgment deorcr. J
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((4)J (3) T.he sheriff or such per
son may ;;et the requirements of
subsection (1) of this section by
mailing the documents to the la
known address of the judgment de ,iO!

as provided by the judgment credi
tor. The sheriff or such person mal
withhold execution of the ~it unci]
such address or a sta"ement that thE
judgment creditor has no knowledge
of the judgment debtor's last-known
address is furnished by the judgment
creditor.



Section III, ORS SECTIONS SUPERSEDED

The following ORS section~ are superseded by the Oregon Rules
of Civil Procedure. The Oregon Rules of Civil Procedure replace
.the superseded ORS sections as the rules of pleading, practice, and
procedure in those civil actions and courts where the Oregon Rules
of Civil Procedure are made applicable by ORCP 1 A.

O~

CHAPTER 17

17.003, 17.705, 17.710, 17.720, 17.725, 17.730, 17.735, 17.740,

17.745, 17.750, 17.755, 17.760, 17.765.

CHAPTER 18

18.010, 18.030, 18.040, 18.050, 18.060, 18.070, 18.080, 18.090,

18.100, 18.110, 18.115, 18.120, 18.125, 18.135, 18.160.

CHAPTER 20

20.010, 20.020, 20.040, 20.050, 20.055, 20.060, 20.110, 20.210,

20.230.

CHAPTER 23

23.020, 23.080, 23.090, 23.740, 23.810, 23.820, 23.830, 23.840,

23.850, 23.860, 23.870, 23.880, 23.890, 23.900, 23.910, 23.920,

23.930.

CHAPTER 26

26.010, 26.020, 26.030, 26.040, 26.110, 26.120, 26.130.

CHAPTER 27

27.010, 27.020, 27.030.
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CHAPTER 29

29.010, 29~020, 29.025, 29.030, 29.035, 29.045, 29.050, 29.055,

29.060, 29.065, 29.070, 29.075, 29.080, 29.085, 29.090, 29.095,

29.110, 29.120, 29.130, 29.140, 29. 150, 29.160, 29.170, 29.180,

29.190, 29.200, 29.210, 29.220, 29.230, 29.240, 29.250, 29.260,

29.270, 29.280, 29.290, 29.300, 29.310, 29.320, 29.330, 29.340,

29.350, 29.360, 29.370, 29.380, 29.390, 29.400, 29.410, 29.520,

29.530, 29.540, 29.550, 29.560, 29.570, 29.580, 29.590, 29.600,

29.610, 29.620, 29.630, 29.640, 29.650, 29.660, 29.670, 29.680, .

29.690, 29.700, 29.710, 29.720, 29.730, 29.740.

CHAPTER 31

31.010, 31.020, 31.030, 31.040.

CHAPTER 32

32.010, 32.020, 32.030, 32.040, 32.050, 32.060.

CHAPTER 34

34.820.

CHAPTER 45

45.050.
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Sect i on IV. RECOW·1EllDED StATUTORY At1EtlD~1ENT TO ORCP

. A SILL FOR AN ACT

Relating to administrative procedures of state agencies; amending

ORS 311.705.

Se It Enacted by the People of the State of Oregon:

Section 1. ORC? 7 b.(4)(a)(i) is amended to read as follows:

lows:
O.(4)(a) Actions arisino out of use of roads, highways,

and streets; serfi ce by man.

O.(4)(a)(i) In any action arising out of any accident,

collision, or liability in which-a motor vehicle may be involved

while being operated upon the roads, highways, and streets of

this state, any defendant who operated such motor vehicle, or

caused such motor vehicle to be operated on the defendant's be

ha 1f, [may be served wi th summons by ma i 1, except a defendant

which is a foreign 'corporation maintaining an attorney in fact

within this state. Serfice by mail shall be made by mailing

to: (i) the address given by the defendant at the time of the

accident or collision that is the subject of the action, and

(ii) the most recent address furnished by the defendant to the

Administrator of the "~otor Vehicles Division, and (iii) any other

address of the defendant known to the plaintiff, which might re

sult in actual notice] exceot a defendant which is a foreiqn

corooration maintainina a reGistered aaent within this state,

ma'! be served with summons by service (Joon the Oeoartment of
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Motor Vehicles and manina a COOl of the summons and complaint

tp the defendant.

0.(4)(a)(ii) Summons may be served by leavino one cooy

of the summons and comclaint with a fee of $2.00 in the hands

of the Administrator of the !~otor \lehicles Division or in the

Administrator's office or at any office the Administrator author

izes to acceet summons. The olaintiff shall, as soon as reason

ably possible, cause to be mailed a true COOl of the summons and

complaint to the defendant at the addrass (liven by the defepdant

at the time of the accident or collision that is the subject of

the action, and the most recent address furnished oy the defen

dant to the Administrator of the Motor Vehicles Division, and any

other address of the defendant known to the olaintiff, which

miaht result in actual notice. For puraoses of computino any

period of time prescribed or al10wed under these rules, service

under this paraoraoh shall be complete uoon such mailina.

O. (4)(a)(iii) The fee of 52.00 paid by the plaintiff to

the ,il,dministrator of the Motor \fehicles Division shall be taxed

as oart of the costs if olaintiff prevails in the actien. The

Administrator of the Motor \lehicles Division shall keeo a record

of all 'such summonses '<'Ihich sha11 show the day of ser-vice.

Section 2. This amendment shall be effective January 1,

1982.
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